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WHAT MAKES 
SOMEONE 
SELF-EMPLOYED?

Sub-contracting in the construction industry is 
not simply a choice, you need to assess every 
skilled worker who might fill any position you 
have.

Not knowing is not an excuse!

The Ready Mixed Concrete case gave us three 
principles we can use to determine 
employment status under IR35, known as the 
‘principle cost of employment’:

CONTROL
The first is Control: how much control does the client have over what work 
the worker does, how he does it and where?

SUBSTITUTIONS
Next, Substitutions: can the worker send a substitute if he chooses, or is the 
work uniquely tied to him?

MUTUALITY OF OBLIGATIONS
Finally Mutuality of Obligations: Under this principle, the employer has an 
obligation to offer work and the worker has an equal obligation to accept it.

These are not the only things to consider when you are determining someone’s IR35 
status. You must also look at the contract type and ask yourself how much financial 
risk they are taking, whether they are “part and parcel” of the engager’s organization 
or not (attending company events, using a company email account), their individual 
or company status and whether they use their own or the company’s equipment.

Once all this has been taken into account, if the worker is effectively a pseudo 
employee then that worker falls within IR35. If, for example, a worker works from 
home using their own equipment and the contract allows him to assign a substitute 
in his place then IR35 clearly does not apply.



For now, ‘self-employment’ has no legal definition.

The authority to make a binding declaration on someone’s status lies only 
with the Courts. HMRC lays out the rules, only the Courts can apply them.

In the event of being investigated, HMRC will go through the contract in 
place that determines the relationship between you and the person you are 
employing. You should always make sure that any document that forms the 

basis of your contract is valid and reflects current HMRC rules.

Make sure that all parties are operating within the terms of the 
contract – working hours, use of equipment, especially on-site.



ARE YOU AVOIDING 
TAX BY HIDING 
EMPLOYEES AS 
SUB-CONTRACTORS?

When it comes to using self-employed workers, 
HMRC’s approach is the same across all sectors 

and business sizes

It is Employment Status that determines a 
person’s tax status. Not the other way around

You can protect yourself from HMRC 
investigations by keeping all documentation and 

putting robust adherence procedures in place.

If you have no processes in place and no retained 
documentation, you WILL pay a penalty.

HMRC investigations can go back a long way and 
always start with the earliest date onwards, they 

do not start from now and work back.



FAILURE TO COMPLY WITH HMRC CAN BE 
DETRIMENTAL TO YOUR BUSINESS FUTURE 

Fines
For each failure per 
person, you can be fined 
up to £10,000. Refer to 
the case study.

Employer’s National Insurance Contribution
You can be made to pay up to 13.8% per hour, which in turn 
can be backdated for up to 6 years per sub- contractor. Interest 
is added on top.

PAYE Charges
Your CIS workforce will have 
charges applied to them 
personally through tax codes 
or demands for payment.

Tax status
What your subcontractor believes is 
their gross income can be 
recalculated to be their NET income, 
with associated increases in tax 
obligations.

Loss of competitive edge and flexibility
The increased tax liabilities for you and your workers 
can make you unable to match pay being offered 
elsewhere.

INCREASE IN HOURLY COST and HRMC RADAR
Hourly costs are around a third higher.
Once on their radar, HRMC continue to monitor, increasing 
your costs of compliance.

Increased legal and accountancy 
costs to remain compliant.



WILL MY BUSINESS BE 
AFFECTED BY OFF-
PAYROLL WORKERS?

It’s important to note that nothing about the law is changing.
HMRC are shifting the burden of reporting onto businesses, saving 
them time to use on investigations instead.

Since April 2020, if HMRC classifies a business as Medium or Large, 
then that business is responsible for checking, clarifying and reporting 
on all workers engagements within all projects to the supply chain. The 
supply chain means any intermediaries or agencies.

If you meet any two of these, you must seek urgent Legal advice as you now have legal obligations to the supply chain and the HMRC.

Your obligation is to provide these monthly as a matter of course, without being asked and undertake SDS tests per worker.

DO NOT DELAY, you need to be preparing for these changes now.

£10.2M
Turnover+

£5.1 M
on Balance sheet+

50 employees
(including contractors)

A Medium to Large company is one that meets at least two of the following criteria:
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THE IR35 STATUS 
DETERMINATION 
STATEMENT (SDS) –
WHAT IS IT?

If HRMC declare that any tax is unpaid at
the end of an engagement, payment of
this tax is the responsibility of the client.
The client is also responsible for reporting
tax due from contractors, as well as
deducting tax from payments made to
them. So in order to comply with their
statutory obligations and mitigate any
financial risk, clients must provide a valid
and accurate SDS.

Lawyers specializing in employment status have noted in the context of a 
contractor under investigation, reasonable care would constitute:

Though applied to a contractor and not the client, this would mean that clients who 
make assessments en masse have failed in their duty to take reasonable care as it 
would appear that they have taken the quickest option, not the most transparent. 

Appointing an 
independent legal 

advisor, and

Conducting a 
full, individual 

assessment



WHAT IS AN IR35 STATUS 
DETERMINATION STATEMENT (SDS)?
The Finance Bill 2020 included a draft amendment that requires clients to provide an IR35 SDS before a contract begins. 
An SDS is a detailed statement from the client which: 

Importantly, the draft amendment states that if the client fails to take reasonable care (as above) in setting the employment status then the 
requirement for an SDS is not met and the client defaults to the role of fee payer (which would usually be provided by a recruitment agency).

Confirms that an IR35 assessment 
has been carried out on a 
contractor and declares their 
deemed employment status. 

Details the rationale for 
arriving at this status.

STATUS DETERMINATION STATEMENT 
As per chapter 10 of the Income Taxes and Earning Act (ITEPA) 2003, this document certifies that the engagement has been assessed.



THE SOVEREIGN SOLUTION TO 

‘THE PROBLEM’



HOW WE ASSIST CLIENTS WITH SDS

We become your 
independent HR and 

legal advisers

We satisfy your 
responsibility to take 

reasonable care

We can provide SDS 
assessments for all 
contractors on your 

behalf

We can keep the 
supply chain updated

We can give every 
contractor their 

SDS outcome 

We can manage any 
challenges to an SDS

We can ensure that the 
45-day deadline for supply 

chain acceptance is met 



THE SOVEREIGN SOLUTION COMES FROM 
EXPERT KNOWLEDGE OF UK EMPLOYMENT LAW
What you must never do is mislead HMRC about your IR35 compliance 
procedures. There is simply no need to do it. You can achieve everything 
you need to whilst complying with the regulations if you clearly understand 
them and are genuinely acting in good faith. 

Some payroll companies try to disguise themselves as 
construction companies or IT firms. This is dishonest 
and simply an attempt to avoiding reporting on their 
role to HMRC. 

By you engaging with Sovereign to provide Payroll and 
Compliance Services for the worker, we agree to take on 
all of the contractual obligations with regards to your 
workers from you.

We also look at your existing practices, considering company 
vehicles and general expenses and suggest the correct practices 
to keep you moving in line with changing HMRC guidelines.

Retained Barrister and Employment Law Solicitor.

SIC CODES
43999 - Other specialized construction activities not elsewhere classified.
78200 - Temporary employment agency activities.
7830 - Human resources provision and management of human resources 
functions.

Obviously, we cannot do this if you are trying to mislead 
HRMS about your intentions. What we can do for you is 
manage this risk and offer feedback on any failures or areas of 
weakness, along with the solutions available.



PAYROLL COMPLIANCE & 
REGULATIONS

EMPLOYMENT 
LAW

HMRC

ACCOUNTS RECRUITMENT PUBLIC & EMPLOYEE 
INSURANCE

MARKET 
INTELLIGENCE



SOVEREIGN FABs
LEGISLATION 
CHANGES/UPDATES

EMPLOYMENT LIABILITIESHR ADVICE FOR PAYE

CONTRACTUAL 
RESPONSIBILITIES

HMRC REPORTING

STREAMLINE YOUR 
BACK OFFICE

HMRC CHALLENGES 
FOR IR35

UTR STATUS CHECKS FINANCIAL LIABILITY

RECRUITMENT AND RESOURCING


