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The National Environmental Policy Act (“NEPA”) requires federal agencies to undertake a pre-
action analysis in the form of an Environmental Impact Statement (“EIS”) of potential 
environmental impacts for “major Federal actions” that may “significantly affect” the quality of 
the human environment.1  However, the public notice states “A preliminary review of this 
application indicates that an Environmental Impact Statement (EIS) is not required.  Since permit 
assessment is a continuing process, this preliminary determination of EIS requirement will be 
changed if data or information brought forth in the coordination process is of a significant nature.”  
But it is evident from the public notice that permit issuance in this case constitutes a major Federal 
action that may significantly affect the quality of the human environment; thus an EIS should be 
required. 

Furthermore, the public notice provides no reference to the Port of Corpus Christi Channel 
Deepening Project (SWG-2019-00067) (the “Channel Deepening Project”) or the Port’s Terminal 
Project (SWG-2018-00789) (the “Terminal Project”) (the three projects are hereinafter jointly 
referred to as the “Projects”).  As USACE knows, the Applicant’s ultimate goal is to provide the 
infrastructure for fully loading very large crude carriers (“VLCCs”) with crude oil at Harbor Island.  
This can only be accomplished if all three interdependent Projects are approved.  The Channel 
Deepening Project is unnecessary if the Terminal Project and Pipeline Project are not approved.  
Similarly, there is no need for the proposed Pipeline Project if the Terminal Project and Channel 
Deepening Project do not move forward.  Each Project is dependent upon and related to the other 
two Projects. 

Failure to treat these Projects as a single and complete project is an impermissible segmentation 
of an overall project.  Multiple other federal and state agencies have already publicly voiced this 
concern.  In a comment letter on the previous permit application submitted by Applicant, the U.S. 
Fish and Wildlife Service (“USFWS”), in coordination with the U.S. Environmental Protection 
Agency (“EPA”), National Marine Fisheries Service (“NMFS”), Texas Parks and Wildlife 
Department (“TPWD”) and the Texas General Land Office (“GLO”) stated: 

“Impacts from these three projects overlap and could be significant. The effects to 
the environment from the cumulative impacts have not been analyzed… These 
factors are, in the assessment of the Service, supportive of the need to evaluate the 
Axis Midstream Holding LLC Project with an environmental impact statement 
(EIS).”2 

If any additional clarity on the issue is needed, the U.S. Supreme Court has also spoken to this 
issue in Kleppe v. Sierra Club, where the Court recognized that §102(2)(C) of NEPA may require 
a comprehensive impact statement in certain situations where several proposed actions are pending 
at the same time.  Here the Court held: 

By requiring an impact statement Congress intended to assure such consideration 
during the development of a proposal or – as in this case – during the formulation 
of a position on a proposal submitted by private parties.  A comprehensive impact 
statement may be necessary in some cases for an agency to meet this duty. Thus, 

                                                 
1 42 U.S.C. § 4332(2)(C). 
2 USFWS Comment Letter from Charles Ardizzone, Field Supervisor, to Robert Jones, U.S. Army Corps of 
Engineers, regarding SWG-0218-00789, p. 2, September 6, 2019. 
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when several proposals for…related actions that will have cumulative or synergistic 
environmental impact upon a region are pending concurrently before an agency, 
their environmental consequences must be considered together.  Only through 
comprehensive consideration of pending proposals can the agency evaluate 
different courses of action.3 

Failure to evaluate the Corps’ actions in a “comprehensive impact statement,” would be 
unreasonable, from a natural resource perspective, and would be an abuse of discretion.   

PAC is unaware of any legal precedent which would overturn the Supreme Court’s decision in 
Kleppe and allow the USACE to not consider related projects that have a cumulative impact 
together, but to consider them separately.  The withdrawal of permit applications and subsequent 
resubmittal does not allow Applicant to avoid the review of these Projects as a single and complete 
project.  As noted in Florida Wildlife Federation v. U.S. Army Corps of Engineers, “Not unlike 
the impropriety of segmentation to avoid significance, manipulation of a project design to conform 
to a concept of independent utility, particularly with the intention that a permit be expedited, 
undermines the underlying purposes of NEPA.”4   

a. The Pipeline Project, In and of Itself, Requires an EIS 

There is no universe in which the dredging of millions of cubic yards of contaminated sands and 
clay and the development of an oil terminal capable of handling VLCCs within the region’s most 
important fishery and ecologically sensitive area, which includes the Redfish Bay State Scientific 
Area, does not warrant an EIS.  The public notice for the Pipeline Project acknowledges that the 
proposed action would have an adverse impact on seagrass beds, estuarine wetlands, mangroves, 
and Essential Fish Habitat.  The proposed Pipeline Project is part of the Applicant’s overall plan 
to redevelop the Port of Corpus Christi that will unalterably change the surrounding communities 
of Port Aransas, Corpus Christi, Aransas Pass, Ingleside, and Rockport.   

Numerous experts in the fields of ecology, marine biology, reproductive biology, fisheries 
management, water quality, and marine migration patterns note the substantial negative impacts 
that the construction and operation of a terminal capable of berthing VLCCs will have on the 
Corpus Christi, Aransas, and Redfish Bays (the “Bay Systems”).   

The Pipeline Project will also have a negative impact on numerous aspects of the local economy, 
including tourism and sport fishing.  The wake of VLCCs will damage boats, marinas, and other 
infrastructure.  The VLCCs will also clog up waterways leading to significantly increased boating 
traffic, boat damage, and human injuries. 

The Pipeline Project itself will significantly affect the quality of the human environment.  Even if 
the USACE does not treat the Projects as a single and complete project despite its earlier 
determination that they are, its internal policy memos indicating that they are, and Supreme Court 
precedent indicating that they should be, the USACE must prepare an EIS for the Pipeline Project.  
In fact, the need for an EIS is so clear that USFWS went so far as to write in its comment letter on 
Applicant’s previous application, “The Service reiterates its recommendation that an EIS be 

                                                 
3 Kleppe v. Sierra Club, 427 U.S. 390. 
4 Fla. Wildlife Fed’n v. United States Army Corps of Eng’rs, 401 F. Supp. 2d 1298, 1323 (S. D. Fla. 2005). 
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prepared to fully analyze the impacts of the project. If the USACE proposes to continue evaluation 
and possible issuance of this project without an associated EIS, then the Service recommends that 
Permit Application SWG-2018-00789 be denied and that the project be elevated to the President’s 
Council on Environmental Quality for higher level evaluation.”5  Such strong comments by 
another federal regulatory agency should not simply be disregarded by the USACE. 

b. The Relationship Among Applicant, the Port, and Lone Star Ports 

It is also important to recognize the relationship between Applicant, the Port, and Lone Star Ports, 
LLC (“Lone Star Ports”).  The Port of Corpus Christi Authority’s website still makes it clear the 
applications that have been filed with the USACE by the Port of Corpus Christi Authority, Axis 
Midstream Holdings, LLC, and Lone Star Ports, LLC, are all part of Port of Corpus Christi 
Authority’s crude oil export project and its Redevelopment Project. The website states: 

Lone Star Ports, a customer of the Port of Corpus Christi Authority, and its partners 
are in the preliminary design phase for a liquid bulk dock terminal at Harbor Island 
to accommodate the demand for additional crude export capacity associated with 
the development of new pipelines from the Eagle Ford and Permian Basin shale 
plays to Corpus Christi.  This terminal is expected to be operational soon after 
completion of the federal deepening and widening of the outer reach of Corpus 
Christi Ship Channel (from the Gulf of Mexico to Harbor Island, from -47’ to -54’).  
The terminal will include marine berths and necessary equipment to support loading 
of vessels.  The remaining tankage would be in offsite locations further inland.6 

If there can be any question as to the relationship between Applicant, the Port, and Lone Star Ports, 
documentation obtained from the Texas Commission on Environmental Quality’s permitting 
database demonstrates that the operator of the Port’s Terminal Project, Lone Star Ports, has entered 
a joint venture with Axis Midstream.  In a letter from a TCEQ Staff Attorney, to the TCEQ Chief 
Clerk, dated June 7, 2019, the staff attorney states: 

Axis Midstream Holdings LLC (“Axis”) applied for permit No. 154527 to authorize 
the Harbor Island Marine Terminal. Subsequently, Axis entered into a joint venture 
to form Lone Star Ports, LLC (“Lone Star”). Lone Star has submitted a new 
application for permit No. 157150 to authorize the Harbor Island Marine Terminal 
and the application for permit No. 154527 will be withdrawn. Please transfer the 
comments, requests for public meeting, and requests for contested case hearing 
received on permit No. 154527 to permit No. 157150. 

To be clear, Applicant originally filed the application for the air quality permit to authorize 
emissions from a marine terminal in November of 2018.  That application was later withdrawn on 
June 21, 2019, after Applicant entered a joint venture with Lone Star Ports.  An application to 
authorize air emissions from the Port’s Terminal Project (a different marine terminal on a 
neighboring property) was submitted by Lone Star Ports on May 31, 2019.  Applicant attempts to 
describe its Pipeline Project as “completely independent” and “unrelated” to the Terminal Project, 

                                                 
5 USFWS Comment Letter, p. 4, Sept. 16, 2019. 
6 https://harborisland.info/ufaqs/what-is-the-port-of-corpus-christis-harbor-island-terminal-project-%EF%BB%BF/ 
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even though Applicant is part of the joint venture seeking to construct and operate that Terminal 
Project.   

In Applicant’s registration with the Texas Secretary of State, A.L. Berry is listed as President of 
the company, while D.W. Berry and M.G. Berry are both listed as Vice-Presidents.  Applicant’s 
listed address is 1414 Corn Products Rd. in Corpus Christi.  Lone Star Ports, LLC, on the other 
hand, listed its address as 1414 Valero Way on the TCEQ Core Data Form that it completed for  
its air permit application.  These two addresses share the same physical location.   

In 2019, the Port trumpeted it lease with Lone Star Ports, which the Port characterized as “a joint 
venture between the Carlyle Group and the Berry’s,” to develop the Port’s terminal site.  However, 
later that year the Carlyle Group and the Berry’s had a falling out, and the Berry’s sued the Carlyle 
Group for breach of contract, tortious interference with contracts, and fraud, among others.  In that 
litigation, the Berry’s alleged that the Carlyle Group and two related Carlyle entities had entered 
into a written agreement with the Berry’s which included a Term Sheet describing the parties’ 
intent to: 

invest in a project to (a) develop, construct, own and operate a hydrocarbon delivery 
system, which would allow hydrocarbon shippers maximum optionality to (i) 
deliver hydrocarbons to local refinery markets in the vicinity of Corpus Christi, 
Texas through tankage, shipping reception collection, consolidation, storage, 
transfer, staging, pumping, delivery and other facilities to be developed near 
Midway Junction, Texas (collectively, the “Midway Junction Facility”), and (ii) 
export hydrocarbons via the Midway Junction Facility through (A) related pipelines 
and other facilities to be developed around the Midway Junction Facility, (B) 
related tankage, pumping, transfer, storage, staging, delivery facilities, pipelines, 
and other facilities to be developed adjacent to and under Redfish Bay, Texas 
(collectively, the “Redfish Bay Facility”), and (C) a premier deep-water crude oil 
export terminal and related tankage, pipelines, shipping, pumping, transfer, 
exporting, and  other facilities to be developed on Harbor Island, Texas 
(collectively, the “Harbor Island Terminal”), and (b) facilitate the dredging of the 
Corpus Christi ship channel to a depth of 75 feet from the Gulf of Mexico to the 
site of the Harbor Island Terminal to permit the loading and unloading of fully-
laden Very Large Crude Carriers (“VLCCs”) at the Harbor Island Terminal 
(collectively, the “Project”). The Project was intended to include pipeline, shipping, 
reception, collection, consolidation, storage, staging, transfer, delivery, exporting, 
and other facilities, including ( I ) the Midway Junction Facility, (II) the Redfish 
Bay Facility, (III) the Harbor Island Terminal (IV) other associated infrastructure, 
assets, facilities, and businesses, including without limitation, certain real property 
currently owned, leased, optioned, or otherwise controlled by Berry at Midway 
Junction, Redfish Bay, and Harbor Island, Texas (collectively, the “Contributed 
Land"), (V) to the extent applicable, additional properties and facilities to be 
acquired, leased, optioned, developed, or otherwise controlled by one or more 
Project Companies, one or more of the Plaintiffs, the Port of Corpus Christi 
Authority (“POCCA”), and/or third parties, and (VI) facilities for controlling and 
collecting tolls and/or other fees or charges from vessels that transit the portion of 
the Corpus Christi Ship channel to be dredged as part of the Project. 
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One entity to be used by the parties to the Term Sheet in connection with the Project 
is Lone Star Ports, LLC (“LSP”), which was formed, and which is a Plaintiff 
herein.7 

It is clear that the Pipeline Project, Terminal Project, and Channel Deepening project are all pieces 
of the overall Redevelopment Project fully described above and are part of a coordinated 
arrangement between these parties. 

Finally, the “point of contact” listed for Applicant is Matt Marra.  Matt Marra also happens to be 
the Vice President for Regulatory Compliance and Project Management for Lone Star Ports.  Any 
suggestion that Applicant, the Port, and Lone Star Ports are working independently and not part of 
a joint effort to complete the Port’s overall Redevelopment Project is wholly unreasonable and 
completely refuted by clear evidence to the contrary.  This is a clear attempt to improperly segment 
the overall Redevelopment Project into smaller projects and submit applications for those projects 
under different entities in an attempt to avoid regulatory scrutiny.  The USACE should not be a 
willing participant to such blatant manipulation of the required regulatory framework. 

c. USACE Already Determined that the Three Projects are a Single and Complete 
Project 

USACE is well aware of Applicant’s goals and has already determined that these three Projects 
constitute a “single and complete project.”  On February 14, 2019, Mr. Robert W. Heinly, the 
Chief of the Policy Analysis Branch, issued a letter recognizing this specific issue and advising 
that all three Projects constitute a single project and would need to be considered together by the 
USACE. Of particular relevance, Mr. Heinly’s letter states: 

[I]t is clear that the deepening of the [Corpus Christi Ship Channel] and the 
construction of the Harbor Island Terminal Facility are interdependent and should 
be considered a single and complete project. In addition to the Harbor Island 
Terminal Facility, the Corps has received a permit application from Axis 
Midstream Holdings to construct a series of pipelines and facilities to transport 
crude oil for loading onto marine transport vessels at the proposed Harbor Island 
Terminal Facility. Considering that Axis’ proposed project is designed to serve a 
single customer, the Harbor Island Terminal Facility, the Corps has concluded that 
the proposed pipelines and facilities are also interdependent with the Harbor Island 
Terminal Facility and the deepened channel. 

In fact, the NEPA Implementation Procedures, 33 CFR Part 325 Appendix B, at 7(b)(1), require 
that all three Projects be considered together. Specifically, those guidelines provide: 

(1) In some situations, a permit applicant may propose to conduct a specific activity 
requiring a Department of the Army (DA) permit (e.g., construction of a pier in a 
navigable water of the United States) which is merely one component of a larger 

                                                 
7 See, Lone Star Ports, LLC, Allen Lawrence Berry, Marvin Glenn Berry, and Dennis Wayne Berry vs. The Carlyle 
Group LP, Carlyle Investment Management, L.L.C., and Carlyle Global  Infrastructure Opportunity Fund LP, Cause 
No. 2019-69452 (190th Judicial District Court of Harris County, Texas).  The suit has been settled on terms not in the 
public record. 
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project (e.g., construction of an oil refinery on an upland area). The district engineer 
should establish the scope of the NEPA document (e.g., the EA or EIS) to address 
the impacts of the specific activity requiring a DA permit and those portions of the 
entire project over which the district engineer has sufficient control and 
responsibility to warrant Federal review. . . . These are cases where the 
environmental consequences of the larger project are essentially products of the 
Corps permit action. 

This guidance is directly on point here where the three Projects proposed by permit applications 
SWG-2019-00245, SWG-2018-00789, and SWG-2019-00067 are interrelated and part of the 
overall project to develop Harbor Island. A failure to consider these permit applications together 
would be a failure to meet the intent of NEPA and follow the clear guidelines for NEPA review. 

Not only would this be inconsistent with applicable regulations, it would directly contravene 
USACE’s own policy memo on this very issue, titled, “Determination of the Requirement for an 
Environmental Impact Statement for Department of the Army Permit SWG-2019-00067” (the 
“EIS Memo”).  In that memo, Colonel Lance N. Zetterstrom states: 

NEPA and the [Council on Environmental Quality’s] regulations define a 
cumulative effect as an impact on the environment which results from the 
incremental impact of the action when added to other past, present and reasonably 
foreseeable future actions regardless of what agency or person undertakes such 
other actions. The range of actions that must be considered includes not only the 
project proposal but all connected and similar actions that could contribute to 
cumulative effects. 

As currently proposed, PCCA’s Deepening Project will provide VLCCs access to 
a single location on Harbor Island that has not been constructed and is not included 
in the project plans. There are no other facilities or potential locations along the 
proposed 12.8-mile deepened channel that a facility could be constructed other than 
on Harbor Island. To serve the Harbor Island Terminal Facility, the Corps has 
received a permit application from Axis Midstream Holdings to construct a series 
of pipelines and tank facilities to transport crude oil for loading onto marine 
transport vessels at the proposed Harbor Island Terminal Facility. 

Setting aside the interdependent nature of the seemingly single and complete 
project described above, the cumulative effect of these three projects in 
combination with the current projects such as the Federal Improvement Project and 
the re-construction of the Harbor Bridge as well as past projects like the existing 
federal channel and Lydia Ann Mooring Barge Fleeting facility, plus future projects 
such as Occidental Petroleum Corporation VLCC site or the proposed Buckeye 
Partners VLCC facility, both located in Ingleside, Texas, the accumulation of 
potentially significant environmental effects becomes evident. 

The Pipeline Project is absolutely necessary to transport crude oil to Harbor Island if the Terminal 
Project and Channel Deepening Project are to move forward.  If the Pipeline Project does not move 
forward, there would be no reason to build a VLCC terminal on Harbor Island. Likewise, there 
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would be no need to dredge the Corpus Christi Ship Channel (“CCSC”) to 75+ feet deep to allow 
for VLCC use, if no VLCC capable terminal will be built.  Therefore, the USACE should request 
additional information from the Applicant and the Port as to how oil will be transported from land 
based facilities to the Port’s Harbor Island Terminal Project.  The USACE has already recognized 
this fact in its February 14, 2019, letter where it states:  

The single and complete project shall include the deepening of the channel, 
construction of the Harbor Island Terminal Facility and the pipelines and facilities 
from Midway Tank Farm Facility in Taft, Texas to the Harbor Island Terminal 
Facility. 

PAC is now aware of a subsequent communication, dated March 13, 2019, revising Mr. Heinly’s 
prior determination in which he indicated that Axis’ proposed series of pipelines and facilities to 
transport crude oil for loading onto marine transport vessels at the proposed Harbor Island are not 
interdependent with the proposed VLCC capable channel.  While we have not been provided the 
information that caused the sudden change in USACE’s opinion, the USACE’s conclusion does 
not withstand even the most rudimentary analysis – how is a terminal that intends to berth VLCC 
not dependent upon the dredging of a VLCC-capable channel?  Quite simply, if the Channel 
Deepening Project does not move forward, there is no way to get fully laden VLCCs into or out of 
the proposed Axis Terminal. 

In its March 13, 2019 letter to the Port, the USACE states, “The Corps has concluded that if the 
proposed project provides access for fully laden VLCCs to multiple locations, then the 
interdependence with Harbor Island as the sole beneficiary of the project is removed. If PCCA 
decides to modify their project, the purpose and need will be, ‘to deepen the CCSC to 
accommodate transit of fully laden VLCCs from multiple locations along the CCSC to the Gulf of 
Mexico to more efficiently move current and forecasted crude.’” 

In response, the Port sent a letter to the USACE dated April 8, 2019, stating, “After further review, 
we propose to undertake the following -- the [Port] will amend the permit application for the 75' 
Project to extend the upstream project terminus approximately 5,600 feet west from its current 
location at Station 54+00 to Station 110+00. The proposed revision, shown in Figure 1 of 
Attachment 1, will extend the deepened ship channel to multiple additional properties and will 
allow additional users and property owners at Harbor Island to take advantage of increased depth 
for Very Large Crude Carriers (‘VLCC’).”   

Interestingly, the only other party that could be served by the Channel Deepening Project is Axis, 
i.e., the party that entered a joint venture with Lone Star Ports who is working with the Port to 
permit the Terminal Project.  

The attempt by the Applicant and the Port to segment these Projects violates 5th Circuit precedent 
in the Piedmont Heights Civic Club, Inc. v. Moreland case, where the Court held, “If proceeding 
with one project will, because of functional or economic dependence, foreclose options or 
irretrievably commit resources to future projects, the environmental consequences of the projects 
should be evaluated together.”8  If the USACE allows the Port to proceed with the Channel 

                                                 
8 Piedmont Heights Civic Club, Inc. v. Moreland, 637 F.2d 430, 439 (5th Cir.1981). 
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Deepening Project, the Port will necessarily be committed to develop the Terminal Project due to 
the functional and economic ties between the two Projects.  Similarly, proceeding with the 
Terminal Project would also necessitate from both a functional and economic perspective, the 
development of the Pipeline Project.  As we have already noted, the Port and Applicant are working 
together to do just that. 

Therefore, the USACE must necessarily consider all three Projects as a single and complete 
project.  If the USACE determines that the Projects are no longer related and that they no longer 
need to be considered as a single and complete Project, the USACE must provide notice to the 
public.9 Because this would change a previous determination already issued by USACE, we 
believe such notice should also provide a detailed legal justification that supports this decision. 

III. Alternative Analysis 

According to the Council on Environmental Quality (“CEQ”) Regulations for implementing the 
NEPA, the analysis and comparison of alternatives is considered the “heart” of the NEPA process.  
For those projects requiring an EIS (which should be done here), NEPA regulations require the 
lead agency to evaluate alternatives to the proposed project and must “Rigorously explore and 
objectively evaluate all reasonable alternatives”; “devote substantial treatment to each alternative 
considered in detail including the proposed action so that reviewers may evaluate their comparative 
merits”; and “include reasonable alternatives not within the jurisdiction of the lead agency.”10   

Even if USACE initially determines that an EIS is not yet required, it must, at minimum, conduct 
an Environmental Assessment (“EA”), in which the USACE must evaluate the potential 
alternatives to the Terminal Project (along with the other Projects).11  Applicable NEPA 
regulations state that an EA “shall include brief discussions of the need for the proposal, of 
alternatives as required by section 102(2)(E), of the environmental impacts of the proposed action 
and alternatives, and a listing of agencies and persons consulted.”12 

The public notice states that Applicant proposes to “construct a series of facilities and pipelines to 
store, transport, and load crude oil into marine transport vessels” including the Midway Tank Farm, 
the Aransas Pass Staging Facility, a pipeline bundle that would connect the Aransas and Midway 
Facilities, consisting of one 2-inch fiber optic, one 6-inch gas supply; and two 36-inch crude oil 
pipelines, the Harbor Island Loading Terminal, and another pipeline bundle that would connect 
the Aransas and Harbor Island Facilities, consisting of one 2-inch fiber optic, one 6-inch gas 
supply, one 16-inch intermix return, and two 42-inch crude oil pipelines.  

However, the public notice does not provide the stated “purpose” which is listed in the Application 
as “to construct facilities and pipelines to transport crude oil for loading into oil tankers.”13   

The purpose of the Pipeline Project is not defined in such a way as to exclude alternatives such as 
deepwater off-shore terminal options.  Axis states in its Application that “A draft alternatives 

                                                 
9 33 C.F.R. Part 325, Appendix B 8(g). 
10 40 C.F.R. §1502.14. 
11 NEPA §102(2)(E).  
12 40 C.F.R. §1508.9(b). 
13 Revised Application, Attachment 3, p. 2. 
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analysis is currently being prepared and will be provided upon completion.”  Applicant later 
provided an “Alternative Analysis – Executive Summary” dated May 2, 2019.  The totality of the 
alternative analysis with regard to the proposed terminal portion of the Pipeline Project is as 
follows: 

The Harbor Island Terminal site was selected based on availability, accessibility 
and location to existing infrastructure capable of accommodating crude carrier 
vessel movement. The selected site is situated adjacent to the Corpus Christi Ship 
Channel. The land portion of the Harbor Island site is non-wetland. The Site and 
surrounding areas support, or have supported, marine operations in the past. 

It goes without saying that this “analysis” falls woefully short of the alternative analysis 
requirements under NEPA. 

a. Offshore Option 

One reasonable alternative the USACE should consider is an offshore terminal designed to 
accommodate VLCCs, which would result in significantly fewer negative economic, 
environmental, and public interest impacts.  The EA/EIS should frame the alternative analysis on 
the broader need of the Project and not limit such an evaluation solely to the construction of a 
VLCC-capable oil terminal located on Harbor Island.  Therefore, the USACE should consider 
whether the ultimate purpose and need could be met with an offshore, deepwater port using either 
a single point mooring (“SPM”) buoy system or an offshore platform terminal system.  As noted 
in Natural Resources Defense Council v. Callaway, an EIS must evaluate “alternatives to the 
proposed action as may partially or completely meet the proposal’s goal and it must evaluate their 
comparative merits.”14  An offshore terminal would allow for the efficient movement of crude oil 
and accommodate future growth in energy production.  Furthermore, taking the terminal to an 
offshore location would eliminate the need to construct a channel project.  Thus, the purpose of 
the Project could be addressed through the offshore option. 

A detailed alternative analysis is necessary to meet the requirement for the USACE to “take a hard 
look” at the environmental impact of the proposed project and reasonable alternatives.15  Both 
offshore options would “require virtually no dredging,”16 and would have a significantly reduced 
impact than a VLCC terminal within one of Texas’ most productive, yet sensitive, estuary 
ecosystems.   

Furthermore, Harbor Island is located within the Redfish Bay State Scientific Area, which contains 
unique, fragile biological communities including seagrass beds, oyster reefs, marshes and 
mangroves, and represents critical spawning, feeding, and nursery habitat (i.e. essential fish 
habitat) for shrimp, crabs and fishes of ecological, commercial, and recreational importance to the 

                                                 
14 Natural Resources Defense Council v. Callaway, 524 F.2d 79 (2nd Cir. 1975). 
15 Marble Mountain Audubon Soc’y v. Rice, 914 F.2d 179, 182 (9th Cir. 1990)(determining that the Forest Service did 
not take a “hard look” at the impact of the proposed project on a biological corridor by failing to contain a significant 
discussion of the issue. Instead, the EIS concluded, without any apparent study or supporting documentation, that the 
preservation of a 1/2-mile wide strip bisecting the drainage will be sufficient to maintain the corridor.); see also, 
Natural Resources Defense Council, Inc. v. Morton, 458 F.2d 827, 838 (D.C. Cir. 1972). 
16 Channel Deepening application, A-32. 
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region. The Aransas channel, for example, supports the largest and most important spawning 
aggregations and migrations of Red drum, Spotted seatrout, Sheepshead, and Southern flounder 
that support a multi-million dollar sport fishing industry in the surrounding communities. 
Seagrasses also provide food for sea turtles, shorebirds and waterfowl. Wading birds use 
mangroves and marshes for roosting, feeding and nesting habitat. 

Failure to fully evaluate the potential impacts of the alternatives and to provide documentation 
supporting the USACE’s final determination would fall short of NEPA’s mandate to take a hard 
look at the environmental impact of the proposed project and its alternatives. 

Other federal agencies have focused in on this issue, as noted in USFWS’ comment letter where it 
stated: 

Since the export terminal is proposed to utilize the depths already authorized for 
the Corpus Christi Ship Channel 54-foot deepening project, alternative locations 
for the export terminal component might be available. The Service is concerned 
that the applicant is already planning to deepen their proposed mooring basin if the 
CDP 81-foot is authorized and that this is the actual determining factor for the 
proposed export terminal location rather than an analysis of alternate, less 
damaging, sites.  

A robust range of alternatives will include other options, in addition to the offshore option, for 
avoiding significant environmental impacts.  The environmental impacts of the proposal and 
alternatives should be presented in comparative form.  The potential environmental impacts of 
each alternative should be quantified to the greatest extent possible.  Finally, because an EIS should 
be required, the EIS should clearly describe the reasons why any reasonable alternatives were not 
chosen or fully evaluated.  

No such analysis has been provided for the public’s review. 

b. Dredging and Disposal Sites for Dredged Materials 

In accordance with the Federal Guidelines for Specification of Disposal Sites for Dredged or Fill 
Materials (“Disposal Site Guidelines”),17 “no discharge of dredged or fill material shall be 
permitted if there is a practicable alternative to the proposed discharge which would have less 
adverse impact on the aquatic ecosystem, so long as the alternative does not have other significant 
adverse environmental consequences.”  The mandate here is clear.  What is unclear is how the 
USACE can permit the discharge of dredged material, when there is a practical alternative that 
would “require virtually no dredging.”18 

Even if an offshore terminal would result in some discharges of dredged or fill material in ocean 
waters, it would have significantly less adverse impact on the aquatic ecosystem than the proposed 
discharges from the Pipeline Project which will require dredging of at least 5.6 million cubic yards 
of clay and sand.   

                                                 
17 40 C.F.R. Part 230. 
18 See Port of Corpus Christi Authority Channel Deepening Project Application, A-32. 
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The regulations explain that “practicable alternatives include, but are not limited to: 

(i) Activities which do not involve a discharge of dredged or fill material into the waters 
of the United States or ocean waters; [and] 

(ii) Discharges of dredged or fill material at other locations in waters of the United States 
or ocean waters.”19 

In its comments on the previous Pipeline Project application, the U.S. Environmental Protection 
Agency (“EPA”) states that “As provided in the [public notice], the information provided by the 
applicant does not appear to adequately reflect consideration of all potential direct, secondary, and 
cumulative impacts to these functions and values.”20  EPA’s comments go on to say, “it is 
anticipated there is potential for significant impacts to Redfish Bay, and it is unclear if possible 
environmental losses related the impacts upon aquatic ecosystems, nearby seagrasses, and 
organisms have been evaluated.”  There is nothing in the public notice or the available Application 
materials that suggests anything more than a minimal evaluation has been conducted. 

An alternative is practicable if it is available and capable of being done after taking into 
consideration cost, existing technology, and logistics in light of overall project purposes. If it is 
otherwise a practicable alternative, an area not presently owned by the applicant which could 
reasonably be obtained, utilized, expanded or managed in order to fulfill the basic purpose of the 
proposed activity may be considered.21 

In summary, any permitted discharge into waters of the U.S. (“WOTUS”) must be the least 
environmentally damaging practicable alternative available to achieve the project purpose.  As 
already noted, the Project’s purposes can be achieved with an offshore terminal which would have 
significantly less adverse impacts from the discharge of dredge and fill materials.   

The USACE’s review of this permit application should include an evaluation of the project 
alternatives in the context of the least environmentally damaging discharges in order to 
demonstrate the Project’s compliance with the 404(b)(1) Disposal Site Guidelines. The USACE’s 
review should address alternatives, including the offshore option, to avoid and minimize the 
discharge of 5.6 million cubic yards of clay and sand. 

Even if the USACE determines that the discharge of dredge and fill material, as proposed, is the 
least environmentally damaging alternative, any review by USACE must also address the potential 
impacts of contamination contained in the dredge material (discussed below in Section IV). 

IV. Cumulative Impacts 

NEPA requires the lead federal agency to consider the potential cumulative impacts of proposals 
under review. NEPA regulations state, “once the scope of analysis has been defined, the NEPA 
analysis for that action should include direct, indirect and cumulative impacts on all Federal 

                                                 
19 40 C.F.R. §230.10(a)(1).   
20 EPA Comment Letter, from Mark A. Hayes, Chief NDPES/Wetlands Review Section to Bobby Jones, Regulatory 
Division, U.S. Army Corps of Engineers, September 4, 2019, pp. 1-2. 
21 40 C.F.R. §230.10(a)(2). 
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interests within the purview of the NEPA statute.”22  Cumulative impacts may result when the 
environmental effects associated with the proposed action are superimposed on or added to impacts 
associated with past, present, and reasonably foreseeable future projects.   

As previously noted, the U.S. Supreme Court has already spoken to this issue in Kleppe v. Sierra 
Club, where the Court held that when: 

related actions that will have cumulative or synergistic environmental impact upon 
a region are pending concurrently before an agency, their environmental 
consequences must be considered together.  Only through comprehensive 
consideration of pending proposals can the agency evaluate different courses of 
action.23 

Even if the Pipeline Project, Channel Deepening Project, and the Harbor Island Terminal Facility 
Project are not considered a single and complete project (even though they clearly should be, as 
numerous documents from the USACE itself have already noted), the cumulative impacts of these 
three projects must be evaluated together.  In fact, the NEPA Implementation Procedures, 33 CFR 
Part 325 Appendix B, at 7(b)(3), provide a specific example that is directly applicable here.  The 
regulations provide: 

For those activities that require a DA permit for a major portion of a shoreside 
facility, the scope of analysis should extend to upland portions of the facility. For 
example, a shipping terminal normally requires dredging, wharves, bulkheads, 
berthing areas and disposal of dredged material in order to function. Permits for 
such activities are normally considered sufficient Federal control and responsibility 
to warrant extending the scope of analysis to include the upland portions of the 
facility. 

In this instance, a shoreside facility, i.e., the Terminal Project, not only requires dredging in order 
to provide access to VLCCs, but also requires the development of oil pipeline facilities (i.e., the 
Pipeline Project) in order to transport the crude from land-based storage facilities to the proposed 
terminal.  Thus, the NEPA Implementation Procedures are directly on point and require analysis 
of the cumulative impacts of all three projects together. 

Only through comprehensive consideration of all three pending Projects can the USACE comply 
with its own regulations and U.S. Supreme Court precedent. 

V. Dredge Material Placement Areas and Use of Contaminated Materials 

The USACE should evaluate the potential impacts of contamination within the material dredged 
from Harbor Island that will be discharged into Ocean Dredged Material Disposal Sites 
(“ODMDS”).  Specifically, the Disposal Site Guidelines require that discharges of dredged 
material shall not be permitted if the discharge: 

                                                 
22 33 C.F.R. Part 325, Appendix B, 7(b)(3). 
23 Kleppe v. Sierra Club, 427 U.S. 390. 
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 Causes or contributes to violations of any applicable State water quality standard; 

 Violates any applicable toxic effluent standard or prohibition under section 307; 

 Jeopardizes the continued existence of species listed as endangered or threatened under the 
Endangered Species Act or results in likelihood of the destruction or adverse modification 
of designated critical habitat; or 

 Violates any requirement imposed by the Secretary of Commerce to protect any marine 
sanctuary designated under Title III of the Marine Protection, Research, and Sanctuaries 
Act of 1972.24 

The public notice fails to mention that Harbor Island was previously the site of Exxon and Fina 
bulk fluids export facilities, including tank farms, petroleum pipelines, loading and unloading 
facilities, and docks.  According to documents obtained from the Railroad Commission of Texas, 
there are at least three areas on the former Exxon site where the most recent analysis found total 
petroleum hydrocarbons (“TPH”) in excess of 10,000 mg/kg.25  In 1995, a Phase I Environmental 
Site Assessment was performed on the former Fina site which showed numerous areas with soil 
TPH concentrations above 50,000 parts per million (“ppm”).26  Subsequent evaluations showed 
the following TPH concentration within the former Fina site: 

 Landfarm/Pond area: up to 75,996 mg/Kg at two feet deep and 51,329 mg/Kg at four feet 
deep;  

 Landfarm/North of Tank 734: up to 49,998 mg/Kg at two feet deep and 28,424 mg/Lg at 
four feet deep. 

 Numerous samples had TPH over 70,000 mg/kg.27 

That documented evidence hardly demonstrates that the dredged material is suitable for disposal 
in compliance with the Disposal Site Guidelines.  The Fina site also had 1,4-dioxane and aromatic 
hydrocarbon compounds detected in the groundwater.28   

Furthermore, the Railroad Commission placed restrictive covenants on these properties due to the 
contamination in these areas.29  The restrictive covenant applicable to the former Exxon site states 
that “penetration or excavation of impacted soil or groundwater zones shall be done in a way that 
prevents release of contaminants to any other zone or media.”30  

                                                 
24 40 C.F.R. §230.10(b). 
25 Attachment A, Work Plan for Soil Relocation, Harbor Island Station, from Sam Enis, SQ Environmental, LLC to 
Artmeis Harbett, Environmental Permits and Support, Railroad Commission of Texas, (p. 2 of 166 of Attachment 
A), January 23, 2020. 
26 Attachment B, FINA Phase 1 Investigation & Evaluation, Table 1 (and pp. 13-19 of 28 of Attachment B). 
27 Attachment C, FINA Phase III Investigation & Evaluation, (p. 16 of 45 of Attachment C). 
28 Attachment D, Additional Soils & Groundwater Investigations, (pp. 19-20 of 41 of Attachment D). 
29 Attachments E and F. 
30 Attachment E, (p 5 of 35 of Attachment E). 
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In fact, earlier this year the Railroad Commission rejected a proposal by the Port to remove 
contaminated soils from the former Exxon site and dispose of them on another part of Harbor 
Island, stating: 

Evaluating factors such as the location within a coastal natural resource area, the 
proximity to wetlands, the shallow groundwater, and the soil composition, indicates 
the proposed facility location is not a viable option for the land spreading of oil and 
gas waste. Technical Permitting has determined that permit issuance may cause or 
allow pollution to surface or subsurface waters of the state.31 

The Applicant needs to explain to the public and to the USACE how the Railroad Commission can 
determine that the disposal of contaminated soil from Harbor Island site would lead to pollution, 
yet the Applicant can claim that “no adverse environmental effects would be expected from 
dredging or placement of the sediment from the project area into the New Work ODMDS.”  Such 
is clearly inconsistent and the USACE must fully review and address this clear inconsistency 
before issuing any permit to the Applicant. 

In fact, the Applicant attempts to give the appearance that it has evaluated these soils for 
contamination, when it clearly has not.  The public notice states: 

The CCSIP [Corpus Christi Ship Channel Improvement Project] tested the 
suitability of both new work material and maintenance material from the Corpus 
Christi Ship Channel for offshore disposal under Marine Protection, Research and 
Sanctuaries Act (MPRSA) Section 103 … Based on the results of the sampling, 
testing, and evaluation completed in 2018, site water, and elutriate, as well as 
toxicity and bioaccumulation testing, a lines of evidence analysis concluded that no 
adverse environmental effects would be expected from dredging or placement of 
the sediment from the project area into the New Work ODMDS. The sediments 
from the project area met the Limiting Permissible Concentration (LPC) and were 
deemed suitable for open water ocean placement. 

Either the Applicant is attempting to fool the public into thinking that it is providing the test results 
of soil sampling conducted on Harbor Island (it is not) or the Applicant is attempting to use the 
sampling of material at the bottom of the Corpus Christi Ship Channel as a surrogate for sampling 
soils on Harbor Island (which it does not have authority to do, and such would be clearly 
inappropriate given the clearly documented pollutants existing in the soils on Harbor Island).  
Either way, the fact that this language made it into the public notice is alarming.  The soils on 
Harbor Island are known to be contaminated.  Dredging these soils and then discharging them 
again will cause significant releases of hydrocarbons and related toxins into the Bay Systems. 

Therefore, the USACE must evaluate how the dredged material will be tested for contaminants 
prior to placement in order to comply with the Disposal Site Guidelines.  The dredged materials 
are proposed to be placed in authorized disposal facilities.  These dredged materials could result 

                                                 
31 Attachment G, Denial of Application for Permit for Private Landtreatment Facility, from Tiffany Humberson, 
Manager - Environmental Permits and Support, Railroad Commission of Texas, to Port of Corpus Christi Authority, 
(p. 1 of 3 of Attachment G), February 18, 2020. 
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in a discharge of effluent to WOTUS and will require water quality certification under Section 401 
of the Clean Water Act.   

The EPA has expressed concerns about the adequacy of the information provided by the Applicant 
with regard to the discharge of dredged material, noting that it is not clear that the Application 
“will sufficiently enable the Corps to make a legally defensible permit decision in regard to 
compliance with the [Disposal Site Guidelines].”32  The EPA concludes that compliance with the 
requirements of Section 230.10(c) of the Disposal Site Guidelines has not been clearly 
demonstrated.33  Furthermore, the EPA states that the information provided by the Applicant “does 
not appear to adequately reflect consideration of all potential direct, secondary, and cumulative 
impacts to these functions and values,” as required under Section 230.10(c) of the Disposal Site 
Guidelines.34 

We echo the comments made by EPA.  The USACE must fully evaluate whether the Applicant 
has met the legal standards required under EPA’s Disposal Site Guidelines.   

We also fully agree with the recommendation from Texas Parks and Wildlife Department 
(“TPWD”) with regarding to the Terminal Project that “Soils [on Harbor Island] should be tested 
for contaminants to determine appropriate disposal methods and locations.”35 

VI. Public Interest/Public Need 

In reviewing a proposed project’s impact on the public interest, NEPA regulations require that the 
USACE must evaluate the following: 

 The relative extent of the public and private need for the proposed structure or work; 

 Where there are unresolved conflicts as to resource use, the practicability of using 
reasonable alternative locations and methods to accomplish the objective of the proposed 
structure or work; and 

 The extent and permanence of the beneficial and/or detrimental effects which the proposed 
structure or work is likely to have on the public and private uses to which the area is 
suited.36 

The Port of Corpus Christi and surrounding ports already operate a number of terminals that load 
crude oil tankers.  In fact, the existing terminals are already capable of serving VLCCs with some 
lightering.  The need for lightering may only be temporary as other offshore platforms are being 
explored that would be fully capable of serving VLCCs. The fact that the objectives of the Pipeline 
Project and related Terminal and Channel Deepening Projects can be achieved through other 
means demonstrates that there is no real need for these Projects.  Furthermore, any benefit provided 

                                                 
32 EPA Comment Letter, p. 1. 
33 Id. 
34 Id at 1-2.  
35 TPWD Comment Letter, from Robin Riechers, Director of Coastal Fisheries to Robert Jones, U.S. Army Corps of 
Engineers, Galveston District and Leslie Savage, EPA Region 6, p. 2, September 20, 2019. 
36 33 C.F.R. §320.4(a)(2). 



17 

by these Projects will be primarily realized by the Port of Corpus Christi, Lone Star Ports, and 
Axis, not the public at large.   

The Projects will also result in long-term damage to the public’s interest in healthy bays and 
fisheries, tourism and sport fishing, seafood production, protection of endangered species, 
recreation and economic security.  The damage to these very public and shared interests far 
outweighs the benefits gained by the Applicant in constructing multiple crude oil storage tank 
facilities and multiple pipelines through Redfish Bay and the RBSSA so that two new VLCC 
terminals can be built.   

The USACE must fully evaluate whether there is a public need for the proposed Projects, whether 
the need for the Projects can be accomplished through viable alternatives, and whether the 
proposed Projects will negatively affect the public use of the surrounding area. 

VII. Wetlands 

The public notice indicates that the Pipeline Project will result in: 

 14.01 acres of temporary trench and fill impacts to WOTUS, including wetlands (Midway 
to Aransas Facility Pipelines); 

 17.33 acres of permanent impacts to WOTUS (Aransas Pass Staging Facility); 
 10.64 acres if temporary impacts to tidal flats (Aransas Facility to Harbor Island Pipelines);  
 0.45 acres of impacts to black mangrove (Aransas Facility to Harbor Island Pipelines); and 
 0.13 acres of impacts to estuarine wetlands (Aransas Facility to Harbor Island Pipelines); 

In addition, the public notice indicates that the Pipeline Project will temporarily impact 7.84 acres 
of seagrass beds and 0.33 acres of estuarine emergent shoreline wetlands.  The public notice 
describes these impacts as temporary, but in reality, open trenching through sea grass beds will 
take decades to restore, if ever. 

USFWS also voiced its concern regarding wetland and sea grass impacts, arguing that Applicant 
has made an “unsubstantiated claim in Permit Application SWG-2018-00789 that the crossing of 
the Redfish Bay area would result in only temporary impacts to jurisdictional waters and wetlands 
including seagrasses and tidal flats…A review of historic aerial imagery illustrates how seagrass 
beds can be scarred for years with the single pass of a boat propeller, and tidal flats by a crossing 
vehicle. Trenching proposed by the applicant is even more damaging.”37 

Without additional information, it is impossible to fully evaluate the potential harm to wetlands 
and seagrasses.  However, it is difficult to believe that the construction of a terminal capable of 
berthing two VLCCs and which will require the dredging of 5.6 million cubic yards of sand and 
clay, will only impact jurisdictional WOTUS in the small amounts described in the public notice.  
Furthermore, the Applicant appears to believe that open trenching will only impact sea grasses 
solely within the construction footprint and fails to acknowledge that the Pipeline Project would 
also negatively affect sea grasses due to burial during trenching or reduction in light availability.  
Finally, as previously noted, this Pipeline Project must be considered in conjunction with the 

                                                 
37 USFWS Comment Letter, pp. 2-3, Sept. 6, 2019. 
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Channel Deepening Project and the Terminal Project, both of which will have substantial impacts 
on WOTUS.  It is not clear how Applicant calculated the number of WOTUS acres that would be 
impacted by the Pipeline Project.  A much more detailed analysis of the WOTUS impacts, and 
how those impacts were calculated (both temporary and permanent), should be provided to the 
public for review. 

In describing the types of wetlands that it has determined perform functions important to the public 
interest, the USACE has listed eight characteristics.  The wetlands and seagrasses that would be 
affected by the Pipeline Project, as well as the other two Projects, meet each and every one of those 
characteristics.  The wetland characteristics found by USACE to be important to the public are: 

 Wetlands serve significant natural biological functions, including food chain 
production, general habitat and nesting, spawning, rearing and resting sites for aquatic 
or land species; 

 Wetlands are often set aside for study of the aquatic environment or as sanctuaries or 
refuges; 

 Wetlands help to maintain natural drainage characteristics, sedimentation patterns, 
salinity distribution, flushing characteristics, current patterns, or other environmental 
characteristics; 

 Wetlands are significant in shielding other areas from wave action, erosion, or storm 
damage. Such wetlands are often associated with barrier beaches, islands, reefs and 
bars;  

 Wetlands serve as valuable storage areas for storm and flood waters; 

 Wetlands are groundwater discharge areas that maintain minimum baseflows important 
to aquatic resources and those which are prime natural recharge areas; 

 Wetlands serve significant water purification functions; and 

 Wetlands may be unique in nature or scarce in quantity to the region or local area. 

i. Biological Function 

The wetlands that will be impacted serve as feeding, nesting, and nursery sites for a wide variety 
of marine and terrestrial species, including several federally-listed endangered species, including 
the hawksbill sea turtle, green sea turtle, Kemp’s Ridley sea turtle, leatherback sea turtle, 
loggerhead sea turtle, whooping crane, piping plover, red knot, and others. 

ii. Redfish Bay State Scientific Area 

Portions of the wetlands that may be impacted by the Pipeline Project are part of the Redfish Bay 
State Scientific Area (“RBSSA”).  Other than the Laguna Madre, Redfish Bay represents the most 
extensive area of pristine seagrass beds and is also the northern range limit for large beds of turtle 
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grass and manatee grass.  Furthermore, RBSSA is a public land designated as a state scientific area 
under Chapter 26 of the Texas Parks and Wildlife Code.38   

Chapter 26 of the Parks and Wildlife Code states that a department, agency, political subdivision, 
county, or municipality of this state may not approve any program or project that requires the use 
or taking of public land designated as a park, recreation area, scientific area, wildlife refuge, or 
historic site, unless it holds a public hearing and determines that there is “no feasible and prudent 
alternative to the use or taking of such land” and the project “includes all reasonable planning to 
minimize harm to the land resulting from the use or taking.” Therefore, the RBSSA is subject to 
the procedural requirements of Chapter 26. This statute may also apply to other designated public 
lands that would be impacted by the proposed Project. 

iii. Destruction or Alteration of Environmental Characteristics, Storm Damage, 
Storm Waters 

In connection with its overall Harbor Island Redevelopment Plan, the Port has applied for a 
wastewater discharge permit from the TCEQ, which would allow it to dump up to 95.6 million 
gallons per day of concentrated salt water with a maximum total dissolved salt content of 77,460 
mg/L directly into Corpus Christi Bay.  In addition, the significant change in depth of the CCSC 
will undoubtedly affect hydrodynamics of the connection between the Bay Systems and the Gulf 
of Mexico, thereby directly altering the salinity within the bays. 

The USACE should evaluate not only the impacts of increased salinity due to the discharge of 
concentrated salt water from the desalination plant but must also evaluate on a quantitative basis 
the likely effects of the proposed channel enlargement on exchanges of water, salt, organic matter, 
nutrients, sediment, and organisms between the Bay Systems and the nearshore Gulf of Mexico. 

It is also clear that the Pipeline Project, along with the Terminal Project and the Channel Deepening 
Project, will impact sedimentation patterns within the Bay Systems.  Maybe more importantly, the 
Projects will undoubtedly impact storm surge, as even more water will be pushed into the Bay 
Systems.  For a region that was devastated by Hurricane Harvey in 2017, the impact on storm 
surge and safety is of utmost importance to the public interest. 

The USACE must evaluate on a quantitative basis the increased risk of storm surges during 
hurricanes, tropical storms and other weather events due to the proposed channel enlargement.  

iv. Wetlands Unique and Scarce in Quantity 

The Bay Systems in the immediate vicinity of the proposed Pipeline Project account for one of the 
nation’s most unique assortment of tidal flats, tidal marshes, mangroves, unvegetated shallows, 
and extensive seagrass beds that represent essential breeding, nursery, forage, and cover habitats 
for many species of fish and wildlife.  Areas where various types of environmental communities 
blend together are called ecotones, which biologists consider to be of great environmental 
importance, as they tend to support a large number and wide variety of species, have greater genetic 
diversity, and allow for the mixing of distinct species populations.  

                                                 
38 31 Tex. Admin Code §57.921.  
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This should come as no surprise, as the USACE has already acknowledged the importance of the 
wetlands in this area. In its March 7, 2019 memo, Determination of the Requirement for an 
Environmental Impact Statement for Department of the Army Permit, SWG-2019-00067, the 
USACE states:  

In the context of the geographic area, numerous important resources may be 
affected. The largest neighboring resource, located 20 miles south of the project 
site, is the Padre Island National Seashore, the largest stretch of undeveloped barrier 
island in the world and home to the National Park Service’s Division of Sea Turtle 
Science and Recovery. Immediately to the north of the project site is San Jose 
Island, a privately-owned undeveloped barrier island known to be occupied by 
numerous Endangered Species Act (ESA) federal listed threatened and endangered 
sea turtle and bird species, including Whooping Cranes (Grus americana). 
Immediately behind San Jose Island is Redfish Bay State Scientific Area (RBSSA), 
a state designated 14,000-acre area for the purpose of education, scientific research, 
and preservation of flora and fauna of scientific or educational value. In addition, 
the area includes the Mission Aransas National Estuarine Research Reserve 
(MANERR), a state and federal partnership that conducts research, education, and 
stewardship programs funded by the National Oceanic and Atmospheric 
Administration (NOAA). The MANERR is the third largest National Estuarine 
Research Reserve (NERR) in the United States and the only NERR in Texas.39 

There is no question the Projects will negatively impact wetlands that perform functions important 
to the public.  Therefore, the USACE review must evaluate the detrimental impacts on the natural 
wetlands, seagrasses, and scientific research areas when compared to the nonexistent impacts that 
would result from an offshore option. 

In addition, the locations of seagrasses and some of the other important wetlands are known to 
change over time.  It is not clear what information or source material Applicant relied on in 
determining the extent of sea grass disturbance that the Pipeline Project will cause.  Previous 
studies and out-of-date Texas Parks and Wildlife seagrass mapping tools are not sufficient or 
reliable sources of the locations of important habitats. There are more current data available on the 
locations of seagrasses from the TPWD and from scientists at Texas universities.  USACE must 
further evaluate the locations of seagrasses and wetlands and should not rely solely on the 
information provided in the application. 

VIII. Wetland Mitigation Plan 

Under EPA and the USACE’s Compensatory Mitigation Rules, “the permittee must prepare a draft 
mitigation plan and submit it to the district engineer for review,” which must include, among other 
items, a mitigation work plan, maintenance plan, performance standards, and monitoring 
requirements.40  While the permittee is not required to provide the mitigation plan prior to public 

                                                 
39 USACE, Galveston District, Policy Analysis Branch, Determination of the Requirement for an Environmental 
Impact Statement for Department of the Army Permit, SWG-2019-00067, March 7, 2019. 
40 30 C.F.R. §230.94(c)(1)(i); the items to be included in the draft mitigation plan are found in 30 C.F.R. 
§§230.94(c)(2) through (c)(14). 
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notice, the public and other regulatory agencies must be given an opportunity to evaluate the 
potential effects of the proposed plan.   

Here, the Applicant has proposed only a non-binding summary of its restoration plans to address 
negative impacts to aquatic resources.  These plans lack any specificity and fall far short of the 
requirements under the Compensatory Mitigation Rules.  Applicant has failed to provide any 
mitigation plan to address permanent impacts from the Pipeline Project.  The Pipeline Project’s 
total impact on jurisdictional wetlands and sea grasses is over 50 acres, yet the Mitigation Plan 
that Applicant has provided solely addresses temporary impacts to 8.17 acres of wetlands, 
including 7.84 acres of sea grasses. Furthermore, the fact that these impacts to sea grasses are 
classified as temporary may not be appropriate given the amount of time it takes to re-establish 
sea grass beds. Even so, this mitigation plan appears to be woefully inadequate. 

Important factors that USACE should consider in evaluating the proposed Mitigation Plan is the 
proximity to the area of seagrass impacts and the amount of time it will take to mitigate the impact. 

The impacted sea grass beds are located in the Aransas Bay Sub-basin, while the proposed 
mitigation area, Croaker Hole, is located in the Corpus Christi Bay Sub-basin, approximately eight 
miles away from the location of impacted seagrass beds.   

In addition, restoration of seagrasses is often unsuccessful. Applicant’s Mitigation Plan is to 
construct a breakwater and allow seagrasses to naturally re-establish.  If sufficient seagrass re-
establishment and expansion has not occurred after the second growing season, then Applicant 
proposes to plant seagrass plugs in the mitigation area, though transplanting sea grasses has 
achieved only limited success.   

Due to the limited success of plating seagrasses, the Mitigation Plan should require regular 
monitoring and multiple follow up plantings until the area is actually growing seagrasses. Planting 
seagrass in a non-vegetated site means the Applicant is effectively attempting to grow them in 
locations where they do not grow on their own.  Finally, seagrasses being destroyed in Redfish 
Bay are likely turtle grass (Thalassia).  Applicant proposes to use plugs of Thalassia and widgeon 
grass (Halodule). Because Halodule is a pioneering species it, if any species, is more likely to be 
successful, thereby replacing a climax species with a pioneering species.  

Even if the restoration of sea grasses in Croaker Hole were to be successful, these sea grasses are 
not as biologically valuable as those located in Redfish Bay.  The seagrasses in Redfish Bay known 
to be critical nursery habitat for numerous fish and shellfish species.  The Croaker Hole location 
is both too far from a tidal inlet and too isolated from circulation to serve as nursery habitat for 
early life stages of species that enter the estuaries from the Gulf; therefore any sea grasses in 
Croaker Hole will not serve as important a biological function as those in Redfish Bay. 

It should also be noted that there are no efforts, other than backfilling of the trench, that have been 
proposed to restore seagrasses following direct impacts due to pipeline construction. Backfilling 
may slightly facilitate eventual restoration of seagrass in the trench and on the dredged material 
placement areas adjacent to the trench, but methods to more aggressively facilitate restoration are 
available and should be explored. 
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The proposed mitigation area is not only eight miles away from the impact site, but is in an entirely 
different bay.  The likelihood of re-establishing sea grasses is not high.  If sea grass beds are re-
established it will take years to mitigate the damage caused by the pipeline trenching.  Furthermore, 
there are no efforts being proposed to actually re-establish sea grasses where they have been 
temporarily impacted by trenching.   

The Mitigation Plan provides limited, if any, baseline information regarding the impacted 
WOTUS.  The Mitigation Plan does not include a site protection instrument, thus there is no 
guarantee that the mitigation area will be protected in perpetuity.  Furthermore, the success criteria 
in the Mitigation Plan for Year 1 is a minimum average of 20% hydrophytic plant cover in the 
restoration area.  However, the baseline description does not provide the current percent of 
hydrophytic plant cover.  Thus, there is no way to assess whether any meaningful mitigation has 
occurred. 

In sum, the Pipeline Project will impact over 50 acres of wetlands and sea grasses, the Applicant 
has not proposed any mitigation related to permanent impacts, and has only proposed mitigation 
for a total of 8.17 acres of wetlands and sea grass impacts, and even the Mitigation Plan that has 
been proposed does not meet all of the 2008 Mitigation Rules.  Furthermore, the Application does 
not propose any mitigation for impacts to open water, Essential Fish Habitat, or endangered 
species. 

A much more robust and binding mitigation plan is required and must be made available for public 
review.  Furthermore, the USACE review must include a functional assessment of the impacts of 
all dredged material disposal, including proposed benefits at beneficial use sites, as well as 
geotechnical analysis, settlement curves, dredging plans, construction sequencing, containment 
degradation, planting plans, target elevations, sediment budgets and transport modeling, and must 
evaluate whether appropriate ecological performance standards have been included in the 
mitigation plan. 

IX. Essential Fish Habitat/Marine Sanctuaries/Tidal Inlets 

The Aransas Pass inlet and associated region is unlike any other along the Gulf Coast in terms of 
key ecological interactions that occur in the area.  The Aransas Pass is the primary conduit for 
young marine life migrating between the Bay Systems and the Gulf of Mexico to either spawn or 
reach their nursery habitats.  As you know, these Bay Systems also support the Nueces and 
Mission-Aransas Estuaries, which are home to numerous species of marine shrimp, crabs, and 
finfish that utilize the varied habitat types found in these Bay Systems, including oyster reefs, 
seagrass beds, mud flats, and shoreline vegetation.  This ecosystem is truly unique and is not 
replicated anywhere else.   

The area surrounding Harbor Island has been defined as “Essential Fish Habitat,” as specified by 
the Magnuson-Stevens Fishery Conservation Act (“MSFCA”).  The MSFCA provides for the 
conservation and management of fishery resources through fishery management plans (“FMPs”). 
As a part of the FMP provision, fisheries are required to identify and describe essential fish habitat. 
Applicants seeking to obtain authorization for actions that might adversely affect designated 
essential fish habitat must engage in consultation with the National Marine Fisheries Service 
(“NMFS”). 
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Harbor Island itself is located at the channel confluence for this major tidal inlet for the region, 
and the area has a remarkable bottlenecking effect that concentrates marine life, resulting in an 
extraordinarily high abundance of economically and ecologically important species in the vicinity 
of the potentially impacted areas due to various development projects (e.g., desalination outflows, 
VLCC terminals, dredging, and others).  Flatfish, penaeid shrimp, red drum, blue crabs, Atlantic 
tarpon, and numerous other aquatic species utilize this pass on a seasonal basis to fulfill biological 
requirements within their life history. 

The Aransas Pass tidal inlet is a key point for the Bay-Gulf exchange for a host of marine life 
including some of the most economically and ecologically important species that occur in the area.  
This area is also the most productive and important spawning aggregation site for the most 
ecologically and economically important fishes in the region (Red drum, Spotted Seatrout, 
Sheepshead, Black Drum, etc.).  Interactions that occur in tidal inlets cannot be compromised, or 
we risk losing the sustainability that supports multi-billion dollar fisheries (e.g., finfish, crab, and 
shrimp), livelihoods for residents, and recreation (e.g., fishing) for many local residents and 
visitors to the region. 

Altering the water chemistry and flow through these areas affects fish and other marine species 
that depend on access through these inlets for survival and reproduction.  As described by Brad 
Erisman, Ph.D., Assistant Professor of Fisheries Ecology at The University of Texas Marine 
Science Institute: 

The Aransas Pass tidal inlet is the most important multi-species, spawning site for 
the most economically valuable sportfishes in the region, which includes red drum 
(Sciaenops ocellatus), spotted seatrout (Cynoscion nebulosus), sheepshead 
(Archosargus probatocephalus), and black drum (Pogonias cromis). In addition, 
the tidal inlet is the only migratory pathway for the offshore and inshore spawning 
migration of the local population of southern flounder (Paralichthys lethostigma), 
which is an important recreational and commercial species. Each of these fish 
species forms spawning aggregations, which are predictable large gatherings of fish 
at specific times and locations solely for the purposes of spawning. Moreover, the 
Aransas Pass holds the largest and most productive spawning aggregations for these 
species in the entire region. Collectively, this site houses large spawning 
aggregations of different species at different times of the year (e.g. sheepshead in 
winter and spring; seatrout in spring and summer; red drum in the fall). Therefore, 
the productivity and resilience of local populations of these sportfishes and the 
fisheries they support are directly linked to and dependent upon the reproductive 
activity that successfully occurs at this inlet. Moreover, any disturbances that occur 
in this area (e.g. increased salinity, reduced oxygen levels, turbidity, noise, habitat 
alteration) have the potential to reduce spawning activity and reproductive output 
of these fishes. Given the disproportional number of fish that spawn in this area 
compared to adjacent areas and the fact that it is the only site for a large expanse of 
coastline that connects the Gulf to the bays, this could result in a measurable, 
negative impact on the size and productivity of the regional populations of these 
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fishes. In turn, such a scenario could directly impact local fisheries by reducing the 
number of fish in the region that are available to be harvested.41 

Disturbances caused by development activities (e.g., channel deepening, widening, dredging, 
desalination, pollution, VLCCs, oil spills) can reduce spawning and productivity through reduced 
spawning activity, reduced egg production, displacement of fish away from the area, and other 
non-fatal or fatal effects. Given that fisheries stocks and productivity rely on the production and 
recruitment of new fish into the population, reducing spawning activities in these crucial sites can 
directly reduce regional fish populations and fisheries production. 

Therefore, the USACE must evaluate the potential effects of the proposed Projects on the Aransas 
Pass inlet and how that may negatively impact migration patterns, salinity, water quality, and 
marine habitats as well as the Projects’ potential impact on the Essential Fish Habitat and whether 
the Applicant has complied with applicable regulations under the MSFCA. 

X. Endangered Species 

In the public notice, USACE acknowledged that threatened and/or endangered species or their 
critical habitat may be affected by the proposed work.  Furthermore, the USFWS noted that 
consultation under section 7(a)(2) of the Endangered Species Act (“ESA”) is required to evaluate 
the impacts of the dredging as well as the options for placement of dredged materials. 

Specifically, the following species are listed by USFWS as endangered or threatened under the 
ESA for Nueces and San Patricio Counties: 

 

Attwater’s Prairie Chicken Gulf Coast Jaguarundi  Kemp’s Ridley Sea Turtle* 

Black Rail  Ocelot  Leatherback Sea Turtle* 

Golden-Cheeked Warbler  Humpback Whale*  Loggerhead Sea Turtle* 

Northern Aplomado Falcon  West Indian Manatee  Black Lace Cactus 

Piping Plover  Golden Orb  Slender Rush-Pea  

Red Knot  Green Sea Turtle* South Texas Ambrosia  

Whooping Crane  Hawksbill Sea Turtle*  
* These species are listed by both USFWS and NMFS. 

  

                                                 
41 Brad Erisman, Ph.D., Statement Regarding the Ecological and Socioeconomic Value of the Aransas Pass Tidal 
Inlet, p. 2, August 29, 2019. 
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The following species are listed by NMFS: 

Oceanic Whitetip Shark  Gulf Of Mexico Bryde’s Whale  

Giant Manta Ray  Lobed Star Coral  

Fin Whale  Mountainous Star Coral  

Sei Whale  Boulder Star Coral 

Sperm Whale  Elkhorn Coral 

The following species, which are not otherwise already federally-listed, are listed by TPWD: 

Black-Spotted Newt  Sooty Tern  Southern Yellow Bat  

Sheep Frog  Swallow-Tailed Kite  White-Nosed Coati  

South Texas Siren  Tropical Parula  Texas Horned Lizard  

Bald Eagle  White-Faced Ibis  Texas Indigo Snake  

Botteri’s Sparrow  White-Tailed Hawk  Texas Scarlet Snake  

Reddish Egret  Wood Stork  Texas Tortoise  

Rose-Throated Becard  Opossum Pipefish  

The proposed Pipeline Project, along with the Channel Deepening and Terminal Projects, will 
impact two ESA federally-designated critical habitat units, one for piping plovers and the other for 
loggerhead sea turtles. This impact is in addition to proposed impacts to habitat occupied by the 
piping plover, Red Knot, West Indian manatee, green sea turtle, hawksbill sea turtle, Kemp’s 
Ridley sea turtle, leatherback sea turtle, and loggerhead sea turtle that are not designated as critical.  
Though not mentioned in the Application, one of the proposed disposal sites is near Charlie’s 
Pasture, where breeding pairs of whooping cranes were observed this year for the first time in 
several decades.42 

Not only does the USACE need to undergo a Section 7 Consultation with USFWS to determine 
the potential impacts on federally-listed endangered species, the USACE must also evaluate the 
impact of the proposed Projects on one of the region’s most unique and important marine 
ecosystems.  As noted above, the location of the proposed Projects will directly affect the Aransas 
Pass inlet and the adjacent Bay Systems, which provide a mosaic of various habitat types unlike 
anywhere else in Texas, including seagrass beds, mud flats, oyster reefs, and shoreline vegetation 
that are used as nurseries, feeding grounds, and nesting sites for a wide variety of wildlife species. 

TPWD has also identified numerous concerns with the proposed Projects, including the negative 
impacts on seagrass beds, marshes, and tidal flats in Redfish Bay that provide habitat for 

                                                 
42 See Whooping Cranes Seen in Port Aransas Preserve, Port Aransas South Jetty, Dec. 31, 2018, available at 
https://www.portasouthjetty.com/articles/whooping-cranes-seen-in-port-aransas-preserve/. 
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endangered species; recreational fisheries; and escape and foraging habitat for numerous marine 
and avian species.43 

Therefore, the USACE must fully evaluate the impact of the Terminal Project, as well as the 
cumulative impact of all three Projects, on marine and terrestrial federally-listed endangered 
species, including the hawksbill sea turtle, green sea turtle, Kemp’s Ridley sea turtle, leatherback 
sea turtle, loggerhead sea turtle, whooping crane, piping plover, and red knot.  In addition, the 
USACE should evaluate the potential impact on this unique ecosystem that is the home for so 
many other species that are not otherwise protected. 

XI. Water Quality 

The proposed Pipeline Project will propel tons of sediment into the inlet and adjacent Bay Systems 
during the dredging process and result in dredging and subsequent discharge of 5.6 million cubic 
yards of clay and sand into beneficial use sites or authorized placement areas. 

The public notice indicates that sediment suspension will be avoided by use of turbidity curtains.  
However, there is no indication that the Applicant or the USACE has evaluated the actual impact 
of the dredging operations on water quality.  Applicant has not provided any quantitative analysis 
of the amount of sediment that will be expelled into the Redfish Bay, the surrounding Bays 
Systems, or Aransas Pass inlet or the potential effects of these discharges.  The public notice 
provides no information about the turbidity created by the dredging process itself.   

In addition to the dredging for the Pipeline Project, the related Channel Deepening Project will 
result in the dredging and subsequent discharge of 17.1 million cubic yards of clay and 29.2 million 
cubic yards of sand.  The Channel Deepening application also fails to address the impacts of the 
dredging operations on water quality.  The Terminal Project will result in the dredging of an 
additional 6.5 million cubic yards of soil and silt.  Finally, the movement of VLCCs by tugboat to 
two different terminals (the Pipeline Project terminal and the Port’s Terminal Project) will expel 
sediment into the CCSC each and every time these ships move to and from their berths.  The 
resulting sediment will be redeposited in sea grass beds, reduce the amount of sunlight absorbed 
by the grasses, and significantly diminish water quality.  The USACE must require the Applicant 
to provide a quantitative analysis and put in place specific permit conditions that address this issue. 

In its comments on the previous version of the Application, the EPA stated that it is unclear 
whether the information provided by the Applicant “will sufficiently enable the Corps to make a 
legally defensible permit decision in regard to compliance with the [EPA’s 404(b)(1) Guidelines 
for the Specification of Disposal Sites for Dredged or Fill Material].”44  The EPA’s comments go 
on to note that under the Disposal Site Guidelines,  

“no discharge of dredged or fill material may be permitted by the Corps if: (1) a 
practicable alternative exists that is less damaging to the aquatic environment so 
long as that alternative does not have other significant adverse environmental 
consequences or (2) the nation’s waters would be significantly degraded. Under the 
Guidelines, a project must incorporate all appropriate and practicable measures to 

                                                 
43 TPWD Comment Letter regarding Terminal Project, at pp. 1-5. 
44 EPA Comment Letter, at p. 1. 
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first avoid impacts to wetlands, streams, and other aquatic resources and then 
minimize unavoidable impacts; after avoidance and minimization measures have 
been applied, the project must include appropriate and practicable compensatory 
mitigation for the remaining unavoidable impacts.45 

The EPA concludes that it does not appear that compliance with the requirements of Section 
230.10(c) of the Disposal Site Guidelines has been clearly demonstrated.  Furthermore, the EPA 
states that the information provided by the Applicant “does not appear to adequately reflect 
consideration of all potential direct, secondary, and cumulative impacts to these functions and 
values,” as required under Section 230.10(c) of the Disposal Site Guidelines. 

We echo the comments made by EPA.  The USACE must fully evaluate the whether the Applicant 
has met the legal standards required under EPA’s Disposal Site Guidelines.   

On top of the discharge of clay and sand directly into Redfish Bay and the surrounding Bay 
Systems during the dredging process and the placement of the dredged materials onto nearby 
shorelines and wetland areas in connection with the Port’s overall Harbor Island Redevelopment 
Plan, the Port has applied for a wastewater discharge permit from the TCEQ, which would allow 
it to dump up to 95.6 million gallons per day of concentrated salt water with a maximum total 
dissolved salt content of 77,460 mg/L directly into Corpus Christi Bay.  The discharge of this 
amount of concentrated salt water, along with the significant change in depth of the Aransas Pass 
inlet, will undoubtedly affect hydrodynamics of the connection between the Bay Systems and the 
Gulf of Mexico, thereby directly altering the salinity within the bays. 

Therefore, the USACE must evaluate the extent to which the proposed Pipeline Project dredging 
and discharge of 5.6 million cubic yards of dredged material, along with the Channel Deepening 
Project dredging and discharge of 57.1 million cubic yards of sand and clay onto the shorelines 
and authorized placement areas over the next ten years, and the discharge of sediment that will be 
driven into the Aransas Pass inlet and adjacent Bay Systems during the dredging process, along 
with the discharge of 96.5 million gallons per day of highly saline wastewater from the proposed 
desalination plant, will negatively impact water quality in these areas.  Finally, the USACE must 
evaluate not only the impacts of increased salinity due to the discharge of concentrated salt water 
from the desalination plant but must evaluate, on a quantitative basis, the likely effects of the 
proposed channel enlargement on exchanges of water, salt, organic matter, nutrients, sediment, 
and organisms between the Bay Systems and the nearshore Gulf of Mexico. 

XII. Safety 

The USACE review must also evaluate how the Pipeline Project, the Channel Deepening Project, 
and the Terminal Project may affect loss of human life, injury to humans, and destruction of homes, 
boats, marinas, and other infrastructure.  Changes to channel depth can cause amplified tides and 
worsened storm surge, increasing the flooding from hurricanes.  In a 2020 study by Ramin 
Familkhalili, Stefan Talke, and Davis Jay about the effect of channel deepening on tides and storm 

                                                 
45 Id. 
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surge, the authors concluded that “Our results show that storm surge generally gets larger when 
channels are dredged and deepened.”46   

Not only are storm surges likely to increase if the CCSC is deepened as proposed by the Channel 
Deepening Project, but the negative impacts of VLCC wake damage on recreational vessels, 
marinas, jetties, and other infrastructure must also be evaluated.  Such impacts are known to be 
expected and will be the direct result of the Projects. 

XIII. Economics and Recreation 

Ecotourism and recreational activities are essential to the economy of Port Aransas, Corpus Christi, 
and the surrounding communities. The USACE review must closely analyze the Projects’ impact 
on recreation near the proposed Pipeline Project as well as the VLCC routes and associated wake 
effects.  

Impacted activities will likely include recreational and sport fishing, surfing, bird-watching, 
biking, canoeing, kayaking, and boating. The VLCCs will pass through the Port Aransas inlet and 
along the CCSC. 

The Projects and VLCC movement will impact recreational activities near Harbor Island and along 
VLCC routes, but will also impact recreational activities throughout the Bay Systems and into the 
Gulf of Mexico.  These impacts must be discussed with reference to fluctuating seasonal use, 
focusing on those times when recreational use is at its highest.  The USACE must also evaluate 
the impacts on nearby parks and wildlife centers such as Conn Brown Harbor Point Park, Port 
Aransas Nature Preserve, Aransas Pass Loop, Mustang Island Loop, Mustang Island State Park, 
Aransas National Wildlife Refuge, San Jose Island, which is known to be occupied by numerous 
ESA-listed threatened and endangered sea turtle and bird species, the RBSSA, and the MANERR. 

The USACE must also specifically look at the negative impacts that the Projects will have on the 
recreational fishing industry in the region.  The importance of the shallow water resources of 
RBSSA to recreational fisheries in Redfish Bay is detailed in recent angler survey data collected 
from 2013 to 2017. Southern Redfish Bay represents only about 7% of the areal extent of the 
Corpus Christi Bay Ecosystem, yet survey data indicate that this small area accounted for 18% of 
the angling trips taken by boat and 21% of the angler hours (time anglers spent fishing) throughout 
the Corpus Christi Bay Ecosystem. These survey data also indicate that southern Redfish Bay 
accounted for 37% of spotted seatrout, 31% of red drum, 23% of southern flounder, and 12% of 
black drum landed throughout the Corpus Christi Bay Ecosystem.47 

Recent studies have shown that all the redfish in an estuary migrate to a single location to spawn. 
The only spawning grounds in the area actually occur in and around the Aransas Pass inlet. Thus, 
it supports the redfish population in Aransas, Redfish Bay, Corpus Christi, and the other 

                                                 
46 Tide‐Storm Surge Interactions in Highly Altered Estuaries: How Channel Deepening Increases Surge Vulnerability, 
R. Familkhalili, S.A. Talke, and D.A. Jay, Journal of Geophysical Research: Oceans, Volume 125, Issue 4, April 2020. 
47 TPWD Letter from Rebecca Hensley to Richard G. Leonhard, Project Consulting Services, Inc.re: Axis midstream 
Redfish to Harbor Island Pipelines, at p. 2., December 6, 2018. 
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surrounding Bay Systems. Impacting this area will have significant adverse effects on the entire 
redfish population in the area and its fishery.  

Negative impacts to the environment of the Bay Systems may have devastating impacts on the 
local economy and must be quantitatively analyzed by the USACE. 

XIV. Conclusion 

The Pipeline, Terminal, and Channel Deepening Projects are clearly interrelated and dependent 
upon one another.  That much is clear from the original applications and the USACE’s previous 
determinations. The USACE should not allow the Applicants to submit these applications as 
separate and independent projects.  Doing so would allow the Applicant to circumvent significant 
aspects of NEPA, contravene U.S. Supreme Court precedent, and reverse previous USACE 
determinations issued for this specific Project without any legal justification for doing so. 

Regardless of the single and complete project determination, the cumulative effects of all three 
Projects must be evaluated as part of the USACE’s evaluation in this matter.  As noted in detail 
above, the Projects will have severe environmental consequences for the Port Aransas inlet, the 
Aransas Bay, Corpus Christi Bay and Redfish Bay.  These Projects also will have direct adverse 
effects on major industries in the region such as sport fishing and tourism, with significant resulting 
economic impacts. 

There are other viable options, most notably the single-point mooring and offshore platform 
options and avoidance of Redfish Bay, that would allow Applicant to achieve its goals without 
destroying one of Texas’ most unique and beloved ecosystems. 

Thank you for your consideration of these comments. 

Sincerely, 

 
Benjamin Rhem – Jackson Walker LLP 
Craig Bennett – Jackson Walker LLP 
Rick Lowerre – Frederick, Perales, Allmon & Rockwell, PC 
David Frederick – Frederick, Perales, Allmon & Rockwell, 
PC 
 
Attorneys for Port Aransas Conservancy 















































































































































































































































































































ANALYTICAL REPORT
Eurofins TestAmerica, Corpus Christi
1733 N. Padre Island Drive
Corpus Christi, TX 78408
Tel: (361)289-2673

Laboratory Job ID: 560-82208-2
Client Project/Site: Harbor Island

For:
SQ Environmental, LLC
PO BOX 1991
Austin, Texas 78767

Attn: Sam Enis

Authorized for release by:
9/16/2019 9:57:02 AM

Jodi Allen, Project Manager I
(713)690-4444
jodi.allen@testamericainc.com

The test results in this report meet all 2003 NELAC and 2009 TNI requirements for accredited
parameters, exceptions are noted in this report. This report may not be reproduced except in full,
and with written approval from the laboratory. For questions please contact the Project Manager
at the e-mail address or telephone number listed on this page.

This report has been electronically signed and authorized by the signatory. Electronic signature is
intended to be the legally binding equivalent of a traditionally handwritten signature.

Results relate only to the items tested and the sample(s) as received by the laboratory.
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Definitions/Glossary
Job ID: 560-82208-2Client: SQ Environmental, LLC

Project/Site: Harbor Island

Qualifiers

GC Semi VOA
Qualifier Description

F1 MS and/or MSD Recovery is outside acceptance limits.

Qualifier

J Result is less than the RL but greater than or equal to the MDL and the concentration is an approximate value.

Glossary

These commonly used abbreviations may or may not be present in this report.

¤ Listed under the "D" column to designate that the result is reported on a dry weight basis

Abbreviation

%R Percent Recovery

CFL Contains Free Liquid

CNF Contains No Free Liquid

DER Duplicate Error Ratio (normalized absolute difference)

Dil Fac Dilution Factor

DL Detection Limit (DoD/DOE)

DL, RA, RE, IN Indicates a Dilution, Re-analysis, Re-extraction, or additional Initial metals/anion analysis of the sample

DLC Decision Level Concentration (Radiochemistry)

EDL Estimated Detection Limit (Dioxin)

LOD Limit of Detection (DoD/DOE)

LOQ Limit of Quantitation (DoD/DOE)

MDA Minimum Detectable Activity (Radiochemistry)

MDC Minimum Detectable Concentration (Radiochemistry)

MDL Method Detection Limit

ML Minimum Level (Dioxin)

NC Not Calculated

ND Not Detected at the reporting limit (or MDL or EDL if shown)

PQL Practical Quantitation Limit

QC Quality Control

RER Relative Error Ratio (Radiochemistry)

RL Reporting Limit or Requested Limit (Radiochemistry)

RPD Relative Percent Difference, a measure of the relative difference between two points

TEF Toxicity Equivalent Factor (Dioxin)

TEQ Toxicity Equivalent Quotient (Dioxin)

Eurofins TestAmerica, Corpus Christi
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Case Narrative
Client: SQ Environmental, LLC Job ID: 560-82208-2
Project/Site: Harbor Island

Job ID: 560-82208-2

Laboratory: Eurofins TestAmerica, Corpus Christi

Narrative

Job Narrative

560-82208-2

Comments

No additional comments. 

Receipt 

The samples were received on 9/11/2019 2:55 PM; the samples arrived in good condition, properly preserved and, where required, on ice.  
The temperature of the cooler at receipt was 3.9º C.

Receipt Exceptions

The container label for the following sample did not match the information listed on the Chain-of-Custody (COC): Trip Blank 
(560-82208-15).  The container labels list SWW-1A-B2 (6) while the COC lists SWW-1A-B2 (8).  The client was contacted, and the lab was 

instructed to use the container label identification..

One container for the following sample was received broken or leaking: SWW-1A-B1 (6) (560-82208-7). Sample 560-82208-G-7 received 
broken. (4oz soil jar)  Client was notifed on 09/11/19.

GC Semi VOA 
No analytical or quality issues were noted, other than those described in the Definitions/Glossary page.

Organic Prep 
No analytical or quality issues were noted, other than those described in the Definitions/Glossary page.

Lab Admin 
Client requesting to analyze the samples on a 2 day TAT.

No additional analytical or quality issues were noted, other than those described above or in the Definitions/Glossary page.

Eurofins TestAmerica, Corpus Christi
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Detection Summary
Job ID: 560-82208-2Client: SQ Environmental, LLC

Project/Site: Harbor Island

Client Sample ID: TT-1B-16-B2 (8) Lab Sample ID: 560-82208-5

Over C12-C28

RL

88 mg/Kg

MDL

18

Analyte Result Qualifier Unit Dil Fac D Method Prep Type

Total/NA2370 TX 1005

Over C28-C35 88 mg/Kg18 Total/NA2340 TX 1005

C6-C35 88 mg/Kg18 Total/NA2710 TX 1005

Client Sample ID: TT-2A-B4 (8) Lab Sample ID: 560-82208-6

 No Detections.

Client Sample ID: SWW-1A-B1 (6) Lab Sample ID: 560-82208-7

 No Detections.

Client Sample ID: TT-2A-B2 (8) Lab Sample ID: 560-82208-8

Over C12-C28

RL

42 mg/Kg

MDL

8.4

Analyte Result Qualifier Unit Dil Fac D Method Prep Type

Total/NA146 TX 1005

Over C28-C35 42 mg/Kg8.4 Total/NA123 J TX 1005

C6-C35 42 mg/Kg8.4 Total/NA169 TX 1005

Client Sample ID: TT-1B-16-B3 (8) Lab Sample ID: 560-82208-9

Over C12-C28

RL

94 mg/Kg

MDL

19

Analyte Result Qualifier Unit Dil Fac D Method Prep Type

Total/NA2920 TX 1005

Over C28-C35 94 mg/Kg19 Total/NA2660 TX 1005

C6-C35 94 mg/Kg19 Total/NA21600 TX 1005

Client Sample ID: TT-1B-16-B1 (8) Lab Sample ID: 560-82208-12

Over C12-C28

RL

170 mg/Kg

MDL

35

Analyte Result Qualifier Unit Dil Fac D Method Prep Type

Total/NA41200 TX 1005

Over C28-C35 170 mg/Kg35 Total/NA4220 TX 1005

C6-C35 170 mg/Kg35 Total/NA41400 TX 1005

Client Sample ID: SWW-1A-B2 (6) Lab Sample ID: 560-82208-13

 No Detections.

Client Sample ID: SWW-1A-B3 (6) Lab Sample ID: 560-82208-14

Over C12-C28

RL

44 mg/Kg

MDL

8.8

Analyte Result Qualifier Unit Dil Fac D Method Prep Type

Total/NA1150 TX 1005

Over C28-C35 44 mg/Kg8.8 Total/NA126 J TX 1005

C6-C35 44 mg/Kg8.8 Total/NA1180 TX 1005

Eurofins TestAmerica, Corpus Christi

This Detection Summary does not include radiochemical test results.
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Client Sample Results
Job ID: 560-82208-2Client: SQ Environmental, LLC

Project/Site: Harbor Island

Lab Sample ID: 560-82208-5Client Sample ID: TT-1B-16-B2 (8)
Matrix: SolidDate Collected: 09/11/19 10:20

Date Received: 09/11/19 14:55

Method: TX 1005 - Texas - Total Petroleum Hydrocarbon (GC)
RL MDL

Over C12-C28 370 88 18 mg/Kg 09/11/19 15:00 09/13/19 17:50 2

Analyte Dil FacAnalyzedPreparedUnit DResult Qualifier

88 18 mg/Kg 09/11/19 15:00 09/13/19 17:50 2Over C28-C35 340

88 18 mg/Kg 09/11/19 15:00 09/13/19 17:50 2C6-C12 ND

88 18 mg/Kg 09/11/19 15:00 09/13/19 17:50 2C6-C35 710

o-Terphenyl 77 70 - 130 09/11/19 15:00 09/13/19 17:50 2

Surrogate Dil FacAnalyzedPreparedQualifier Limits%Recovery

1-Chlorooctane (Surr) 85 09/11/19 15:00 09/13/19 17:50 270 - 130

Lab Sample ID: 560-82208-6Client Sample ID: TT-2A-B4 (8)
Matrix: SolidDate Collected: 09/11/19 08:40

Date Received: 09/11/19 14:55

Method: TX 1005 - Texas - Total Petroleum Hydrocarbon (GC)
RL MDL

Over C12-C28 ND 40 8.0 mg/Kg 09/11/19 15:00 09/13/19 17:04 1

Analyte Dil FacAnalyzedPreparedUnit DResult Qualifier

40 8.0 mg/Kg 09/11/19 15:00 09/13/19 17:04 1Over C28-C35 ND

40 8.0 mg/Kg 09/11/19 15:00 09/13/19 17:04 1C6-C12 ND

40 8.0 mg/Kg 09/11/19 15:00 09/13/19 17:04 1C6-C35 ND

o-Terphenyl 90 70 - 130 09/11/19 15:00 09/13/19 17:04 1

Surrogate Dil FacAnalyzedPreparedQualifier Limits%Recovery

1-Chlorooctane (Surr) 80 09/11/19 15:00 09/13/19 17:04 170 - 130

Lab Sample ID: 560-82208-7Client Sample ID: SWW-1A-B1 (6)
Matrix: SolidDate Collected: 09/11/19 11:55

Date Received: 09/11/19 14:55

Method: TX 1005 - Texas - Total Petroleum Hydrocarbon (GC)
RL MDL

Over C12-C28 ND 36 7.2 mg/Kg 09/11/19 15:00 09/13/19 17:13 1

Analyte Dil FacAnalyzedPreparedUnit DResult Qualifier

36 7.2 mg/Kg 09/11/19 15:00 09/13/19 17:13 1Over C28-C35 ND

36 7.2 mg/Kg 09/11/19 15:00 09/13/19 17:13 1C6-C12 ND

36 7.2 mg/Kg 09/11/19 15:00 09/13/19 17:13 1C6-C35 ND

o-Terphenyl 90 70 - 130 09/11/19 15:00 09/13/19 17:13 1

Surrogate Dil FacAnalyzedPreparedQualifier Limits%Recovery

1-Chlorooctane (Surr) 90 09/11/19 15:00 09/13/19 17:13 170 - 130

Lab Sample ID: 560-82208-8Client Sample ID: TT-2A-B2 (8)
Matrix: SolidDate Collected: 09/11/19 07:50

Date Received: 09/11/19 14:55

Method: TX 1005 - Texas - Total Petroleum Hydrocarbon (GC)
RL MDL

Over C12-C28 46 42 8.4 mg/Kg 09/11/19 15:00 09/13/19 17:31 1

Analyte Dil FacAnalyzedPreparedUnit DResult Qualifier

42 8.4 mg/Kg 09/11/19 15:00 09/13/19 17:31 1Over C28-C35 23 J

42 8.4 mg/Kg 09/11/19 15:00 09/13/19 17:31 1C6-C12 ND

42 8.4 mg/Kg 09/11/19 15:00 09/13/19 17:31 1C6-C35 69

o-Terphenyl 85 70 - 130 09/11/19 15:00 09/13/19 17:31 1

Surrogate Dil FacAnalyzedPreparedQualifier Limits%Recovery

Eurofins TestAmerica, Corpus Christi
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QC Sample Results
Job ID: 560-82208-2Client: SQ Environmental, LLC

Project/Site: Harbor Island

Method: TX 1005 - Texas - Total Petroleum Hydrocarbon (GC)

Client Sample ID: Method BlankLab Sample ID: MB 560-166833/1-A

Matrix: Solid Prep Type: Total/NA

Analysis Batch: 166814 Prep Batch: 166833

RL MDL

Over C12-C28 ND 50 10 mg/Kg 09/13/19 12:38 09/13/19 16:37 1

MB MB

Analyte Dil FacAnalyzedPreparedDUnitResult Qualifier

ND 1050 mg/Kg 09/13/19 12:38 09/13/19 16:37 1Over C28-C35

ND 1050 mg/Kg 09/13/19 12:38 09/13/19 16:37 1C6-C12

ND 1050 mg/Kg 09/13/19 12:38 09/13/19 16:37 1C6-C35

o-Terphenyl 80 70 - 130 09/13/19 16:37 1

MB MB

Surrogate

09/13/19 12:38

Dil FacPrepared AnalyzedQualifier Limits%Recovery

92 09/13/19 12:38 09/13/19 16:37 11-Chlorooctane (Surr) 70 - 130

Client Sample ID: Lab Control SampleLab Sample ID: LCS 560-166833/2-A

Matrix: Solid Prep Type: Total/NA

Analysis Batch: 166814 Prep Batch: 166833

C6-C35 250 216 mg/Kg 86 75 - 125

Analyte

LCS LCS

DUnitResult Qualifier %Rec

Spike

Added

%Rec.

Limits

o-Terphenyl 70 - 130

Surrogate

84

LCS LCS

Qualifier Limits%Recovery

911-Chlorooctane (Surr) 70 - 130

Client Sample ID: Lab Control Sample DupLab Sample ID: LCSD 560-166833/3-A

Matrix: Solid Prep Type: Total/NA

Analysis Batch: 166814 Prep Batch: 166833

C6-C35 250 218 mg/Kg 87 75 - 125 1 20

Analyte

LCSD LCSD

DUnitResult Qualifier %Rec

Spike

Added

%Rec.

Limits LimitRPD

RPD

o-Terphenyl 70 - 130

Surrogate

83

LCSD LCSD

Qualifier Limits%Recovery

891-Chlorooctane (Surr) 70 - 130

Client Sample ID: Matrix SpikeLab Sample ID: 560-82250-B-1-C MS

Matrix: Solid Prep Type: Total/NA

Analysis Batch: 166850 Prep Batch: 166833

C6-C35 1200 F1 943 1930 F1 mg/Kg 72 75 - 125

Analyte

MS MS

DUnitResult Qualifier %Rec

Spike

Added

Sample

Result

Sample

Qualifier

%Rec.

Limits

o-Terphenyl 70 - 130

Surrogate

77

MS MS

Qualifier Limits%Recovery

971-Chlorooctane (Surr) 70 - 130

Eurofins TestAmerica, Corpus Christi
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Accreditation/Certification Summary
Client: SQ Environmental, LLC Job ID: 560-82208-2

Project/Site: Harbor Island

Laboratory: Eurofins TestAmerica, Corpus Christi
Unless otherwise noted, all analytes for this laboratory were covered under each accreditation/certification below.

Authority Program Identification Number Expiration Date

Texas T104704210-19-23NELAP 03-31-20

The following analytes are included in this report, but the laboratory is not certified by the governing authority.  This list may include analytes for which 

the agency does not offer certification.  

Analysis Method Prep Method Matrix Analyte

Eurofins TestAmerica, Corpus Christi
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Method Summary
Job ID: 560-82208-2Client: SQ Environmental, LLC

Project/Site: Harbor Island

Method Method Description LaboratoryProtocol

TCEQTX 1005 Texas - Total Petroleum Hydrocarbon (GC) TAL CC

SW8465035A Closed System Purge & Trap TAL CC

TCEQTX_1005_S_Prep Extraction - Texas Total petroleum Hyrdocarbons TAL CC

Protocol References:

SW846 = "Test Methods For Evaluating Solid Waste, Physical/Chemical Methods", Third Edition, November 1986 And Its Updates.

TCEQ = Texas Commission of Environmental Quality

Laboratory References:

TAL CC = Eurofins TestAmerica, Corpus Christi, 1733 N. Padre Island Drive, Corpus Christi, TX 78408, TEL (361)289-2673

Eurofins TestAmerica, Corpus Christi
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Sample Summary
Job ID: 560-82208-2Client: SQ Environmental, LLC

Project/Site: Harbor Island

Lab Sample ID Client Sample ID ReceivedCollectedMatrix Asset ID

560-82208-5 TT-1B-16-B2 (8) Solid 09/11/19 10:20 09/11/19 14:55

560-82208-6 TT-2A-B4 (8) Solid 09/11/19 08:40 09/11/19 14:55

560-82208-7 SWW-1A-B1 (6) Solid 09/11/19 11:55 09/11/19 14:55

560-82208-8 TT-2A-B2 (8) Solid 09/11/19 07:50 09/11/19 14:55

560-82208-9 TT-1B-16-B3 (8) Solid 09/11/19 11:10 09/11/19 14:55

560-82208-12 TT-1B-16-B1 (8) Solid 09/11/19 11:00 09/11/19 14:55

560-82208-13 SWW-1A-B2 (6) Solid 09/11/19 12:10 09/11/19 14:55

560-82208-14 SWW-1A-B3 (6) Solid 09/11/19 12:30 09/11/19 14:55

Eurofins TestAmerica, Corpus Christi
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1

Allen, Jodi

From: Sam Enis <s.enis@sqenv.com>

Sent: Friday, September 13, 2019 8:26 AM

To: Allen, Jodi

Cc: Kaitlin Johnson; Castulo Morales

Subject: Harbor Island

-External Email- 

Jodi, 

  

Please analyze the following Harbor Island samples currently on hold for TPH 1005 on a rush 48-hour TAT: 

  

• TT-2A-B4 (8)   

• TT-2A-B2 (8)   

  

• TT-1B-16-B3 (8)  

• TT-1B-16-B2 (8)  

• TT-1B-16-B1 (8)  

  

• SWW-1A-B3 (8)  

• SWW-1A-B1 (8)  

• SWW-1A-B2 (8) 

  

  

 

Sam Enis, P.G. 

SQ Environmental, LLC 
S.Enis@SQEnv.com 
www.SQEnv.com 
512-574-1199 
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Login Sample Receipt Checklist

Client: SQ Environmental, LLC Job Number: 560-82208-2

Login Number: 82208

Question Answer Comment

Creator: Medellin, Alyssa L

List Source: Eurofins TestAmerica, Corpus Christi

List Number: 1

N/ARadioactivity wasn't checked or is </= background as measured by a survey 

meter.

TrueThe cooler's custody seal, if present, is intact.

TrueSample custody seals, if present, are intact.

TrueThe cooler or samples do not appear to have been compromised or 

tampered with.

TrueSamples were received on ice.

TrueCooler Temperature is acceptable.

TrueCooler Temperature is recorded.

TrueCOC is present.

TrueCOC is filled out in ink and legible.

TrueCOC is filled out with all pertinent information.

TrueIs the Field Sampler's name present on COC?

FalseThere are no discrepancies between the containers received and the COC. 3 Trip Blank samples on COC only received 2.

TrueSamples are received within Holding Time (excluding tests with immediate 

HTs)

TrueSample containers have legible labels.

FalseContainers are not broken or leaking. Sample 560-82208-G-7 received broken ( 4oz 

soil jar)

TrueSample collection date/times are provided.

TrueAppropriate sample containers are used.

TrueSample bottles are completely filled.

TrueSample Preservation Verified.

TrueThere is sufficient vol. for all requested analyses, incl. any requested 

MS/MSDs

TrueContainers requiring zero headspace have no headspace or bubble is 

<6mm (1/4").

TrueMultiphasic samples are not present.

TrueSamples do not require splitting or compositing.

N/AResidual Chlorine Checked. Check done at department level as required.

Eurofins TestAmerica, Corpus Christi
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