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IN THE CIRCUIT COURT OF THE SIXTH 
JUDICIAL CIRCUIT IN AND FOR PINELLAS 
COUNTY, FLORIDA. 
 
HOMES NOT HOTELS, INC., A FLORIDA  
          NOT FOR PROFIT CORPORATION,   
        CASE NO: 
  Plaintiff,   
 
v.   
 
CITY OF INDIAN ROCKS BEACH, FLORIDA,  
    a Florida Governmental Entity. 
 
 Defendant. 
        / 

 
COMPLAINT  

 
 COMES NOW, the Plaintiff, Homes Not Hotel, Inc., a Florida Not-For-Profit Corporation 

(“Plaintiff”), files this complaint against the City of Indian Rocks Beach, a Florida governmental 

entity (“Defendant”), files this action (the “Lawsuit” or “Complaint”) seeking to invalidate the 

actions conducted by Defendant at an illegal meeting, and as grounds alleges: 

 

I. INTRODUCTION – BACKGROUND FLORIDA’S SUNSHINE LAWS 

1. This lawsuit seeks relief against the Defendant for violations of Article 1, section 24(b) of 

the Florida Constitution, and Florida's Open Meeting Laws found in Chapter 286, Florida Statutes 

(“Florida’s Sunshine Laws”). 

 

II. JURISDICTION 

2. This Court has subject matter jurisdiction over the claims presented in this complaint by 

Plaintiff, pursuant to the laws of the State of Florida, including issuing injunctions to enforce the 

purposes of Section 286.011, Florida Statutes. See Section 286.011(2), Florida Statutes.  

3. This Court has personal jurisdiction over the parties in this case as the Defendant is a 

municipality incorporated and located within Pinellas County, Florida, with a primary business 

location listed on its website is: 1507 Bay Palm Blvd., Indian Rocks Beach, Florida 33785. 
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4. Venue is proper in Pinellas County pursuant to 47.011, Florida Statutes, because all facts 

giving rise to this action accrued in Pinellas County, Florida, wherein the Defendant is located. 

5. The acts and omissions giving rise to this lawsuit occurred in Pinellas County, and the 

Court has the authority to exercise personal jurisdiction over the Defendant in accordance with the 

principles of due process under the laws of the State of Florida. 

III. PARTIES

6. Plaintiff is Homes Not Hotels, Inc., a Florida Not For Profit Corporation, with its principal 

place of business in Pinellas County, Florida. 

7. Plaintiff has members who are residents of the City of Indian Rocks Beach. It was created 

to address the illegal actions and statutory violations committed by the Defendant as stated in this 

Complaint.  

8. Plaintiff has standing to bring this lawsuit. Any member of the public can contest alleged 

statutory violations of Florida’s Sunshine Laws committed by Defendant and its authorized agents 

(as further set forth below).  

9. Defendant is the City of Indian Rocks Beach, Florida, a municipal corporation organized 

under the laws of the State of Florida, with its principal place of business in Pinellas County, 

Florida. 

IV. STATEMENT OF FACTS

THE NOVEMBER 5th 2024 BERT HARRIS NOTICE 

10. On November 5, 2024, AP 6 LLC (“AP 6”) sent a written notice to the Defendant alleging 

a claim under Chapter 70, Florida Statutes, known as the Bert J. Harris, Jr., Private Rights 

Protection Act, pursuant to Florida Statute Section 70.001 (the "Bert Harris Claim"). A true and 

correct copy of the Bert Harris Claim is attached as Exhibit “A” and incorporated here. 

11. At all times relevant to the allegations in this lawsuit, there was no lawsuit pending against 

Defendant related to AP 6’s Bert Harris Claim. 

12. On December 5, 2024, the Defendant published an Agenda and provided notice of a closed 

executive meeting to take place on December 11, 2024. The purpose of the closed executive 

meeting was specifically to discuss seven (7) pending Federal lawsuits to which Defendant is a 

party (the “Federal Lawsuits”). None of these Federal Lawsuits contain the Bert Harris Claim. A 

true and correct copy of the Defendant’s published Agenda is attached as Exhibit “B” and 

incorporated here. 
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13. AP 6 is one of the Plaintiff’s listed in the Federal Lawsuits.

14. The Amended Complaint filed by AP 6 in the Federal Lawsuits does not contain the Bert

Harris Claim. A true and correct copy of Amended Complaint is attached as Exhibit “C” and 

incorporated here. 

15. The December 11th closed executive meeting is what is referred to as a “shade meeting”

and it was allegedly being conducted pursuant to Section 286.011(8), Florida Statutes (the “Illegal 

Shade Meeting”). 

16. Section 286.011(8), Florida Statutes is a limited exemption to the mandate that the

Defendant conduct all official business and take official actions at public noticed meetings. 

17. Defendant misused the Illegal Shade Meeting intended to discuss only the Federal

Lawsuits, and allowed its elected officials and the Defendant’s City Attorney to illegally engage 

in discussions and take illegal actions regarding AP 6’s Bert Harris Claim (the “Illegal Shade 

Discussions”). 

18. Plaintiff believes that the Defendant’s Illegal Shade Meeting included the Illegal Shade

Discussions about the Bert Harris Claim. 

19. The Illegal Shade Meeting also resulted in the Defendant’s elected officials giving the

Defendant’s City Attorney instructions to settle the Bert Harris Claim at the upcoming Defendant’s 

January 14, 2025 City meeting. 

20. At the Defendant’s January 14, 2025 public meeting, the Defendant’s City Attorney, Randy

Mora, presented a Bert Harris Claim settlement letter that had already been drafted based on what 

he called prior “executive session guidance” (at the Illegal Shade Meeting).  from the Defendant’s 

Commission regarding the Bert Harris claim.  A true and correct copy of this Bert Harris Claim 

Settlement Letter is attached as Exhibit “D” and incoporated here.  

21. Plaintiff had a relevant portion of the Defendant Attorney’s statement at the January 14th

Meeting transcribed, wherein he stated: 

“So, as it relates to the Bert Harris claim, there is a letter that has been drafted 
based on guidance this Commission already provided in executive session in terms 
of how they would like things presented, nothing being resolved yet, and to read 
specifically from the letter . . .” 

A true and correct copy of the transcript of Defendant’s Attorney’s comments is attached as Exhibit 

“E” and incorporated here. 
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22. Plaintiff alleges the statements made by Defendant’s City Attorney Randy Mora is an 

admission that Defendant had engaged discussions about the Bert Harris Claim at the Illegal Shade 

Meeting.  

23. As a result of these improper discussions, the Defendant took certain actions related to the 

Bert Harris Claim. 

24. The improper discussions at the Illegal Shade Meeting related to the Bert Harris Claim 

were not authorized by Section 286.011(8), Florida Statutes, as the claim was not “Pending” and 

the Defendant was not a “Party” to the Bert Harris Claim.  

25. As clearly noted in the Attorney General Opinion 2009-25, a governmental entity cannot 

conduct a shade meeting pursuant to Section 286.011(8), unless the litigation is active and they 

are a named party.  AGO 09-25, is directly on point and states a governmental entity cannot 

conduct a Shade Meeting to discuss “pre-suit” settlements of a forthcoming Bert Harris claim they 

received notice of, even though the lawsuit was imminent. A true and correct copy of AGO 09-25 

is attached as Exhibit “F” and incorporated here. 

26. Likewise, AGO 2004- 35, states that Section 286.011(8), can only be used on “pending” 

litigation. This AGO states that the Section 286.011(8), Florida Statutes exemption:  

 
“does not apply when no lawsuit has been filed even though the parties involved believe 
litigation is inevitable.”  
 

27. In other words, Shade Meetings are improper on any pre-suit matters, until the lawsuit has 

been filed (it is pending) and the lawsuit names the governmental entity as a party. A true and 

correct copy of AGO 04-35 is attached as Exhibit “G” and incorporated here. 

28. Even an accidental violation of the Sunshine Law nullifies any actions authorized by the 

Defendant during the Illegal Shade Meeting, including any strategies discussed and settlement 

guidance provided by its elected officials.  

29. Thus, any actions and “guidance” given by the Defendant about the Bert Harris Claim are 

void ab initio.  

30. Likewise, any subsequent actions taken by the Defendant in furtherance of the improper 

discussions at the Illegal Shade Meeting are void ab initio. 

31. This includes the Defendant’s vote on the proposed Bert Harris Settlement letter at the 

January 14, 2025 City Meeting. 
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32. Therefore the City’s vote on the proposed Bert Harris Settlement Letter is void ab initio.  

33. Defendant has not taken any action to cure the Illegal Shade Meeting and the Illegal City 

Actions that resulted from the illegal meeting.   

 

V. CAUSE OF ACTION 
 

VIOLATION OF CHAPTER 286, FLORIDA'S OPEN MEETING LAWS 
 

34. Plaintiff incorporates all other paragraphs in this Complaint by reference as though fully 

written here. 

35. This is an action against the Defendant for violations of Chapter 286.011, Florida Statutes. 

36. Chapter 286 allows for the recovery of attorney’s fees and costs for actions against 

Defendant for violations of its public meeting requirements.   

37. Plaintiff represents that at present there is a bona fide, actual, present and practical need 

for this Court to find and declare that the Defendant violated Florida’s Sunshine Laws by illegally 

discussing the Bert Harris Claim at the December 11, 2024, Illegal Shade Meeting.   

38. Chapter 286.011, Florida Statutes, commonly known as the "Florida’s Sunshine Law," 

requires that all meetings of any board or commission of any state agency or authority or of any 

agency or authority of any county, municipal corporation, or political subdivision, at which official 

acts are to be taken or at which public business of such body is to be transacted or discussed, shall 

be open and noticed to the public. 

39. Florida’s Sunshine Laws mandate that reasonable notice of such meetings be given and 

that minutes of the meetings be taken and promptly recorded. 

40. The Illegal Shade Meeting was not open to the public, nor was notice provided to the public 

regarding this session as it relates to the Bert Harris Claim. 

41. The Defendant’s elected officials and City Attorney participated in the Illegal Shade 

Discussions about the “pre-suit” Bert Harris claim at the Illegal Shade Meeting.  

42. During this executive session, strategies and the content of the Bert Harris Claim were 

discussed by the Defendant. 

43. As a result of the Illegal Shade Meeting, the Defendant took the Illegal Shade Actions, 

including attempting to settle the Bert Harris Claim and authorizing the issuance of the Bert Harris 

Settlement Letter. 
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44. The nature of the discussions in the Illegal Shade Meeting about the Bert Harris Claim and 

related topics resulted in Illegal Official Actions taken by the Defendant, including those at the 

January 14th Meeting. 

WHEREFORE, Plaintiff requests that the Court provide the following relief: 

a. An Order finding and declaring that: 

i. The Defendant illegally discussed the Bert Harris Claim at the Illegal Shade Meeting; 

ii. The Defendant’s actions violated Chapter 286.011, Florida Statutes, and 

iii. All of the Illegal Shade Actions taken as a result of such meeting be declared null and 

void ab initio, including but not limited to, any settlement with AP 6 on the Bert Harris 

Claim and the vote authorizing the issuance of the Bert Harris Settlement Letter at the 

January 14th Meeting.

b. Grant Plaintiff’s demand for attorney’s fees and costs pursuant to Section 286.011, Florida 

Statutes, against the Defendant; and 

c. Award Plaintiff such other and further relief as the Court deems just and proper.

FILED THIS 7th DAY OF FEBRUARY 2025.

/S/ Anthony L. Conticello
ANTHONY L. CONTICELLO

Florida Bar No. 132550
2910 Kerry Forest Parkway
Suite D4-358
Tallahassee, FL 32309
850-888-2529 – Office
tony@conticellolawfirm.com – Email
COUNSEL FOR PLAINTIFF

mailto:tony@conticellolawfirm.com
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2009 Fla. AG LEXIS 38

Office of the Attorney General of the State of Florida

Op. Att'y Gen. Fla. 2009-25

FL Attorney General Opinions

Reporter
2009 Fla. AG LEXIS 38 *; Op. Att'y Gen. Fla. 2009-25

AGO 2009-25

June 10, 2009

Core Terms

government entity, section, session, has, settlement, entity, settlement negotiations, pending 
litigation, ripeness, notice, exempt, notice period, attorney-client, pre-suit

Headnotes

 [*1] 

Sunshine, pre-suit  notice period  not pending litigation 

Syllabus

GOVERNMENT IN THE SUNSHINE - BERT J. HARRIS ACT - ATTORNEY CLIENT - 
MUNICIPALITIES - SETTLEMENT  NEGOTIATIONS  - pre-suit  notice period  is not pending 
litigation  allowing closed attorney-client  meeting. ss. 70.001 and 286.011(8), Fla. Stat.

Request By: Mr. Ernest H. Kohlmyer

Counsel to Town of Yankeetown

2707 East Jefferson Street

Orlando, Florida 32803

Question

https://plus.lexis.com/api/document?collection=administrative-materials&id=urn:contentItem:4WTB-VK90-003Y-Y3WD-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:634J-32V3-GXJ9-32J3-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6BMX-6V43-S220-B1JH-00000-00&context=1530671
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As counsel to the Town of Yankeetown, you ask the following question:

May a town council  which has received a pre-suit  notice  letter under the Bert J. Harris Act 
conduct a closed meeting  pursuant to section 286.011(8), Florida Statutes, to discuss 
settlement  negotiations? 

Opinion By: Bill McCollum, Attorney General

Opinion

In sum:

A town council  which has received a pre-suit  notice  letter under the Bert J. Harris Act is not a 
party to pending litigation  and, therefore, may not conduct a closed meeting  pursuant to section 
286.011(8), Florida Statutes, to discuss settlement  negotiations. 

The "Bert J. Harris, Jr., Private Property Rights Protection  [*2]  Act" recognizes that some laws, 
regulations,  and ordinances of the state and political entities  in the state "may inordinately 
burden, restrict, or limit private property rights without amounting to a taking[.]" The act, 
therefore, creates a separate and distinct cause of action from a takings suit to remedy such 
situations. 1 It sets forth the procedures for seeking relief and in part provides:

"Not less than 180 days prior to filing an action under this section against a governmental entity,  
a property owner  who seeks compensation under this section must present the claim in writing 
to the head of the governmental entity,  except that if the property is classified as agricultural 
pursuant to s. 193.461, the notice period  is 90 days." 2 [*3]   
The governmental entity  is required to provide written notice  of the claim to all parties to any 
administrative action that gave rise to the claim and to all owners of real property  contiguous to 
the affected parcel. Within 15 days after the claim has been presented, the governmental entity  
must report the claim in writing to the Department of Legal Affairs and provide the department 
with the name, address and telephone number of the employee who may be contacted for 
additional information. 3During the applicable 90-day or 180-day notice  period, unless extended 
by mutual agreement, the governmental entity  is required to make a written settlement offer  to 
effectuate:

"1. An adjustment of land development or permit standards or other provisions controlling the 
development or use of land.

1 Section 70.001(1), Fla. Stat.

2 Section 70.001(4)(a), Fla. Stat. If complete resolution of the matter requires active participation by more than one governmental 
entity,  the property owner  must present the claim to each of the governmental entities  involved.

3 Section 70.001(4)(b), Fla. Stat.

2009 Fla. AG LEXIS 38, *1
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2. Increases or modifications in the density, intensity, or use of areas of development.
3. The transfer of developmental rights.
4. Land swaps or exchanges.

 [*4]  5. Mitigation, including payments in lieu of onsite mitigation.
6. Location on the least sensitive portion of the property.
7. Conditioning the amount of development or use permitted.
8. A requirement that issues be addressed on a more comprehensive basis than a single
proposed use or development.
9. Issuance of the development order, a variance,  special exception,  or other extraordinary
relief.
10. Purchase of the real property,  or an interest therein, by an appropriate governmental entity.
11. No changes to the action of the governmental entity.

If the property owner  accepts the settlement offer,  the governmental entity  may implement the 
settlement offer  by appropriate development agreement; by issuing a variance,  special 
exception,  or other extraordinary relief; or by other appropriate method, subject to paragraph 
(d)." 4 [*5]   

Thus, the act sets forth a laundry list of steps that the governmental entity  may take to settle the 
claim for which it has been notified. If a settlement  agreement has the effect of a modification, 
variance,  or special exception  to a rule, regulation,  or ordinance as it would otherwise apply to 
the subject property,  the statute requires that the relief granted must protect the public interests 
served by the regulations  and be appropriate to avoid an inordinate regulatory burden on the 
property. 5 If the settlement  contravenes the application of a statute that would otherwise be 
applied to the subject property,  the agreement must be reviewed and approved by the circuit 
court to assure that the relief granted protects the public interest served  by the statute and that 
it is the appropriate relief to avoid an inordinate burden upon the subject property.  6In addition, 
during the notice period,  unless a settlement offer  has been accepted,  [*6]  each governmental 
entity  notified pursuant to the act must issue a written "ripeness  decision" identifying the uses 
to which the property may properly be put. Should the governmental entity  fail to issue a written 
ripeness  decision during the applicable notice period,  the prior actions of the governmental 
entity  are deemed to be ripe  and such failure is deemed a ripeness  decision which has been 
rejected by the property owner.  The act states that "[t]he ripeness  decision, as a matter of law, 
constitutes the last prerequisite to judicial review, and the matter shall be deemed ripe  or final 
for the purposes of the judicial proceeding created by this section, notwithstanding the 
availability of other administrative remedies." 7 (e.s.)It would appear that the statute 

4 Section 70.001(4)(c), Fla. Stat. Section 70.001(4)(d), Fla. Stat., sets forth a requirement that action taken by the governmental 
entity  in settling a claim "shall protect the public interest served  by the regulations  at issue and be the appropriate relief 
necessary to prevent the governmental regulatory effort from inordinately burdening the real property. "

5 Section 70.001(4)(d)1., Fla. Stat.

6 Section 70.001(4)(d)2., Fla. Stat.

2009 Fla. AG LEXIS 38, *3
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distinguishes the activities occurring after pre-suit  notice  has been received and during the 
notice period  from the judicial proceedings that may occur after the issue has become [*7]  ripe  
for judicial review.

Section 286.011(8), Florida Statutes, makes litigation strategy or settlement  meetings 
confidential when they are held between a board and its attorney and the board is a party before 
a court or administrative agency.  The statute allows access to the record of such meeting when 
the litigation is concluded. Specifically, the statute states that:

"Notwithstanding the provisions of subsection (1), any board or commission of any state agency 
or authority or any agency or authority of any county, municipal corporation, or political 
subdivision, and the chief administrative or executive officer of the governmental entity,  may 
meet in private with the entity's  attorney to discuss pending litigation  to which the entity  is 
presently  a party before a court or administrative agency,  provided that the following conditions 
are met:
(a) The entity's  attorney shall advise the entity  at a public meeting that he desires advice
concerning the litigation.
(b) The subject matter of the meeting shall be confined to settlement  negotiations  or strategy
sessions  related to litigation expenditures.

(c) The entire session  shall be recorded [*8]  by a certified court reporter.  The reporter  shall
record the times of commencement and termination of the session,  all discussion and
proceedings, the names of all persons present at any time, and the names of all persons
speaking. No portion of the session  shall be off the record. The court reporter's  notes shall be
fully transcribed and filed with the entity's  clerk within a reasonable time after the meeting.
(d) The entity  shall give reasonable public notice  of the time and date of the attorney-client
session  and the names of persons who will be attending  the session.  The session  shall
commence at an open meeting at which the persons chairing the meeting shall announce the
commencement and estimated length of the attorney-client  session  and the names of persons
attending.  At the conclusion of the attorney-client  session,  the meeting shall be reopened, and
the person chairing the meeting shall announce the termination of the session.
(e) The transcript shall be made part of the public record upon conclusion of the litigation."

As this office recognized in Attorney General Opinion 95-06:

"Section 286.011(8), Florida Statutes, does not create [*9]  a blanket exception to the open 
meeting requirement of the Sunshine Law for all meetings between a public board or 
commission and its attorney. The exemption  is narrower than the attorney-client 
communications exception recognized for private litigants. Only discussions on pending litigation  
to which the public entity  . . . is presently  a party are subject to its terms. Such discussions are 
limited to settlement  negotiations  or strategy sessions  related to litigation expenditures." 8It is 

7 Section 70.001(5)(a), Fla. Stat.

2009 Fla. AG LEXIS 38, *6
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well settled that the Sunshine Law was enacted for the benefit [*10]  of the public and should be 
construed liberally to give effect to its public purpose, while exceptions to its terms should be 
defined narrowly. 9 Section 286.011(8), Florida Statutes, refers to pending litigation  to which the 
entity  is presently  a party before a court or administrative agency.  The term "presently"  is 
defined as "[i]mmediately; now; at once" while "pending" is defined as:"Begun, but not yet 
completed; during; before the conclusion of; prior to the completion of; unsettled; undetermined; 
in process of settlement  or adjustment. Thus, an action or suit is "pending" from its inception 
until the rendition of final judgment." 10 [*11]   

Courts have concluded that the Legislature intended that the exemption  in section 286.011(8), 
Florida Statutes, be strictly construed, as in School Board of Duval County v. Florida Publishing 
Company 11 where the district court found that the purpose of the exemption  was to permit "any 
governmental agency, its chief executive and attorney to meet in private if the agency is a party 
to litigation and the attorney desires advice concerning settlement  negotiations  or strategy." 
(e.s.) As noted in Attorney General Opinion 98-21, had the Legislature's intent been to extend 
the exemption  to include impending or imminent  litigation as well as pending litigation,  it could 
have easily so provided as it has in section 119.071(1)(d)1., Florida Statutes. That section 
provides a limited work-product exemption  for records "prepared exclusively for civil or criminal 
litigation or for adversarial administrative proceedings," and for records "prepared in anticipation 
of imminent  civil or criminal litigation or imminent  adversarial administrative 
proceedings[.]" [*12]   

The situation you pose is similar to the one considered in Attorney General Opinion 2006-03 
where this office was asked whether a closed attorney-client  session  could be held to discuss 
settlement  negotiations  on an issue that was the subject of ongoing mediation  pursuant to a 
partnership agreement  between a water management district and others. After discussing the 
intent of section 286.011(8), Florida Statutes, and analyzing its terms, this office concluded that 
the statute did not apply to the mediation  prescribed in the partnership agreement  since no 
litigation had been filed in either the courts or before an administrative body.

More recently, in Attorney General Opinion 2009-14, this office concluded that a city could not 
hold a closed meeting  pursuant to section 286.011(8), Florida Statutes, to discuss the terms of 
mediation  undertaken pursuant to the conflict resolution procedures set forth in Chapter 164, 

8 And see School Board of Duval County v. Florida Publishing Company, 670 So. 2d 99 (Fla. 1st DCA 1996), agreeing with and 
quoting Op. Att'y Gen. Fla. 95-06 (1995). See also Op. Att'y Gen. Fla. 04-35 (2004) (s. 286.011[8]'s application limited to 
pending litigation;  it does not apply when no lawsuit has been filed even though the parties involved believe litigation is 
inevitable).

9 See City of Dunnellon v. Aran, 662 So. 2d 1026 (Fla. 5th DCA 1995) and Board of Public Instruction of Broward County v. 
Doran, 224 So. 2d 693, 699 (Fla. 1969).

10 Black's Law Dictionary, pp. 1066 and 1021 (5th ed. 1979), respectively. And see Black's Law Dictionary Present ("Now 
existing . . . Being considered"), p. 1221; and Pending (awaiting decision; under consideration; throughout the continuance of; 
during), p. 1169 (8th ed. 2004).

11 670 So. 2d 99 (Fla. 1st DCA 1996). And see City of Dunnellon v. Aran, supra.; Zorc v. City of Vero Beach, 722 So. 2d 891 
(Fla. 4th DCA 1998).

2009 Fla. AG LEXIS 38, *9
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Florida Statutes. The exemption  contained in section 286.011(8), Florida Statutes, does not 
extend to discussions between the city attorney and the  [*13]  city commission regarding 
settlement  under the Florida Governmental Conflict Resolution Act. 12At the time pre-suit  notice  
is given under the Bert J. Harris Act, no action has been filed in a court or before an 
administrative body. While there is the anticipation of a civil proceeding, I cannot conclude that 
one would be pending such that the provisions of section 286.011(8), Florida Statutes, would be 
available.

Accordingly, it is my opinion that a town council  which has received a pre-suit  [*14]  notice  
letter under the Bert J. Harris Act is not a party to pending litigation  and, therefore, may not 
conduct a closed meeting  pursuant to section 286.011(8), Florida Statutes, to discuss 
settlement  negotiations. 
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12 See also Inf. Op. to McQuagge, dated February 13, 2002 (absent expression of legislative intent that officials attending  
mediation  sessions  pursuant to section 164.1055, Florida Statutes, are authorized to privately discuss among themselves the 
matters being considered at such a meeting, such meetings must be conducted openly and in accordance with the provisions of 
section 286.011, Florida Statutes).

2009 Fla. AG LEXIS 38, *12

https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6BMX-6V43-S220-B1JH-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6BMX-6V43-S220-B1JH-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6BMX-6V43-S220-B1JH-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5C24-M7P1-6SKW-D0X0-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6BMX-6V43-S220-B1JH-00000-00&context=1530671


IN THE CIRCUIT COURT OF THE SIXTH 
JUDICIAL CIRCUIT IN AND FOR PINELLAS 
COUNTY, FLORIDA. 

HOMES NOT HOTELS, INC., A FLORIDA 
NOT FOR PROFIT CORPORATION,   

CASE NO: 
Plaintiff,  

v.   

CITY OF INDIAN ROCKS BEACH, FLORIDA, 

Defendant. 
/ 
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Core Terms

risk management, entity's, section, settlement, advice, public meeting, exempt, city, session, tort 
claim, ordinance, attorney-client, attend, has, pending litigation, government entity, file a claim, 
sunshine, notice

Syllabus

 [*1] 

Sunshine Law,  risk management committee 

GOVERNMENT IN THE SUNSHINE LAW --MEETINGS--MUNICIPALITIES --RISK 
MANAGEMENT--ATTORNEYS--meetings of risk management committee;  announcement of 
closed attorney-client  session  at public meeting.  ss. 768.28(16) and 286.011(8), Fla. Stat.

Request By: Mr. Donovan A. Roper

Counsel, City of Palm Bay

116 North Park Avenue

Apopka, Florida 32703

Question

On behalf of the City of Palm Bay, you ask substantially the following questions:
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1. Are meetings of the city's risk management committee,  established by city ordinance  to 
review certain proposed claim settlements  under the city's risk management program, subject to 
the Government in the Sunshine Law? 

2. Is section 286.011(8), Florida Statutes, requiring an entity's  attorney to advise  the entity  at a 
public meeting  that he or she desires advice  concerning litigation, satisfied by a previously 
published and posted  notice  of a meeting of the board that includes a statement that the 
attorney seeks the board's advice? 

Opinion By: Charlie Crist, Attorney General

Opinion

Question One

According to your letter, the City of Palm Bay by ordinance  has created a risk management 
program for the administration of general liability claims, settlement  [*2]  of claims, a claims 
prevention program and a risk management fund. 1 The ordinance  creates a risk management 
committee  composed of the city manager, the city attorney, and one city council  member. 2 
The committee is responsible for reviewing all proposed claims settlement  demands made 
either against the city or by the city except for those claims that can be settled for $ 10,000 or 
less and authorizing settlements  not to exceed $ 50,000. 3

 [*3]   

Section 286.011(1), Florida Statutes, Florida's Government in the Sunshine Law,  provides in 
pertinent part that "all meetings of any board or commission … of any agency or authority of any 
… municipal corporation … at which official acts are to be taken are declared to be public 
meetings open to the public at all times ...." As the Florida Supreme Court stated in City of Miami 
Beach v. Berns, 4 "the Legislature intended to extend application of the 'open meeting'  concept 

1 See City of Palm Bay Ordinance  2003-52 (Ordinance) .
2 Section 3, Ordinance. 

3 Id. And see s. 5. D. E. and F, Ordinance,  providing:

"D. Proposed settlements  in excess of Ten Thousand Dollars ($ 10,000) but not more than Fifty Thousand Dollars ($ 50,000) for 
each individual claim shall be reviewed by the Risk Management Committee.  Payment shall be made upon consensus of that 
Committee, provided that such settlement  or compromise shall be for all damages claimed for personal injury, property damage, 
or both.

E. Proposed settlements  in excess of Fifty Thousand Dollars ($ 50,000) shall be submitted by the Risk Management Committee  
to the City Council  for its approval.

F. In the event that a settlement  has been tendered upon consensus by the Risk Management Committee  in the amount of Fifty 
Thousand Dollars ($ 50,000) or less, and such settlement  is not acceptable to the claimant, then the Risk Management 
Committee  shall submit this matter, along with its recommendation to the City Council,  for its ultimate decision."
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so as to bind every 'board or commission' of the state, or of any county or political subdivision  
over which it has dominion or control." As a committee established by city ordinance  to review 
and approve or recommend settlements,  the risk management committee  clearly is a board or 
commission subject to section 286.011, Florida Statutes.While you refer to section 286.011(8), 
Florida Statutes, which creates a limited attorney-client  exception to discuss pending litigation,  
the [*4]  provisions of section 768.28(16), Florida Statutes, would appear to be more applicable 
to your inquiry. Section 768.28(16) authorizes the state and its agencies and subdivisions to be 
self-insured, to enter into risk management programs, or to purchase liability insurance for 
whatever coverage they may choose, or to have any combination thereof, in anticipation of any 
claim, judgment, and claims bill that they may be liable to pay pursuant to section 768.28. 5 The 
statute includes several provisions dealing with the confidential treatment of meetings and 
records relating to risk management programs.Section 768.28(16)(c) and (d), Florida Statutes, 
states:

"(c) Portions of meetings and proceedings conducted pursuant to any risk management program 
administered by the state, its agencies, or its subdivisions, which relate solely to the evaluation 
of claims filed  with the risk management program or which relate solely to offers of compromise 
of claims filed  with the risk management [*5]  program are exempt  from the provisions of s. 
286.011 and s. 24(b), Art. I of the State Constitution. Until termination  of all litigation and 
settlement  of all claims arising out of the same incident, persons privy to discussions pertinent 
to the evaluation of a filed claim shall not be subject to subpoena in any administrative or civil 
proceeding with regard to the content of those discussions.

(d) Minutes of the meetings and proceedings of any risk management program administered by 
the state, its agencies, or its subdivisions, which relate solely to the evaluation of claims filed  
with the risk management program or which relate solely to offers of compromise of claims filed  
with the risk management program are exempt  from the provisions of s. 119.07(1) and s. 24(a), 
Art. I of the State Constitution until termination  of all litigation and settlement  of all claims 
arising out of the same incident."

Section 768.28(2), Florida Statutes, defines "state agencies or subdivisions" to include "counties 
and municipalities [.]"

Application of the exemption  afforded by section 768.28(16), Florida Statutes, however, is 
limited to tort claims for which the agency may be liable under section [*6]  768.28, Florida 
Statutes. 6 Moreover, pursuant to section 768.28(16), a risk management meeting conducted by 
a city's risk management committee  is exempt  from the provisions of the Government in the 
Sunshine Law  when such meeting relates solely to the evaluation of a tort claim  filed with the 

4 245 So. 2d 38, 40 (Fla. 1971).

5 Section 768.28(16)(a), Fla. Stat.

6 See Op. Att'y Gen. Fla. 00-07 (2000), concluding that the records of outside attorney fee bills for the defense of the county for 
alleged civil rights violations are public records subject to disclosure, even though those records may be maintained by the 
County Risk Management Office pursuant to the county's risk management program.
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risk management program, or relates solely to an offer of compromise  of a tort claim  filed with 
the risk management program. Unlike statutes such as section 286.011(8), Florida Statutes, 
however, section 768.28(16), Florida Statutes, does not specify the personnel who may attend  
meetings. 7 [*7]   

Regarding the applicability of the exemption  afforded by section 286.011(8), Florida Statutes, 
that subsection provides:

"(8) Notwithstanding the provisions of subsection (1), any board or commission of any state 
agency or authority or any agency or authority of any county, municipal corporation, or political 
subdivision,  and the chief administrative or executive officer of the governmental entity,  may 
meet in private with the entity's  attorney to discuss pending litigation  to which the entity  is 
presently a party before a court or administrative agency,  provided that the following conditions 
are met:
(a) The entity's  attorney shall advise  the entity  at a public meeting  that he or she desires 
advice  concerning the litigation.
(b) The subject matter of the meeting shall be confined to settlement  negotiations  or strategy 
sessions  related to litigation expenditures. 

(c) The entire session  shall be recorded by a certified court reporter.  The reporter  shall record 
the times of commencement and termination  of the session,  all discussion and proceedings, 
the names of all persons present at any time, and the names of all persons speaking. No portion 
of the session  shall be off the record.  [*8]  The court reporter's  notes shall be fully transcribed 
and filed with the entity's  clerk within a reasonable time after the meeting.
(d) The entity  shall give reasonable public notice  of the time and date of the attorney-client  
session  and the names of persons who will be attending the session.  The session  shall 
commence at an open meeting  at which the persons chairing the meeting shall announce the 
commencement and estimated length of the attorney-client  session  and the names of the 
persons attending. At the conclusion of the attorney-client  session,  the meeting shall be 
reopened, and the person chairing the meeting shall announce the termination  of the session. 
(e) The transcript shall be made part of the public record upon conclusion of the litigation."

The exemption  provided by section 286.011(8), Florida Statutes, is not limited to tort claims. 
The exemption,  however, does not create a blanket  exception to the open meeting  
requirement of the Sunshine Law  for all meetings between a public board or commission and its 
attorney. The exemption  merely provides a governmental entity's  attorney an opportunity to 
receive necessary direction and information from the governmental entity.  [*9]  The exemption  
may only be used when the attorney for a governmental entity  seeks advice  on settlement  
negotiations  or strategy relating to litigation expenditures.  Such meetings may not be used to 
finalize action or to discuss matters outside these two narrowly prescribed areas. 8 It was not 

7 See Op. Att'y Gen. Fla. 00-20 stating that in the absence of direction from the Legislature with regard to the participants in a 
risk management meeting or proceeding under section 768.28(15), Florida Statutes (now s. 768.28[16]), it would appear that 
personnel of the school district who are involved in the risk management aspect of the tort claim  being litigated or settled may 
attend  such meetings without jeopardizing the confidentiality provisions of the statute.

2004 Fla. AG LEXIS 33, *6

https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6BMX-6V43-S220-B1JH-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6CD4-M4M3-RT9G-12WG-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6BMX-6V43-S220-B1JH-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6BMX-6V43-S220-B1JH-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6CD4-M4M3-RT9G-12WG-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6CD4-M4M3-RT9G-12WG-00000-00&context=1530671


Page 5 of 6

intended to be used as a blanket  exception for a board or commission, such as a risk 
management committee,  to carry out its routine functions. 9 Moreover, its application is limited 
to pending litigation;  it does not apply when no lawsuit has been filed even though the parties 
involved believe litigation is inevitable. 10 [*10] Accordingly, I am of the opinion that pursuant to 
section 768.28(16), a risk management meeting conducted by a city's risk management 
committee  is exempt  from the provisions of the Government in the Sunshine Law  when such 
meeting relates solely to the evaluation of a tort claim  filed with the risk management program, 
or relates solely to an offer of compromise  of a tort claim  filed with the risk management 
program. While the exemption  provided in section 286.011(8), Florida Statutes, is not limited to 
tort claims, it applies only when the attorney for a governmental entity  seeks advice  on 
settlement  negotiations  or strategy relating to litigation expenditures  when there is pending 
litigation  and was not intended to be used as a blanket  exception for a board or commission, 
such as a risk management committee,  to carry out its routine functions.

Question Two

You ask whether the provisions of section 286.011(8), Florida Statutes, requiring that an entity's  
attorney advise  the entity  at a public meeting  that he or she desires advice  concerning 
litigation,  [*11]  may be satisfied by a previously published and posted  notice  of the closed 
meeting.

Section 286.011(8), Florida Statutes, permits any governmental agency, its chief executive, and 
its attorney to meet in private if the agency is a party to litigation and the attorney desires advice  
concerning settlement  negotiations  or strategy. The statute requires that must be met that the 
governmental entity's  attorney "shall advise  the entity  at a public meeting  that he or she 
desires advice  concerning the litigation." 11 Thus, one of the conditions that must be met prior to 
the holding of a closed attorney-client  meeting is that the entity's  attorney must indicate to the 
board at a public meeting,  i.e., at a meeting the public may attend,  that he or she wishes the 
advice  of the board regarding pending litigation  to which the entity  is presently a party before a 
court or administrative agency. Using the published and posted  notice  of a meeting of the 
board to advise  the entity  that [*12]  the attorney seeks the advice  of the public board does not 
comply with the terms of the statute. A legislative directive as to how a thing should be done is, 
in effect, a prohibition against its being done in any other way. Where the Legislature has 

8 See Op. Att'y Gen. Fla. 99-37 (1999).

9 See School Board of Duval County v. Florida Publishing Company, 670 So. 2d 99, 100 (Fla. 1st DCA 1996), and Zorc v. City of 
Vero Beach, 722 So. 2d 891, 898 (Fla. 4th DCA 1998), review denied, 735 So. 2d 1284 (Fla. 1999) quoting Florida House of 
Representatives Committee on Government Operations, CS/HB 491 (1993) Final Bill Analysis & Economic Impact Statement at 
3,

"This act simply provides a governmental entity's  attorney an opportunity to receive necessary direction and information from 
the governmental entity.  No final decisions on litigation matters can be voted on during these private, attorney-client  strategy 
meetings. The decision to settle a case, for a certain amount of money, under certain conditions is a decision which must be 
voted upon in a public meeting. "

10 See Op. Att'y Gen. Fla. 98-21 (1998).

11 Section 286.011(8)(a), Fla. Stat.
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prescribed the mode, that mode must be observed. 12 Moreover, the courts of this state have 
held that the provisions of section 286.011(8), Florida Statutes, are to be strictly and narrowly 
construed. 13 If the attorney does not advise  the board at a public meeting  that he or she 
desires the board's advice  regarding the litigation, the board is not precluded from providing 
such advice  to the attorney but it must do so at a public meeting.  [*13]   

Accordingly, I am of the opinion that the requirements of section 286.011(8), Florida Statutes, 
that an entity's  attorney advise  the entity  at a public meeting  that he or she desires advice  
concerning litigation, is not satisfied by a previously published and posted  notice.  Rather, such 
an announcement must be made at a public meeting,  that is, a meeting the public has a right to 
attend. 
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12 See generally Alsop v. Pierce, 19 So. 2d 799, 805-806 (Fla. 1944); Thayer v. State, 335 So. 2d 815, 817 (Fla. 1976).

13 See School Board of Duval County v. Florida Publishing Company, supra, and Zorc v. City of Vero Beach, supra; City of 
Dunnellon v. Aran, 662 So.2d 1026 (Fla. 5th DCA 1995).
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