rDR

Michael R. Diliberto, Esq. SERVICES, INC.|

PMQ Deponent Needs Personal Knowledge

Is a declaration from a corporate representative designated as a “person most qualified” held to
the same rules of evidence as a lay witness, in assessing summary judgment? The answer is yes,
as set forth in Ramirez v. Avon Products, Inc. (2023) 87 Cal.App.5th 939.

Plaintiff Fermin Ramirez and her husband sued Avon Products, Inc., alleging that she developed
mesothelioma after exposure to asbestos in Avon’s talcum powder that she used from the mid-
1970s to 2007. Avon denied using asbestos in its products during that time, and brought a motion
for summary judgment on that issue. The motion was supported by the declaration of Lisa Gallo,
Avon’s current vice president of Global Innovation, Research and Development, where she had
worked since 1994. Avon previously produced Gallo for a deposition, designated as a “person
most qualified.”

Gallo’s declaration provided that her statements were based on either her investigation or her
own personal knowledge. Virtually all of her statements concerned activities at Avon in the
1970’s, and all but two of the documents she attached were from that decade. Gallo’s declaration
stated Avon has always required its talc suppliers to provide only asbestos-free talc and
described an internal three-step screening and testing program to ensure the talc was asbestos
free.

The Ramirezes objected to Gallo’s declaration and exhibits on the grounds they lacked
foundation, lacked personal knowledge and contained hearsay. The trial judge overruled the
objections and granted summary judgment. The court reasoned that because Gallo was offered as
a designated corporate representative and a person most knowledgeable, that status gave her a
basis to provide foundational testimony, admissible as affirmative evidence, based on her
“independent review.”

The Court of Appeal reversed. The Evidence Code recognizes only two types of witnesses: lay
witnesses and expert witnesses. An expert witness may provide an opinion based on hearsay
which need not always be based on personal knowledge. There is no special category of
“corporate representative” witness, or exemption from the Evidence Code for an employee who
conducted her “investigation and review” on behalf of a party to the action. Gallo was a lay
witness, and as such she was limited to matters as to which she had personal knowledge.

The court further determined that given the time frame involved, Gallo was most likely
“channeling” information from people who not only lacked personal knowledge themselves, but
acquired their information from people who also lacked personal knowledge. “Gallo’s repetition
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of that information was not reliable simply because she was repeating it as a corporate
representative rather than on her own behalf. She is still a natural person, subject to the foibles of
her own memory and understanding. Thus, the trial court abused its discretion in overruling the
Ramirezes’ objections to Gallo’s statements in her declaration.”

The court also found that Gallo’s lack of personal knowledge was not cured by the 15 documents
attached to her declaration. Even assuming Gallo was “channeling” or commenting on the
documents, the documents were all hearsay with no identified exception. Thus, they were not
admissible evidence.

The Takeaway: A person deposed as a corporate person most qualified (PMQ deponent) may
not testify at trial unrestrained by the rules of evidence which apply to ordinary lay witnesses.
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