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A former male police officer applied for and was offered a job with a federal
government agency, which was then rescinded days after the agency was informed
the job applicant was transitioning to female. The Equal Employment Opportunity
Commission, in what is being lauded as a groundbreaking step in protecting the rights
of employees to express their gender, has ruled that adverse employment decisions
based upon one's gender identity are violations of Title VII's prohibition against sex
discrimination in the workplace. (See Macy v. Dept. of Justice (Bureau of Alcohol,
Tobacco, Firearms and Explosives ), Appeal No. 0120120821, Agency No. ATF-2011-
00751 (April 20, 2012).)

According to the EEOC decision, which was based on a jurisdictional appeal and
therefore treated the complainant's allegations as true,
Mia Macy applied for a position with the Bureau of
Alcohol, Tobacco, Firearms and Explosives with the
Department of Justice in California (the agency). She
was offered the position as the result of a telephonic
interview, pending the results of an extensive
background check. Macy had multiple communications
with the entity conducting the background investigation
and the government contractor providing the position.

The EEOC decision indicates that in March 2011, Macy informed the contractor that she was transitioning from male
to female. That information was relayed from the contractor to the agency. Only a few days later, she was informed
that the position had been eliminated because of budgetary issues. Suspicious of the timing of the rescission of the
job offer, Macy contacted an agency EEO officer, who informed her that the position was not closed and the agency
gave the position to someone else.

The commission's decision explains that in June 2011, Macy filed an EEO complaint with the agency, alleging
discrimination based on her sex, female, as well as "gender identity" and "sex stereotyping." The agency notified
Macy that the EEOC cannot adjudicate claims of gender identity stereotyping, so only the claim for discrimination
based on sex would be processed as a Title VII claim and Department of Justice policy would determine the outcome
of the gender identity claim. In December 2011, Macy appealed the agency's determination, requesting that the
EEOC adjudicate all of her claims. She alleged that not adjudicating her gender identity stereotyping claim under
Title VII was a "de facto dismissal."

The EEOC agreed with Macy that all of her claims fell within Title VII: "The commission hereby clarifies that claims of
discrimination based on transgender status, also referred to as claims of discrimination based on gender identity, are
cognizable under Title VII's sex discrimination prohibition."

Title VII prohibits discrimination on the basis of sex, and the EEOC determined that, based upon a plain reading of
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the statute as well as a review of case law, Title VII applies to discrimination based upon "sex" in term of both
biological sex and gender, citing 42 U.S.C. § 2000e-16(a) (stating that applications for employment shall be free from
sex discrimination); Schwenk v. Hartford , 204 F.3d 1187, 1202 (9th Cir. 2000); and Smith v. City of Salem , 378 F.3d
566, 572 (6th Cir. 2004).

The EEOC decision discussed the U.S. Supreme Court's findings in Price Waterhouse v. Hopkins , 490 U.S. 228,
239 (1989), a seminal case in the application of Title VII, that discrimination based upon gender stereotyping is
discrimination based on sex. In Price Waterhouse , the Supreme Court agreed with the plaintiff that she was
discriminated against for not acting in the "feminine" way expected of her in the workplace. Drawing on the holding of
Price Waterhouse , the EEOC acknowledged that the reach of Title VII goes beyond biological sex, "in part because
the term 'gender' encompasses not only a person's biological sex but also the cultural and social aspects associated
with masculinity and femininity."

Since Price Waterhouse , courts have found violations of Title VII due to an employer's sexual stereotyping, but have
reached differing results when considering the more politically charged issues of transgender identity. (See, e.g.,
Lewis v. Heartland Inns of Am. , 591 F.3d 1033 (8th Cir. 2010) (finding discrimination when a female employee was
terminated for having a tomboyish appearance rather than the stereotypical "Midwestern" girl look); and Etsitty v.
Utah Trans. Auth. , No. 2:04-CV-616, 2005 WL 1505610 (D. Utah, June 24, 2005) (denying the applicability of Price
Waterhouse to alleged discrimination against transsexual individuals).)

The EEOC decision in Macy clarified that it is not creating a new class of individuals protected under Title VII, but is
"applying the plain language of a statute prohibiting discrimination on the basis of religion to practical situations in
which such characteristics are unlawfully taken into account." The EEOC acknowledged that the legislators likely did
not consider discrimination against transgender individuals when enacting Title VII, but the "provisions of our laws
rather than the principal concerns of our legislators" are what govern, citing Oncale v. Sundowner Offshore Services ,
523 U.S. 75, 79-80 (1998).

The decision concluded by saying that "intentional discrimination against a transgender individual because that
person is transgender is, by definition, discrimination 'based on … sex,' and such discrimination therefore violates
Title VII." The Los Angeles Times quoted an EEOC spokesperson, Christine Nazer, as saying the decision set forth
in Macy is now "the EEOC's position, and we will apply it in all our enforcement activities." (See Sam Quinones,
"EEOC rules job protections also apply to transgender people," Los Angeles Times , April 25.)

While EEOC decisions are not binding upon the courts, its rulings are given great deference because it is the federal
government's enforcement authority for Title VII claims. In the EEOC's view, it is unlawful discrimination for an
employer to take adverse action based on a supervisor's discomfort with an employee's gender transition, or for an
employee or applicant identifying him or herself as a transgender individual. It is advisable, therefore, for employers
to include information about gender transitioning and gender sensitivity in human resources training and to instruct
management not to take actions based upon employees' or applicants' gender identity. •

Jeffrey Campolongo concentrates his practice in the areas of employment discrimination, specializing in the
Americans with Disabilities Act, the Family and Medical Leave Act and Title VII of the Civil Rights Act of 1964.

Subscribe to The Legal Intelligencer

TOP JOBS

JAG – Judge Advocate General (Air Force
Attorney)
United States Air Force 
Philadelphia, Pennsylvania 

ATTORNEY
CONFIDENTIAL SEARCH 
Philadelphia, Pennsylvania 

MORE JOBS
POST A JOB

Advertisement

Advertisement

http://www.law.com/jsp/pa/terms.jsp
https://store.law.com/Registration/Default.aspx?promoCode=pa
http://ad.doubleclick.net/click;h=v8/3cdb/0/0/%2a/z;258007477;0-0;0;42912519;4307-300/250;48530207/48529180/1;;~sscs=%3fhttp://www.cvent.com/d/bcq1jz
http://careers.lawjobs.com/jobs/browse
http://www.lawjobs.com/job_posting_opportunities.asp
http://ad.doubleclick.net/click;h=v8/3cdb/0/0/%2a/s;260585716;0-0;0;42912519;4307-300/250;49671541/49664639/1;;~sscs=%3fhttp://www.lawcatalog.com/product_detail.cfm?productID=13272&setlist=0&return=listview
http://clecenter.com/


8/24/12 10:20 AMEEOC Rules That Title VII Applies to Gender Identity Claims

Page 3 of 4http://www.law.com/jsp/pa/PubArticlePA.jsp?id=1202550458692

LAW.COM
Newswire
Special Reports
International News
Lists, Surveys & Rankings
Legal Blogs
Site Map

ALM NATIONAL
The American Lawyer
The Am Law Litigation Daily
Corporate Counsel
Law Technology News

ALM REGIONAL
Connecticut Law Tribune
Daily Business Review (FL)
Delaware Law Weekly
Daily Report (GA)
The Legal Intelligencer (PA)
New Jersey Law Journal
New York Law Journal
GC New York
The Recorder (CA)
Texas Lawyer

DIRECTORIES
ALM Experts
LegalTech® Directory
In-House Law Departments at the
Top 500 Companies
Top Rated Lawyers
The American Lawyer Top Rated
Lawyers
The American Lawyer Legal
Recruiter's Directory
Corporate Counsel Top Rated
Lawyers
The National Law Journal
Leadership Profiles
National Directory of Minority

BOOKS & NEWSLETTERS
Best-Selling Books
Publication E-Alerts
Law Journal Newsletters
LawCatalog Store
Law Journal Press Online

RESEARCH
ALM Legal Intelligence
Court Reporters
MA 3000
Verdict Search
ALM Experts

EVENTS & CONFERENCES
ALM Events
LegalTech®
Virtual LegalTech®
Virtual Events
Webinars & Online Events
Insight Information

REPRINTS
Reprints

ONLINE CLE
CLE Center

From the Law.com Network

THE LEGAL INTELLIGENCER

HELP & INFORMATION CENTER  Customer Service | Submit An Article | Submit A Verdict | Letters to the Editor | PICS Order Form

THE LEGAL INTELLIGENCER.COM  About Us | Contact Us | Privacy Policy | Terms & Conditions

SUBSCRIBE  Click Here For Subscription Options

ADVERTISE

Place An Ad | View Jobs | View Real Estate Listings | View Experts | Professional Announcements | Editorial Calendar

OTHER RESOURCES  Events | Reprints & Permissions | Legal Products | Retail Marketplace | Public Notices | RSS Feed

Comments are not moderated.
For more information, please see our terms and conditions.
To report offensive comments, Click Here.

 

Second Amendment
Experts Say Lawyer's
Arrest Illustrates
Misunderstood Gun Laws

Vets With PTSD Put New
Strain On Courts 

After Judge's Order,
Uncertainty in TD Bank
Law Dept.

3 Critical Elements for
Turning Around a
Distressed Company

Skadden Associate, Herself
a Rape Victim, Dives Into
Akin Fray

In Paul Hastings Co-
Founder, Phyllis Diller
Found 'Love of My Life'

Judge Skeptical of
Graduates' Claim That Law
School Committed Fraud

Fee enhancement limits
don't extend to
bankruptcy, Fifth Circuit
rules

'Kleen' Plaintiffs Withdraw
Demand for Predictive
Coding

Amazon.com Opens
'Glacier' Data Archiving
Service     

http://www.law.com/jsp/law/index.jsp
http://www.law.com/jsp/law/advertiseOpp.jsp?p=pa
http://www.law.com/jsp/law/newswire.jsp
http://www.law.com/jsp/law/specialreports.jsp
http://www.law.com/jsp/law/international/index.jsp
http://www.law.com/jsp/law/surveys_rankings.jsp
http://www.law.com/jsp/law/lawblogs.jsp
http://www.law.com/jsp/law/sitemap.jsp
http://www.americanlawyer.com/index.jsp
http://www.americanlawyer.com/litigation_daily.jsp
http://www.law.com/jsp/cc/index.jsp
http://www.law.com/jsp/lawtechnologynews/index.jsp
http://www.ctlawtribune.com/
http://www.dailybusinessreview.com/
http://www.delawarelawweekly.com/
http://www.dailyreportonline.com/
http://www.law.com/jsp/pa/index.jsp
http://www.law.com/jsp/nj/index.jsp
http://www.newyorklawjournal.com/
http://www.gcnewyork.com/
http://www.law.com/jsp/ca/index.jsp
http://www.law.com/jsp/tx/index.jsp
http://www.almexperts.com/
http://www.legaltechdirectory.com/
http://top500.law.com/
http://www.law.com/jsp/law/ads.jsp?p=trl_landing
http://www.americanlawyer.com/topratedlawyers/index.jsp
http://www.recruiters.amlaw.com/webonline/homeAction.action
http://www.law.com/jsp/cc/topratedlawyers.jsp
http://www.nlj.com/profiles
http://www.minoritylawjournal.com/
http://law.com/jsp/law/bookstore.jsp
http://www.law.com/jsp/law/newsletters.jsp
http://www.lawjournalnewsletters.com/
http://www.lawcatalog.com/default.cfm?affil=2312863
http://www.lawjournalpress.com/
http://www.almlegalintel.com/
http://www.almexperts.com/litigation/CourtReporters/LitExpert/1125822
https://www.ma3000.com/
http://www.verdictsearch.com/
http://www.almexperts.com/
http://www.almevents.com/
http://www.legaltechshow.com/
http://www.virtuallegaltechshow.com/
http://www.virtualcorporatecounselforum.com/
http://www.law.com/jsp/law/webinars.jsp
http://www.insightinfo.com/
http://www.law.com/jsp/reprints/index.jsp
http://clecenter.com/
http://www.law.com/jsp/pa/customer_service.jsp
http://www.law.com/jsp/pa/submit_articles.jsp
http://www.law.com/jsp/pa/submit_verdicts.jsp
http://www.law.com/jsp/pa/letters_to_the_editor.jsp
http://www.law.com/jsp/pa/pics_webform.jsp
http://www.law.com/jsp/pa/about_us.jsp
http://www.law.com/jsp/pa/contact.jsp
http://www.law.com/jsp/pa/privacy.jsp
http://www.law.com/jsp/pa/terms.jsp
https://store.law.com/Registration/Default.aspx?promoCode=pa
http://www.law.com/jsp/pa/advertise.jsp
http://lawjobs.careercast.com/careers/jobsearch/results?state=PA;country=United+States;sortBy=moddate;pageSize=20
http://www.thelegalintel.com/classifieds/offices_for_rent.php
http://www.thelegalintel.com/classifieds/expert_witnesses_consultants.php
http://www.law.com/jsp/pa/announcements.jsp
http://www.law.com/image/pa/ads/editcal2012.pdf
http://www.law.com/jsp/pa/events.jsp
http://www.law.com/jsp/pa/reprints.jsp
http://www.lawcatalog.com/pa
http://www.thelegalintel.com/retail/index.php
http://www.palawdirectory.com/public_notices/test_new.asp
http://www.law.com/jsp/rss/rss_pa.jsp
http://www.law.com/jsp/pa/terms.jsp
http://www.law.com/jsp/pa/reportAbuse.jsp?id=1202550458692
http://www.law.com/jsp/law/sign_me_in.jsp?article=http://www.ctlawtribune.com/PubArticleCT.jsp?id=1202567942320&Second_Amendment_Experts_Say_Lawyers_Arrest_Illustrates_Misunderstood_Gun_Laws
http://www.law.com/jsp/law/sign_me_in.jsp?article=http://www.ctlawtribune.com/PubArticleCT.jsp?id=1202567947985&Vets_With_PTSD_Put_New_Strain_On_Courts_
http://www.law.com/jsp/law/sign_me_in.jsp?article=http://www.law.com/jsp/cc/PubArticleCC.jsp?id=1202568324700&After_Judges_Order_Uncertainty_in_TD_Bank_Law_Dept
http://www.law.com/jsp/law/sign_me_in.jsp?article=http://www.law.com/jsp/cc/PubArticleCC.jsp?id=1202568273659&3_Critical_Elements_for_Turning_Around_a_Distressed_Company
http://www.law.com/jsp/law/sign_me_in.jsp?article=http://www.americanlawyer.com/PubArticleALD.jsp?id=1202568536845&Skadden_Associate_Herself_a_Rape_Victim_Dives_Into_Akin_Fray
http://www.law.com/jsp/law/sign_me_in.jsp?article=http://www.americanlawyer.com/PubArticleALD.jsp?id=1202568498052&In_Paul_Hastings_Cofounder_Phyllis_Diller_Found_Love_of_My_Life
http://www.law.com/jsp/law/sign_me_in.jsp?article=http://www.law.com/jsp/nlj/PubArticleNLJ.jsp?id=1202568341801&Judge_skeptical_about_graduates_claim_that_Brooklyn_Law_School_committed_fraud
http://www.law.com/jsp/law/sign_me_in.jsp?article=http://www.law.com/jsp/nlj/PubArticleNLJ.jsp?id=1202568323001&Fee_enhancement_limits_dont_extend_to_bankruptcy_Fifth_Circuit_rules
http://www.law.com/jsp/law/sign_me_in.jsp?article=http://www.law.com/jsp/lawtechnologynews/PubArticleLTN.jsp?id=1202568465547&Kleen_Plaintiffs_Withdraw_Demand_for_Predictive_Coding
http://www.law.com/jsp/law/sign_me_in.jsp?article=http://www.law.com/jsp/lawtechnologynews/PubArticleLTN.jsp?id=1202568465553&Amazoncom_Opens_Glacier_Data_Archiving_Service


8/24/12 10:20 AMEEOC Rules That Title VII Applies to Gender Identity Claims

Page 4 of 4http://www.law.com/jsp/pa/PubArticlePA.jsp?id=1202550458692

The National Law Journal Attorneys Legal Dictionary
Smart Litigator

CAREER
Lawjobs

About ALM  |  About Law.com  |  Customer Support  |  Reprints  |  Privacy Policy  |  Terms & Conditions
Copyright 2012. ALM Media Properties, LLC. All rights reserved.

http://www.law.com/jsp/nlj/index.jsp
http://www.minoritylawjournal.com/
http://dictionary.law.com/
http://www.smartlitigator.com/
http://www.lawjobs.com/
http://www.alm.com/
http://www.law.com/jsp/law/AboutLaw.jsp
http://www.law.com/jsp/law/contact.jsp
http://www.law.com/jsp/reprints/index.jsp
http://www.law.com/jsp/law/privacy.jsp
http://www.law.com/jsp/law/terms.jsp
http://www.alm.com/

