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Judge Hit With $1.1M
Verdict in Religious
Discrimination Case
Brought by Jewish
Lawyer
When the opinion is an undeserving or
discriminatory one, it can impact both the
individual attorney and the sanctity of the
legal system. When you fall victim to this
as an attorney, it places you in a di"cult
position.

March 20, 2023 at 11:03 AM

 6 minute read

Employment Law

By Je!rey Campolongo and Heather Zelcs
| March 20, 2023 at 11:03 AM

    

Although not new, a recent case has placed
attention on the prevalence of antisemitism
in America and religious discrimination in
general. The case of Edelstein v. Stephens is
rooted in two things: a person’s right to
exercise their religion and public o"cials’
abuse of power. The influence of one judge’s
opinion on an attorney’s hiring prospects in a
certain geographic legal community can be a
powerful force. When the opinion is an
undeserving or discriminatory one, it can
impact both the individual attorney and the
sanctity of the legal system. When you fall
victim to this as an attorney, it places you in a
di"cult position.

‘Holy Cow, Eight Days!’‘Holy Cow, Eight Days!’

Kimberly Edelstein was a sta! attorney and
magistrate for eight and a half years under
Judge Patricia One, the predecessor to
Judge Gregory Stephens, in the Butler
County Court of Common Pleas, Ohio. When
Stephens filled the seat in March 2016, he
rehired Edelstein. Edelstein, who is Jewish,
requested eight nonconsecutive days o! for
the Jewish High Holy Days. Edelstein claimed
that Stephens yelled at her, angrily saying
“holy cow, eight days.” Edelstein claims he
then calmed down, waved her away, and
granted the leave after she explained the
days were work restricted and that the
previous judge let her take o!. Just one day
later, Stephens started taking the steps to fire
Edelstein. Less than four days later (two of
which were weekend days), Stephens fired
Edelstein. Stephens told Edelstein that the
reason she was being terminated was
because she did not fit in with the sta!. In
court, he argued that the tension between
her and the sta! created a negative and
disruptive work environment.

‘Edelstein v. Stephens’‘Edelstein v. Stephens’

The procedural history is extensive mainly
because Edelstein’s origina 20-count
complaint included claims against two county
prosecutors, Michael Gmoser and Dan
Ferguson, a defamation claim, and a
substantive due process claim. In 2017,
Edelstein was hired as an assistant Wood
County prosecutor after Stephens fired her.
She alleged that assistant prosecutor
Ferguson said that “she’s horrible” and then
harmed her reputation. Also, she alleged that
his comments caused her to lose her Wood
County prosecutor position. Edelstein
claimed that after Gmoser gave his opinion
about Edelstein to Wood County Prosecutor
Paul Dobson, a friend of Gmoser’s, Dobson
forced her to resign. The district court
dismissed these claims against Gmoser. The
U.S. Court of Appeals for the Sixth Circuit
denied Edelstein’s appeal de novo and ruled
in favor of Gmoser in August 2022. See
Edelstein v. Stephens, No. 1:17-CV-305, 2021
WL 1168254, at *1 (S.D. Ohio Feb. 22,
2021), a!’d sub nom. Edelstein v. Gmoser,
No. 21-3292, (6th Cir. Aug. 29, 2022).

The remainder of the case, after five years of
litigation, went to a jury in the U.S. District
Court for the Southern District of Ohio. Three
separate claims against Stephens reached
the jury: violation of the First Amendment
frree exercise clause, violation of the
Fourteenth Amendment’s equal otprection
clause, and religious discrimination under
Title VII.

On Feb. 3, 2023, the jury returned a $1.1
million verdict. The jury found that Stephens
violated the First Amendment’s free exercise
clause and awarded Edelstein $835,000 in
back pay, $250,000 in compensatory
damages, and $35,000 in punitive damage.
However, the jury found in Stephens’s favor
on the Fourteenth Amendment and religious
discrimination claims.

The trial lasted 10 days. The witness list reads
like an old joke about going to a bar: a
lawyer, a judge, a rabbi, a doctor, Edelstein’s
former employer, Wood County prosecutor
Paul Dobson, Judge Keith Spaeth, some
other former and current court employees,
and attorneys who routinely practice in the
court testified. In an e!ort to demonstrate the
judge’s religious animus, Edelstein testified
that Stephens, who has been a pastor in a
local Baptist church, held extreme Christian
views and made inappropriate comments
about Passover at work.

‘I Have Heinz 57‘I Have Heinz 57
Varieties Here’Varieties Here’

While the court threw out the claims against
Gmoser and Ferguson, how they handled the
allegations at times is troubling because it
reflects a misunderstanding of religious
discrimination. For example, at the beginning
of the litigation in 2017, Gmoser’s comment to
a local news journal comes o! as tokenism
when comparing the purported diversity of
his sta! to a ketchup mix. As reported by the
Journal-News (May 9, 2017), Gmoser said, “I
don’t discriminate based upon religion, race,
politics, sex etc., and the public deserves to
know that from their county prosecutor. I
have a wonderful assistant prosecutor who is
Jewish, I have a wonderful assistant
prosecutor who is a Muslim and I have a
wonderful assistant prosecutor who is a
Baptist … I have Heinz 57 varieties here.”

Additionally, Stephens’ attorney Linda
Woeber from Montgomery Jonson,
apparently noted early on the magistrate that
replaced Edelstein was also Jewish. The
issue with relying on this line of thinking is
that merely having some diversity does not
resolve religious discrimination or systemic
prejudice. Rather it breeds tokenism and
undermines legitimate experiences of
discrimination.

The jury heard evidence that Edelstein
applied for almost 200 jobs after being fired.
She tried to start a private practice but said
the only contacts who still returned her calls
were from her synagogue. The e!ect of this
case caused her mental and emotional
distress. She had a family of five depending
on her.

First Amendment RightFirst Amendment Right
to Freely Exercise Justto Freely Exercise Just
Some Religions?Some Religions?

When the norm of taking “days o!” is based
around Christianity, asking for time to
observe your holy days when you are not
Christian can feel like a burden. This is
especially true in our profession where some
still hold an outdated toxic belief that working
long hours and skipping out on holidays
equals your commitment to your work. It is
troubling when employers do not recognize
this.

Public o"cials abusing their power is
certainly not a phenomenon confined to the
Ohio legal community. Yet cases such as
Edelstein are reminders that the legal
network is smaller than people may realize
and of the influential position attorneys and
judges hold in society. Suing a sitting judge
has repercussions on a person’s career and
prospective clients, but not doing so can
have those, plus moral repercussions. How
do you balance that? Edelstein represented
herself through most of the proceedings. In
part, an ode to the oath that all attorneys
take to which some attorneys continue to live
by throughout their career and, unfortunately,
that others forget.
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Bench ReportBench ReportBench ReportBench Report

What’s happening with judges across the
country, from the opinions they’re writing to
the rules they’re facing, and the scrutiny they
may (or may not) be under? This week,
Jacqueline Thomsen delivers the latest on
judicial trends, including who might be next
to sit on the bench and what’s in store for the
future of the judiciary.
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FUTURE + LITIGATION

What’s Next?What’s Next?What’s Next?What’s Next?

Courtroom clashes and policy choices that
promise to revolutionize business, life and
the practice of law. From AI to blockchain to
digital surveillance, Meghann Cuniff reports
on developments at the intersection of law
and technology.
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New SuitNew Suit

Wolf Haldenstein Adler
Freeman & Herz filed a
digital privacy class action
Monday in California
Central District Court…
against healthcare
company Cerebral Inc. The
suit contends that the
defendant unlawfully
shared personally
identifiable and protected
health information with
Meta Platforms via an

Read More
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Nelson Mullins Riley &
Scarborough and Wick
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Premium SubscriptionPremium Subscription

With this subscription you will receive
unlimited access to high quality, online, on-
demand premium content from well-
respected faculty in the legal industry. This
is perfect for attorneys licensed in multiple
jurisdictions or for attorneys that have
fulfilled their CLE requirement but need to
access resourceful information for their
practice areas.

View Now

Team AccountsTeam Accounts

Our Team Account subscription service is
for legal teams of four or more attorneys.
Each attorney is granted unlimited access to
high quality, on-demand premium content
from well-respected faculty in the legal
industry along with administrative access to
easily manage CLE for the entire team.

View Now
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Howard Mills joins SEDA Experts
Insurance Expert Witness Practice

Proof and MyCase Team Up to Empower
Legal Professionals with Streamlined
Process...

Cole Scott & Kissane Chooses ECFX
Notice for Florida ECF Notice Processing

O!ering an Opportunity of a Lifetime for
Personal Injury Lawyers

Sign Up Today and Never Miss Another
Story

As a part of your digital membership, you can sign
up for an unlimited number of a wide range of
complimentary newsletters. Visit your My Account
page to make your selections. Get the timely legal
news and critical analysis you cannot a!ord to
miss. Tailored just for you. In your inbox. Every
day.
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