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As a general matter, courts try to stay out of employment discrimination cases filed
against religious organizations. Originally, Title VII of the Civil Rights Act of 1964
shielded religious organizations from religious discrimination claims by employees.
Later, courts adopted the idea of a "ministerial exception" to protect religious
organizations from most employment discrimination lawsuits by employees who
perform religious functions. The reason for this is the concern that getting involved
with employment policies and decisions would run afoul of the First Amendment bar
on excessive government entanglement with religion.
Jeffrey Campolongo

The ministerial exception has been applied to any employee of a religious
organization that provides services to the employer in some sort of religious capacity.
The ministerial exception applies only to employees
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employment-law claims. Questions have traditionally
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centered on whom the ministerial exception applied to,
and how it should be applied. These questions have
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been answered inconsistently across the circuit courts.
Leave Act Case Law
On March 28, the U.S. Supreme Court granted
certiorari in Hosanna-Tabor Church v. EEOC , which
will hopefully determine when religious organizations
are exempt from the requirements of Title VII, the ADA and the ADEA. Specifically at issue in Hosanna is whether
the exception bars a discrimination claim by a parochial school teacher who teaches non-religious subjects while
also participating in the religious activities of the school.
Cheryl Perich worked at Hosanna-Tabor Evangelical Lutheran Church and School in Michigan as a "called" teacher.
To become a called teacher, Perich was required to complete college training in Lutheran theology and to be
declared prepared for ministry. Called teachers were hired by a vote of the church congregation and could not be
dismissed without cause. The school also hired teachers without these religious training requirements.
According to Hosanna's petition, Perich took a medical leave of absence when she became ill with narcolepsy. She
had planned to be absent for an entire school year, but her doctor released her to work early. When Perich
informed the school of this, they refused to allow her to return, citing the instability it would cause for the students to
change teachers at that point, and citing safety concerns for the children in light of her medical condition. Perich
threatened legal action if she was not restored to her position. A month later she was terminated for what the school
board considered to be insubordination and disruptive behavior. Perich filed a complaint with the EEOC, which then
filed a lawsuit against Hosanna on Perich's behalf, alleging retaliation in violation of the ADA.
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The Eastern District Court of Michigan awarded summary judgment to Hosanna in 2008, based on the ministerial
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exception, in EEOC v. Hosanna-Tabor Evangelical Lutheran Church and School . The district court was of the
opinion that analyzing whether the church was correct in its view of the religious significance of the called teachers
would potentially lead to second-guessing a religious organization's decisions and beliefs, which would violate the
First Amendment.
The petition describes the religious duties and significance of Perich's position. Perich was subject to the same
policies and disciplinary procedures as the church pastor, and she was authorized to claim a housing allowance for
ministers on her federal income taxes. She was expected to serve as a "Christian role model" and to "integrate faith
into all subjects." She taught religion classes four days a week, led students in daily devotional exercises, led
students in prayer three times a day and attended chapel service with her students.
The 6th U.S. Circuit Court of Appeals, however, vacated the lower court's decision in March 2010, finding Perich's
primary duties to be non-religious in nature. (See EEOC v. Hosanna-Tabor Evangelical Lutheran Church and
School .) The school hired teachers who were not "called" and who were not Lutheran, and teachers were not
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required to conduct religious activities. Teachers used standard, secular textbooks and were required to teach
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standard, secular subject matter. The 6th Circuit considered the majority of Perich's time to be spent performing
secular duties, therefore the exception should not apply.
The petition requests clarification on when the exception is to be applied, and how to apply it. The Supreme Court's
decision is expected to clear up a significant amount of uncertainty and confusion as to when employees of religious
organizations can expect a claim of discrimination to be heard. The federal circuit courts have been in conflict for
years about how they should determine the boundaries of the ministerial exception, causing conflicting results.
According to the petition, four circuits, including the 3rd Circuit, have adopted the "primary duties" test that was used
by the 6th Circuit in Hosanna . In the "primary duties" test, the court determines whether the employee's primary
duties were primarily religious or secular and whether the employee is essential to the spiritual mission of the
organization. But even those circuits that agree on using this test do not always apply it in the same way.
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The petition says that four of the circuits have rejected this test, because it is too arbitrary in how it evaluates an
employee's position or too rigid in what it will consider. And the application of the test can be viewed as being an
entanglement in religion by itself, as it requires the court to determine to what extent religious beliefs and
responsibilities were involved in an employee's primary duties — and what the "primary" duties were. Instead, these
courts generally look at all of the job duties the employee performs and view them in light of the underlying
employment dispute. The rest of the circuits have not specifically opined on "primary duties" test and use varying
methods of analysis on a case by case basis.
Any Supreme Court comment on this debacle is welcome. Even with the 3rd Circuit using the "primary duties" test, it
is still difficult to advise a client as to whether he or she has a viable employment discrimination claim. The test is
not clear on what employees it applies to, so it is difficult to advise individuals of their rights since it can be
impossible to determine whether certain laws apply until the court decides what it thinks the "primary duties" of the
employee are.
Religious organizations have a First Amendment right to, among other things, choose their teachers. But, it is
unclear how far this exception goes. Presumably the courts did not mean to risk irresolvable civil rights violations by
providing religious organizations a total blanket exception to the laws, so there needs to be some guidance on how
to apply the ministerial exception. •
Jeffrey Campolongo is the founder of the Law Office of Jeffrey Campolongo, a boutique firm focusing on employee
rights and counseling aspiring and established entertainers. He can be reached at jcamp@jcamplaw.com or 215592-9293.
Jennie Maura McLaughlin works on employment discrimination and workers’ compensation cases for the Law
Office of Jeffrey Campolongo.

Subscribe to The Legal Intelligencer

Print

Share

Email

Reprints & Permissions

Post a Comment

From the Law.com Network

http://www.law.com/jsp/pa/PubArticlePA.jsp?id=1202492868880

Page 2 of 3

Justices Agree to Hear Bias Case, 'Ministerial Exception' Issue

The 2011 Electronic AmLaw
200
These reports have become the
industry standard for
determining benchmarks for
success within law firms.

8/7/11 9:32 PM

Few Sex Offenders Are
Choosing Trial Before
Confinement

Drinker Biddle's Melinson
to Serve as HP's Deputy GC

New Law Expected to
Accelerate Pace of E-Filing
Across the State

Phila. Judge: City Council
Calendars Are Not Public
Records

How Legitimate Is The
Latest Labor Vote?
Injured Woman Floored By
Pro-Religion Decision

The Careerist: News
Roundup, Including
Consequences of Seeking
Sexy Assistant
Shale Boom Keeps Firms
Busy With Fracking Deals

THE LEGAL INTELLIGENCER
HELP & INFORMATION CENTER Customer Service | Submit An Article | Submit A Verdict | Letters to the Editor | PICS Order Form
THE LEGAL INTELLIGENCER.COM About Us | Contact Us | Privacy Policy | Terms & Conditions
SUBSCRIBE Click Here For Subscription Options
ADVERTISE Place An Ad | View Jobs | View Real Estate Listings | View Experts | Professional Announcements | Editorial Calendar
OTHER RESOURCES Events | Reprints & Permissions | Legal Products | Retail Marketplace | Public Notices | RSS Feed

LAW.COM

ALM REGIONAL

DIRECTORIES

BOOKS & NEWSLETTERS

EVENTS & CONFERENCES

Newswire

Connecticut Law Tribune

ALM Experts

Best-Selling Books

ALM Events

Special Reports
International News

Daily Business Review (FL)
Delaware Law Weekly

Publication E-Alerts
Law Journal Newsletters

LegalTech®
Virtual LegalTech®

Small Firms
Lists, Surveys & Rankings
Legal Blogs

Daily Report (GA)
The Legal Intelligencer (PA)
New Jersey Law Journal

LegalTech® Directory
In-House Law Departments at the
Top 500 Companies
New York's Women Leaders in the
Law

LawCatalog
Law Journal Press Online

Virtual Events
Webinars & Online Events
Insight Information

Site Map

New York Law Journal
GC New York

ALM NATIONAL

New York Lawyer
The Recorder (CA)
Texas Lawyer

Corporate Counsel: Best
Lawyers® Annual Guides
The American Lawyer: Best
Lawyers® Annual Guides
The National Law Journal
Leadership Profiles

RESEARCH
ALM Legal Intelligence

REPRINTS

Court Reporters
MA 3000
Verdict Search

Reprints

Corporate Counsel
Law Technology News

ALM Experts
Legal Dictionary

CLE Center

Minority Law Journal
The National Law Journal

Smart Litigator

CAREER

The American Lawyer
The Am Law Litigation Daily

ONLINE CLE

Lawjobs

About ALM | About Law.com | Customer Support | Reprints | Privacy Policy | Terms & Conditions
Copyright 2011. ALM Media Properties, LLC. All rights reserved.

http://www.law.com/jsp/pa/PubArticlePA.jsp?id=1202492868880

Page 3 of 3

