U.S. Supreme Court Says a Complaint Is a 'Complaint’

LA\NI.COM Welcome to the New Law.com. Click here to register and get started.

. @etopl utligence
2011 Pennsylvania Bankruptcy
Court Rules

N &hye Legal Intelligencer

Web Trial THE OLDEST LAW JOURNAL IN THE UNITED STATES

8/7/119:31 PM

Sign Out | My Account

Click Here or Call

877-256-2472

This Site| Law.com Network|

Legal Web
kaad Contact  FLIRSS Twitter
Farahnnk

Home > U.S. Supreme Court Says a Complaint Is a 'Complaint'

Employment Law Font Size: |

U.S. Supreme Court Says a Complaint Is a ‘Complaint’

Jeffrey Campolongo and Jennie Maura McLaughlin ~ Contact  All Articles
The Legal Intelligencer | March 29, 2011

Print Share Email Reprints & Permissions Post a Comment

According to the U.S. Supreme Court, a complaint is a "complaint," whether made
orally or in writing. An opinion authored by Justice Stephen Breyer, Kasten v. Saint-
Gobain Performance Plastics Corp., addressed the issue of whether the Fair Labor
Standards Act (FLSA) protects employees from retaliation for making oral complaints.

The March 22 U.S. Supreme Court decision confirms that it does, as long as the
complaint is "sufficiently clear and detailed for a reasonable employer to understand
it, in light of both content and context, as an assertion of rights protected by the
statute and a call for their protection.”

Jeffrey Campolongo
In lieu of intrusive regulating measures, the U.S. Department of Labor ensures
compliance with the FLSA in large part by relying on

RELATED ITEMS employee reports of alleged FLSA violations. So as to
e 'Cat's Paw' Liability Affirmed by the U.S. encourage such reporting, the FLSA also makes it
Supreme Court unlawful for an employer to retaliate against an

employee who has filed such a complaint, forbidding an
e Are Employers Discriminating Against employer "to discharge or in any other manner

i ?
Unemployed Job Applicants? discriminate against any employee because such

employee has filed any complaint or instituted or
caused to be instituted any proceeding under or related
to the act." (See 29 U.S.C. § 215(a)(3).)

Although this may sound straightforward enough, in Kasten the Supreme Court had to resolve a conflict among the
federal circuits regarding whether this provision is limited to written complaints or also includes oral complaints
made to the employer.

According to the decision, Kevin Kasten had complained to supervisors and human resources at his employer,
Saint-Gobain, about the location of employee time-clocks. He and other workers were required to wear protective
gear, for which there was a changing area at work. However, the time-clock was located in between the work area
and the changing area, meaning that employees were not being compensated for time spent changing. In a prior
lawsuit instigated by Kasten's complaints, the U.S. District Court for the Western District of Wisconsin agreed with
Kasten that this was unlawful under the FLSA. Time spent changing into and out of required protective gear must
be included in an employee's hours worked.

In the matter reaching the Supreme Court, Kasten claimed he was suspended and then fired in retaliation for his
complaints. The lower courts had granted summary judgment for Saint-Gobain, on the basis that the FLSA's anti-
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retaliation provision does not apply to oral complaints. i
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e $upreme Court's inquiry wa§ into t .e r.neanlng [¢) .tle phrase |.ed any complaint, arlld I’T‘.Ioré .spem ically into the The role of Early Review Assessment
meaning of the word "file." It reviewed dictionary definitions, regulations of federal agencies, judicial usage at the
time FLSA was passed, its use within the FLSA as well as in other statutes, and usage by legislators, administrators
and judges. Because in different contexts the word "filed" has been used to apply to writings, and others to include Register Now
oral statements, the court looked further into functional considerations. In doing so, the court determined that

Congress' intent was to have the provision include oral complaints.

and Analytics in Document Review

According to the decision, the purpose of the FLSA is only met if it is enforced via information received from
employees. This can only be effective if employees do not have to fear retaliation from their employers for seeking
to enforce the FLSA. In the court's view, limiting complaints to those that are formal and written would curtail the
act's effectiveness. It pointed out that those workers who are "illiterate, less educated, or overworked" may be
particularly at risk of FLSA violations and may not be able or willing to file a written complaint.

Deloitte

In addition, not protecting oral complaints would prevent the government and agencies from using oral methods of
receiving complaints, such as through hotlines. In fact, the Department of Labor has created a hotline for receiving
oral complaints, indicating the administrative agency's view that complaints may be made orally. It would also

discourage employees from using internal grievance procedures. TOP JOBS
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The court did address Saint-Gobain's concerns about the need to be sure an employee is making a protected Attorney

complaint, which can be difficult to discern in oral comments. The court agreed that to "file" a complaint orally "is a CONFIDENTIAL SEARCH

serious occasion, rather than a triviality." It further stated that the FLSA "contemplates some degree of formality, Philadelphia, PA

certainly to the point where the recipient has been given fair notice that a grievance has been lodged and does, or Chester County, PA - Staff Litigation Attorney

Fox Rothschild LLP

should, reasonably understand the matter as part of its business concerns." This is important for parties on both .
Exton, Pennsylvania

sides to understand, as an employer cannot retaliate against an employee making a complaint if the employer does

not know an FLSA complaint has been made. MORE JOBS
POST A JOB
Justices Antonin Scalia and Clarence Thomas dissented, indicating that they would limit the anti-retaliation provision

to complaints made to the government. In their view, the FLSA does not even apply to written complaints made to a

non-government employer. They disagreed with the majority's analysis of "filed any complaint," saying that its Advertisement
meaning is more clearly referring to written complaints. Both the majority and the dissenters certainly made

convincing arguments over the meaning of the phrase, so it seems that the majority was swayed more by what they

felt the purpose of the FLSA requires. %wmw

The fact that the court determined oral complaints to one's employer to be protected under the somewhat vague
anti-retaliation provision of the FLSA is an indication that it is concerned about employee rights and protections.

This decision certainly makes it easier for employees to file lawsuits against their employers based on retaliation. mre 2 01 1 Ij&l] CﬂStCl‘/
Therefore, it would be wise to ensure workplace compliance with the FLSA, and to put in place and notify
employees about procedures for making complaints about workplace conditions that might be affected by the FLSA. BC-I-kS C( yurn t\'

' Court Rules

Jeffrey Campolongo is the founder of the Law Office of Jeffrey Campolongo, a boutique firm focusing on employee
rights and counseling aspiring and established entertainers. He can be reached at jcamp@jcamplaw.com or 215-

592-9293. :
Click Here or call 877-256-2472
Jennie Maura McLaughlin works on employment discrimination and workers’ compensation cases for the Law

Office of Jeffrey Campolongo.
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