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According to the U.S. Supreme Court, a complaint is a "complaint," whether made
orally or in writing. An opinion authored by Justice Stephen Breyer, Kasten v. Saint-
Gobain Performance Plastics Corp., addressed the issue of whether the Fair Labor
Standards Act (FLSA) protects employees from retaliation for making oral complaints.

The March 22 U.S. Supreme Court decision confirms that it does, as long as the
complaint is "sufficiently clear and detailed for a reasonable employer to understand
it, in light of both content and context, as an assertion of rights protected by the
statute and a call for their protection."

In lieu of intrusive regulating measures, the U.S. Department of Labor ensures
compliance with the FLSA in large part by relying on
employee reports of alleged FLSA violations. So as to
encourage such reporting, the FLSA also makes it
unlawful for an employer to retaliate against an
employee who has filed such a complaint, forbidding an
employer "to discharge or in any other manner
discriminate against any employee because such
employee has filed any complaint or instituted or
caused to be instituted any proceeding under or related
to the act." (See 29 U.S.C. § 215(a)(3).)

Although this may sound straightforward enough, in Kasten the Supreme Court had to resolve a conflict among the
federal circuits regarding whether this provision is limited to written complaints or also includes oral complaints
made to the employer.

According to the decision, Kevin Kasten had complained to supervisors and human resources at his employer,
Saint-Gobain, about the location of employee time-clocks. He and other workers were required to wear protective
gear, for which there was a changing area at work. However, the time-clock was located in between the work area
and the changing area, meaning that employees were not being compensated for time spent changing. In a prior
lawsuit instigated by Kasten's complaints, the U.S. District Court for the Western District of Wisconsin agreed with
Kasten that this was unlawful under the FLSA. Time spent changing into and out of required protective gear must
be included in an employee's hours worked.

In the matter reaching the Supreme Court, Kasten claimed he was suspended and then fired in retaliation for his
complaints. The lower courts had granted summary judgment for Saint-Gobain, on the basis that the FLSA's anti-
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complaints. The lower courts had granted summary judgment for Saint-Gobain, on the basis that the FLSA's anti-
retaliation provision does not apply to oral complaints.

The Supreme Court's inquiry was into the meaning of the phrase "filed any complaint," and more specifically into the
meaning of the word "file." It reviewed dictionary definitions, regulations of federal agencies, judicial usage at the
time FLSA was passed, its use within the FLSA as well as in other statutes, and usage by legislators, administrators
and judges. Because in different contexts the word "filed" has been used to apply to writings, and others to include
oral statements, the court looked further into functional considerations. In doing so, the court determined that
Congress' intent was to have the provision include oral complaints.

According to the decision, the purpose of the FLSA is only met if it is enforced via information received from
employees. This can only be effective if employees do not have to fear retaliation from their employers for seeking
to enforce the FLSA. In the court's view, limiting complaints to those that are formal and written would curtail the
act's effectiveness. It pointed out that those workers who are "illiterate, less educated, or overworked" may be
particularly at risk of FLSA violations and may not be able or willing to file a written complaint.

In addition, not protecting oral complaints would prevent the government and agencies from using oral methods of
receiving complaints, such as through hotlines. In fact, the Department of Labor has created a hotline for receiving
oral complaints, indicating the administrative agency's view that complaints may be made orally. It would also
discourage employees from using internal grievance procedures.

The court did address Saint-Gobain's concerns about the need to be sure an employee is making a protected
complaint, which can be difficult to discern in oral comments. The court agreed that to "file" a complaint orally "is a
serious occasion, rather than a triviality." It further stated that the FLSA "contemplates some degree of formality,
certainly to the point where the recipient has been given fair notice that a grievance has been lodged and does, or
should, reasonably understand the matter as part of its business concerns." This is important for parties on both
sides to understand, as an employer cannot retaliate against an employee making a complaint if the employer does
not know an FLSA complaint has been made.

Justices Antonin Scalia and Clarence Thomas dissented, indicating that they would limit the anti-retaliation provision
to complaints made to the government. In their view, the FLSA does not even apply to written complaints made to a
non-government employer. They disagreed with the majority's analysis of "filed any complaint," saying that its
meaning is more clearly referring to written complaints. Both the majority and the dissenters certainly made
convincing arguments over the meaning of the phrase, so it seems that the majority was swayed more by what they
felt the purpose of the FLSA requires.

The fact that the court determined oral complaints to one's employer to be protected under the somewhat vague
anti-retaliation provision of the FLSA is an indication that it is concerned about employee rights and protections.
This decision certainly makes it easier for employees to file lawsuits against their employers based on retaliation.
Therefore, it would be wise to ensure workplace compliance with the FLSA, and to put in place and notify
employees about procedures for making complaints about workplace conditions that might be affected by the FLSA.
•

Jeffrey Campolongo is the founder of the Law Office of Jeffrey Campolongo, a boutique firm focusing on employee
rights and counseling aspiring and established entertainers. He can be reached at jcamp@jcamplaw.com or 215-
592-9293.

Jennie Maura McLaughlin works on employment discrimination and workers’ compensation cases for the Law
Office of Jeffrey Campolongo.

Subscribe to The Legal Intelligencer

Print  Share  Email  Reprints & Permissions  Post a Comment

TOP JOBS

Wealth Management Firm Seeks Experienced
Attorney
CONFIDENTIAL SEARCH 
Philadelphia, PA 

Chester County, PA - Staff Litigation Attorney
Fox Rothschild LLP 
Exton, Pennsylvania 

MORE JOBS
POST A JOB

Advertisement

From the Law.com Network

mailto:jcamp@jcamplaw.com
https://store.law.com/Registration/Default.aspx?promoCode=pa
http://www.law.com/jsp/pa/PubArticleFriendlyPA.jsp?id=1202488382728
http://www.law.com/jsp/pa/PubArticlePA.jsp?id=1202488382728#
http://www.law.com/jsp/pa/sendEmail.jsp?content=a&id=1202488382728
http://www.law.com/jsp/pa/PubArticlePA.jsp?id=1202488382728#
http://www.law.com/jsp/pa/postComment.jsp?id=1202488382728
http://ad.doubleclick.net/click;h=v8/3b5d/0/0/%2a/w;241342996;0-0;0;42912519;4307-300/250;42210105/42227892/1;;~sscs=%3fhttps://event.on24.com/eventRegistration/EventLobbyServlet?target=registration.jsp&eventid=305943&sessionid=1&key=69C493EE246CDA33245FD0BED132FFE1&sourcepage=register
http://careers.lawjobs.com/jobs/browse
http://www.lawjobs.com/job_posting_opportunities.asp
http://ad.doubleclick.net/click;h=v8/3b5d/0/0/%2a/h;243326453;0-0;0;42912519;4307-300/250;42967615/42985402/1;;~sscs=%3fhttp://www.lawcatalog.com/product_detail.cfm?productID=12950&setlist=0&return=listview


8/7/11 9:31 PMU.S. Supreme Court Says a Complaint Is a 'Complaint'

Page 3 of 3http://www.law.com/jsp/pa/PubArticlePA.jsp?id=1202488382728

LAW.COM
Newswire
Special Reports
International News
Small Firms
Lists, Surveys & Rankings
Legal Blogs
Site Map

ALM NATIONAL
The American Lawyer
The Am Law Litigation Daily
Corporate Counsel
Law Technology News
Minority Law Journal
The National Law Journal

ALM REGIONAL
Connecticut Law Tribune
Daily Business Review (FL)
Delaware Law Weekly
Daily Report (GA)
The Legal Intelligencer (PA)
New Jersey Law Journal
New York Law Journal
GC New York
New York Lawyer
The Recorder (CA)
Texas Lawyer

DIRECTORIES
ALM Experts
LegalTech® Directory
In-House Law Departments at the
Top 500 Companies
New York's Women Leaders in the
Law
Corporate Counsel: Best
Lawyers® Annual Guides
The American Lawyer: Best
Lawyers® Annual Guides
The National Law Journal
Leadership Profiles

BOOKS & NEWSLETTERS
Best-Selling Books
Publication E-Alerts
Law Journal Newsletters
LawCatalog
Law Journal Press Online

RESEARCH
ALM Legal Intelligence
Court Reporters
MA 3000
Verdict Search
ALM Experts
Legal Dictionary
Smart Litigator

EVENTS & CONFERENCES
ALM Events
LegalTech®
Virtual LegalTech®
Virtual Events
Webinars & Online Events
Insight Information

REPRINTS
Reprints

ONLINE CLE
CLE Center

CAREER
Lawjobs

About ALM  |  About Law.com  |  Customer Support  |  Reprints  |  Privacy Policy  |  Terms & Conditions
Copyright 2011. ALM Media Properties, LLC. All rights reserved.

THE LEGAL INTELLIGENCER

HELP  & INFORMATION CENTER  Customer Service | Submit An Article | Submit A Verdict | Letters to the Editor | PICS Order Form

THE  LEGAL INTELLIGENCER.COM  About Us | Contact Us | Privacy Policy | Terms & Conditions

SUBSCRIBE  Click Here For Subscription Options

ADVERTISE  Place An Ad | View Jobs | View Real Estate Listings | View Experts | Professional Announcements | Editorial Calendar

OTHER  RESOURCES  Events | Reprints & Permissions | Legal Products | Retail Marketplace | Public Notices | RSS Feed

Superior Court Backlogs
Swell, in Part Fueled by
Steady Rise in Mass Torts

ABA Panel Suggests
Attorney Discipline Be
Wrested From District
Committees 

The 2011 Electronic AmLaw
200
These reports have become the
industry standard for
determining benchmarks for
success within law firms.

Few Sex Offenders Are
Choosing Trial Before
Confinement 

New Law Expected to
Accelerate Pace of E-Filing
Across the State

Drinker Biddle's Melinson
to Serve as HP's Deputy GC

Phila. Judge: City Council
Calendars Are Not Public
Records 

How Legitimate Is The
Latest Labor Vote?

Injured Woman Floored By
Pro-Religion Decision

     

     

          

     

http://www.law.com/jsp/law/index.jsp
http://www.law.com/jsp/law/advertiseOpp.jsp?p=pa
http://www.law.com/jsp/law/newswire.jsp
http://www.law.com/jsp/law/specialreports.jsp
http://www.law.com/jsp/law/international/index.jsp
http://www.law.com/jsp/law/sfb/index.jsp
http://www.law.com/jsp/law/surveys_rankings.jsp
http://www.law.com/jsp/law/lawblogs.jsp
http://www.law.com/jsp/law/sitemap.jsp
http://www.law.com/jsp/tal/index.jsp
http://www.law.com/jsp/tal/litigation_daily.jsp
http://www.law.com/jsp/cc/index.jsp
http://www.law.com/jsp/lawtechnologynews/index.jsp
http://www.law.com/jsp/mlj/index.jsp
http://www.law.com/jsp/nlj/index.jsp
http://www.ctlawtribune.com/
http://www.dailybusinessreview.com/
http://www.delawarelawweekly.com/
http://www.dailyreportonline.com/
http://www.law.com/jsp/pa/index.jsp
http://www.law.com/jsp/nj/index.jsp
http://www.law.com/jsp/nylj/index.jsp
http://www.gcnewyork.com/
http://www.nylj.com/nylawyer
http://www.law.com/jsp/ca/index.jsp
http://www.law.com/jsp/tx/index.jsp
http://www.almexperts.com/
http://www.legaltechdirectory.com/
http://top500.law.com/
http://www.law.com/jsp/nylj/marketingLanding.jsp?p=nyw
http://www.law.com/jsp/cc/bestLawyers.jsp
http://www.law.com/jsp/tal/bestLawyers.jsp
http://www.nlj.com/profiles
http://law.com/jsp/law/bookstore.jsp
http://www.law.com/jsp/law/newsletters.jsp
http://www.lawjournalnewsletters.com/
http://www.lawcatalog.com/default.cfm?affil=2312863
http://www.lawjournalpress.com/
http://www.almlegalintel.com/
http://www.almexperts.com/litigation/Court%20Reporters/LitExpert/1125822
https://www.ma3000.com/
http://www.verdictsearch.com/
http://www.almexperts.com/
http://dictionary.law.com/
http://www.smartlitigator.com/
http://www.almevents.com/
http://www.legaltechshow.com/
http://www.virtuallegaltechshow.com/
http://www.virtualcorporatecounselforum.com/
http://www.law.com/jsp/law/webinars.jsp
http://www.insightinfo.com/
http://www.law.com/jsp/reprints/index.jsp
http://clecenter.com/
http://www.lawjobs.com/
http://www.alm.com/
http://www.law.com/jsp/law/AboutLaw.jsp
http://www.law.com/jsp/law/contact.jsp
http://www.law.com/jsp/reprints/index.jsp
http://www.law.com/jsp/law/privacy.jsp
http://www.law.com/jsp/law/terms.jsp
http://www.alm.com/
http://www.law.com/jsp/pa/customer_service.jsp
http://www.law.com/jsp/pa/submit_articles.jsp
http://www.law.com/jsp/pa/submit_verdicts.jsp
http://www.law.com/jsp/pa/letters_to_the_editor.jsp
http://www.law.com/jsp/pa/pics_webform.jsp
http://www.law.com/jsp/pa/about_us.jsp
http://www.law.com/jsp/pa/contact.jsp
http://www.law.com/jsp/pa/privacy.jsp
http://www.law.com/jsp/pa/terms.jsp
https://store.law.com/Registration/Default.aspx?promoCode=pa
http://www.law.com/jsp/pa/advertise.jsp
http://lawjobs.careercast.com/careers/jobsearch/results?state=PA;country=United+States;sortBy=moddate;pageSize=20
http://www.thelegalintel.com/classifieds/offices_for_rent.php
http://www.thelegalintel.com/classifieds/expert_witnesses_consultants.php
http://www.law.com/jsp/pa/announcements.jsp
http://www.palegalpubs.com/editorial_calendar10.pdf
http://www.law.com/jsp/pa/events.jsp
http://www.law.com/jsp/pa/reprints.jsp
http://www.lawcatalog.com/pa
http://www.thelegalintel.com/retail/index.php
http://www.palawdirectory.com/public_notices/test_new.asp
http://www.law.com/jsp/rss/rss_pa.jsp
http://www.law.com/jsp/law/sign_me_in.jsp?article=http://www.law.com/jsp/nj/PubArticleNJ.jsp?id=1202509481247&Superior_Court_Backlogs_Swell_in_Part_Fueled_by_Steady_Rise_in_Mass_Torts
http://www.law.com/jsp/law/sign_me_in.jsp?article=http://www.law.com/jsp/nj/PubArticleNJ.jsp?id=1202509474397&ABA_Panel_Suggests_Attorney_Discipline_Be_Wrested_From_District_Committees
http://www.almlegalintelligence.com/r5/showkiosk.asp?listing_id=3459210
http://www.law.com/jsp/law/sign_me_in.jsp?article=http://www.law.com/jsp/nylj/PubArticleNY.jsp?id=1202509745238&Few_Sex_Offenders_Are_Choosing_Trial_Before_Confinement
http://www.law.com/jsp/law/sign_me_in.jsp?article=http://www.law.com/jsp/nylj/PubArticleNY.jsp?id=1202509754054&New_Law_Expected_to_Accelerate_Pace_of_EFiling_Across_the_State
http://www.law.com/jsp/law/sign_me_in.jsp?article=http://www.law.com/jsp/pa/PubArticlePA.jsp?id=1202509622268&Drinker_Biddles_Melinson_to_Serve_as_HPs_Deputy_GC
http://www.law.com/jsp/law/sign_me_in.jsp?article=http://www.law.com/jsp/pa/PubArticlePA.jsp?id=1202509622147&Phila_Judge_City_Council_Calendars_Are_Not_Public_Records
http://www.ctlawtribune.com/getarticle.aspx?ID=41233
http://www.ctlawtribune.com/getarticle.aspx?ID=41232

