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Black Swan and 500 Days of Summer are both known as good movies, and the
unpaid interns working for the production company probably have some good
memories of their involvement. What they do not seem to be having a good time
with is finding out that not being paid was illegal.

Four former interns, Eden Antalik, Alexander Footman, Eric Glatt and Kanene
Gratts, brought action against Fox Searchlight Pictures Inc. (Searchlight) and Fox
Entertainment Group Inc. (FEG) for violations of the Fair Labor Standards Act
(FLSA) and New York and California laws governing payment of wages in Glatt v.
Fox Searchlight Pictures, No. 11 Civ. 6784, * 2 (S.D.N.Y. June 11, 2013). FEG is
RELATED ITEMS the parent corporation of Searchlight, which handles
production and distribution of films. The summary

Jeffrey Campolongo

Peril of Losing Benefits While Vacationing

judgment decision ruled that the interns were, in fact,
Unemployed

employees who had to be paid for their time.
Child-Care Comments Support Gender

Discrimination Claim So, why can't Hollywood get away with having unpaid
interns? Under the FLSA, 29 U.S.C. § 203(g), one is

DOJ Settles Its First ADA Hepatitis B Bias employed if one is suffered or permitted to work. The

Claim ability to not pay someone helping out at your

workplace falls into a slim category excepting one from
coverage by the FLSA, and requires that the individual meet the standard of a "trainee" as described in Walling
v. Portland Terminal, 330 U.S. 148 (1947). In Walling, individuals in a weeklong course for prospective
railroad brakemen were properly treated as unpaid trainees rather than employees. They were not taking the
place of employees, and the required training and constant supervision by employees actually served to
"impede" the company's day-to-day business. "Providing, free of charge, the same kind of instruction [as a
vocational school] at a place and in a manner that would most greatly benefit the trainee" does not subject the
entity to FLSA employee pay requirements. The U.S. Department of Labor, which administers the FLSA, has
adopted Walling into its interpretation of true unpaid internship requirements through six specific criteria:

"1. The internship ... is similar to training which would be given in an educational environment.
2. The internship experience is for the benefit of the intern.

3. The intern does not displace regular employees, but works under close supervision of existing staff.
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4. The employer ... derives no immediate advantage from the activities of the intern; and on occasion its

operations may actually be impeded. I_E A D I N G W I T H

5. The intern is not necessarily entitled to a job at the conclusion of the internship. I N N 0 VAT N

6. The employer and intern understand that the intern is not entitled to wages for the time spent in the

internship."
> LEARN MORE

In the movie productions, the interns were not learning skills of the movie production industry, as one might

learn as a film major. The interns worked in the production office watermarking scripts, making photocopies HARVARD
and making coffee. While they did learn about the "function of a production office," it was by virtue of being BUSINESS SCHOOL
there in the same way a paid employee would learn about his or her surroundings in an office, the opinion said. Executive Education

Any benefits they earned as interns were "incidental to working in the office like any other employee," to
include "resume listings, job references, and an understanding of how a production office works," according to

the opinion.

Continue reading

Smart Litig Your Complete Practice Solution

sunrroon FREE TRIAL
SmartLitigator.com

1 2 Next

Subscribe to The Legal Intelligencer

Commerecial Litigation Associate

Comment on this article Terms & Conditions .
Duane Morris LLP
Philadelphia, Pennsylvania
ATTORNEY
. Confidential
Display Name: Philadelphia, Pennsylvania

Enter your display name (displays publicly)
MORE JOBS POST AJOB

Your e-mail (not displayed with comment)
jcamp@jcamplaw.com

Comment:
W ‘ Leverage o=

LEVERAGING
ACTIONABLE

Actionable CoMPETITIVE
Competitive

Type your comment here...

y Intelligence
Today.

Comments are not moderated.
For more information, please see our terms and conditions.

To report offensive comments, Click Here. RivalEdgecom BE6-866-8677 RivalEdgedalm.com

REVIEW POST

The Law.com Network = | About | ALM Properties | Mobile Apps | ALM Reprints | Customer Support | Privacy Policy | Terms & Conditions | ALM User License Agreement
Copyright 2013. ALM Media Properties, LLC. All rights reserved.

http://www.law.com/jsp/pa/PubArticlePA.jsp?id=1202608832299&kw=U...%20Intelligencer&cn=20130628&src=EMC-Email&pt=AM%20Legal%20Alert Page 2 of 3


http://www.alm.com/
http://www.law.com/jsp/law/sitemap.jsp
http://www.law.com/jsp/law/mobileapps.jsp
http://www.law.com/jsp/reprints/index.jsp
http://www.law.com/jsp/law/contact.jsp
http://www.law.com/jsp/law/privacy.jsp
http://www.law.com/jsp/law/terms.jsp
http://www.law.com/jsp/law/license-agreement.jsp
http://www.law.com/jsp/pa/PubArticlePA.jsp?id=1202608832299&thepage=1
http://www.law.com/jsp/pa/PubArticlePA.jsp?id=1202608832299&thepage=2
http://www.law.com/jsp/pa/PubArticlePA.jsp?id=1202608832299&thepage=2
http://www.law.com/jsp/law/terms.jsp
http://www.law.com/jsp/law/terms.jsp
http://www.law.com/jsp/pa/reportAbuse.jsp?id=1202608832299
https://store.law.com/Registration/Default.aspx?promoCode=pa
http://careers.lawjobs.com/jobs/browse
http://www.lawjobs.com/job_posting_opportunities.asp
http://oasc17.247realmedia.com/RealMedia/ads/click_lx.ads/alm.legalintelligencer/pubarticle/L22/474733976/BottomLeft/ALM/ALM_House_SmartLit_PA_Flight2_2013_300x100/ALM_House_Smart_Litigator_PA_Flight_2_2013_-_300x100.gif/59754734426c484e6630674141446c75?x
http://oasc17.247realmedia.com/RealMedia/ads/click_lx.ads/alm.legalintelligencer/pubarticle/L22/1846807835/Middle2/ALM/ALM_House_Whitepaper_2013_300x250/RE-13-03969-RE-Banner-Ad_300x250.gif/59754734426c484e6630674141446c75?x

Unpaid Movie Production Interns Strike Back With Suit 6/28/13 8:22 AM

BY UNDERSTANDING HARVARD

BUSINESS SCHOOL
Executive Education

@he Legal Intelligencer o

THE OLDEST LAW JOURNAL IN THE UNITED STATES

HOME NEWS FIRMS & LAWYERS COURTS JUDGES SURVEYS/LISTS COLUMNS VERDICTS PUBLIC NOTICES ADVERTISE SUBSCRIBE

Home > Unpaid Movie Production Interns Strike Back With Suit

EMPLOYMENT LAW Font Size: (+](=]

Previous 1 2

Unpaid Movie Production Interns Strike
Back With Suit

This is winning
new business.

Like < 0 Tweet <0 0 Share

By contrast, the benefit to the employer was clear. In the absence of the unpaid interns, a paid employee would

have done the same tasks. New interns or employees were brought on or existing employees worked longer

hours if an intern left or cut back on his or her schedule. FEG requested more interns when they were busier,
"the opposite of what one would expect if interns provided little advantage to the company and sometimes
impeded its work," according to the opinion. It appears that FEG was eliminating paid positions and overtime
pay and increasing its intern program, while also being aware of potential Department of Labor violations. The Companies, agencies mentioned
interns were performing essential, albeit menial, work that in no way was an imposition of the employer. Most viewed stories

Factors in the employer's favor were that there was no promise of paid employment at the end of the Traf.ﬁc Ct. Judge Defends Conduct
During Internal Probe

internship, and there was no expectation of pay. Regardless, the FLSA "does not allow employees to waive their
entitlement to wages," the opinion said, otherwise employers would most certainly take advantage of the ability
to procure free labor. Judge Suspended Without Pay in
Misconduct Case

The interns were, under the totality of the circumstances, employees under the FLSA and New York State Labor

Law and were improperly classified as interns. The issues of the wages owed to the plaintiffs, and what Judge Certifies Class in DuPont
penalties will be assessed against the defendants for the state and federal law violations, remain to be decided. Employees' FLSA Suit

Both sides also moved for summary judgment as to "whether Searchlight was the 'employer' of Glatt and Mass-Tort Litigation Leaves
Footman as that term is defined in the FLSA and NYLL," according to the opinion. The FLSA specifically Philadelphia, Rises Elsewhere
addresses how to define an employer when there are multiple entities involved by providing criteria for "joint

employers." Each individual employer can be held liable for violations of the FLSA. The "control" of the Supreme Court Declares DOMA
purported employer is key. Unconstitutional

The U.S. District Court for the Southern District of New York analyzed FEG's "control" of personnel under two
separate tests that have been used in the U.S. Court of Appeals for the Second Circuit, the "formal control" and
"functional control” tests. A summary of each test's criteria and the court's analysis of each would be too
lengthy to discuss here, but in sum, the court, citing Bonnette v. California Health and Welfare Agency, 704
F.2d 1465, 1470 (9th Cir. 1983), and Zheng v. Liberty Apparel, 355 F.3d 61 (2d Cir. 2003), considered the
entity's control over hiring and firing, supervision, authority for the rate and method of payment, retention of
personnel records, relationship between businesses, and exclusivity of the personnel's work.

To make a movie, the parent company, FEG, works through its film division, Searchlight, which enters into a

production agreement with a corporation that is solely created for the purpose of producing a particular film.
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Lake of Tears Inc. and 500 DS Films Inc. were formed for producing Black Swan and 500 Days of Summer,
respectively. Interns may be obtained through either Searchlight or the production company, but the

EGOTIATION
ROGRAMS

production agreements specify that Searchlight had the power to hire and fire the production companies' N
personnel. Searchlight had significant control over the production companies, and could have eliminated the P
company completely if it wanted.

The bulk of the factors from both tests were in favor of Searchlight being an employer, thus satisfying the court -
that it was a joint employer with the production companies. The lesson learned for future Hollywood <

productions is that creating separate entities is no shield from liability if there is no true separation of control.
wos | HARVARD
Finally, the court cleared the way for many more interns to get their long overdue wages by granting class \' ’ BUSINESS SCHOOL

certification to those with unpaid internships with FEG's divisions in New York over a period of five years. Executive Education

Unpaid interns can legally exist, but the majority of companies offering unpaid internships are likely running
afoul of the law. Affiliation with an educational program may assist with steering clear of legal violations, Smart Litigator'.. e

however, "a university's decision to grant academic credit is not a determination that an unpaid internship 7
)/ Research, Draft, Prepare
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complies with" state or federal law, the opinion said. "Universities may add additional requirements or
coursework for students receiving internship credit, but the focus of the [law] is on the requirements and

SmartLitigator.com

training provided by the alleged employer." In the end, sucking it up and paying those menial temporary

workers minimum wage is a safer bet. «

Jeffrey Campolongo is the founder of the Law Office of Jeffrey Campolongo, which, for over a decade, has

been devoted to counseling employees, working professionals and small businesses in employment

discrimination and human resource matters. The law office also counsels aspiring and established artists and

entertainers regarding various legal issues arising in the entertainment and media industries. é’g{l(;l%ﬁﬁ% AL SEARCH
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