PART 1V:
HOW THE GRAND JURY TRANSACTS BUSINESS
ANDITS RELATION TO THE COURT

When the grand jurors have been duly empaneled and
sworn, the court delivers to them a charge ordinarily in
relation to their duties and those matters concerning which
they may be called upon to investigate.! At times the court
may thus commit specially to their care. matters of great
public importance.2 Judge Addison, in his charges to grand
juries, availed himself of the opportunity in that carly stage
of our Federal government, to inculcate in the citizens
through the medium of the grand jury. a better knowledge
of our political institutions, the theory of government, the
relations between the government and its subjects, and the
subjects with each other. Other eminent jurists have used it
as a means of communication with the public. Judge Wilson
expressed the same thought when he said:? "The grand jury
are a great channel of communication, between those who
make and administer the laws, and those for whom the laws
are made and administered.”

In the press of business at the present day, it is rare, in the
absence of some event of great public importance which the
court deems it necessary the grand jury should consider, for
{125} the court to do more than deliver a brief charge as to
the duties of the grand jury.

While it 1s usual for the court to charge the grand jury only
when they first enter upon their duties, it may at any time
during their period of service, deliver a supplementary
charge or charges to them upon any particular matter, or
upon any special matter which the district attorney may be
prepared to send before them, or may dircet them to
investigate any matters of grave importance to the public
welfare. This 1s usually done by the court upon its own
motion or at the request of the grand jury and probably
would be done upon motion of the district attorney.
Whether it will be done upon motion of counsel for a
defendant whose case will be considered by the grand jury,
has not been settled 4

This question first arose in this country upon the trial of
Aaron Burr.2 In the report of the trial the following appears:

"Mr. Burr called up the motion for a supplemental charge to
the grand jury, in support of which he had. on vesterday,
submitted a series of propositions, with citations of
authorities.

"The Chief Justice (Marshall) stated that he had drawn up a
supplemental charge, which he had submitted to the
attorney for the United States, with a request that it should
also be put into the hands of Col. Burr's counsel; that Mr.
Hay had, however, informed him that he had been too much
occupied to inspect the charge with attention, and deliver it
to the opposite counsel: but another reason was, that there

was one point in the charge which he did not fully approve.
He should not, therctore, deliver his charge at present, but
should reserve it until Monday. In the meantime Col. Burr's
counsel could have an opportunity of inspecting it, and an
argument might be held on the points which had produced
an objection from the attorney for the United States.”

It does not appear in the report of the case that this charge
was ever delivered. The same case discloses, however, that
a {126} communication on the part of the defendant was
actually sent to the grand jury by the Chief Justice:

"Mr. McRae hoped that notice of his communication would
be sent to the grand jury.

"Mr. Martin hoped that Col. Burr's communication also
would go along with it. The Chiefl Justice was unwilling to
make the court the medium of such communications. The
Chief Justice subsequently reduced the communications to
writing and sent them to the grand jury."

What would scem to be the truc rule in such instances was
laid down by Judge Cranch. who said:® "The court may in
its discretion, give an additional charge to the grand jury,
although they should not ask it; and when they do ask it, the
court may, perhaps, be bound to give it, if it be such an
instruction as can be given without committing the court
upon points which might come beflore them to be decided
on the trial in chief. When an instruction to the grand jury is
asked either by the accused or the prosecutor, it is a matter
of discretion with the court to give the instruction or not,
considering the extent of the prayer, and all the
circumstances under which it is asked."

The fact that a portion only of the grand jurors were
specially advised, at their request, as to the law governing
the case then under consideration, will not invalidale an
indictment found by such grand jury.?

The charge of the court delivered to the grand jury will not,
in general, be ground for setting aside the indictment even
though highly inflammatory language be used.® unless the
court should so charge with relation to a specific case to
come before them.? If the charge be in general terms, no
mattcr how impolitic its dclivery may be, a defendant can
hardly complain that he was prejudiced thereby. Should the
courl urge the finding of a particular indictment or in any
manner {127} endeavor 1o inflluence the finding of the
grand jury, a bill so found will be quashed. 1

When the court has charged the grand jury as to their duties,
the jurors then retire to their room to consider the matters
which may come before them. They are there attended by
the district attorney! or one of his assistants, who aids them
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in examining the witnesses and advises them upon
questions of law.22 At common law the grand jurors
conducted the examination of witnesses themselves, not
permitting the attorney for the crown (o enter the room, and
receiving their instructions as to the law directly rom the
court. In order that the crown officer might know what
cvidence was given to the grand jury and perhaps with a
view of overawing the grand inquest when they should
retire to deliberate, they were in several instances in slate
prosecutions required to hear the evidence in open court,
although after so hearing it they were never denied the right
to again hear the witnesses in private.2 In 1794 upon the
indictment of Hardy and others for treason, the grand jury
requested the attendance of the solicitor for the crown for
the purpose of managing the evidence. for which leave of
court was first obtained.!*

It is the general custom at the present day in all jurisdictions
to permit the district attorney to attend the grand juryl2
1128} but he has no right to be present during the
deliberations of the grand jurors!® and should withdraw if
requested to do so: nor is it proper for him to attempt to
control or influence the action of the grand jury!® or to say
what effect should be given to the testimony adduced before
them.l2 But the fact that the district attorney was present
during the deliberations of the grand jury and the taking of
the vote is at most an irregularity and no ground for
quashing the indictment?! in the absence of any averment
and proof that the defendant was thereby prejudiced;t
likewise where after certain persons had testified in a
particular case the district attorney said: "l suppose you do
not want to hear any more."22 If the district attorney should
participate in the deliberations of the grand jury, or make
any cffort to influcnce their finding, the indictment will be
quashed.2® Private counsel for the prosecution {129} have
no right to be present in the grand jury room to examine
witnesses and the district attorney cannot authorize such
action.4

The relation which should be maintained between the
district attorney and the grand jury is well stated by Mr.

Justice Clark:22

"The district attorney is the attendant of the grand jury: it is
his duty as well as his privilege to lay before them matters
upon which they are to pass, to aid them in their
examination of witnesses, and to give them such general
instructions as they may require. But it is his duty during
the discussion of the particular case, and whilst the jurors
are deliberating upon it, to remain silent. It is for the jury
alone to consider the evidence and to apply it to the case in
hand, any attempt on the part of the district attorney (o
influence their action or to give effect to the evidence
adduced, is in the highest degree improper and impertinent.
Indeed, it is the better practice and the jurors have an
undoubted right to require, that he should retire from the
room during their deliberations upon the evidence and when
the vote is taken whether or not an indictment shall be
found or a presentment made."

The tendency of the modern cases is to hold that it 1s the
"right" of the district attorney to be present to examine the
witnesses and conduct the case for the government.28 That it
was not his right at common law was conceded by the
abandonment of hearing the evidence in public when the
grand jury refused to indict in Lord Shaftesbury's case.?” In
the absence of any statute which grants this right to him, it
would {130} seem that the common law rule is still in force
and that the presence of the district attorney in the grand
jury room, even for the purpose of examining witnesses. is
not by reason of his right, but as a matter of grace on the
part of the grand jury.

The Pennsylvania statute under which the office of district
attorney was created provides:2 "The officer so elected
shall sign all bills of indictment, and conduct in court all
criminal or other prosccutions." This statute does not
expressly give him the power to conduct proceedings before
the grand jury: can this authority be said to be implied by
it? That the grand jury is in court although not in open court
will admit of no question. The direction therefore that the
district attorncy shall conduct in court all criminal
proceedings, would scem to be ample authority to conduct
all parts of the prosecution from the time it first comes into
court, usually on the return of the magistrate, until the case
is finally disposed of] either by the acquittal, or conviction
and sentence of the defendant.28

There are two ways in which a grand jury may act in order
to put a defendant upon his trial.

1. By presentment. 2
I1. By indictment.

A presentment 1s the notice taken by a grand jury of any
offence from their own knowledge or observation upon
which the officer of the court must afterwards frame an
indictment before the party presented can be put to answer
it.3

{131} The Constitution of the United States provides:3L
"No person shall be held to answer for a capital or
otherwise infamous crime, unless on a presentment or
indictment of a grand jury.” The provision is in the
disjunctive and Chief Justice Marshall makes the pertinent
inquiry,22 "Is it the indictment or presentment he is to
answer?" Judge Addison expresses the opinion® that a
defendant under this provision may be required to plead to
the presentment without a formal indictment based upon the
presentment being submitted to the grand jury and returned
a true bill by them. His view undoubtedly receives strong
support from the use of the conjunction or in this clause:
but opposed to it is the practice at common law, which has
been universally adopted in this country, of framing an
indictment upon the presentment and submitting it to the
grand jury for their action. Chief Justice Marshall
observes¥ that the indictment "is precisely the first
presentment, corrected in point of form .... to be considered
as one and the same act, and that the sccond is only to be
considered as an amendment of the first."
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Irrespective of the question of the right of the government
to require a defendant to plead to and be tried upon a
presentment without an indictment being founded upon it,
the lack of "technical form" in the presentment makes it
necessary that it should serve only as the basis of an
indictment, otherwise in many instances a defendant would
escape by the failure of the presentment to properly charge
an offence against the statutes.

An indictment is a writtcn accusation of onc or more
persons of a crime or misdemeanor, preferred to and
presented upon oath by a grand jury.32

In Pennsylvania as a legal presentment can only be made
where the offence charged is within the personal knowledge
{132} of at least onc of the grand jurors, and the
presentment 18 the result of his disclosure of knowledge to
his associates, it follows that there are no withesses to
testify before the grand jury in support of it,3® although it
sometimes happens when an indictment has been framed
upon the presentment and is sent to the grand jury that
witnesses are sent before them in support of its averments.32

Where the indictment is not based upon the former
presentment of a grand jury, it is nccessary that witnesses
should testily in support thereol; il the indictment be [ound
without hearing evidence it will be quashed.®®

In Georgia it has been held that an indictment founded on a
presentment of the grand jury need not again be sent before
them for their action upon it.32

If an indictment has been quashed or nolle prossed, a new
indictment for the same offence may be found by the same
grand jury which returned the former one without hearing
evidence in support of the second bill 22

In order to procure the attendance of witnesses to testify in
support of any bill which may be sent before the grand jury,
a subpoena is issued by the district attorney and served
upon such persons as are not bound by recognizance to
appear2! Those who are so bound to appear and testify are
{133} required to be produced by their bondsmen upon
whom notice 1s duly served. If the witness cannot be
produced the bond will be forfeited and a bail piece issued
Lo bring the witness into courl. If the witness is not bound
by rccognizance and fails to appear after being subpoenaced,
an attachment may issuc to compel his attendance upon
motion of the district attorney. If it is necessary that books
or papers be produced in evidence before the grand jury. a
subpoena duces tecum may issue but it should particularly
describe the books and papers wanted,2? and if there is any
question as to whether or not the books or papers so
produced are relevant or material, they may be submitted to
the inspection of the court 22

A witness before the grand jury who refuses to testify upon
the ground that his evidence may tend to convict him of a
crime, is not guilty of contempt* but if the question
propounded to the witness does not disclose upon its face
that it will have such tendency and the witness fails to

clearly show to the court how it will have such cffect, he
may bc punished for a contempt if he refuses to answer
after being dirceted to do so by the court.*

While a witness cannot be compelled to testify as to matters
which would tend to incriminate him, therc is no duty
imposed upon the grand jury to inform a witness, who is
prepared to so testify, of his constitutional privilege.2® This
ruling is based upon the theory that every person is bound
to know the law and any failure through ignorance or
otherwise to claim the constitutional privilege will be
deemed a waiver of it.

A witness duly summoned before the grand jury cannot
refuse to be sworn or refuse to testify without sufficient
excuse. The grand jury may ask the advice and assistance of
the court {134} in such case and il the witness still prove
recalcitrant he may be punished for contempt.£2

The bills are sent or brought into the grand jury room by the
district attorney and delivered to the foreman. The
indictment ought to be signed by the district attorney28
before being submitted to the grand jury®? but should he
fail to do so the court will not quash upon that ground after
the grand jury find a true bill, but will permit him to affix
his signature to the bill in court, and the motion to guash
will then be overruled.® The district attorney's signature
constitutes no part of the indictment. It is only nccessary as
evidence to the court that he is officially prosecuting the
accused in accordance with the duty imposed upon him by
statute.3! In the Federal courts the signature of the district
attorney may be affixed by one of his assistants acting
under a general authority conferred upon him by the distriet
attorney.22

An indictment signed by a person designating himself as
"solicitor general” when there was no such state officer was
held to be invalid.33

135} Upon the back of the bill, the names of the witnesses
should be endorsed by the district attorney.® and in
Pennsylvania®s it is provided by statute that "no person shall
be required to answer to any indictment for any offence
whatcver, unless the prosecutor's name, if any there be, is
endorsed thereon."2¢ Where no prosccutor is proved to
exist, then the defendant must plead without the name of a
prosecutor being endorsed on the indictment.3?

In Mississippi.® Ohio,3? Temneseetl gnd Virginia®! it is also
necessary that the name of the prosecutor be endorsed on
the bill. In Arkansas,®? Florida.®? Kentucky® and {136}
Missouri®s the prosecutor's name must be endorsed in cases
of trespass not amounting to felony.

In Alabama,® the statute requiring the name of the
prosccutor to be endorsed on the indictment has been held
to be merely directory and the omission of such
endorsement will not invalidate the indictment.

In North Carolina®? the prosecuting officer may, in his
discretion, endorse the governor of the state as prosecutor
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on indictments whenever public interest may require it; and
in Mississippi®® it has been held that the foreman of the
grand jury may be endorsed as the prosecutor.

In Massachusets?? the practice is in vogue of omitting the
names of witnesses from the indictment, the grand jury
making a general return of the names of the witnesses
examined by them but without in any manner indicating the
bills upon which they testified. In the case of
Commonwealth vs. Knapp,Z! counsel for the defendant
applied to the court for a list of the witnesses appearing
before the grand jury. The court granted the application,
Judge Wilde, before whom the application was made saying
that such a request had never been refused.

{137} In Mississippi,Z! the names ol the witnesses need not
be returned with the indictment.

Before the witnesses summoned to attend the grand jury are
permitted to testity, they must be sworn. At common law
the witnesses were all sworn in open court at the one time, 2
and this practice is followed in the Federal courts at the
present time, the witnesses there being sworn by the clerk.Z
But this method of procedure is open to the objection that
the grand jury have no accurate knowledge as to whether or
not a particular witness has been sworn” In some
jurisdictions it 1s customary to summon a justice of the
peace as a grand juror, and the wilnesses are sworn in the
grand jury room by him.ZE But in Pennsylvania® it is
provided by the act of March 31.1860; —

"The foreman of any grand jury, or any member thercof, is
hereby authorized and empowered to administer the
requisite oaths or affirmations to any witnesses whose
names may be marked by the district attorney on the bill of
indictment."

The inconvenience resulting from swearing witnesses in
open court who, subsequently, were to appear before the
grand jury, and the ease with which an unsworn witness
might present himself” and testify have caused similar
statutes to be adopted in almost every state.

The power of a grand juror to administer the oathZ is {138}
limited to those cases where the name may be marked on
the bill of indictment.” The presence of the district attorney
in the grand jury room during the examination of witnesses
should, however, make this clause free from controversy,
for il the name of the witmess be not endorsed on the bill
when he comes to be sworn, it can then and there be done
by that officer. The question, however. did arise in the case
of Jillard v. Commonwealth™ where the defendant sought
to take advantage of the swearing and examining of certain
witnesses whose names were not marked upon the
indictment, by a plea in bar, but it was held that at most it
was only ground for a motion to quash.2 [t need not appear
by the indictment or otherwise that the witnesses who
testified before the grand jury were sworn or affirmed.8L
The presumption is that the grand jury complied with all the
requirements of the law before finding a true bill.

Where the grand jury find a true bill and one or more of the
witnesses upon whose testimony the bill was found were
not sworn, it objection be taken betore the detendant
pleads, the indictment will be quashed.82 If a motion (o
quash be not made and the defendant pleads, the objection
has been held to have been waived and cannot be raised by
a motion in arrest {139} of judgment.®® This may now be
considered as the English rule although the decisions have
not been uniform.2 In Rex v. Dickinson® where none of
the witnesses before the grand jury had been sworn at all,
while a motion in arrest of judgment was overruled, the
twelve judges unanimously made application for a pardon.

While it is usual for the district attorney to conduct the
examination, any of the grand jurors may fully interrogate a
witness. 2 But it is not lawful for one witness to be
interrogated by another witness who may happen to be in
the room, nor will more than one witness at a time be
permitted to be in the grand jury room and an indictment
will be quashed if it be shown that this was permitted.®?

An indictment will likewise be quashed where a person,
other than a grand juror is present in the grand jury room
during their deliberations® and participates in the voting.®
But where a stenographer in the employ of the district
attorncy was present and took notes of the testimony of a
witness, it was held that such stenographer was an assistant
to the district attorney and the court refused to quash the
indictment.2

140} Neither the defendant nor any of his witnesses will
be permitted to appear before the grand jury.2! Upon this
point Chicf Justice McKean thus expresses himself:22

"Were the proposed examination of witnesses on the part of
the defendant to be allowed, the long established rules of
law and justice would be at an end. It is a matter well
known and well understood, that by the laws of our country,
every question which aflects a man's life, reputation or
property, must be tried by twelve of his peers; and that their
unanimous verdict is alone, competent to determine the fact
in issue. If then you undertake to inquire, not only upon
what foundation the charge is made, but, likewise, upon
what foundation 1t is denied, you will in effect usurp the
jurisdiction of the petty jury, you will supersede the legal
authority of the court, in judging of the competency and
admissibility of witnesses, and having thus undertaken to
try the question, that question may be determined by a bare
majority, or by a much greater number ol your body, than
the twelve peers prescribed by the laws of the land. This
point has, I believe, excited some doubts upon former
occasions; but those doubts have never arisen in the mind of
any lawyer, and they may easily be removed by a proper
consideration of the subject. For the bills, or presentments,
found by a grand jury, amount to nothing more than an
official accusation, in order to put the party accused upon
his trial: till the bill is returned, there is thercfore, no charge
from which he can be required to exculpate himself; and we
know that many persons against whom bills were returned,
have been afterwards acquitted by a verdict of their
country."”
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{141} The same question was considered by Judge
Addison2 whose opinion is well expressed in the following
language:

"But if witnesses, brought forward by the accused person,
were to be heard in his defence before the grand jury, and
they should find the charge true, this would approach so
near to a conviction, that the traversing of the indictment
afterwards. and the trial by the traverse jury, would appear
nugatory, and might be abolished. The finding of the bill
would raise such an opinion and presumption of the guilt of
the accused person. as must be a bias in the minds of all
men; and the prisoner could not come before the traverse
jury with a hope of that impartiality in his judges, which the
constitution of a jury trial supposes him to expect.”

The duty of the grand jury is to determine whether or not
the evidence presented by the state raises a prima facie
presumption of the guilt of the defendant, or, in other
words, 15 the evidence for the prosecution sufficient to
sustain a conviction. If" it is, then a true bill should be
returned; if not, the bill should be ignored. With this
intermediate stage of the prosecution a defendant has no
concern except that it shall be according to law. He has
secured to him the constitutional right of trial by jury and
not trial by grand jury, and untl he shall have been indicted
he is not called upon 1o make defence. Until he is thus
called upon to face a petit jury he is neither entitled nor will
he be permitted to present any evidence in his own behalf.

In the Federal courts it was formerly held that the
defendant's witnesses might go before the grand jury with
the consent of the district attorney:?* but it is now held that
the district attorney cannot give permission to the defendant
to send witnesses in his own behalf before the grand jury.2s
Only in the event that the testimony of any of defendant's
witnesses is essential to make out a case for the governiment
will this rule be departed from.

In the hearing of the testimony of the witnesses appearing
{142} before them, the grand jury should be governed by
the ordinary rules of evidence and no indictment should be
found upon evidence, which, before the petit jury and
uncontradicted, would not support a conviction.28 Tt is the
duty of the district attorney to permit the grand jury to
receive no incompetent evidence.? but the restriction which
prohibits him from taking any part in their proceedings after
adducing all the evidence for the government, would
likewise prevent him from expressing his opinion as to the
insufficiency of the evidence to warrant a conviction. While
it 1s the duty of the district attorney not to proceed further
when he knows the evidence insufficient to convict, it is at
the same time the exclusive province of the grand jury to
determine the sufficiency of the evidence to justify the
indictment. Should an indictment be found upon
insufficicnt evidence, it is within the province of the district
attorney to enter a nolle pros which he may do with leave of
court. In this manner he would leave the grand jurors to
arrive at their own conclusions without interference from
him, while at the same time he could observe the duty
imposed upon him by his oath, and relieve the defendant

from an unsupported accusation. But while he expresses no
opinion as to the sufficicney or insufficiency of the
evidence to justify the finding of a true bill. he should
advise them as to the legal requirement.

The grand jury should, therefore, receive only the best
cvidence which can be procured, being admissible evidence
before the petit jury.22 They should not receive hearsay or
irrelevant {143} evidence. but if they do receive it, this will
not of course be sufficient ground for quashing the
indictment,Z2 and cannot be availed of on motion in arrest
of judgment 120

In North Carolinal® it was held that an indictment would be
quashed where it was found upon the testimony of
interested or incompetent witnesses.

Where a paper is sent before the grand jury it should be
relevant to the matter then under consideration, although its
materiality may not appear.”2 When a subpoena duces
tecum has issued, the court will decide whether the books,
papers and documents ordered to be produced are relevant
and material, and whether or not they are privileged

communications. 123

Where the grand jury suspect that a witness has been
tampered with by the prisoner, they will not be permitted to
receive in evidence his written examination before the
committing magistrate in lieu of his parol testimony.1®

An indictment found upon the evidence of a person who is
an incompetent witness by reason ot his conviction of an
{144} infamous crime will be quashed!® as will one
founded upon the testimony of a witness who has been
convicted of perjury.!®® But where an indictment was found
upon the uncorroborated cvidence of an accomplice the
court refused to quash.¥ The court has also refused to
quash where an indictment has been found after the
defendant voluntarily testifies before the grand jury 18

In England an indictment for treason will be quashed unless
it is founded on the evidence of two witnesses to the same
overt act!® but the rule is otherwise in the Federal courts 1L

It would seem, however, where the grand jury find an
indictment either upon the evidence of a single witness who
is incompetent, or after hearing the evidence of more than
one witness, one of whom is incompetent, that it should be
quashed if these facts be made to appear!t While an
opposite view {145} has been taken in some of the states, 12
it can hardly be said that their position is well founded in
reason. If the grand jury should not be permitted to receive
evidence inadmissible before a petit jury, if they do receive
it the indictment should be quashed upon the same theory
which prompts the award of a new trial when the trial judge
against the objection of counscl permits an incompetent
witness to testify. If, as the courts have said, it is impossible
to say what effect the testimony of the incompetent witness
may have had toward influencing the verdict of the petit
jury,3 which hears the evidence in the presence of the
judge, how much more strongly the same reason applies
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where an incompetent witness testifics before the grand jury
and his evidence is heard in secret.

The same reason which has moved the court to quash an
indictment when it was based upon the testimony of a
single person and he incompetent,"? should also apply in
cases where there is more than one witness some of whom
are and one or more of whom are not competent. It may
well be that the testimony of the incompetent witness
formed the principal cvidence against the defendant, or it
may have been the necessary connecting link in the chain of
circumstances, without which the grand jury would have
ignored the bill, and it would be manifestly unjust to
compel a defendant to answer to an indictment found in
such a manner. That the tendency of the cases in general
may be said to accord with this view will be scen in the fact
that although other witnesses were examined at the same
time, an indictment was quashed where the delendant was
compelled to testify against himself,'* and {146} where an
unsworn witness testified before the grand jury.1®
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