PART 111:
THE OATH POWERS AND DUTIES OF GRAND JURORS

QOaths

"Themlh of a grand juryman," says Judge Wilson! "i
L grand juryman," says Judge Wilson,! "is
the commission under which he acts." This statement, while
undoubtedly a correct exposition of the law as then
understood, is in our modern jurisprudence not sufficiently
comprchensive, and is subject to the qualification that,
coupled with additional statutory powers, and duties within
the bounds prescribed by statutes or as defined by the
courts, it forms his commission.

Foreman

The oath as administered to the foreman of the grand jury™
is generally in the following language:

"You, as foreman of this inquest, for the body of
the County of , do swear, {95} (or affirm)
that you will diligently inquire, and true
presentment make, of such articles, matters, and
things as shall be given you in charge or otherwise
come to your knowledge, touching the present
service; the commonwealth's counsel, {96} your
tellows' and your own you shall keep secret; vou
shall present no one for envy, hatred or malice;
neither shall you leave any one unpresented for
fear, favor or affection, hope ot reward or gain, but
shall present all things truly as they come {97} to
your knowledge, according to the best of your
understanding (so help yvou God.)"

Remaining Jurors

This oath the balance of the grand jurors pledge themselves
to abserve in these words:

"The same oath (or affirmation) which your
foreman hath taken, on his part, you and every of
{98} you, shall well and truly observe, on your
part (so help you God)."

History

The grand juror's oath is of great antiquity. When in the
time of Ethelred [1 the twelve Thanes went out, they "swore
upon the relic that was given them in hand that they would
accuse no innocent man nor conceal any guilty one."? In
Bracton's time the oath and pledge bound the grand jurors
to {99} similar action.? But while the powers of the grand
jury were much broader than they are today, the oath of the
grand juror was narrower in its scope. "l will speak the truth
concerning this which ve shall ask me."* the grand juror
swore, and if the oath was his commission, then the limits
of his powers were denned by those things concerning

which the king's justice should ask. The oath proper, as
usually referred to, in no wise resembles the present day
oath, but at the conclusion of the reading of the capitula by
the justices as to which the grand jurors had sworn to speak
the truth, they pledged themselves to do faithfully those
things which the justices required of them, to aggrieve no
one through enmity, nor defer to any one through love, and
to conceal what they had heard.5 This was undoubtedly, in
the nature of a supplemental oath and contains the elements
of the oath of the present day.

In the time of Britton® but one oath was taken, containing
all the elements of the two oaths taken in Bracton's time,
and more generally conforming to the oath now
administered. In a book printed in the time of Oliver
Cromwell,! the oath taken by the foreman of the grand jury
is given as follows: "Ye shall truly inquire, and due
presentment make of all such things as you are charged
withall on the Queen's behalf, the Queen's councell, your
owne, and your fellowes, you shall well and truly keepe;
and in all other things the truth present, so help you God,
and by the contents of this Booke."

It will be noted that this oath, like the one taken by the
grand jurors in Bracton's time, places a limitation upon the
power of the grand jury. They are charged to present "all
such things as vou are charged withall on the Queen's
behalf," so that if their oath be regarded as their
commission and denning the bounds within which they
could lawfully act, they were prevented from making
presentment of anything with which they had not been
charged. But in practice no such {100} restriction was
placed upon them. They were regarded as an arm of the
government to bring wrong-doers to justice, and in this
respect they exercised the broadest and most unlimited
powers.

The view was taken in the early history of the Federal
courts that grand juries, on their own motion, institute all
proceedings whatsoever.® This view received strong support
from Judge Wilson.? at that time one of the justices of the
United States Supreme Court, who remarks that the grand
jurors' oath "assigns no limits, except those marked by
diligence itself, to the course of his inquiries: why, then,
should it be circumscribed by more contracted boundaries?
Shall diligent inquiry be enjoined? And shall the means and
opportunitics of inquiry be prohibited or restrained?”

The same broad view of the right of the grand jury to act
was taken by Mr. Bradford, Attorney General of the United
States in 1794, in a letter to the secretary of state.1? [n this
he recognized the right of a prosecutor to personally appear
before the grand jury with his witnesses and make his
complaint directly to them without the necessity of it
passing through any intermediate tribunal ! This, however,
is not now the law in the Federal courts.2
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{101} In Pennsylvania, a somewhat narrower view of the
power of the grand jury was taken. Judge Addison in his
very learned charges to grand juries says: "The matters
which, whether given in charge or of their own knowledge,
are to be presented by the grand jury, are all offences within
the county. To grand juries is committed the preservation of
the peace of the county, the care of bringing to light for
examination, trial and punishment, all violence, outrage,
indecency and terror, everything that may occasion danger,
disturbance or dismay to the citizens. Grand juries are
watchmen, stationed by the laws to survey the conduct of
their fellow-citizens, and inquirc where and by whom
public authority has been violated, or our constitution or
laws infringed.” But the grand jury is not to summon
witnesses except under the supervision of the court.l? This
effectually limits them to such matlers as arc within their
own knowledge or may be given them in charge by the
court or by the district attorney.

Diligent Inquiries and True Presentments

The first duty imposed upon the grand jurors by their oath
is that they will "diligently inquire and true presentment
make." Judge Addison, in his charge to the grand jury at
September Sessions, 1792, said,

"the accurate interpretation, in its true extent, of
the diligent inquiry and true presentment which the
grand jury is sworn to make, has not been
precisely agreed on by learned men,"!

Four years carlier, however, these words had reccived a
judicial interpretation in Pennsylvania,l2 in a casc pending
before the grand jury. A grand juror asked what was meant
by the words "diligently inquire,” to which Chief Justice
McKean replied,

"The expression meant, diligently to inquire into
the circumstances of the charge, the credibility of
the witnesses who support it, and from the {102}
whole, to judge whether the person accused ought
to be put upon his trial. For (he added) though it
would be improper to determine the merits of the
cause, it is incumbent upon the grand jury to
satisfy their minds. by a diligent inguiry, that there
is a probable ground for the accusation, before
they give it their authority, and call upon the
defendant to make a public defense.”

In his charge to the grand jury in the Circuit Court for the
District of Maryland in 1836, Chief Justice Taney, of the
United States Supreme Court, said,1®

"But in our desire to bring the guilty to
punishment, we must still take care to guard the
innocent from injury; and every one is deemed to
be innocent until the contrary appears by sufficient
legal proof. You will, therefore, in every case that
may come before vyou, carefully weigh the
testimony, and present no one, unless in your
deliberate judgment, the evidence before you is

sufficient in the abscnce of any other proof, to
justify the conviction of the party accused.”

The difference in the extent of the powers of grand jurors in
the Federal courts and in the courts of Pennsylvania and
other states is reflected in the wider range which the Federal

judges give to this clause of the oath. The construction

placed upon these words in the Federal courts is probably
most fully and clearly expressed by Chief Justice Chasel? in
the following language:

"You must not be satisfied by acting upon such
cases only as may be brought before you by the
district attorncy, or by members ot your body to
whom knowledge of particular offences may have
come. Your authority and your duly go much
further. You may and you should, summon before
you, officers of the government, and others whom
you may have reason to believe possess
information proper for your action, and examine
them fully."

But in making diligent inquiry neither the Federal nor the
state grand jury is wholly unrestrained. They may only
inquire and present within the extent of their powers as will
be {103} hereafter treated of!® and according to the well
established principles of law. A grand jury may only inquire
into offences occurring within its territorial jurisdiction,®
and not barred by the statute of limitations;2! but within
such jurisdiction they may investigate into every crime
known to the law,2! and which comes before them in one of
the methods provided by law. They may investigate a crime
committed after they are empancled.22

In making their inquiries, the grand jurors are not permitted
to summon witnesses for the defence either upon their own
motion?! or at the request of the defendant or his counsel,2*
nor will the court allow the defendant's witnesses to go
before the grand jury,2? either with or without the consent of’
the district attorney;2® nor may any witnesses appear before
or send any communication to them, pertaining to a matter
then pending before the grand jury, except upon the
previous order of the court.2 In Connecticut, the
extraordinary method is in force ot allowing the defendant
to be present during the examination of witnesses before the
grand jury.2® but his counsel will not be admitted to their
deliberations.2?

If the grand jurors are not satisfied with the evidence {104}
presented by such witnesses as they have heard, they may
ask that additional testimony be submitted to them.2! This
request should be made to the court, who has the sole power
of ordering that process issue to produce any additional
evidence before the grand jury;¥ but in the United States
courts it is sufficient if application be made to the district
attorney, who may direct that process issue.22 Ordinarily the
grand jury cannot on their own motion summon witnesscs
to appear before them,® for they usually have neither the
right to issue the necessary process to command their
altendance nor the power to punish il witnesses refuse o
appear.
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In Tennessee the grand jury is vested by statute with broad
inquisitorial powers in certain cases, and in such instances
they may send for witnesses without an order of court.*

In Missouri®® and Maryland®® a grand jury is vested with
similar authority. But the powers conferred on grand juries
by such statutes being in derogation of the common law,
cannot be extended beyond the express provisions of the
statute itself.3

{105} When they have heard all the evidence which can be
produced, they are then prepared to make their presentment.
It was formerly thought in England that the grand jury
should present "in case there be probable evidence,"3# but
this rule is now altered.® In the Federal courts® the rule
there prevailing is thus stated by Mr. Justice Field,*!

"To justify the finding of an indictment the grand
jury must believe that the accused is guilty. They
should be convinced that the evidence before
them, unexplained and uncontradicted, would
warrant a conviction by a petit jury."42

This is now the law in Pennsylvania,®? although formerly
the English rule obtained.® The same rule is recognized in
New York,* Massachusetts®® and Virginia,®? and has been
adopted in California by statute 8

Restrictions on Powers

In making diligent inquiry and true presentment, the grand
jury is restricted to "such articles, matters and things as
shall be given vou in charge or otherwise come to vour
knowledge, touching the present service"¥ This clause of
the oath is the {106} grant of power to the grand jury, but
the extent of the powers under this grant have not received
a like construction in the various jurisdictions. It has been
the tendency in Pennsylvania® to restrict this power within
the narrowest lines, while the Federal courts, like the
English courts, permit a very wide exercise of it. The first
view is sct forth in a celebrated opinion rendered by Judge
King3! in 1845. After describing how the ordinary mode of
instituting prosecutions is by arrest on a warrant based upon
an affidavit, with a subsequent binding over of the
defendant or holding him in bail to answer at court, and
detailing the subsequent steps whereby a bill charging the
offence is submitted by the district attorney to the grand
jury, and which is either returned a true bill or ignored, he
then describes the extraordinary modes of criminal
procedure which may be pursued, in the following words:

"The first of these is, where criminal courts of their
own motion call the attention of grand jurics to
and direct the investigation of matters of general
public import, which, from their nature and
operation in the entire community, justify such
intervention. The action of the court on such
occasions, rather bear on things than persons; the
object being the suppression of general and public
evils, aflecting in their influence and operation
communities rather than individuals and therefore,

more properly the subject of general than special
complaint. Such as great riots that shake the social
fabric, carrying terror and dismay among the
citizens; general public nuisances affecting the
public health and comfort; multiplied and flagrant
vices tending to debauch and corrupt the public
morals, and the like. In such cases the courts may
properly in aid of inquiries directed by them,
summon, swear, and send before the grand jury,
such witnesses as they may deem necessary 10 a
full investigation of the evils intimated. in order to
enable the grand jury to present the offence and the
offenders. But this course is never adopted n case
of ordinary crimes, charged against individuals.
Because it would involve, to a certain extent, the
expression of opinion by {107} anticipation, on
facts subsequently to come before the courts for
direct judgment; and because such cases present
none of those urgent necessities which authorize a
departure from the ordinary course of justice. In
directing any of these investigations, the court act
under their official responsibilities, and must
answer for any step taken, not justified by the
proper excreise of a sound judicial discretion.

"Another instance of extraordinary proceedings, is
where the attorney general ex-officio prefers an
indictment before a grand jury, without a previous
binding over or commitment of the accused. That
this can be lawtully done is undoubted. And there
are occasions where such an exercise of official
authority would be just and necessary, such as
where the accused has fled the justice of the state,
and an indictment found, may be required previous
to demanding him from a neighboring state, or
where a less prompt mode of proceeding might
lead to the escape of a public offender. In these,
however, and in all other cases, where this
extraordinary authority is exercised by an attorney
general, the citizen affected by it is not without his
guarantees. Besides, the intelligence, integrity, and
independence, which always must be presumed to
accompany high public trust, the accused unjustly
grieved by such a procedure, has the official
responsibility of the officer to look to. If an
attorney general should employ oppressively, this
high power, given to him only to be used when
positive emergencies or the special nature of the
case requires its exercise, he might be impeached
and removed from office for such an abuse. The
court, too, whose process and power is so
misapplied, should certainly vindicate itself, by
protecting the citizen. In practice, however, the law
olTicer of the commonwealth always exercises this
power cautiously; generally under the direction of
the court, and never unless convinced that the
general public good demands it.

"The third and last of the extraordinary modes of
criminal procedure known to our penal code, is
that which is originated by the presentment of a
grand jury. A presentment, properly speaking, is
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the notice taken by a grand jury of any offence
from their own knowledge or observation, without
a {108} bill of indictment being laid before them
alt the suit of the commonwealth. Like an
indictment, however, it must be the act of the
whole jury, not less than twelve concurring on it. It
1s, in fact, as much a criminal accusation as an
indictment, except that it emanates from their own
knowledge, and not from the public accuser, and
except that it wants technical form. It is regarded
as instructions for an indictment. That a grand jury
may adopt such a course of procedure, without a
previous preliminary hearing of the accused, is not
to be questioned by this court.”

The other view was expressed in an equally able manner by
Mr. Justice Field32 in 1872:

"Your oath requires you to diligently inquire and
true presentment make, 'of such articles, matters
and things as shall be given you in charge, or
otherwise come to vour knowledge touching the
present service.

"The first designation of subjects of inquiry are
those which shall be given you m charge; this
means those matters which shall be called to your
attention by the court, or submitted to your
consideration by the district attorney. The second
designation of subjects of inquiry are those which
shall otherwise come to your knowledge touching
the present service: this means those matters
within the sphere of and relating to your dutics
which shall come to your knowledge, other than
those to which your attention has been called by
the court or submitted to your consideration by the
district attorney.

"But unless knowledge 1s acquired in one of these
ways, it cannot be considered as the basis for any
action on your part.

"We, therefore, instruct you that your
investigations are to be limited: —

"First. To such matters as may be called to vour
attention by the court: or

"Second. May be submitted to your consideration
by the district attorney: or

"Third. May come to your knowledge in the course
of your investigations into the matters brought
betfore you, or from your own observations: or

"Fourth. May come to your knowledge from the
disclosures of your associates.

"You will not allow private prosecutors to intrude
themselves into your presence, and present
accusations. Generally such parties are actuated by
private enmity, and seek merely the gratilication of
their personal malice.

"If they possess any information justifying the
accusation of the person against whom they
complain, they should impart it to the district
attorney, who will seldom fail to act in a proper
case. But if the district attorney should refuse to
act, they can make their complaint to a committing
magistrate, before whom the matter can be
investigated, and if sufficient evidence be
produced of the commission of a public offence by
the accused, he can be held to bail to answer to the
action of the grand jury.”

" / our / 2 ) . -
But how come to your knowledge: It will consequently be seen from the opinions of Judge

King and Mr. Justice Field that the powers of the grand jury
1110} in Pennsylvania and the Federal courts coincide in
these particulars:

"Not by rumors and reports® but by knowledge
acquired from the evidence before you, or from

your own observations. Whilst you are inquiring as
to one offence, another and different offence may
be proved, or witnesses before you may, in
testifying, commit the crime of perjury.

"Some of you, also, may have personal knowledge
of the {109} commission of a public offence
against the laws of the United States, or of facts
which tend to show that such an offence has been
committed, or possibly attempts may be made to
influence corruptly or improperly your action as
grand jurors. It you are personally possessed of
such knowledge, vou should disclose it to your
associates; and if any attempts to influence your
action corruptly or improperly are made, you
should inform them of it also, and they will act
upon the information thus communicated as if
presented 1o them in the [irst instance by the
district attorney.
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1. That they may present such matters as are given

them in charge by the district attorney, by means of
bills submitted to them based upon the return of the
committing magistrate, or with the investigation of

which they are specially charged by the court. 54

. That they may present such matters as are within

the actual knowledge of one of the grand jurors, the
facts of which are communicated by him to his
fellow jurors.

. That thecy may present where the district attorney,

upon his official responsibility, submits a bill to the
grand jury without a previous commitment or
binding over, in cases where the defendant is a
fugitive from justice, and when emergencies may
require that he should act promptly.



But the Federal grand juries have the additional power of
presenting such offences as come to their knowledge while
they arc investigating other matters, through the testimony
of the witnesses appearing before them.22 This method of
procedure has been held to be unlawful by the Supreme
Court of Pennsylvania.

Bills of Indictment Profered by District Attorneys

The right of the district attorncy to prefer a bill of
indictment to the grand jury upon his official responsibility
and without leave of court is now firmly established both in
the Federal courts®? and in the courts of Pennsylvania, 2 but
this {111} right has invariably been stoutly opposed by
defendants, and the exercise of it may well be the subject of
criticism in view of the very weak foundation upon which
the decisions have been made to rest. The inherent
weakness of it is perhaps best observed in the fact that the
district attorney rarcly exercises the right without first
obtaining leave of court,® and those decisions which are
most frequently quoted as sustaining the right invariably
contain the proviso, "with leave of court.”

Treating of the right of the attorney general to thus act upon
his official responsibility without lcave of court, Judge King
says,2 "that this can be lawfully done is undoubted," and
his ability and learning make his opinion of great weight.
But he cites no authority in support of the doctrine which he
states so positively, and in the case of Commonwealth v.
English,® Judge Pratt, while he cites and follows the
doctring thus laid down, admits that the opinion of Judge
King upon this point may be considered obiter dictuin. In
the cases of McCullough v, Commonwealth.®? and Brown v,
Commonwealth,8 while the right of the district attorney,
with the leave of court, to send in bills of indictment to the
grand jury without any prior prosccution has been distinctly
affirmed, the right {112} of this officer to do so without
leave of court is nowhere shown.

In the case of Rowand v. Commonwealth,® the assignments
of error unfortunately failed to raise this point, and raised
only questions which were then well settled. The grand jury
in this case ignored the bill and the district attorney without
leave of court sent a new bill to a subsequent grand jury,
which returned a true bill. Judge White in his opinion in the
court below upon a motion to quash the indictment said, "I
doubt not the power of the court, on cause shown upon
affidavit, to direct a bill to be sent back to be reconsidered
by the same or a subsequent grand jury. But in the absence
of such direction by the court, I doubt the legality, and very
much condemn the practice of sending up the same bill (or
one just like it, based on the same information) to a
subsequent grand jury, after it has been ignored by one
grand jury. Ordinarily an ignoramus should be the end of
the case. If T were acting on my own judgment T would
quash these, but as [ have been informed that the course
pursited in these cases has been ahwavs sustained by this
court, I shall conform to that practice and refuse these
motions."

Mr. Justice Woodward, who delivered the opinion of the
Supreme Court, said.,

"But principles have been long settled which
require that the action of the district attorney in
these cases shall be sustained,"

and he rests this statement upon the dictum of Judge King.
He further says,

"While, however, the possession of this
exceptional power by prosccuting officers cannot
be denied, its employment can only be justified by
some pressing and adequate  necessity.  When
exercised without such necessity, it is the duty of
the Quarter Sessions to set the officer's act aside."”

If, as the learned judge says, the possession of this
exceptional power by prosecuting officers cannot be denied,
then surely it must rest upon some clearly detined authority.
But he relies upon a statement for which the author thercof,
cites {113} no authority. This question not having been
raised by the assignments of error, the opinion of the court
upon this point must consequently be regarded as obiter
dictim.

This question was directly involved in a case before Judge
Pratt,® who states,

"After the most carcful examination of the text
books and reports, | have been able to find but few
adjudicated cases on the subject, and no one case
reported where this authority has been conceded to
the attorney general or to the district allorney,
without some qualification; only, perhaps in the
case of Brown v. Commonwealth, 26 P. F. Smith,
319."

He, however, attempts to show that the powers now claimed
for the district attorney are those which were formerly
possessed by the attorney general and were the same as
those which Blackstone states®® were possessed by the
attorney general for the crown.

An examination of the authority cited shows that the
attorney general only exercised this authority by
informations filed in the Court of King's Bench for "such
enormous misdemeanors as peculiarly tend to disturb or
endanger his government, or to molest or affront him in the
regular discharge of his (the king's) royal functions."®? But
neither Blackstone nor any of the other English authorities
concede the right of the attorney gencral, ex-officio, to lay
before the grand jury an indictment. The right of the
attorney general or the district attorney to exercise this
power of proceeding by information is swept away by the
Constitution of Pennsylvania, which provides that no
information shall be filed for an indictable offence.®

That he may exercise the same power over indictments that
at common law he exercised with regard to informations
cannot be conceded, when by constitutional provisions he
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can no longer exercise such power in filing informations
and it never existed in connection with indictments and has
not been extended to them by statute. In the absence of
clear evidence of {114} this authority to so act, it would
appear improper to permit the exercise of this high power
except by leave of court.

In Commonwealth v. Sheppard,®? Rice, P. J.. said:

"In such cases, that is, where the indictment is sent
up by the district attorney without first obtaining
the leave of the court, the discretion of the court
may be invoked, and is exercisable upon motion to
quash. [f the court refuses to quash, this,
ordinarily, is equivalent to giving its sanction. If
the court sustains the motion to quash, this is
tantamount to refusing its approval of the action of
the district attorney."

Where the district attorney first obtains leave of court to
send a bill of indictment to the grand jury without previous
arrest and binding over, the court will overrule a motion to
quash the indictment.? When, however, the initial step in
the prosecution is the laying of the district attorney's bill
before the grand jury, it is necessary that it should possess
some special carmark by which it is to be known as his
official act other than merely affixing his signature thercto.

7i

The courts, having thus sustained the right of the district
attorney to send a bill of indictment to the grand jury on his
official responsibility alone, have had no hesitation in
supporting the right of the district attorney to send to the
grand jury indictments charging offences which were not
included in the original informations made before the
magistrate, and his right to so do may now be regarded as
settled.?2

{115} In the Federal courts a defendant may be proceeded
against by information in cases where the offence is not "a
capital or otherwise infamous crime,"Z but it has been held
that the right to file an information is not a prerogative of
the prosecutor's office and the district attorney must first
obtain leave of court.Zd The court may dircet before
granting lecave that the accused be brought into court to
show cause why the information should not be filed against
him.Z= This right to proceed by information is in addition to
the right to lay an indictment belore the grand jury and may
be and sometimes is used when the grand jury has ignored a
billLZe The provisions of the United States Revised
Statutes™ authorizing the prosecution of certain oftences
either by indictment or by information do not preclude the
prosecution by information of such other offences as may
be so prosecuted without violating the constitution and
United States statutes.”

In some of the states provision has likewise been made for
the prosecution of offences other than capital or other
infamous crimes by information, while in other states even
capital crimes may be prosccuted by information.

Grand Juries as Shields

In the exercise of their power, the grand jury has frequently
acted as the defender of the liberty of the press in attempted
prosecutions for libel; and have stood as a shicld between
courageous cditors who have boldly endeavored to expose
official wrong doing, and the persons who have been stung
into action by the exposures thus made. Two instances,
however, have occurred in Pennsylvania where the public
press has made {116} sharp attacks upon the grand jury.
The grand jurors made inquiry of the court as to what
redress they had or what action could be taken. Judge
Ludlow advised them that as an official body they had no
redress and could take no action against the persons
responsible for the publication.”

Secrecy

The him "the
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