PARTII:
ORGANIZATION AND QUALIFICATIONS

Number of Jurors

The grand jury is a body composed of not less than
twelvel and not more than twenty-three persons;? and in the
Federal courts it is provided by Act of Congress that the
number shall not be less than sixteen nor more than twenty-
three? Twenty-four, however, are summoned, but never
more than twenty-three are sworn, lest there be two full
juries, one of whom is for finding a true bill, the other for
ignoring it.* Where twenty-four were sworn the indictment
was quashed.f and this decision is undoubtedly in accord
with the reason of the rule.

If twenty-four are sworn and serve upon the panel, then the
reason of the rule that there shall not be two full juries is
violated, and while the jurors may be interrogated as to
whether {46} twelve concurred in finding the bill, they will
not be permitted to make known how many cither voted for
or against it.® The law's requirement of secrecy concerning
the manner in which the grand jury acts, therefore makes it
imperative that the reason of the rule be adhered to strictly.
If more than the number prescribed by law are sworn on the
grand jury, even though all be regularly drawn, summoned
and returned, it cannot legally act.? All on the panel in
excess of the legal number are not bound by the oath and
their presence in the grand jury room destroys its secrecy of
action, and will vitiate the indictment. If more than the legal
number of grand jurors are drawn, summoned, empaneled
and sworn, but only the legal number actually serve, the
defendant will in no manner be prejudiced thereby and an
indictment found by such grand jury will be sustained.®

While the presence of more than the maximum number of
grand jurors will invalidate an indictment, the presence of
less than the minimum number will not always work this
result? unless there should be present less than the legal
number required to find an indictment. The general rule
seems to be that where the statute specifies a certain
number shall constitute the grand jury and less than this
number be empancled, the grand jury is illegally
constituted; but if the legal number be empancled and
afterward some of the grand jurors absent themselves, an
indictment will be valid if found by the number of grand
jurors required to concur in its finding 1

{474 While the decisions upon this point are by no means
uniform, the later cases hold that the grand jury having
consisted of the prescribed number at the time it was
empaneled. and thereby was a lawful body when formed, it
remains a lawful body thereafter even though less than the
minimum number remain, provided the number required to
find a true bill are present at its finding. It must be
remembered, however. that this question can only present
itself where a statute has been enacted preseribing the
minimum number of grand jurors necessary to form a legal

grand jury and then providing that a number less than the
minimum may tind a true bill. This question could not arise
with the common law grand jury. There the minimum
number to constitute a lawful body is fixed at twelve, and
this entire number must concur in order to find a true bill. If
less than the minimum in such case be present, a bill found
by such lesser number would be void.

The leading case upon this question is In re Wilson!™ where
the United States Supreme Court refused to discharge upon
a writ of habeas corpus a defendant who had been indicted
by a grand jury consisting of fifteen persons, twelve
concurring, where the statute provided that the grand jury
should consist of not less than seventeen nor more than
twenty-three, and requiring only the concurrence of twelve
for the finding of a true bill. Mr. Justice Brewer, who
delivered the opinion of the court in this case says:

"By petitioner's argument, it there had been two more grand

jurors it would have been a legal body. If the two had been

present, and had voted against the indictment, still such
opposing votes would not have prevented its finding by the
concurrence of the twelve who did in fact vote n its favor.
It would scem, therefore, as though the error was not
prejudicial to the substantial rights of the petitioner.”

Selection of Jurors

The manner of selecting and procuring the attendance of
grand jurors is now wholly regulated by statute in the
various states. While the statutes differ in the method
provided for procuring the attendance of grand jurors, the
general practice in many of the states 1s for the court to
issue an order or {48} precept! 1o the proper official
directing that a venire issue!? which commands the persons
charged with such duties™ to draw and summon a panel of
grand jurors. The venire should be under the seal of the
court,® although it has been held not to be void when
issued without the seal X If it is improperly tested the writ
may be amended.Z

In some states it is provided by statute that the grand jurors
shall be drawn or summoned at a certain time prior to the
session of the court. Where this requirement has been
neglected or disregarded the indictment in some instances
has been {49} quashed:!® in others it has been sustained
upon the ground that this provision of the statute is but
directory and a failure to comply with it will in no manner
prejudice the defendant.2

A venire which directs the sheriff to summon good and
lawful men is sufficient; it need not set forth the
qualifications requisite to constitute them good and lawful
grand jurors.2! It should set forth correctly the names of the
persons to be summoned; failure to observe this
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requirement affords good ground upon which a defendant
may move to sct aside the indictment. It has, however, been
held that the omission of a middle name, the insertion of a
wrong initial, the omission of an initial, or the mis-spelling
of a name will in general be no ground for quashing an
indictment, there being no proofl that a person other than the
one summoned bears the name as set forth in the writ and
was the person designated thereby to be summoned as a
grand juror.?!

It is the duty of the officer charged with the execution of the
venire to make a return thereto, showing the manner in
which the command of the writ was obeyed and the
authority by which he acted.22 Should he fail to do so, an
indictment will not be quashed for this reason, but the court
will, on its attention being directed (o the [act. order such
officer to make a return, or sign such return il made and not
signed.22 The court {50} has allowed it to be signed after
verdict of guilty in a capital case.2

In this case it was said by Chief Justice Parker:

"Here the return was duly made, except that the
officer through inadvertence had omitted to affix
his signature; and this he has now done, and we
think properly, by the permission of the court. 1t is
true, that in a capital case the court would not
permit the prisoner to be prejudiced by an
amendment, but they are not bound to shut their
eyes to the justice of the case, when an error in
matter of form can be rectified without any
prejudice to him."

Too Few Jurors

The return may be amended to accord with the facts.2
Where it happens that less than the requisite number of
persons are present to constitute a legal grand jury, it is
ordinarily provided by statute how sufficient jurors shall be
procured to bring that body up to the legal number. The
court issues an order to the sheriff or other officer charged
with the duty of summoning the jurors, directing the
number to be returned?® and whether they shall be
summoned from the same or other panels of jurors,?? from
the body of the county?® or from the bystanders.2 If the
judge should give to the sherift the names {51} of persons
o be summoned as talesmen, while this is an irregularity, it
has been held not sufficient to invalidate an indictment
found by a grand jury so constituted®® In the absence of a
statute regulating the summoning of talesmen it has been
held that a judge has no authority to issue a venire to supply
any deficiency in the number of grand jurors, but that a
tales should issue and by-standers be brought in.2t
Substitutes cannot be received for any part of the regular
panel. 32

Too Many Jurors

Before talesmen can lawfully be summoned, the panel must
be reduced below the number necessary to indict or form a

legal grand jury.2 and this must be shown affirmatively by
the record which must also show that a formal order for
summoning talesmen was made by the court. If this be not
affirmatively shown by the record, it i1s an irregularity
which may be taken advantage ol by motion to quash.2* A
trial on the merits of the issue will cure such irregularity.

Late Jurors

A grand juror regularly drawn and summoned, but who
does not appear until after the grand jury has been
organized, sworn and charged, may in general be allowed to
act with that body after the oath has been administered to
them .2 This, {52} however, is within the discretion of the
court, and the court may refuse to allow him to be sworn if
there are sufficient jurors without him.3¢

At common law if the array was quashed. or all of the grand
jurors challenged or absent, a tales could not issue, and it
was necessary that a new venire should be awarded.?? But
under statutes enacted in the various states, talesmen may
be summoned when all of the grand jurors are disqualified.
38 If, for any reason, a grand jury has not been drawn and
summoned as required by statute, in some States the judge
has the statutory power to enter an order directing the
sheriff to summon a panel of grand jurors.®? and should
there be no statute giving such authority, there is an implied
power in the court to direct that this be done. 4!

Should the order of the court direct that talesmen be
sclected from an improper class of persons, it has been held
that an indictment found by a grand jury so constituted is
invalid; otherwise where the order is regular and
incompetent persons are selected by the sherill in executing
the order.i

The manner of sclecting and procuring the attendance of
grand jurors in Pennsylvania is regulated by the Act of April
{531 10th, 186722 which provides for two jury
commissioners who are elected for three years and cannot
succeed themselves, one each being of the majority and
minority parties. The jury commissioners and a judge, or a
majority of them, meet at the county seat thirty days before
the first term of the Court of Common Pleas, and place in
the proper jury wheels the number of names designated by
the Common Pleas Court at the preceding term. The wheels
are then locked, sealed, with the separate seals of the jury
commissioners and the sheriff'*} and remain in the custody
of the jury commissioners, while the sheriff has possession
of the keys to the wheels,

Drawing the Jurors

To procure the drawing of a pancl of grand jurors, a writ of
venire facias is issued by the clerk of the Court of Quarter
Sessions or Oyer and Terminer, upon the precept of the
court, commanding the sheriff and jury commissioners to
empanel, and the sheriff to summon a grand jury.®® The
panel of grand jurors is drawn from the wheel by at least
ong jury commissioner and the sheriff, who, before

Page 24 of 107



sclecting or drawing jurors, take an oath that they will
faithfully and impartially perform their dutics. 42

After the names of the jurors are drawn from the wheel they
{54} arc to be inserted in the venire and such persons are
then summoned to appear by the sheriff or his deputies. 1f a
grand juror receives notice and attends the court, it has been
held to be of no consequence how he was summoned. His
attendance in obedience to the command of the writ cures
any defect in the manner of summoning. 2 The sheriff
makes his return to the venire, showing the persons
summoned as grand jurors, but it has been held that it is not
necessary for the sheriff and jury commissioners to make an
affidavit to their return that the jurors were drawn and
returned according to law.2

Extensions

The grand jury may be summoned to meet prior to the
holding of the regular terms of court if the judges of such
court deem it expedient. and may be detained for an
additional wecek il the business of the court, in the opinion
of the judges, requires it 38

Filling Vacancies

Where the panel by reason of the failure of grand jurors to
appear, or through challenges or other cause, is reduced
below the number necessary to indict, a rtales de
circumstantibus may issue. X The number of talesmen who
may be summoned by this writ, has not been defined by
law, but as the full grand jury consists of twenty-three, it
would seem that talesmen might lawfully be summoned
until the grand jury contained its full number3® In
Commonwealth v. Morton2l the panel was reduced to
eleven jurors, and on a tales being issued, two talesmen
were brought in, were sworn and acted with the grand {55}
jury in the finding of indictments. This proceeding was
sustained by Judge Allison.

Federal Juror Selection and Drawing

In the Federal courts, the selection and drawing of grand
jurors is regulated by the Act of June 30, 187922 which
provides that grand jurors shall be drawn from a box
containing at the time of cach drawing, the names of not
less than three hundred persons, the names having been
placed in the box by the clerk of the court and a
commissioner, appointed by the judge of such court, and
being a citizen of good standing, residing in the district and
a well known member of the political party opposing that of
which the clerk is a member. The clerk and the
commissioner shall cach place one name in the box
alternately until the necessary number of names has been
placed therein.3® The right is reserved to the court o order
the grand jurors to be drawn [rom the wheels used by the
State authorities in drawing jurors Lo serve in the highest
court of the state. &

Page

Summons

When the grand jurors have been drawn, a venire issues
from the clerk's office to the marshal, directing him to
summon twenty-four persons to serve as grand jurors. The
names of the persons thus drawn from the box are inserted
in the venire and are thercupon summoned by the marshal.
If it happens that less than sixtecn appear, or having
appearcd the number is depleted by challenge or other
cause to less than the legal requirement, in such case the
court orders the marshal to summon, either immediately or
for a day lixed, a sufficient number of persons (o complete
the grand jury, and these persons are taken from the body of
the district and not from the by-standers.32

{56} This statute, like the Pennsylvania statute,2® does not
define whether the number to be summoned shall make the
panel sixteen or twenty-three. This, however, would seem
to be largely within the discretion of the court,®” for there
being no limitation of the number to be summoned, no
objection can well be made where the additional jurors do
not increase the pancl beyond the legal number. While it is
thus necessary that sixteen should be present to constitute a
legal grand jury, it 1s only necessary that twelve should
concur in order to find a true bill or make a valid
presentment.®

Where less than seventeen and more than twelve were
present and a true bill was found, the defendant tried on the
merits, convicted and sentenced, it was held by the United
States Supreme Court upon habeas corpus proceedings
based upon an alleged illegal detention that this was not
such a defect as would vitiate the entire proceeding, cven
although the defendant had no knowledge of it until after
sentence had been imposed upon him.2 If, however,
exception should be taken to an indictment found by a
grand jury so constituted, either by plea in abatement or
motion to quash, the objection should be sustained, for the
indictment thus found is the finding of a grand jury not
constituted in the manner provided by law.f This defect
will be cured, however. by the plea of the general issue.

Where in the venire for a panel of grand jurors the court
directed that they should be summoned from a certain part
of the district,”! as may be done under authority of the
Revised {57} Statutes of the United States, Section 802, it
was held that this was not in conflict with the Sixth
Amendment to the Constitution of the United States which
provides:

"In all criminal prosecutions, the accused shall
enjoy the right to a speedy and public trial, by an
impartial jury of the state and district wherein the
crime shall have been committed. ..."

England’s Selection and Summoning of Jurors

In England®® grand jurors are selected and summoned in
accordance with the provisions of the statute 6, Geo. 1V, c.
50 as amended. The clerk of the peace causes warrants,
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precepts and returns to be printed in the form set out in the
schedule annexed to the statute. These precepts are then
sent by the clerk to the church wardens and overseers of
every parish and the overseers of every township, who are
required to prepare an alphabetical list of every man
residing in their respective parishes or townships who is
qualified and liable for grand jury service, with his place of
abode, title, quality, calling or business. A copy of such list
when prepared is affixed to the principal door of every
church and chapel on the first three Sundays of September.
The justices of the peace then hold a special session during
the last seven days of September of cach year, when the
lists arc produced and names cither added or stricken from
the list, but no name can either be added or removed unless
the justice first gives notice to the party whose name it is
proposed to add or remove from the list. The lists are
returned to the quarter sessions and kept by the clerk of the
peace. The jurors are selected [rom this list by the sherifT,
who thercupon summons them to appear.

Where the provisions of the statute under which grand
jurors arc sclected and drawn are but directory, the court
will not quash an indictment upon the ground of irregularity
in the selection or drawing when it does not appear that
such irregularity will prejudice the defendant.®

Participation of Officers

{581 In the scleetion and drawing of grand jurors, the
absence of any particular officer designated to participate in
the proceedings will not ordinarily invalidate the selection
and drawing thus made, a majority of those directed to
perform such duty being present and legally competent to
act.® The duty thus imposed upon any person by statute
cannot be delegated by him to another;® it is wholly
personal and when disregarded may be successfully relied
upon by a defendant for setting aside an indictment returned
against him.

Where grand jurors have been sclected by officers de facto,
it has becen held that this cannot be availed of by a
defendant for the purpose of invalidating the indictment.
The acts of such officers as to third persons are as valid as
the acts of officers de jure.8®

An indictment found by a de facto grand jury has been
sustained.®?

This doctrine was carried to the extreme limit in New York
in the case of People v. Petrea.’” where the act under which
the grand jurors were selected was unconstitutional, but the
{59} Court of Appeals held that the indictment had been
found by a de facto grand jury and was therefore valid.

In discussing the case Andrews, J. says:

"We are of opinion that no constitutional right of
the defendant was invaded by holding him to
answer to the indictment. The grand jury, although
not selected in pursuance of a valid law, were
selected under color of law and semblance of legal

authority. The defendant, in fact, enjoyed all the
protection which he would have had if the jurors
had been sclected and drawn pursuant to the
general statutes. Nothing could well be more
unsubstantial than the alleged right asserted by the
defendant under the circumstances of the case. He
was entitled to have an indictment found by a
grand jury before being put upon his trial, an
indictment was found by a body, drawn,
summoned and sworn as a grand jury before a
competent court and composed of good and lawtul
men. This we think fulfilled the constitutional
guaranty. The jury which found the indictment was
a de facto jury selected and organized under the
forms of law. The defect in its constitution, owing
to the invalidity of the law of 1881, affected no
substantial right of the defendant. We confine our
decision upon this point to the case presented by
this record, and hold that an indictment found by a
jury of good and lawful men selected and drawn as
a grand jury under color of law, and recognized by
the court and sworn as a grand jury, is a good
indictment by a grand jury within the sense of the
Constitution, although the law under which the
selection was made, is void."

After grand jurors have been drawn they must be
summoned o attend at court. This duty, unless other
persons be designated by statute, devolves upon the sherill
and his deputies, and should they for any reason be
disqualified, then upon the coroner.®®

In the conduct of legal proceedings the presumption is that
official acts have been performed in the manner prescribed
by law. When the sherift selects and summons grand jurors,
he {60} will be presumed to have complied with every
requirement of the law in the sclection, summoning and
return of a panel of legal jurors® in the absence of evidence
to the contrary. In the case ol Wilson v. People, Chiel
Justice Thacher said: "We are not permilled (o presume in
the silence of the record, that the court adopted an illegal
method in convening the grand jury.” The burden of proof
rests upon anyone who alleges irregularity in the drawing”
or return of the panel or who alleges that a grand juror is
personally disqualified from serving. 2t

Juror Qualifications

The qualifications of grand jurors are in general the same as
at the common law. In Bracton's time no persons could be
grand jurors unless they were "free and loval men who have
no suit against anyone, and arc not sued themselves, nor
have cvil fame for breaking the peace or for the death of a
man or other misdeed,"” and be of the hundred in which they
were chosen.Z? In the Sixteenth Century a grand juror must
be a "freeman, and a lawful liege subject, and, consequently
neither under an attainder of any treason or felony, nor a
villain, nor alien, nor outlawed, whether for a criminal
matter, or as some say, in a personal action," all of whom
were to be of the same county.?? and they need not be
frecholders. A similar view is expressed by Mr. Chitty, =
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who adds, "this necessity for the grand inquest to consist of
men free from all objections existed at common law,"Z% and
Lord Coke says,ZZ "if the indictment be found by any
persons that are {61! outlawed, or not the king's lawful
liege people, or not lawlully returned, or denominated by
any, viz.: by all or any of these, that then the indictment is
void." Perhaps the earliest statute relating to the
qualifications of grand jurors was Il Hen. 1V. C. 9, which,
after setting forth the classes of persons who were
disqualified from acting as grand jurors, provided that if an
indictment should be presented by a grand jury containing a
single disqualified person, it was wholly void.™

Blackstone omits all reference to the qualifications of grand
jurors except to say, "they are usually gentlemen of the best
figure in the county," and considers they should be
frecholders.”2

In England™” at the present day the qualifications of grand
jurors are defined with great minuteness. The statute 6,
Geo. V. ¢c. 50, provides that a grand juror shall be between
twenty-one and sixty years of age, having in his own name
or in trust for him in the same county "ten pounds by the
year above reprizes, in lands or tenements, whether of
frechold, copyhold, or customary tenure, or of ancient
demesne, or in rents issuing out of any such lands or
tenements, or in such lands, tenements, and rents taken
together, in [ee simple, fee tail, or [or the life of himsell or
some other person, or who shall have within the same
county twenty pounds by the year above reprizes, in lands
or tenements, held by lease or leases for the absolute term
of twenty-one years, or some longer term, or for any term
of years determinable on any life or lives, or who being a
houscholder shall be rated or assessed to the poor rate, or to
the inhabited house duty in the county of Middlesex, on a
value of not less than thirty pounds, or in any other county
on a value of not less than twenty pounds. or who shall
occupy a house containing not less than fifteen windows."

In Pennsylvania there are no statutes deflining the {62}
qualifications of grand jurors, beyond the provision that
only sober, intelligent and judicious persons shall be
chosen,® and, as the common law is a part of the law of the
state, their competency would be determined in accordance
therewith, but they are not required to be frecholders. It
would also seem that a grand juror, like a petit juror, must
stand indifferent between the commonwealth and the
accused &

In many states, a grand juror is required to be a frecholder;
8 in others a freeholder or houscholder.®? In Tennessee® he
need not have a frechold in the county in which he is
summoned, while in West Virginia, 2 although a grand juror
is required to be a frecholder, the court has refused to quash
an indictment upon the ground that a member of the grand
jury finding the indictment did not possess this
qualification.

In Arkansas.®® and South Carolina.? it has been held that
grand jurors are not required to be frecholders.

In North Carolina the rule which prevailed in Bracton's time
that a grand juror must have no suit against any man nor
himself be sued seems to be in force. Thus it has been held
there was no error in quashing an indictment on the ground
that one of the grand jurors was, at the time it was found, a
parly 1o an action pending in the same county.®® and it is not
necessary 10 show that such juror participated in the {63}
deliberations and finding of the grand jury.2? In Louisiana a
grand juror who is charged with any crime or offence
cannot legally serve 2!

In some states a grand juror must be a qualified voter, either
for candidates for office, to impose a tax, or regulate the
expenditure of money in a town 2L

Where a statute provided that jurors should be selected only
from the persons who had paid their taxes for the preceding
year, an indictment found by a grand jury containing three
persons who had not paid such taxes was quashed.?2

In the Statc of Washington, although it is provided by
statute that women shall be qualified clectors, they are not
competent to scrve as grand jurors under a statute providing

that grand jurors shall be drawn from the qualified clectors.
93

In the Federal courts the qualifications of grand jurors,
except where otherwise provided by the Revised Statutes,
are determined according to the law of the state in which
such court is located.2* Congress, however, has provided
that no person shall be summoned as a grand juror in a
court of the United States more than once in two years.”s
nor shall any person be a grand juror who has been engaged
in rebellion against the United States.2

The common law provided that no alien should be a grand
{64} juror,? and, consequently, an alien accused of an
offence has no right to demand that he be indicted by a
grand jury de medietate linguae®® although he may demand
that a jury de mediciate be summoned for his trial 22

Challenges
Defendant’s Right of Challenge

Where a person is accused of an offence, he has a right to
take advantage of every irregularity in the proceedings on
the part of the officers appointed to administer the law, of
their personal disqualifications, and of the personal
disqualifications of the grand jurors, providing he does so at
the proper time. There are three separate stages at which a
defendant may object to the manner in which the grand jury
has been constituted and the members constituting it.

I. Before the grand jurors are sworn, ™

[§e)

. After they have been sworn, but before the
defendant 1s indicted. 1L

3. 165! After the defendant has been indicted. 2
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Where the right of challenge exists, it has been held that a
refusal by the court to allow a prisoner, criminally charged,
to challenge the grand jury, renders the jury incompetent to
sit in his case, and the indictment worthless and insufficient,
103 hyt there is no duty imposed upon the court having

jurisdiction of the cause to notify the defendant of this right.
104

When it is proposed to make objection to the grand jurors
before they have been sworn, the objection may be cither to
the array!® or to the personal qualifications of any juror.12®

Objections to the Array

The array will be quashed if it appear that the persons
charged with making the selection of grand jurors failed to
take the oath which it was prescribed by statute should be
taken before any selection was made X2 It has also been
held a good cause for challenge to the array as being in
violation of the rights guaranteed by the Fourteenth
Amendment to the Constitution of the United States, where
the officers, whose duty it was to select and summon the
grand jurors, excluded from the {67} panel, members of the
negro race. !} That negroes were denied the right to vote,
although qualified clectors, will not be ground for quashing
an indictment where the statute provided that grand jurors
should be sclected from the qualified electors and the
persons prevented from voling were lawfully registered as
qualified electors in the registration book [rom which the
selection of grand jurors was made!* A white man,
however, has no right to complain where negroes are
excluded by statute from the grand jury, since the
Fourteenth Amendment to the Constitution of the United
States has given him no rights which he did not possess
before its adoption. 5

The motion may be made at any time before the defendant
pleads to the indictment, 128 although a contrary view was
taken {69} in United States v. Butler 27 where it was held
that a challenge to the array of the grand jury cannot be
made alter it is organized and enters upon its duties, but this
ruling has been somewhat modified.128 In the Federal courts
the law now is, that if the defendant was arrested and held
in bail, or in any other manner had knowledge that
proceedings would be instituted against him before the
session of the grand jury at which he was indicted, then he
must move to quash the array and make his challenge to the
polls before the grand jury is sworn; but if he was indicted
without knowledge that the grand jury cither was or
intended taking any action against him, then he might,
before pleading to the indictment, file a plea in abatement,
or move to quash the indictment for the same reasons as
would have supported a motion lo quash the array or
challenges to the polls for statutory or common law
disqualifications,'?? but not for favor. The courts of some of
the states have adopted a similar rule 13

Qualiftications to Challenge
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