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TOTHE LAW ACADEMY OF PHILADELPHIA

As the Committee of your Faculty requested to examine
and report upon the essays submitted for the Annual Prize
offered by the Law Academy, we desire to inform you that
we have carcfully read and compared the two essays which
have been placed in our hands, one submitied under the
nom de plume "Lawyer," and the other under that of
"American,” and that the result of our examination is as
follows: —

1. We find that both essays are in form and substance
excellent and very creditable to the Academy.

2. We find that, of the two, the essay signed "Lawyer" is the
better, and evinces the greater labor and research and is
worthy of the prize offered.

3. We, therefore, recommend that the prize offered by the
Academy be awarded to the writer of the essay signed
"Lawyer," whoever he may be.

Although in strictness, it does not fall within our province,
we feel that we ought not to omit this opportunity of
expressing our approval of the subject chosen for this year's
prize essay. Not only is it extremely interesting, from an
historical standpoint, but it is onc ol great practical
importance, Since Mr. Furman Sheppard prepared his
"Manual for Grand Juries" in 1875, of which but a few
copies are now in existence, no work of any importance,
which deals in a practical way with the Grand Jury System
as it is in force in this Commonwealth, has been published.
The essay to which we have recommended the award of this
prize contains a vast amount of valuable information on the
subject and with a few slight alterations and additions
(incorporating the points decided by the Superior Court in
the case of Commonwealth vs. Brown, which was decided
after these essays were handed in) might be made a useful
handbook for those concerned with practice in the Criminal
Courts, and we suggest that the Academy, if it sees its way
clear to do so, take steps to have it printed for the use of the
Bar.

(Signed)

CHAS. Y. AUDENRIED, ROBERT N. WILLSON,
ABRAHAM M. BEITLER.

Philadelphia, May 11, 1904.
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PREFACE

THIS cssay was originally written with particular
reference to the law relating to the grand jury in England,
Pennsylvania and the United States Courts. After the
committee by whom it was rcad had reported favorably
upon it, the suggestion was made that its scope be enlarged
50 as to make the work applicable to all of the states. This
suggestion was communicated to Judge Audenried, the
Chairman of the Committee, and received his approval.

In cffecting this change it has been found necessary to make
few alterations in the text. So far as the common law
principles relating to the grand jury are in force in the
various states, the law and the decisions thereon are
generally uniform. In such states as have adopted a code of
criminal procedure, the common law principles relating to
the grand jury constitute an important part of the code, and
the decisions thereunder, in such instances. will be found to
be in harmony with the decisions at the common law. Only
where the common law has been superseded by statute do
we find any material conflict in the decisions, and this is
due. in large measure, to differences in the constitutions or
statutes of the various states. By adding the citations of the
state court decisions in the foot notes, with occasional
additions to the text where the rulings of the courts may be
regarded as of local application only, the author trusts the
work has been made of more general utility than when
originally submitted to the committee.

While the subject of juries has received careful attention
from legal writers, and within the scope of their work the
law as to grand juries has been considered fully, sufficient
altention has not been given to the historical growth of the
grand jury. In this essay the origin, history and development
of the grand jury have been, therefore, considered at length.
I'he history of the grand jury is closely interwoven with that
of the petit jury, while the judicial records during its infancy
are very meagre and confusing.

In tracing its historical development, much must be left to
surmise, and this necessarily has resulted in conflicting
opinions. Where doubt has arisen, the author has
endeavored to present the reasons upon which his
conclusions are based, and in all cases has sought to treat
his subject in the light of the conditions which he conceives
existed at the period of which he treats. To present the
matter as clearly as possible, the method has been adopted
of showing the character of trial awarded with relation to
the manner of instituting the prosecution. By so doing, it
becomes possible (o trace the development ol the grand jury
separate and apart [rom the petit jury and thus the
likelihood of confusing the action of these bodies in the
carly stages of their existence is in large measure avoided.

The author desires to express his thanks to Carlyle H. Ross,
Esq., of the Philadelphia Bar, for his valuable assistance in
the preparation of the index to this book.

He also acknowledges his appreciation of the criticism and
suggestions of John M. Gest, Esq., and his obligation to
Luther E. Hewitt, Esq., Librarian of the Law Association,
for his interest in the preparation of this work.

G.J.E,JR.
March 20, 1906.
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PARTI:
THE GRAND JURY - ITS ORIGIN, HISTORY AND DEVELOPMENT

The grand jury is an institution of English-speaking
countries, of historic interest by reason of the obscurity
surrounding its origin, its gradual development, and the part
it has played in some of the most stirring events in the
history of the Anglo-Saxon race; of political interest by its
effectual protection of the liberty of the subject from the
arbitrary power of the government; of legal interest in that
its power and action is utterly repugnant to "the experience
and theory of English law."! It has been extravagantly
praised as the “security of Englishmen's lives,"? the
conserver of his liberties.2 and the noblest check upon the
malice and oppression of individuals and states;? it has been
bitterly assailed as "purely mischievous™s and a "relic of
barbarism."¢

The origin of the grand jury has given rise to protracted
discussion on the part of learned writers and has been
productive of widely differing conclusions. Some have
claimed to find traces of the institution among the
Athenians,? but if such an institution ever existed in Athens
it had become extinct before {2} the existence of Britain
became known to the Mediterrancan Countrics. And
although Athenian history makes mention of customs
similar to the Norman appeal with the wager of battle and
also of a trial by a large number of jurors, it is silent
concerning a body whose duty was to accuse.

Other writers claim for the institution an Anglo-Saxon
origin.® and in confirmation of their opinion point to the law
of Ethelred 112 (A. D. 978-1016), while still others urge that
juries were unknown to the Anglo-Saxons and were

introduced into England by the Normans after the conquest.
10

Strictly speaking there is no obscurity surrounding the
origin of the "grand jury,” for it was not until the 42nd year
of the reign of Edward 111 (A. D. 1368) that the modern
practice of returning a panel of twenty-four men to inquire
for the county was established and this body then received
the name "le graunde inguest."L Prior to this time the
accusing body was known only as an inquest or jury, and
was summoned in each hundred by the bailiffs to present
offences occurring in that hundred. When, therefore, this
method of proceeding was enlarged by the sheriff returning
a pancl of twenty-four knights to inquire of and present
offences for the county at large, we sce the inception of the
grand jury of the present day. But while it is truc that our
grand jury was first known to England in the time of
Edward the Third, it is nevertheless not true that it was an
mstitution of Norman origin or transplanted into England
by the Normans.

That the petit jury was a Norman institution and by them
brought into England cannot well be doubted. Mr. Reeves!2
{3} shows that the trial by twelve jurors was anciently in

use among the Scandinavians, and became disused, but
"was revived, and more firmly established by a law of
Reignerus, surnamed Lodbrog, about the year A. D. 820. It
was about seventy years after this law, that Rollo led his
people into Normandy, and, among other customs, carried
with him this method of trial; it was used there in all causes
that were of small importance.” At the time the Normans
were using the Scandinavian nambda, the Anglo-Saxons
were proceeding with sectatores, that is suitors of the court,
to whom were referred all questions of law and of fact. The
number of sectatores was indeterminate!® and we have no
record that unanimity was required in their verdict. While,
thercfore, we sce that in Normandy, the nambda, and in
England, the sectatores, were performing similar functions
in determining questions of fact, we further find their
jurisdiction extending only to civil causes.

The ancient modes of bringing offenders to justice in
Normandy and in England were as radically different as
they are to-day.

The Norman method was by appeal, (from the French
appeler, to call)? the direct individual accusation, the truth
of which was determined by the wager of battle. The
nambda took no cognisance of criminal pleas, and crimes,
where no appellor appeared, went unpunished. The English
method was designed to prevent the escape of any who had
violated the law. This was sought to be accomplished first,
by prevention through the system of frank pledge, by which
in every tithing the inhabitants were sureties to the king for
the good behavior of each other:’¥ and, second, by
prosecution instituted by the presentment of the twelve
senior thanes in every hundred or wapentake, whose duty
was, according to the law of Ethelred, to accuse such
persons as they found had committed any {4} crimel®
There was also the hue and ery, which was raised when any
offence was discovered and the offender was pursued until
taken; if he escaped, then the hundred in which he was in
frank-pledge was lable to be amerced.” Inasmuch as in this
period all offences were regarded as of purely private
concern, the offender could escape trial and punishment
upon payment to the person wronged, or, if he was dead, to
his next of kin, of a sum of money, varying in accordance
with the enormity of the offence, and the rank of the person
injured. This was known as the custom of weregild ¥ If,
however. the defendant either could not or would not pay
weregild, then the truth of the charges prosecuted by these
methods was determined by compurgation, by the corsned
or morsel of cxecration, or by the ordeal of fire or water.2
Where the accused failed to clear himself by compurgation,
which occurred when he failed to obtain the necessary
number of persons who were willing to swear their belief in
his innocence, he was obliged to purge himsell by the
ordeal 2
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It will thercfore be seen that the grand jury was not a
Norman institution brought into England by the conquest,
for an accusing body was wholly unknown among the
Normans: and while the Normans did introduce the nambda
into England, where its similarily to the sectatores caused it
1o firmly impress itsell into the English customs,2! in the
land which sent it forth to England it gradually sank into
disuse.22

The English system of frank-pledge, with the holding of the
sherift's tourn semi-annually in the county, and the court-
leet {5} or view of frank-pledge, annually in the hundred,
when offenders appear to have been punished2 were
supplemented in their purpose of preventing crime and
bringing offenders to justice by the accusing body of twelve
thanes of cach hundred as ordainced by the law of Ethelred.
2 Whether this law created the accusing body or was
merely declaratory ol a custom then in use in parts of the
kingdom with the intent to make it of universal application,
is a matter of much doubt. It is more probable, however,
that the statute of Ethelred was declaratory of the law then
subsisting and this view is strengthened by the statement of
Blackstone. 2% that "the other general business of the leet and
tourn was to present by jury all crimes whatsoever that
happened within their jurisdiction,” although he ciles no
authority in support of his opinion.

That the accusing body was the result of a slow growth,
eventually being confirmed by statute, would seem to
receive support from the nature of the institution of frank-
pledge. Twice each year the sheriff would visit each
hundred in the county and keep a court leet where he would
view the frank-pledges.2® and as wrongdoers were al such
times awarded punishment, it is manifest that some method
must have been employed to make the offenders known.
The principal thanes and frecholders of the hundred being
responsible for their subordinates, would most naturally be
the ones upon whom would devolve the duty of presenting
the offenders. We see these customs substantially appearing
in the law of Ethelred, which provides that a gemor2? that is,
a meeting be held in every wapentake (hundred) and the
twelve senior thanes go out and the reeve (sheriff) with
them, to accuse those who have committed any offence.28

The statute would merely scem to have made sccure that
which the very nature of frank-pledge had of necessity {6}
previously brought forth. That it was but declaratory of the
existing law would seem to be further verified by the fact
that the statute was ordained as "frith-bot for the whole
nation at Woodstock in the land of the Mercians, according
to the law of the English,"2 thereby indicating such to have
been the existing law in some parts of the kingdom at least.
Whether the number composing this accusing body had by
usage been fixed at twelve or whether it was {irst definitely
fixed by the statute cannot be determined, but the statute is
the only evidence we have of the number necessary to
present oftenders, until the time of Glanville, nearly two
hundred years later. It is probable, however, that, like the

sectatores, the number was indeterminate until the statute of

Ethelred reduced it to a certainty, although there is one
instance even as late as the reign of Henry 111 (A. D. 1221)

where a presentment was made to the itinerant justices by
seven jurors.3? That the number should be fixed at twelve is
perhaps due to the superstition of the period which tolerated
the trial by the corsned and the ordeal, believing God would
miraculously intervene to protect the innocent. Lord Cokedt
thinks "that the law in this case delighteth hersell in the
number ol twelve .... and that number of twelve is much
respected in holy writ, as twelve apostles, twelve stones,
twelve tribes, &c."

The Norman conquest, while it brought into England the
customs and laws of the conquerors, did not materially alter
the Saxon laws and customs relating to the detection and
punishment of crime. With them came the barbarous trial by
battle,2 but they also brought what afterward became a
blessing in the trial by jury.®

Under the Norman occupation the system of frank-pledge
still continued, although not perhaps of its former
importance {7} now that the accusing body in each hundred
regularly made its presentments, and its importance was
still further lessened by the Norman appeal with its wager
of battle. The appeal materially promoted the importance of
the accusing body, for unless the appellor himself suffered
the injury, there was no incentive to him to risk his life or
liberty in the trial by battle, when the crime could equally
well be presented by the inquest.3*

In the period of one hundred years following the conquest,
the Normans were actively engaged in introducing their
laws and customs in the stead of the Saxon laws and
customs. It is therefore of interest that at the close of this
period, the accusing body should receive its second
statutory confirmation and at the hands of a descendant of
William the Conqueror. By the Assize of Clarendon A. D.
1166, it was enacted "that inquiry be made in each county
and in cach hundred, by twelve lawtul men ot the hundred
and four lawful men ol every township — who are sworn to
say truly whether in their hundred or township there is any
man accused of being or notorious as a robber, or a
murderer or a thief, or anybody who is a harborer of
robbers, or murderers or thieves, since the king began to
reign. And this let the justices and the sherifts inquire, each
(officer) before himself."3% All persons thus presented were
to be tried by ordeal.

This statute marks an important change in the
administration of the criminal law. Prior to this all offences
were tried in the county or hundred courts, but now those
offences named in the statute became offences against the
peace of the king and were cognizable only in the itinerant
courts which this same statute created. It is thought by some
writers that these courts were not created by this statute, 38
but were first provided for by the statute of Northampton A.
D. 1176, but it would rather seem that they were created by
the Assize of {8} Clarendon,?? that of Northampton merely
dividing the kingdom into six circuits as the Assize of 1179
subsequently divided the kingdom into four circuits.?® The
Assize of Clarendon marks still another important event in
the history of the administration of the criminal law in
England, for by reason of what was called "the implied
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prohibition” in this statute, (the statute provided for trial by
the ordeal) compurgation in criminal cases disappears in the
king's courts although it continued until a later period in the
hundred courts where the sheriff presided.?? The system of
frank-pledge while itself falling into disuse, really formed
the root of a broader scheme for administering justice.

The idea of itinerant justices was not in use among the
Normans at the time of the conquest, nor does it seem to
have ever been adopted in Normandy. Under the Saxon law
the sherifl was the king's officer in the county, and was
appointed each year. During his term, his authority in the
county was supreme cxcept when dirceted otherwise by the
king.2 It, therefore, was an casy matter in order to increase
the influence ot the crown, and to insure the administration
of Norman laws and customs, to appoint sherills chosen by
the king from the justices of the curia regis2l We
consequently have the king's judicial officer acting in the
capacity of sheriff and, in accordance with the Saxon
custom, viewing the frank-pledges in each hundred of his
county and blazing the way for the system of itinerant
justices, who came into the county to hold the eyre and, like
the sheriff, administered the pleas of the crown in cach
hundred. The inhabitants gathercd before the itinerant
justices as the frank-pledges gathered before the sheriff; and
the twelve knights made their presentments to the justices
m the same manner in which the twelve thanes had, under
the Saxon law, presented offenders before the sheriff.

By the Assize of Northampton, A. D. 1176, the institution
of {9} the accusing body was again confirmed® by the
following provision: that "anyone charged before the king's
justices with the crime of murder, theft, robbery or receipt
of such offenders, of forgery, or of malicious burning, by
the oaths of twelve knights of the hundred: if there were no
knights, by the oaths of twelve free and lawful men, and by
the oaths of four out of every vill in the hundred” should be
tried by the ordeal.# If he failed in the ordeal, he lost a
hand and [oot and was banished. [[ he was acquitted by the
waler ordeal he still suffered banishment il accused of
certain crimes.#

This statute divided the kingdom into six circuits and
provided for holding an eyre in each county of the circuit of
the justices not more than once in cvery seven years.,

The treatise of Glanville on the laws of England was written
in the period 1180 to 1190, and is of great interest by reason
of the light it throws upon this institution and the
administration of justice relating to the pleas of the crown.
The old Saxon custom of weregild lost its force with the
coming of the Normal appeal and wager of battle, and, in
the time of Glanville, when an appeal was once properly
brought which concluded against the king's peace, the
parties could not settle the dispute between them or be
reconciled to each other except by the king's license 25 Like
the custom of weregild, the appeal was a personal action,
and in those appeals which were cognizable in the king's
courts, the king had an interest by virtue of the breach of
the peace, but this right was only exercised when the battle
was not waged.®* When the appellee emerged victorious

from the battle, he was wholly acquitted of the charge cven
against the king, for by his victory he purged his innocence
against them all 4

In the time when Glanville wrote, there were two methods
of {10} instituting prosecutions, viz., by appeal at the suit
of the person injured or his proper kinsman; and the
accusation by the public voice, that is, the presentment by
the accusing body that the defendant was suspected of
certain offences.®” 1f the appeal was properly brought, the
trial by battle was usually awarded. Whether the appellee
had the privilege of electing to do battle or submit to the
ordeal, as in the latter part of the reign ot King John he
might elect between the battle and the country, does not
appear. It is certain, however, that he was not entitled to
demand the battle in all cases. 1f the appellor was upward of
sixty years of age or was adjudged to have received a
mayhem, he secems to have had the privilege of declining
battle, and the defendant was then compelled to purge
himself by the ordeal.®® If the appellor was a woman and
was entitled to make the appeal, the defendant was obliged
to cither abide by her proof or submit to the ordeal 22 If the
appeal failed, or before battle was awarded the appellor
withdrew, the accusing body was asked if it suspected the
man of any offence, and if it did he was obliged to clear
himself by the ordeal, as though the presentment had been
made against him upon suspicion in the first instance.3

Up to this time (A. D. 1190) we have no evidence of the
petit jury being used in criminal cases.®! and the fact that
Glanville fails to make any reference to any mode of trial
other than the ordeal upon presentments of the accusing
body, and the battle upon appeals, may safely be taken as
conclusive that the time had not yet arrived when a
defendant was permitted to have the country pass upon
questions affecting his life or his liberty. The accusing
inquest seems, however, to have a somewhat wider scope
than heretofore appears, for Glanville speaks of it as having
authority to make inquisitions concerning {11} nuisances
and certain other matters.32 In A, D. 1194, the fifth year of
Richard I, the jurisdiction of the itinerant justices was
further increased and certain capitula or articles of inquiry
were delivered to them, which they were to make known to
the accusing body, and to each article which concerned the
hundred, this body was obliged to make answer.3 The four
men of cach vill or township mentioned in the Assize of
Clarendon and the Assize of Northampton are not referred
to in these instructions to the justices, which one writer
thinks would seem to indicate that the four men formed no
part of the accusing body.

With the vear A. D. 1201, and the third of the reign of King
John, we have the court rolls of the eyres which the
itinerant justices held in the several hundreds of their
respective districts, which the efforts of the Selden
Society= are bringing to light, and many doubtful points by
means therecof. are being cleared up. From these records we
are enabled to obtain some idea of the instances in which
this accusing body would exercise its right of presentment.
They seem to have presented where they had knowledge of,
or suspected a person of an offence;2 where a person was

Page 8 of 107



accused,” probably by some one appearing before them
and there charging a person with an offence; where an
appeal had been held to be null;2 where an appeal had been
made by a woman;® and apparently in all cases where
appeals had been made concluding against the king's peace.
%0 The inquest was required to answer [ully concerning each
article of the capitula:®! and if they failed in this, they were
accused of concealing the truth and were in the {12} king's
mercy and liable to be fined and imprisoned.®? In such case,
therefore, it is very reasonable to suppose they would
present all persons whom they suspected or knew had
violated any of the articles with which they were charged.
irrespective of the fact that some of those whom they
presented may have been regularly appealed. The inquest
was not restrained in any manner from making such
presentments, nor does it appear that they were required to
make presentment of such cases except where the appeal
had failed. When we also consider that the eyre was held in
the county only once in every seven years, it would be
manifestly impossible for the frecholders of each hundred
to remember who had been appealed within their hundred
during the period, so that they might not present in such
cases. Further than this, the manner of proceeding before
the justices upon the appeals would seem to make it
necessary n the interest of justice, that the inquest should
also present those offences where appeals had been made.

In order to properly make his appeal, the appellor was
required to raise the hue and cry, go to the king's sergeants,
thence to the coroners of the county where his complaint
was enrolled word for word, and lastly to the county court,
where his complaint was similarly enrolled.®® Then when
the cause came before the justices, the appellor was heard
and the appellee answered, after which the coroner's rolls
were read, and if they or the majority of them agreed with
the appellor and there were no good exceptions, then the
appellee could choose how he would be tried.® [f the
coroners' rolls disagreed, but were {13} evenly divided,
then the sheriff's roll was read, and accordingly as this
showed, the trial was or was not awarded. If it happened
that an appellor did not prosccute his appeal, there seems to
have been no provision in the law for making known to the
justices such complaint as contained in the rolls, yet it
might well happen that the appellee was then confined in
prison. It would consequently appear that if the inquest did
not present the appellee where an appeal had been made,
not only might a felony go unpunished, but an injury be
done to the king in the concealment by the inquest of the
breach of his peace.®s How, then, the accusing body could
discriminate between appeals that were prosecuted, and
those where the appellor defaulted, accusations and rumors,
and present in o all cases except where the appeal was
prosecuted, particularly when they were organized, sworn,
charged and went about the performance of their duties
before the court was ready to hear the criminal pleas,
cannot easily be perceived. It would seem more probable
that they presented in all cases where they had either actual
knowledge or public fame upon which to base their
presentment, irrespective of the fact that an appeal was then
pending.

Two instances of this are disclosed by the Selden Society%®
in their researches into the record rolls of the courts held by
the itinerant justices in the reign of King John, in both of
which the inquest made presentments of offences in which
appeals had been made, and in both cases the inquest was
adjudged in the king's mercy because the appeals were
found to have concluded against the sherill's peace and
therefore were improperly presented in the king's court.
This view we see supported by the proceedings in the
modern case of Ashford vs. Thornton.®? In this case the
defendant was indicted for murder, tried and acquitted. The
brother of the murdered woman then brought an appeal and
the appellee clected to wage his battle, which the appellor
declined. The attorney general {14} thercupon caused the
defendant to be immediately arraigned upon an indictment
which had been found in the meantime for the felony at the
king's suit, o which at once the defendant pleaded his
former acquittal upon the indictment for murder, and the
plea was adjudged sufficient.

The rolls of the courts held by the itinerant justices® reveal
a practice which adds further burdens to the alrcady
difficult task of tracing the development of the accusing
body. Where the inquest presented anyone cither upon
suspicion or accusation who had not been appealed, the
presentment of the inquest does not appear to have been
regarded as sufficiently conclusive in all cases Lo award the
ordeal. In such cases, the justices asked the four
ncighboring townships if they suspected the defendant, and
if they did, then he was obliged to purge himself by the
ordeal.®? What the office of the four townships actually was,
how they came to exercise this office, and in what instances
they exercised it are purely matters of conjecture. Where an
appcal was declared null or for some other cause failed and
the inquest ignored the breach of the king's peace, the
verdict of the inquest seems to have been conclusive,”? and
the four townships were not called upon, and this also
seems to be true in many cases where the inquest presented
upon suspicion or accusation.”t

Glanville makes no reference to the four townships, and his
silence is singular if the townships were called upon to
officially act. It is also to be noted that he makes no
reference to, or comment upon, the four freemen out of
every vill in the hundred referred to in the Assize of
Clarendon. TIf the statute had reference to criminal
proccedings, this new appendage of the inquest was such a
departure from the ancient law as to be the subject of
comment. That this comment was not made, leaves but two
conclusions to be drawn, either that it is a mistaken idea in
holding this provision of the statute to relate o the {15}
accusing inquest, or that it remained a dead letter until after
Glanville's period.

Whether or not the "four freemen out of every vill" and the
"four townships" were identical, can only be a subject for
conjecture. It remains, however, that the only jurist who
wrote in the period A. D. 1166-1200, mentions neither, and
the rolls of the courts held by the itinerant justices
beginning with A. D. 1201, make reference only to the
"four townships” being inquired of. Whatever may have
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been the purposc of this provision of the Assize of
Clarendon, there scems to be no mention of the four
freemen until Bracton's treatise was written, and then but
little light is shed upon the capacily in which they were
required o act. Bracton, however, shows that they formed
no part of the inquest which presented the defendant.

The court rolls disclose that the four townships did not act
until after the inquest had presented on suspicion. In
discussing a presentment on suspicion Glanville states that
the defendant was immediately thereafter to be taken into
custody. He then continues: "The truth of the fact shall then
be inguired into by means of many and various inquisitions
and interrogations made in the presence of the justices, and
that by taking into consideration the probable circumstances
of the lacts, and weighing each conjecture which tends in
[avor ol the accused. or makes against him; because he
must purge himsell by the ordeal, or entirely absolve
himself from the crime imputed to him."Z2

If this paragraph could be taken as referring to the four
townships, then they were only asked when the justice had
a doubt concerning the presentment of the inquest; but that
it does not would seem more likely in view of the fact that
Glanville does not mention them. That it does not have
reference to the four freemen out of every vill in the
hundred may be regarded as equally conclusive by his
omission to mention them, and particularly so in view of
the [act that he was an itinerant justice from [176 to 1180, a
time when he must necessarily have been brought in close
contact with them if they were called upon to act, and
subsequently wrote his famous {16} treatise. 2 That they
were not brought into existence by the instructions of 1194
is equally well settled, for they are not referred to therein.
That they were not called upon in all cases has already been
scen. 3 So far as the cases show, their power did not extend
beyond confirming what the inquest had already presented,
and they apparently could not nullify its presentment. [t
would therefore seem that no provision ol law made their
use obligatory, otherwise they must have acted in all cases;
and when they were called upon to act, they were limited to
a concurrence with what the inquest had presented, and if
they did not concur, their verdict had no effect upon the
result. The townships appear never to have acted until the
inquest made its presentment 26

They did not act with the accusing jurors as a trial jury after
the defendant had been presented, otherwise he was obliged
to submit to two trials — the petit jury as thus composed,
and the ordeal, and then too, the trial by jury in criminal
cases had not yet come into use.Z? It is therelore probable
that it was optional with the justices whether or not they
would inquire of the four townships, and they did this only
to satisfy themselves whether the ill repute of the defendant
was believed by others than the accusing body.

Mr. Forsyth? makes this comment upon the relation which
the accusing body bore to the four townships: "We here sce
that the neighboring townships were associated with the
jury in the inquest; and this was by no means an unusual
practice. But they were not considered part of the jury, but

scem rather to have assisted in the character of witnesscs,
and to have constituted part of the fama publica.”

We have still to consider the methods of trial in force at this
{17} time in order to fully comprehend the duty of the
inquest in this period.

The trial by battle was in force upon appeals properly
brought, but the cxceptions which might be taken to the
appeal were becoming more numerous. The right of the
appellee to decline battle and put himself upon the country
is not mentioned by Glanville, nor does there seem to be a
recorded instance of it until the early years of King John's
reign.

The first instances where the accused was allowed to put
himself upon the country, appear to have been the result of
an application to the favor of the king and the payment to
him of a sum of money for the issuance of a writ awarding
an inquest.”? These cases were, however, rare, and what few
cases appear in the books give but little information
concerning the instances in which the king would grant
such a writ8 If wager of battle was declined and the king
petitioned for a writ awarding an inquest, it granted, there
was apparently no accusation made by the accusing body
against such defendant for the breach of the king's peace:
the verdict of the trying inquest being alone given and was
conclusive.

It was provided by Article 36 of the Magna Charta of King
John that writs awarding an inquest should no longer be
sold, but be of right 8 Tt may, however, be doubted whether
this provision was intended to apply to writs thus sold
awarding an inquest in criminal cases.®2 It is more probable
that it was intended to apply to writs awarding an assize, for
the statutes of Clarendon and Northampton had made
provision for such an assize in determining property rights.
So [ar as the inquisition to determine title to real property
was concerned, this had {18} become a fixed method of
procedure which almost universally superseded the
determination of such issue by the wager of battle. In
criminal proceedings, however, the inquest was wholly
foreign to their institutions and something seemingly to be
shunned rather than encouraged.

The ordeal which in Glanville's time was generally awarded
when the battle could not be waged, was in full vigor during
this period up to the year 1215, when by the action of the
Fourth Lateran Council of Innocent 111, by which the clergy
were expressly forbidden to participate in the ceremonies of
the ordeal, the practice came to an end thereby opening the
way for the trial by the country.#3

It is said by Professor Thayer® that "the Assize of
Clarendon, in 1166, with its apparatus of an accusing jury
and a trial by ordeal is thought to have done away in the
king's courts with compurgation as a mode of trial for
crime; and now the Lateran Council, in forbidding
ccelesiastics to take part in trial by ordeal, was deemed to
have forbidden that mode of trial, as well in England as in
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all other countrics where the authority of the Council was
recognized. The judges would naturally turn to the inquest.”

It is reasonable to suppose that the inquest would be
adopted as the learned writer above quoted says, for the
inquest was the only mode of trial remaining by which
suspected persons might be tried.®s But this the judges
could not do unless authorized by the king. The next eyre
was held in the years

1218-19, and the judges had started on their journey when
the order of the king in council was sent to them in the
following words: "When you started on your eyre it was as
yvet undetermined what should be done with persons
accused of crime, the Church having forbidden the ordeal.
For the present we must rely very much on your discretion
to act wisely, according to the special circumstances of each
case." The judges were {19} then given certain general
instructions: Persons charged with the graver crimes, who
might do harm if allowed to abjure the realm, are to be
imprisoned, without cndangering life or limb. Those
charged with less crimes, who would have been tried by the
ordeal may abjure the realm. In the case of small crimes
there must be pledges to keep the peace 8¢

This is one of the most important and interesting periods of
English history, for at this time the signing of the Great
Charter occurs, establishing the liberties of the people, and
the system which was to be most potent in assuring these
liberties according to the guaranties of the Charter,
supplanted a custom that was brutal in the extreme.
Bracton,’” who wrote clearly and at great length, in the
reign of Henry 111, sets forth with precision the various
methods of prosecuting offenders against the law. He points
out that where there was a certain accuser he might make
his appeal or might sue, that is, make his accusation before
the inquest; that when the appeal had fallen, the king might
sue on behall of his peace; and finally the presentment
which the inquest might make of persons not accused or
appealed, but suspected by the inquest to be guilty by
reason of public fame.28 This is a lucid summing up of the
methods then pursued, as has been heretofore shown, and
may reasonably be assumed to have been the method n
vogue at least since the Assize of Clarendon, and from
possibly an carlier date. The workings of the system arc
described carefully and with much attention to detail. 22
When the justices proposed holding an eyre in any county
"a general summons issues to appear belore the juslices
iinerant and should issue at least lfteen days prior to their
coming."

When the justices come the writs authorizing them to hold
an iler are read, after which one of the older and more
discreet of them sets forth the cause of their coming and
what 1s the utility of their itineration, and what is the
advantage if peace be observed. After this they go to a
secret place and call four {20} or six of the greater men, the
busones, of the county to them and consult with them in
turn and explain that the king has provided that all knights
and others of the age of fifteen and upwards ought to swear

that they will not harbor outlaws, ctc., and will arrest, if
possible, those whom they regard as suspected, without
waiting for the mandate of the justices. Afterward the
sergeants and bailiffs of the hundred are convoked and the
inhabitants of the hundred are enrolled in order. The
sergeants each shall pledge his faith "that he will choose
from each hundred four knights who shall come forthwith
before justices to perform the precept of the lord the king,
and who shall forthwith swear that they will choose twelve
knights or free and "legal men if knights cannot be found,
who have no suit against any onec and are not sued
themselves, nor have any cvil fame for breaking the peace,
or for the death of a man or other misdeed.” and the names
of the twelve are placed in a schedule and delivered to the
justices. Then the principal one shall make this oath: "Hear
this ye justices that | will speak the truth concerning this
which ye shall ask me on the part of the lord the king, and [
will do faithfully that which you shall enjoin me on the part
of the lord the king, and I will not for any one omit to do so
according to my ability, so may God help me and these
Holy Gospels of God.2 And afterward they shall each of
them swear separately and by himself: 'The like oath which
A. the first juror has here sworn. T will keep on my part so
may God help me and these Holy,' ete."2!

When this has been done the justices read to the accusing
body the various articles, to which the inquest shall make
true answers and have their verdict there by a certain day. It
is said quietly to them that if they know of anyone in the
hundred of evil repute, they shall seize him il possible,
otherwise his name is to be secretly conveyed to the
justices, that the sheriff may seize him and bring him before
the justices.

"And the amercers (Jurors) shall pledge their fealty to do
this faithfully, that they will aggrieve no one through
enmity nor show deference to any one through love, and
that they will {21} conceal those things which they have
heard."22 This would appear to be the first reference we
have to the inquest observing a pledge of secrecy, that
feature of the grand jury which has aroused the strongest
criticism, The purpose of this provision would, however,
seem to have been to prevent the escape of offenders who
were presented by the inquest. The proceedings were not as
they are at the present time to be kept secret from every
one, for the justices had the power if they suspected the
inquest, to inquire of cach member separately or of the
inquest generally, the causes which induced such action.22

We find that Bracton mentions but two kinds of trial in
criminal cases, the battle and the country. It remains to
consider how these trials were awarded in relation to the
method of instituting the proceedings against the offender.
[f an appeal was made, after all exceptions to it had been
disposed of, the appellee was entitled to choose the wager
of battle or put himself upon the country, but if he chose the
country he could not afterward retract and offer to defend
himself by his body.2* I the appellor was a woman, the
appellee was compelled to put himself upon the country or
be adjudged guilty; and if a man over the age of sixty years,
or who had a mayhem, the appellee was obliged to put
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himself upon the country, unless the appellor was willing to
wage battle, but with these exceptions it was optional with
the appellee to choose the battle or the country, but he could
only choose the battle if the appeal was of a felony.

Where the initial step in the prosecution was the
presentment by the accusing body, or where the appeal
failed and the defendant was presented by the inquest, then
he had no alternative but to place himself upon the country.

Whether when a defendant placed himself upon the country,
he placed himself upon the same jurors who accused him,
has been a subject of wide discussion, and able authors
express contrary opinions upon this point. Mr. Forsyth22
says they "for {22} a long time seem to have united the two
functions of a grand jury to accuse, and a petit jury to try
the accused." Mr. Reeves? considers that the delendant put
himself upon the same jury which indicted him and then the
jury "under the direction of the justices were o
reconsider their verdict and upon such review of the matter
they were to give their verdict finally." Mr. Crabb2 gives
utterance to the same thought. but states that if the
defendant "had suspicion of any of the jurors he might have
them removed." Mr. Ingersoll®® considers it doubtful that in
Bracton's time the jury which tried offenders was composed
of the same persons who had indicted him. Bracton?
describes the method of proceeding with the trial jury in the
following language:

"In order that the proceeding to a judgment may be more
safe and that danger and suspicion may be removed, let the
justice say to the person indicted, that if he has reason to
suspect any one of the twelve jurors he may remove him for
just grounds. And let the same thing be said of the
townspeople, that, if there have been any capital enmities
between any of them and the person indicted, on account of
covelousness to possess his land, as aforesaid, they are all
to be removed upon just suspicion, so that the inquisition
may be free from all suspicion. Twelve jurors therefore
being present and four townspeople, each of the
townspeople or all together, each holding up his hand shall
swear in these words: 12

"Hear this, ye justices, that we will speak the truth
concerning those things. which ye shall require from us on
the part of the lord the king, and for nothing will we omit to
speak the truth, so God us help,” &c.

This statement of the action of the petit jury, made when the
institution was in its infancy, discloses several interesting
facts. We see without question that an inquest had indicted
the defendant before this body was required to determine
the {23} issue. We see now for the first time the four
townspeople mentioned in the Assize of Clarendon, who
apparently form a part of the trial jury. For while the
accusing body consisted of but twelve jurors, the trying jury
was not so limited, and instances will be scen where the
trial jury consisted of twenty-four® [f, when the oath was
taken by the four townspeople, the twelve jurors were not
then sworn, as may well be deduced from Bracton's
statement,'*? then it would seem probable that the jurors

were the same persons who had indicted the defendant, for
they must have been sworn at some prior stage of this
particular proceeding. [f, however, by this paragraph,
Bracton means to convey the idea that the entire sixteen
were sworn at one time, then it might well be that the
members of the trying jury differed from the accusing body.
In cither event the make up of the trying jury was changed
by adding the four townspeople, while if it was the original
accusing jury, charged with the trial of the defendant after
they had indicted him, it might be still further and
materially changed by challenges for cause 193

The theory that the entire sixteen were sworn at one time is
strengthened by noting the difference in the oath taken by
those acting as the accusing body and those who are to try
the truth of the accusation ! The trial jurors merely swear
that they will speak the truth as to the things required of
them. This was in strict accord with their original character
as witnesses of the facts of which they spoke the truth. The
oath of the accusing juror was much more comprehensive,
and required not only that the juror should speak the truth,
but that he should do the things enjoined upon him on the
part of the king and "not for any one omit to do so."

There is still another and what is perhaps the strongest {24}
argument that can be made against the trial jury being the
same jury which accused. The accusing body was
composed of twelve only, who presented all offenders. 192 [n
order that they might present, it was not necessary that all
the jurors should be cognizant of the facts as will appear by
the following statement by Bracton. Speaking of indicting
upon common fame he says, 1% "some one will probably
say, or the greater part of the jurats, that they have leamnt
those things which they set forth in their verdict from one
of the associate jurats." It is therefore very clear that the
accusing body could indict upon the knowledge of one of
their number. It 1s equally plain, and in this all writers
apparently agree, that the trial jury was a jury of witnesses
who had personal knowledge of the facts. 2 T the twelve of
the trial jury did not agree, then the ancient doctrine of
"afforciament,” that is, the adding of jurors who were
cognizant of the facts until twelve could be found who
agreed upon a verdict was employed.l®® This was not done
with the accusing body. It would consequently seem that the
jury which tried was, in most cases. a different body from
that which accused, for the accusing body found all
indictments with no change in its make up, while the trial
jury had not only four townspeople added to it, but the
jurors themselves were subject to the defendant's challenge
for cause. The record rolls!® of the itinerant justices show
two instances of a separate jury trying the offenders after
they were indicted. The first was an appeal by a woman for
the murder of her husband, and she having remarried and
no appeal being made by her husband, it was adjudged that
the country should inquire concerning the truth. "And the
twelve jurors say that he is guilty of that death, and twenty-
four knights (other than the twelve) chosen for this purpose
say the same."M In the sccond case {25} the defendant was
taken on an indictment for theft, and it was adjudged the
truth should be inquired of by the country. "And twenty-
four knights chosen for the purpose, say the same as the
said twelve jurors."4 We consequently see that at a period
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forty years before Bracton's work was written, the use of
two jurics had been instituted, and within a period of thirty
years after Bracton, the two juries were scparate and
distinet in cases involving life at least 112

In the three decades following the writing of Bracton's
treatise, the accusing body suffered marked changes which
are revealed by the pages of Britton. The number still
continued at twelve, the method of summoning and
organizing them was the same, but they now took this oath:
"that they will lawful presentment make of such chapters as
shall be delivered to them in writing and in this they will
not fail for any love, hatred, fear, reward, or promise, and
that they will conceal the secrets, so help them God and the
Saints."3 The presentments were made in wriling and
indented, the inquest keeping one part, the other being
delivered to the justices.1 An indictor could not serve upon
the petit jury in offences punishable with death, if
challenged by the defendant.!'® The inquest was required to
present those whose duty it was to keep in repair bridges,
causeways, and highways. for neglect of duty:''® (0 inquire
into the defects of gaols and the nature thercof, who ought
to repair them, and who was responsible for any escapes
which had occurred; 17 if any sheriff had kept in gaol those
whom he should have brought before the justices:1® and of
all cases where the sheriff placed on the panel persons
holding under "twenty shillings to be on inquests and juries
in the county."

The inquest now corresponded, in general, with the modern
1261 inquest except in point of number. We find this change
taking place in the time of Edward the Third, when the
sherift of the county, in addition to the twelve returned by
the bailiffs for each hundred, returned a panel of twenty-
four knights to inquire at large for the county, and this body
was termed "le graunde inguest," not for the purposc of
distinguishing it as the accusing body, but to distinguish it
from the hundred inquests. This grand inquest seems Lo
have its foundation solely in the action of the sherill in
returning such a panel, 22 for it was authorized by no
statute, and apparently had no existence in prior custom, It,
however, was destined to be permanent by reason of its
jurisdiction over the entire county and the fact that its
number of twenty-four was less unwieldy than the twelves
of the many hundreds in the county.

Consequently while the influence of "le graunde inquest"
grew, that of the hundred inquests declined, until finally
they ceased to present offenders and filled the office of petit
jurors only 2L While we thercfore see that the beginning of
the "grand jury" as known to us, occurs in time within the
mind of man, it 1s plain that this was but the new branch of
a tree already firmly rooted among English institutions. It
was distinctly a growth produced by the necessities of the
times to which its origin relates, and would no more have
been a deliberate creation of a Parliament of the fourteenth
century than it would of the legislature to-day. Nor did this
change, which was apparently without warrant of law,
materially alter the ancient institution. The necessity that
twelve should concur remained, and to-day in England and
all of the states which have not by statute provided

otherwise, twelve jurors are all that need be present upon
the grand jury, but all must concur.l22 The increase in the
number of jurors having occurred in a period when
unanimity was requisile, if the increased number was
authorized by law, undoubtedly the same principle, which
required twelve jurors or twelve or even thirty-six {27}
compurgators (in such instances as compurgation had been
allowed) to concur, must necessarily have required the
twenty-four on the grand inquest to do likewise. That this
was not required makes it quite probable that all over
twelve were unlawfully upon the panel 123

With the coming of the grand inquest to inquire at large for
the county, and the disappearance of the accusing bodies of
the hundreds, we practically complete what may be termed
the period of formation in the development of the grand
jury. So far as we have considered it, we have found it to be
an arm of the government, acting as a public prosecutor for
the purpose of ferreting out all crime, the members of the
inquest being at all times bound to inform the court either
singly or collectively their reasons for arriving at their
verdict and the evidence upon which it was based.!24 The
seed, however, had been sown in Bracton's time, which was
destined to change the grand jury from a mere instrument of
the crown to a strong independent power which stood
steadfast between the crown and the people in the defence
of the liberty of the citizen.

In enjoining secrecy upon the inquest in Bracton's time, and
in making it a part of the grand juror's oath as shown by
Britton.!23 it was perhaps the idea of the crown that such a
regulation would prevent knowledge of the action of the
inquest from being conveyed to the defendant to allow his
escape. That it was for no other purposc will be scen by the
fact that the justices might still fully interrogate the jurors
as to how they arrived at their verdict.l2® The power of
interrogation does not appear to have been exercised by the
justices in all cases, but only in such instances as the jury
presented upon suspicion and the defendant must purge
himself by the ordeal, although this practice continued after
the ordeal was abolished. When the separate trial jury
became finally established, there no longer existed any
necessity for the justices to inquire of the presenting jury,
for the ordeal no longer existed, while the {28} truth of the
matter was fully inquired of by the country. Further than
this, it was more logical that the justices should make
inquiry of the trial jurors whose competency rested upon
their knowledge of the truth rather than the presentors,
whose accusation neither determined the truth nor falsity of
the charge and was not conclusive as in Glanville's time.
When the grand inquest came to present for the county,
their personal knowledge of the facts, in most casces,
became more limited, and the practice at this time of
requiring the grand inquest to divulge upon what ground
their presentment was based. had probably fallen into
disuse.

It was in this period that the independence of the grand jury
became cstablished. No longer required to make known to
the court the evidence upon which they acted, meeting in
sceret and sworn to keep their proceedings secret by an oath
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which contained no reservation in favor of the government,
sclected from the gentlemen of the best figure in the county,
127 and without regard to their knowledge of any particular
otfence, the three centuries that followed the return of a

panel ol twenty-four knights, witnessed its [reedom of

action from all restraint by the court. The independence
which the institution had attained was soon to be put (o the
severest tests, but protected by the cloak of secrecy and free
from the control of the court as to their findings, they
successfully thwarted the unjust designs of the government.

It was in the reign of Charles the Second that we find the
two most celebrated instances of the fearless action of the
grand jury in defending the liberty of the subject, although
subjected to the strongest possible pressure {rom the crown.
In 1681 a bill of indictment for high treason against Stephen
College, the Protestant joiner, was submitted to a grand jury
of the City of London. Lord Chief Justice North compelled
the grand jury to hear the evidence in open court and of the
witnesses produced it was said, "It is certainly true that
never men swore more firmly in court than they did." The
grand jury demanded that the witnesses be sent to them that
they might examine them privately and apart, which the
court {29} permitted to be done. After considering the
matter for several hours the grand jury ignored the bill.
Upon being asked by the Lord Chief Justice whether they
would give a reason for this verdict, they replied that they
had given their verdict according to their consciences and
would stand by it.128 The foreman of this grand jury, Mr.
Wilmore, was alierwards apprchended upon a lalse charge,
examined before the Council, sent to the tower, and

afterward forced to flee beyond the seas 122

In the same year an attempt was made to indict the Earl of
Shaftesbury for high treason.!3® As in College's case, the
grand jury desired to hear the evidence in private, but the
king's counsel insisted that the evidence be heard in open
court and Lord Chief Justice Pemberton assented. After
hearing the evidence the grand jury desired that they might
examine the witnesses apart in their chamber and the court
granted the request. After again hearing the witnesses and
considering their verdict they returned the bill "ignoramus,"
upon which "the people fell a hollowing and a shouting.”
This case is perhaps pointed out more often than any other
as an instance of the independent action of the grand jury,
and while it is not sought to minimize the action of the
grand jurors, for their stand was a bold one in view of the
strong pressure which was brought to bear upon them by
the crown, still the side lights when thrown upon it disclose
other facts which may have been potent in shaping the
return of this body.!3! The Earl of Shaftesbury was a very
powerful nobleman, with influential friends and adherents
in the king's service, but his greatest strength, perhaps, lay
in the regard in which he was held by the people. The
sheriff who returned the grand jurors before whom the case
was laid, was an open adherent of Shaftesbury, {30} and it
s reasonable to assume that the panel was composed
wholly of those whose sympathies were inclined toward the
Carl.132 Tt is not strange. therefore, that the proceeding by
the crown should meet with an ignominious defeat.

[t was by reason of the failure of the crown to coerce grand
juries to its oppressive purpose. that the king's officials
sought a method whereby justice might be dispensed with
results more agrecable to their royal master. The statute of 3
Henry VI, C. 12, provided that the judges and justices
should have power to reform the panel by taking out the
names of improper persons and putting in others according
to their discretion, and the sheriff was then bound to return
the panel as reformed. This statute was enacted by reason of
the abuse by the sherifls of their power in the selection and
returning of grand jurors resulting in packing the panels
with those who would carry out the nefarious designs of the
sheriff and those with whom he might be acting. 132

This statute, Sir Robert Sawyer, the attorncy general, sought
to employ to carry out the wishes of the crown. The Court
of Sessions endeavored to compel the sherifTs to return the
panels as they directed, but the sheriffs refused. The king
thereupon ordered that all the judges should attend on a
certain day at the Old Bailey. Here the same proceeding was
desired to be had, but the sheritfs demurred and desired to
consult counsel, The court, however, urged that as all the
judges were agreed as to such being the law, there could be
no necessity for them to consult counsel. and thereupon the
sheriffs {31} returned the panel as directed.!3* Whatever
change this may have produced in the success of state
prosccutions, was in any cvent destined to be short lived,
for the reign of Charles the Second ended four years later,
his successor, James the Second, {led to France in 1688, and
William of Orange ascended the throne and a more liberal
policy of state has since ensued.

One of the last known instances of the court attempting to
coerce a grand jury occurred in 1783, in Pennsylvania. Mr.
Oswald, the printer of the fndependent Gazette, criticised
the conduct of the Supreme Court. The justices thereof,
Chief Justice McKean and Judge Bryan ordered him to be
indicted for libel, but the grand jury ignored the bill. The
judges severely reproved them in open court in an attempt
to overawe the inquest and sent them back 1o reconsider the
bill, but the jury refused to return an indictment.!33

When the settlement of America was begun by Englishmen,

they brought with them all the civil rights which they

enjoyed in their native land, and with them came the grand
136

jury. 136

1324 The institutions which they brought, naturally
nourished in a land so far away from the mother country,
and consequently removed from the attacks which were
subsequently made by the crown upon the liberties of the
people. For nearly one hundred years the colonies were
allowed to exercise to the fullest extent a greater degree of
civil rights than at any time had been permitted to the
subject in England. The only restraint placed upon them
was by the appointment of royal governors, but even then
there were no state prosccutions like those being carried on
in the mother country. Free from restraints which were there
placed upon them, it was most natural that the grand jury
should exercise their greal power in a manner most
calculated to insure the liberty and freedom of thought of
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the people. In New York in 1735, an attempt was made to
indict John Peter Zenger, the editor and proprictor of a
newspaper called the Weekly Journal, for libel because of
the manner in which he held up to scorn the deeds of the
royal governor, but the grand jury ignored the bill. He was
then proceeded against by an information filed by the
altorney general for the provinee, and after a trial in which
he was defended by the Philadelphia lawyer, Andrew
Hamilton, was triumphantly acquitted.132

The Constitution of the United States, as adopted by the
states, contained no guaranty of presentment or indictment
by a grand jury, but this omission was remedied by the
passing of the first ten amendments, substantially a bill of
rights, of which Article V provides: "No person shall be
held to answer for a capital or otherwise infamous crime,
unless on a presentment or indictment of a grand jury,
excepl in cases arising in the {33} land or naval forces, 28 or
in the militia when in actual service in time of war or public
danger;"....

This provision applies solely to offences against the United
States and triable in the United States Courts,)¥ and has
reference not only to those offences which at common law
were capital or infamous, but to such as might thereafter be
made capital or infamous by legislation of Congress 140 It
has been held not to affect prosecutions brought by means
of an information [led by the United States District
Allorney in cases where the offence does not constitule a
capital or otherwise infamous crime.!4! In this respect the
Constitution of the United States assures to the citizen the
same protection to his liberty which the laws of England
afford to the subjects of the king.

The Fourteenth Amendment does not require the states to
prosecute crimes by means of indictment or prohibit them
from proceeding by information. The provision "due
process of law™ refers only to the prosecution of offences by
regular judicial proceedings. 142

It has, therefore, become usual both in England and the
United States to proceed by information where the law
gives that right, and has frequently been employed in cases
where a bill has been submitted to, and ignored by, a grand
jury.

The Constitution of Pennsylvania affords a still greater
{34} protection to the liberty of the citizen. Section 10 of
the Declaration of Rights provides: "No person shall for any
indictable offence, be proceeded against criminally, by
information, except in cases arising in the land or naval
forces or in the militia when in actual service in time of war
or public danger, or by leave of the court for oppression or
misdemeanor in office.”

As all offences arc indictable offences in Pennsylvania, the
filing of an information has been very rarcly employed, by
recason of the limited class of cases to which it can be
applied. The nature ol this proceeding received judicial
construction in an early Pennsylvania case!®® decided by
Mr. Justice Shippen, who delivered the following opinion:

"The present is the first instance, that we recollect, of an
application of this kind in Pennsylvania; and on opening the
case, 1t struck us to be within the 10th section of the ninth
article of the constitution, which declares that no person
shall for any indictable oflense, be proceeded against
criminally by information, excepl in cases that are not
involved in the present motion. But, on consideration, it is
evident that the constitution refers to informations. as a
form of prosecution, to punish an offender, without the
intervention of a grand jury; whereas an information, in the
nature of a writ of quo warranto, is applied to the mere
purpose ol trying a civil right and ousting the wrongful
possessor of an office.” ...

Under the same statute the court made absolute a rule for an
information where the procceding was against a justice of
the peace who was charged with a misdemeanor in office in
taking insuflicient bail.l#* But where a prosecutor appeared
to be proceeding from wvexatious motives, the court
discharged the rule for an information. 143

The grand jury of the present time is a wholly different
institution from that originated by the Anglo-Saxons. The
ancient institution was designed to aid the government in
detecting and punishing crime; the tyranny of kings made it
an instrument to defeat the government. Now it occupics
the {35} anomalous position ol a public accuser, while at
the same time it stands as a defender of the liberty of the
people.

It remains to consider whether or not the grand jury is
worthy to be retained among the institutions of a free
government in this progressive age. The institution has been
attacked with great vehemence by writers of acknowledged
ability, both English and American, but at the same time it
has been defended with equal vigor by men no less able.
Thal the institution and its workings are open (o crilicism
no onc will question, but that the defects which are pointed
out by its critics are of such a nature as to justify its
abolition cannot be so readily conceded.

The attacks upon it are based principally on three grounds:

1. That it is now a useless stitution,

2. Its irresponsibility.

3. Its secrecy of action.
It is well said by an English opponent of the institution,146
"ten centuries of usage give a very striking respectability to
any institution; and grand juries existed before the feudal
law and have survived ils extinction. They are perhaps the
oldest of existing institutions; but if they are to continue,
they must rest on their continuing utility, not on their
antiquity, for future toleration."

It is urged with great earnestness and the argument contains
much merit that the system which has been in force the past
three hundred years of giving a defendant a preliminary
hearing before a magistrate. makes the work of the grand
jury in this class of cases superfluous..*? In many instances
this argument would seem to be well founded, since the
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finding of a true bill by the grand jury in cases returned to
the district attorney by the committing magistrates would be
but a ratification of the action of the magistrate, but it is not
true in all cases. There are many cases of a trifling nature
which are returned by the committing magistrates and when
brought before the grand jury the indictments are ignored.
In countiecs where the volume of business is small, it would
be of little {36} consequence if the grand jury found true
bills even in these cases, but in counties where the volume
of business is large, and this is particularly true of the great
cities which frequently are coextensive with the boundaries
of the county, it then becomes of vital importance that there
should be a tribunal to sift from the great mass of cases
those which are too trifling in their nature to require further
prosecution. And this is a duty which could not well
devolve upon a single officer, for unless testimony was
heard by him there would be no feasable way to determine
which cases should be prosecuted and which should be
ignored. If evidence is thercfore to be heard, it is wiser that
it be heard and considered by a body impartially selected
from the people, than by a single officer whose training
would incline him to find those grounds upon which the
prosecution might be sustained.

While in ignoring bills of indictment it frequently happens
that defendants are set free who undoubtedly merit
punishment, it is idle to charge that this is a defect in the
system or a reason why it should be abolished, for the same
result is ol [requent occurrence where delendants are tried
belore petit juries, when the evidence is heard in open
court. If; when the grand jurors hear only the evidence in
favor of a prosecutor, given by witnesses summoned by the
district attorney, and examined by him before the grand
jury, they are unable to return a true bill, how can it
reasonably be asserted that a petit jury, where the entire
twelve must concur, would have found the defendant guilty
when the grand jury, which usually exceeds this number,
arc unable to muster twelve who concur in finding the bill.
To charge a grand jury with failure to act in furtherance of
justice, under such circumstances, is an unwarranted
imputation upon the judgment ol intelligent men and is only
made by writers who give the subject a superficial
consideration.!¥8 That because the minority view the
evidence in a different {37} light from the majority is to say
the majority have come to the wrong conclusion, is a
proposition not recognized in this country. The defendant,
no matter what the evidence against him may be. is
presumed to be innocent until proven guilty, and if the
prosccuting officer, with all the power he possesses within
the scaled doors of the grand jury room, is unable to
convince twelve out of those present, of the guilt of the
defendant, he cannot well say that he could do more before
the petit jury, where the delendant has the additional
advantages of counsel and witnesses in his defence, and a
trial judge who may be called upon to rule out incompetent
and irrelevant evidence. There are undoubtedly many cases
in which true bills are found where incompetent and
irrelevant evidence has been given before the grand jury
and formed the inducement to their action.

The fact that sometimes they indict innocent persons is to
be deplored, but as an argument in favor of the abolition of

the institution is without merit. The right still remains for
such defendant to establish his innocence before a petit jury,
where he 1s aided by his counsel and may have witnesses in
his behalf. If, in such cases, the prosecution was by
information filed by the district attorney upon the return of
the committing magistrate, there would be no possible
chance of the innocent defendant escaping trial. Primarily
the object of the grand jury is not to protect the innocent,
for all accused persons are presumed innocent until the
contrary be shown, but is to accuse those persons, who,
upon the cvidence submitted by the prosccutor, if
uncontradicted, would cause the grand jurors to believe the
defendant guilty of the offence charged. 2 When, therefore,
the evidence is of such a nature as to justify the return of an
indictment by the grand jury, it is only proper that whether
innocent or guilty, the accused should be put upon his trial.

[t 1s true that the grand jury ordinarily do but little more
than review the judgment of the committing magistrate, and
for this reason the institution is said to be useless. But it is
eminently fitting that such a body should exist to review the
judgment of such magistrates. It is absurd to contend that
{38} in a government such as ours, composed of a system
of checks and balances, a committing magistrate 1s an
individual whose discretion does not require review. They
are chosen as a rule from men who have but little
knowledge of the law and whose principal qualification is
the political service rendered to their party and not the
personal fitness of the individual for the office. In a large
number of cases the warrant will be 1ssued by a magistrate,
known either to the prosecutor or his counsel, who
invariably is selected because of the acquaintanceship. That
a defendant who is committed or held in bail under such
circumstances should be entitled to have the judgment of
the magistrate reviewed by a tribunal sufficiently large and
without personal interest in the case. is but a reasonable
requirement. Not that the magistrate may have acted
improperly or violated the terms of his oath, but that
prosccutions which are or may have been begun under such
conditions, shall be declared by an impartial body Lo be
well [ounded in fact before a delendant shall be obliged to
answer.

An English writer’®? discusses the subject in this language:

"The criminal who has been committed on the well
considered opinion of the responsible magistrate is
set at large by the influence of the random
impressions of twenty-three irresponsible
gentlemen. Such an enlargement is in itself a
slander or a scrious charge against the committing
magistrate, and logically ought 1o be almost
conclusive evidence of his unfitness to act either
from malice or incapacity.”

The English system of committing magistrates is of a
somewhat different nature from that of Pennsylvania. They
have there what are known as stipendiary magistrates, that
is. men who are paid fixed salaries for their services. but are
required either to be learned in the law or to be
accompanied by a duly articled clerk. A2l If the logic of the
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writer above quoted is to be pursued to a conclusion, it
means when the appellate court reverses the court below
that that is conclusive evidence of the unfitness of such
judge to fill his high office, notwithstanding {39} he has
adjudged correctly in the great majority of cases which
have come before him.

If it be said the cases are not analogous in that the grand
jurors are laymen who review the decision of a magistrate
learned in the law, it may be answered that the laymen
review not the law, but the facts of the case, and as to those
facts all the legal Icarning which the magistratc may
possess will not make him a better judge of the truth of the
facts or the. credibility of the witnesses. As to the facts, he
15 but one layman against twenty-three, and all experience
has taught that the latter body are far more apt to arrive at a
correct conclusion. The same author who contends that the
judgment of the stipendiary magistrate is superior to that of
the twenty-three grand jurors would probably repel the
assertion that the judge who presides at the trial is more
likely to arrive at a correct conclusion upon disputed facts
than the twelve jurors sworn to pass upon them, yet the two
cases are precisely analogous. Upon all questions of fact,
the composite make-up of the twelve or the twenty-three
vests in such body a knowledge which no one man can
possess and is more productive of correet findings. It is
given neither to onc man nor to any body of men to
invariably arrive at correct conclusions, but because they at
times may err, 1t allords no ground [or saying that by reason
of such error they are either ignorant, malicious or
incompetent.

Upon this point an English writer!32 pertinently remarks,

"Moreover the stipendiary magistrates we have are
not all such oracles of wisdom that we should
conclude that the grand jury must always be wrong
and the magistrate right upon the question of
whether there is a prima facie case.”

It is thought by one writer that the grand jury is a useless
institution because it no longer occupies its original
position, and by reason of this fact should be abolished. 153
Were we to {40} apply this reasoning to the various
branches of the law at the present day, to our courts, our
institutions, and our procedure, nearly all must be swept
away, for but little of it retains its original position. Things
have changed with the progress of the centuries and it is the
height of absurdity to contend that because the grand jury 1s
no longer a power in the hands of unscrupulous persons Lo
oppress those who hindered or interfered with their
improper designs as it was in times past, it no longer
occupies its original position and should be cast aside.

That the grand jury is an irresponsible body is admitted and
it is this want of responsibility which the opponents of the
institution seize cagerly upon in their endeavor to show
why the institution should be abolished. An American
writer!3* thus expresses his views: "The principal objection
which can be urged against the grand jury, as now
constituted, is the absolute personal irresponsibility of the

individual juror attendant upon the performance of his
dutics. He is a law unto himself; no power can regulate him
and no power can control him. He can be called before no
earthly tribunal, except his own conscience, to account for
his action. He can pursue an enemy lor personal motives ol
revenge; he can favor a friend or political associate; he can
advance and maintain before the jury by argument ideas
that he would never father in any other place; he can shirk
responsibility by voting to turn the guilty loose, pleading
for mercy for the confessed criminal and the next moment
141} cast his vote to indict the innocent, but friendless
accused; ignoring in order to do so his oath and every
distinction between hearsay and competent evidence. The
state's attorney is powerless to protest against or prevent
these insane antics upon the juror's part, and the court is as
equally unable to prevent the denial of justice."

Undoubtedly it is within the power of a grand juror to act in
the manner thus described, and that this is sometimes done
will hardly be questioned. That, however, it is of such
universal occurrence as to seriously affect the
administration of justice and demand the abolition of the
institution is not the fact. To contend that it is, is to say that
on every grand jury there are at least twelve men so lost to
all sense of truth, honor and justice and so utterly oblivious
to the requirements of their oath, that they will perjure
themselves in order to do the will of a fellow juror.

We have only to turn back to early English history to see
how the grand jury was so used for improper purposes that
the statute of 3 Henry VIII, C. 12, was enacted, giving to
the judges and justices the right to reform the panels of
grand jurors returned by the sheriff, and then compelling
the sheriff to make return of the pancl so reformed. Tt is
recited by the preamble of the above statute!®2 "That many
oppressions had been. by the untrue demeanor of sheritfs
and their ministers, done to great numbers of the king's
subjects, by means of returning at sessions holden for the
bodies of shires, the names of such persons, as for the
singular advantage of the said sheriffs and their ministers;
by reason whereol many substantial persons (the king's true
subjects) had been wrongfully indicted of divers felonies
and other misbehaviour by their covin and falsehood; and
also sometimes by labor of the said sheriffs, divers great
felonies had been concealed, and not presented by the said
persons, by the said sheriffs and their ministers partially
returned, to the intent to compel the offenders to make
fines, and give rewards to the said sheritfs and their
ministers."

Lord Coke!2® also directs attention to this evil and points
{42} out the statutory remedy. In Scarlet's casel! one
Robert Scarlet had unlawfully procured himself to be
placed upon a panel of grand jurors and caused indictments
to be found against innocent persons. The court suspected
that something was wrong, and inquired of the inquest as to
the evidence upon which the bills had been found. which
disclosed the agency of Scarlet and brought punishment
upon him.
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At the present day it cannot justly be said that the grand
jury is wholly irresponsible. It is true that they have great
freedom of action and the reasons which induce their action
cannot be inquired into.238 But if they have acted from
improper motives or been improperly influenced, and this
could not be made to appear upon a motion to quash the
indictment, it is still within the power of the district
attorney with leave of court, to enter a nolle pros or submit

the bill, without trial, to a petit jury and have a verdict of

not guilty rendered thereon. On the other hand, if the grand
jury improperly reject a bill, it is still competent for the
district attorney to lay the matter before a subsequent grand
jury, which may act otherwise.l22 The ability of the grand
jurors to work harm by the abuse of their power is,
therefore, more fancied than real.

Nor can there be said to be any more merit in the complaint
that the sccrecy surrounding the grand jury is an evil which
should be done away with. They deliberate in secret, but the
petit jury does likewise, and no one would contend for a
moment that a petit jury should deliberate in public. What
rcason can then be advanced why a grand jury should
deliberate in public? Nor would the hecaring of the
testimony in public be of any advantage unlcss counsel for
the defence were permitted to cross-examine the witnesses
produced. which would necessitate a judge being present,
and such a course as this would neither be desirable nor
productive of good. If the closed doors of the grand jury
room are an incentive to perjury, the witness must also
perjure himself before the petit jury to make his false
testimony cffective. And as only the witnesses for the
prosecution are heard, it is very unlikely that {43} a
defendant would be set free by reason of the prosecution's
witnesses committing perjury in his behalf.

The partisan feeling of the opponents and the defenders of
the grand jury usually leads them into violent and
unwarranted condemnation or rash and cextravagant praisc.
Chicf Justice Shaw, 1% of the Supreme Court of
Massachusetts, i a charge to a grand jury in 1832,
admirably set forth the conservative view ol this institution.
"In a free and popular government," he said. "it is of the
utmost importance to the peace and harmony of society, not
only that the administration of justice and the punishment
of crimes should in fact be impartial, but that it should be so
conducted as to inspire a general confidence, and that it will
and must be so. To accomplish this, nothing could be better
contrived than a sclection of a body, considerably
numerous, by lot, from amongst those, who previously and
without regard to time, person, or occasion, have been
selecled from among their fellow citizens, as persons
deemed worthy of this high trust by their moral worth, and
general respectability of character. And although under
peculiar states of excitement, and in particular instances, in
making this original selection, party spirit, or sectarian zeal
may exert their influence, yet it can hardly be expected that
this will happen so frequently or so extensively, as seriously
to affect the character or influence the deliberations of
grand juries. Should this ever occur, to an cxtent sufficient
to weaken the confidence now reposed in their entire
impartiality, and thus destroy or impair the utility of this
noble mstitution, it would be an event, than which none

should be more carnestly deprecated by every lover of
impartial justice, and every friend of free government,

"Were the important function of accusation placed in the
hands of any individual officer, however elevated, it would
be difficult to avoid the suspicion of partiality or favoritism,
a disposition to screen the guilty or persecute the innocent.
But the grand jury, by the mode of its selection, by its
number and character, and the temporary exercise of its
powers, is placed beyond the reach or the suspicion of fear
or favor of being overawed by power or seduced by
persuasion.”

1441 In some of the Western States the grand jury has either
been abolished, or the constitution has been altered to
permit this to be done.l8 In California, where the district
attorney files an information in all cases of felony and
misdemeanor, the statutes make provision for a grand jury
and confer upon it greater inquisitorial power than has ever
been conceded to it in those states which proceed with it
according to the common law. 162

The conservatism of the Eastern States has caused the
retention of the grand jury among their institutions.
Whether the policy of those states which have abolished it
1s @ wise one or not cannot yet be determined. This can only
be learned afier the system which has supplanted it has
stood the test through the coming vears and emerged
unscathed and with honor from great crises. But when it is
proposed to turn aside from a course which has been
followed for centuries to new and untried methods, the
warning of Judge Kingl® applies with great force: "Any
and cvery innovation in the ancient and settled usages of the
common law, calculated in any respect to weaken the
barriers thrown around the liberty and security of the
citizens, should be viewed with jealousy, and trusted with
caution.”
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