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TOTHE LAW ACADEMY OF PHILADELPHIA

As the Committee of your Faculty requested to examine
and report upon the essays submitted for the Annual Prize
offered by the Law Academy, we desire to inform you that
we have carcfully read and compared the two essays which
have been placed in our hands, one submitied under the
nom de plume "Lawyer," and the other under that of
"American,” and that the result of our examination is as
follows: —

1. We find that both essays are in form and substance
excellent and very creditable to the Academy.

2. We find that, of the two, the essay signed "Lawyer" is the
better, and evinces the greater labor and research and is
worthy of the prize offered.

3. We, therefore, recommend that the prize offered by the
Academy be awarded to the writer of the essay signed
"Lawyer," whoever he may be.

Although in strictness, it does not fall within our province,
we feel that we ought not to omit this opportunity of
expressing our approval of the subject chosen for this year's
prize essay. Not only is it extremely interesting, from an
historical standpoint, but it is onc ol great practical
importance, Since Mr. Furman Sheppard prepared his
"Manual for Grand Juries" in 1875, of which but a few
copies are now in existence, no work of any importance,
which deals in a practical way with the Grand Jury System
as it is in force in this Commonwealth, has been published.
The essay to which we have recommended the award of this
prize contains a vast amount of valuable information on the
subject and with a few slight alterations and additions
(incorporating the points decided by the Superior Court in
the case of Commonwealth vs. Brown, which was decided
after these essays were handed in) might be made a useful
handbook for those concerned with practice in the Criminal
Courts, and we suggest that the Academy, if it sees its way
clear to do so, take steps to have it printed for the use of the
Bar.

(Signed)

CHAS. Y. AUDENRIED, ROBERT N. WILLSON,
ABRAHAM M. BEITLER.

Philadelphia, May 11, 1904.
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PREFACE

THIS cssay was originally written with particular
reference to the law relating to the grand jury in England,
Pennsylvania and the United States Courts. After the
committee by whom it was rcad had reported favorably
upon it, the suggestion was made that its scope be enlarged
50 as to make the work applicable to all of the states. This
suggestion was communicated to Judge Audenried, the
Chairman of the Committee, and received his approval.

In cffecting this change it has been found necessary to make
few alterations in the text. So far as the common law
principles relating to the grand jury are in force in the
various states, the law and the decisions thereon are
generally uniform. In such states as have adopted a code of
criminal procedure, the common law principles relating to
the grand jury constitute an important part of the code, and
the decisions thereunder, in such instances. will be found to
be in harmony with the decisions at the common law. Only
where the common law has been superseded by statute do
we find any material conflict in the decisions, and this is
due. in large measure, to differences in the constitutions or
statutes of the various states. By adding the citations of the
state court decisions in the foot notes, with occasional
additions to the text where the rulings of the courts may be
regarded as of local application only, the author trusts the
work has been made of more general utility than when
originally submitted to the committee.

While the subject of juries has received careful attention
from legal writers, and within the scope of their work the
law as to grand juries has been considered fully, sufficient
altention has not been given to the historical growth of the
grand jury. In this essay the origin, history and development
of the grand jury have been, therefore, considered at length.
I'he history of the grand jury is closely interwoven with that
of the petit jury, while the judicial records during its infancy
are very meagre and confusing.

In tracing its historical development, much must be left to
surmise, and this necessarily has resulted in conflicting
opinions. Where doubt has arisen, the author has
endeavored to present the reasons upon which his
conclusions are based, and in all cases has sought to treat
his subject in the light of the conditions which he conceives
existed at the period of which he treats. To present the
matter as clearly as possible, the method has been adopted
of showing the character of trial awarded with relation to
the manner of instituting the prosecution. By so doing, it
becomes possible (o trace the development ol the grand jury
separate and apart [rom the petit jury and thus the
likelihood of confusing the action of these bodies in the
carly stages of their existence is in large measure avoided.

The author desires to express his thanks to Carlyle H. Ross,
Esq., of the Philadelphia Bar, for his valuable assistance in
the preparation of the index to this book.

He also acknowledges his appreciation of the criticism and
suggestions of John M. Gest, Esq., and his obligation to
Luther E. Hewitt, Esq., Librarian of the Law Association,
for his interest in the preparation of this work.

G.J.E,JR.
March 20, 1906.
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PARTI:
THE GRAND JURY - ITS ORIGIN, HISTORY AND DEVELOPMENT

The grand jury is an institution of English-speaking
countries, of historic interest by reason of the obscurity
surrounding its origin, its gradual development, and the part
it has played in some of the most stirring events in the
history of the Anglo-Saxon race; of political interest by its
effectual protection of the liberty of the subject from the
arbitrary power of the government; of legal interest in that
its power and action is utterly repugnant to "the experience
and theory of English law."! It has been extravagantly
praised as the “security of Englishmen's lives,"? the
conserver of his liberties.2 and the noblest check upon the
malice and oppression of individuals and states;? it has been
bitterly assailed as "purely mischievous™s and a "relic of
barbarism."¢

The origin of the grand jury has given rise to protracted
discussion on the part of learned writers and has been
productive of widely differing conclusions. Some have
claimed to find traces of the institution among the
Athenians,? but if such an institution ever existed in Athens
it had become extinct before {2} the existence of Britain
became known to the Mediterrancan Countrics. And
although Athenian history makes mention of customs
similar to the Norman appeal with the wager of battle and
also of a trial by a large number of jurors, it is silent
concerning a body whose duty was to accuse.

Other writers claim for the institution an Anglo-Saxon
origin.® and in confirmation of their opinion point to the law
of Ethelred 112 (A. D. 978-1016), while still others urge that
juries were unknown to the Anglo-Saxons and were

introduced into England by the Normans after the conquest.
10

Strictly speaking there is no obscurity surrounding the
origin of the "grand jury,” for it was not until the 42nd year
of the reign of Edward 111 (A. D. 1368) that the modern
practice of returning a panel of twenty-four men to inquire
for the county was established and this body then received
the name "le graunde inguest."L Prior to this time the
accusing body was known only as an inquest or jury, and
was summoned in each hundred by the bailiffs to present
offences occurring in that hundred. When, therefore, this
method of proceeding was enlarged by the sheriff returning
a pancl of twenty-four knights to inquire of and present
offences for the county at large, we sce the inception of the
grand jury of the present day. But while it is truc that our
grand jury was first known to England in the time of
Edward the Third, it is nevertheless not true that it was an
mstitution of Norman origin or transplanted into England
by the Normans.

That the petit jury was a Norman institution and by them
brought into England cannot well be doubted. Mr. Reeves!2
{3} shows that the trial by twelve jurors was anciently in

use among the Scandinavians, and became disused, but
"was revived, and more firmly established by a law of
Reignerus, surnamed Lodbrog, about the year A. D. 820. It
was about seventy years after this law, that Rollo led his
people into Normandy, and, among other customs, carried
with him this method of trial; it was used there in all causes
that were of small importance.” At the time the Normans
were using the Scandinavian nambda, the Anglo-Saxons
were proceeding with sectatores, that is suitors of the court,
to whom were referred all questions of law and of fact. The
number of sectatores was indeterminate!® and we have no
record that unanimity was required in their verdict. While,
thercfore, we sce that in Normandy, the nambda, and in
England, the sectatores, were performing similar functions
in determining questions of fact, we further find their
jurisdiction extending only to civil causes.

The ancient modes of bringing offenders to justice in
Normandy and in England were as radically different as
they are to-day.

The Norman method was by appeal, (from the French
appeler, to call)? the direct individual accusation, the truth
of which was determined by the wager of battle. The
nambda took no cognisance of criminal pleas, and crimes,
where no appellor appeared, went unpunished. The English
method was designed to prevent the escape of any who had
violated the law. This was sought to be accomplished first,
by prevention through the system of frank pledge, by which
in every tithing the inhabitants were sureties to the king for
the good behavior of each other:’¥ and, second, by
prosecution instituted by the presentment of the twelve
senior thanes in every hundred or wapentake, whose duty
was, according to the law of Ethelred, to accuse such
persons as they found had committed any {4} crimel®
There was also the hue and ery, which was raised when any
offence was discovered and the offender was pursued until
taken; if he escaped, then the hundred in which he was in
frank-pledge was lable to be amerced.” Inasmuch as in this
period all offences were regarded as of purely private
concern, the offender could escape trial and punishment
upon payment to the person wronged, or, if he was dead, to
his next of kin, of a sum of money, varying in accordance
with the enormity of the offence, and the rank of the person
injured. This was known as the custom of weregild ¥ If,
however. the defendant either could not or would not pay
weregild, then the truth of the charges prosecuted by these
methods was determined by compurgation, by the corsned
or morsel of cxecration, or by the ordeal of fire or water.2
Where the accused failed to clear himself by compurgation,
which occurred when he failed to obtain the necessary
number of persons who were willing to swear their belief in
his innocence, he was obliged to purge himsell by the
ordeal 2
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It will thercfore be seen that the grand jury was not a
Norman institution brought into England by the conquest,
for an accusing body was wholly unknown among the
Normans: and while the Normans did introduce the nambda
into England, where its similarily to the sectatores caused it
1o firmly impress itsell into the English customs,2! in the
land which sent it forth to England it gradually sank into
disuse.22

The English system of frank-pledge, with the holding of the
sherift's tourn semi-annually in the county, and the court-
leet {5} or view of frank-pledge, annually in the hundred,
when offenders appear to have been punished2 were
supplemented in their purpose of preventing crime and
bringing offenders to justice by the accusing body of twelve
thanes of cach hundred as ordainced by the law of Ethelred.
2 Whether this law created the accusing body or was
merely declaratory ol a custom then in use in parts of the
kingdom with the intent to make it of universal application,
is a matter of much doubt. It is more probable, however,
that the statute of Ethelred was declaratory of the law then
subsisting and this view is strengthened by the statement of
Blackstone. 2% that "the other general business of the leet and
tourn was to present by jury all crimes whatsoever that
happened within their jurisdiction,” although he ciles no
authority in support of his opinion.

That the accusing body was the result of a slow growth,
eventually being confirmed by statute, would seem to
receive support from the nature of the institution of frank-
pledge. Twice each year the sheriff would visit each
hundred in the county and keep a court leet where he would
view the frank-pledges.2® and as wrongdoers were al such
times awarded punishment, it is manifest that some method
must have been employed to make the offenders known.
The principal thanes and frecholders of the hundred being
responsible for their subordinates, would most naturally be
the ones upon whom would devolve the duty of presenting
the offenders. We see these customs substantially appearing
in the law of Ethelred, which provides that a gemor2? that is,
a meeting be held in every wapentake (hundred) and the
twelve senior thanes go out and the reeve (sheriff) with
them, to accuse those who have committed any offence.28

The statute would merely scem to have made sccure that
which the very nature of frank-pledge had of necessity {6}
previously brought forth. That it was but declaratory of the
existing law would seem to be further verified by the fact
that the statute was ordained as "frith-bot for the whole
nation at Woodstock in the land of the Mercians, according
to the law of the English,"2 thereby indicating such to have
been the existing law in some parts of the kingdom at least.
Whether the number composing this accusing body had by
usage been fixed at twelve or whether it was {irst definitely
fixed by the statute cannot be determined, but the statute is
the only evidence we have of the number necessary to
present oftenders, until the time of Glanville, nearly two
hundred years later. It is probable, however, that, like the

sectatores, the number was indeterminate until the statute of

Ethelred reduced it to a certainty, although there is one
instance even as late as the reign of Henry 111 (A. D. 1221)

where a presentment was made to the itinerant justices by
seven jurors.3? That the number should be fixed at twelve is
perhaps due to the superstition of the period which tolerated
the trial by the corsned and the ordeal, believing God would
miraculously intervene to protect the innocent. Lord Cokedt
thinks "that the law in this case delighteth hersell in the
number ol twelve .... and that number of twelve is much
respected in holy writ, as twelve apostles, twelve stones,
twelve tribes, &c."

The Norman conquest, while it brought into England the
customs and laws of the conquerors, did not materially alter
the Saxon laws and customs relating to the detection and
punishment of crime. With them came the barbarous trial by
battle,2 but they also brought what afterward became a
blessing in the trial by jury.®

Under the Norman occupation the system of frank-pledge
still continued, although not perhaps of its former
importance {7} now that the accusing body in each hundred
regularly made its presentments, and its importance was
still further lessened by the Norman appeal with its wager
of battle. The appeal materially promoted the importance of
the accusing body, for unless the appellor himself suffered
the injury, there was no incentive to him to risk his life or
liberty in the trial by battle, when the crime could equally
well be presented by the inquest.3*

In the period of one hundred years following the conquest,
the Normans were actively engaged in introducing their
laws and customs in the stead of the Saxon laws and
customs. It is therefore of interest that at the close of this
period, the accusing body should receive its second
statutory confirmation and at the hands of a descendant of
William the Conqueror. By the Assize of Clarendon A. D.
1166, it was enacted "that inquiry be made in each county
and in cach hundred, by twelve lawtul men ot the hundred
and four lawful men ol every township — who are sworn to
say truly whether in their hundred or township there is any
man accused of being or notorious as a robber, or a
murderer or a thief, or anybody who is a harborer of
robbers, or murderers or thieves, since the king began to
reign. And this let the justices and the sherifts inquire, each
(officer) before himself."3% All persons thus presented were
to be tried by ordeal.

This statute marks an important change in the
administration of the criminal law. Prior to this all offences
were tried in the county or hundred courts, but now those
offences named in the statute became offences against the
peace of the king and were cognizable only in the itinerant
courts which this same statute created. It is thought by some
writers that these courts were not created by this statute, 38
but were first provided for by the statute of Northampton A.
D. 1176, but it would rather seem that they were created by
the Assize of {8} Clarendon,?? that of Northampton merely
dividing the kingdom into six circuits as the Assize of 1179
subsequently divided the kingdom into four circuits.?® The
Assize of Clarendon marks still another important event in
the history of the administration of the criminal law in
England, for by reason of what was called "the implied
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prohibition” in this statute, (the statute provided for trial by
the ordeal) compurgation in criminal cases disappears in the
king's courts although it continued until a later period in the
hundred courts where the sheriff presided.?? The system of
frank-pledge while itself falling into disuse, really formed
the root of a broader scheme for administering justice.

The idea of itinerant justices was not in use among the
Normans at the time of the conquest, nor does it seem to
have ever been adopted in Normandy. Under the Saxon law
the sherifl was the king's officer in the county, and was
appointed each year. During his term, his authority in the
county was supreme cxcept when dirceted otherwise by the
king.2 It, therefore, was an casy matter in order to increase
the influence ot the crown, and to insure the administration
of Norman laws and customs, to appoint sherills chosen by
the king from the justices of the curia regis2l We
consequently have the king's judicial officer acting in the
capacity of sheriff and, in accordance with the Saxon
custom, viewing the frank-pledges in each hundred of his
county and blazing the way for the system of itinerant
justices, who came into the county to hold the eyre and, like
the sheriff, administered the pleas of the crown in cach
hundred. The inhabitants gathercd before the itinerant
justices as the frank-pledges gathered before the sheriff; and
the twelve knights made their presentments to the justices
m the same manner in which the twelve thanes had, under
the Saxon law, presented offenders before the sheriff.

By the Assize of Northampton, A. D. 1176, the institution
of {9} the accusing body was again confirmed® by the
following provision: that "anyone charged before the king's
justices with the crime of murder, theft, robbery or receipt
of such offenders, of forgery, or of malicious burning, by
the oaths of twelve knights of the hundred: if there were no
knights, by the oaths of twelve free and lawful men, and by
the oaths of four out of every vill in the hundred” should be
tried by the ordeal.# If he failed in the ordeal, he lost a
hand and [oot and was banished. [[ he was acquitted by the
waler ordeal he still suffered banishment il accused of
certain crimes.#

This statute divided the kingdom into six circuits and
provided for holding an eyre in each county of the circuit of
the justices not more than once in cvery seven years.,

The treatise of Glanville on the laws of England was written
in the period 1180 to 1190, and is of great interest by reason
of the light it throws upon this institution and the
administration of justice relating to the pleas of the crown.
The old Saxon custom of weregild lost its force with the
coming of the Normal appeal and wager of battle, and, in
the time of Glanville, when an appeal was once properly
brought which concluded against the king's peace, the
parties could not settle the dispute between them or be
reconciled to each other except by the king's license 25 Like
the custom of weregild, the appeal was a personal action,
and in those appeals which were cognizable in the king's
courts, the king had an interest by virtue of the breach of
the peace, but this right was only exercised when the battle
was not waged.®* When the appellee emerged victorious

from the battle, he was wholly acquitted of the charge cven
against the king, for by his victory he purged his innocence
against them all 4

In the time when Glanville wrote, there were two methods
of {10} instituting prosecutions, viz., by appeal at the suit
of the person injured or his proper kinsman; and the
accusation by the public voice, that is, the presentment by
the accusing body that the defendant was suspected of
certain offences.®” 1f the appeal was properly brought, the
trial by battle was usually awarded. Whether the appellee
had the privilege of electing to do battle or submit to the
ordeal, as in the latter part of the reign ot King John he
might elect between the battle and the country, does not
appear. It is certain, however, that he was not entitled to
demand the battle in all cases. 1f the appellor was upward of
sixty years of age or was adjudged to have received a
mayhem, he secems to have had the privilege of declining
battle, and the defendant was then compelled to purge
himself by the ordeal.®® If the appellor was a woman and
was entitled to make the appeal, the defendant was obliged
to cither abide by her proof or submit to the ordeal 22 If the
appeal failed, or before battle was awarded the appellor
withdrew, the accusing body was asked if it suspected the
man of any offence, and if it did he was obliged to clear
himself by the ordeal, as though the presentment had been
made against him upon suspicion in the first instance.3

Up to this time (A. D. 1190) we have no evidence of the
petit jury being used in criminal cases.®! and the fact that
Glanville fails to make any reference to any mode of trial
other than the ordeal upon presentments of the accusing
body, and the battle upon appeals, may safely be taken as
conclusive that the time had not yet arrived when a
defendant was permitted to have the country pass upon
questions affecting his life or his liberty. The accusing
inquest seems, however, to have a somewhat wider scope
than heretofore appears, for Glanville speaks of it as having
authority to make inquisitions concerning {11} nuisances
and certain other matters.32 In A, D. 1194, the fifth year of
Richard I, the jurisdiction of the itinerant justices was
further increased and certain capitula or articles of inquiry
were delivered to them, which they were to make known to
the accusing body, and to each article which concerned the
hundred, this body was obliged to make answer.3 The four
men of cach vill or township mentioned in the Assize of
Clarendon and the Assize of Northampton are not referred
to in these instructions to the justices, which one writer
thinks would seem to indicate that the four men formed no
part of the accusing body.

With the vear A. D. 1201, and the third of the reign of King
John, we have the court rolls of the eyres which the
itinerant justices held in the several hundreds of their
respective districts, which the efforts of the Selden
Society= are bringing to light, and many doubtful points by
means therecof. are being cleared up. From these records we
are enabled to obtain some idea of the instances in which
this accusing body would exercise its right of presentment.
They seem to have presented where they had knowledge of,
or suspected a person of an offence;2 where a person was
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