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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO-EASTERN DIVISION

AURORA SHORES HOMEOWNERS ) Case Number: 1:97CV778
ASSOCIATION ) Judge: James S. Gwin

Plaintiff

THE FEDERAL DEPOSIT INSURANCE
CORPORATION AS RECEIVER FOR
BROADVIEW SAVINGS BANK

Defendant

and

Case Number: 5:97CV1964
Judge: James S. Gwin

HAWTHORN OF AURORA LTD.
PARTNERSHIP

Plaintiff
V. _

AURORA SHORES HOMEOWNERS
ASSOCIATION

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Defendant

JOURNAL ENTRY

This matter came on for hearing on the 22™ day of April, 1998 before the Honorable James S.

Guwan. Judge of the United States District Court for the Northern District of Ohio Eastern Diwvision upon the Com-
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plaint of Hawthomn Limited Partnership (hereinafier “Hawthorn”) which was originally filed in the Portage Councy
Court of Comumon Pleas against the Aurora Shores Homeowners Association (hereinafter “ASHA™) and upon the
Complaint of ASHA versus the Federal Deposit Insurance Corporation (hereinafter “FDIC”) in consolidated cacc
numbers 1:97CV778 and 5:97CV1964. The Court finds that the parties have seled their differences and berehy
stipulate to the terms and conditions contained herein.

The Court finds that a dispute has arisen over owmnership of the subaqueous soil under the wate-s
of Aurora Lake and that plaintiff, Hﬁwthom’s, Complaint in Declaratory Judgment seeks to determine the nghs
and responsibilities, as well as ownership, of said lands and waters.

The Court finds that the partics have entered into this Agreement (o forever sertle these issues and
to quiet title.

The Court finds and the partics agree that Aurora Lake is a private body of water whjch has his-
toncally been passed from owner 10 owner and is therefore, capable of private ownership.

The Court finds that the property in'dispute was originally owned by Philip H. English and was
deeded to PHE, Inc. P.H.E., Inc. thereafter deeded properties in Summit County including a portion of thz
subaqueous soil to ASHA and ASHA has rcmined.own?.rship of this property which has been known as the com-
mon property of ASHA together with the dam located in the southwest portion of the property.

The Court finds and the parties agree that the dam is vital to the continued viability of Aurora

The Court further finds that P.H.E,, Inc. retained certain property which came to be known as the
Hawthom Subdivision which included approxamately 90% of the subaqueous soil of Aurora Lake, excluding chan-
nels and that this property was acquired by Broadview Savings and Loan and thereafter, the Broadview Service
Corporation which cntered into an agreement to sell said property to Constan Development which was the predeces-

sor in interest to the Hawthorn Limited Partnership,

2
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The Court further finds that Hawthom received a warranty deed to said property including the
subagueous soil of approximately 290 acres of Aurora Lake and that Hawthomn did receive fee title to said prop-
erty.

The Court further finds that certain defects were raised in the transfer of said title by FDIC and
that the FDIC has waived any defects in the transfer of this property to Hawthorne so that the warranty deed deiin -
ered to Hawthomne in February, 1987, did transfer clear title to Hawthom.

The Court further finds that ASHA has continually used Aurora Lake by permission and that the
parties have agreed to allow continued use of this lake by ASHA and Hawthomn subject to the terms and conditions
ordered herein,

The Court further finds that issues of previous unrecorded documents were raised and addressed in
Motions for Summary judgment and that the Court has ruled that the obligations created were not met so tha:
Broadview Savings and Loan and Broadview Service Corp. had the right to eater into the contract for sale with
Constan Development and Hawthomn of Aurora Limited partnership and to issue a warranty deed for the transfer of
said property.

IT IS ORDERED, ADJUDGED A‘ND~DECREED that in accordance with the terms and condi-
tions of the Hawthorne of Aurora Planned Unit Development Covenants and Restrictions, that a non-profit corpo-
ration shall be created for the purpose of maintaining, operating and administering to the body of water known as
Aurora Lake and that said organization shall be designated as the Aurora Lake Association (hereinafter “ALA™)
and that pursuant to the terms and conditions of the Covenants and Restrictions, Hawthorne and ASHA shall con-
vey ttle to the subaqueous soil of Aurora Lake to ALA. ALA shall maintain Aurora Lake for the use and enjov-
ment of the members in good standing of Hawthom and ASHA consistent with this Journal Entry and the terms
and conditions agreed upon in by-laws which shall be adopted by ALA by a vote of its Trustees. The conveyances

bei'e

shall include all of the subaqueous soils. excluding channels but shall specifically exclude the dam located a: ¢:
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southwest portion of Aurora Lake and that ownership of said dam and the common areas of ASHA shall remain
with ASHA. The common areas of Hawthorme shall remain with Hawthorme for the use of their homeowners® asso-
ciation. Maintenance of the dam shall be in the best interests of ALA, Hawthom and ASHA and that all mainte-
nance of the dam shall be the sole responsibility of ASHA. Water levels shall be maintined for the preservation of

Aurora Lake and shall be maintained with the goal of preventing erosion for both Hawthorn and ASHA. while pre-

serving Aurora Lake with the goal of maximizing and preserving Aurora Lake for safe recreational use. ASH.A

shall notify ALA of changes in lake levels initiated by ASHA reasonably in advance.

ALA shall be governed by a Board of Trustees consisting of five (5) individuals. Thres (3) of the

Trustees shall be appointed by Hawthom under the terms and conditions of its voting regulations contained in it

Covenants and Restrictions and ASHA shall appoint the remaining nwo (2) Trustees subject to the terms and condi-
tions of its Covenants and Restrictions together with any by-laws adopted by either organization. Hawthomn shal
be entitled to three (3) Trustees upon the ALA Board until such time as the Hawthorn of Aurora Limited Parmer-
ship has sold, conveyed or assigned 855 of the 1139 housing units (which includes condominiums and clusters)in

the Hawthom of Aurora Subdivision. Once Hawthorn of Aurora Limited Partnership has sold, conveyed or as-

signed 8550f said 1139 housing units. the Trustees of ALA shall be elected by a vote of the homeowners’ associa-

tions of both Hawthorne and ASHA by a majority of the vote of both homeowners' associations. It is agreed, how-
ever. that neither Hawthom nor ASHA shall have less than two (2) Trustees elected to the ALA Board and that ac
rules or regulations may be adopted excluding members of either association from Aurora lake.

The Board of Trustees of ALA shall meet periodically at a place designated by the Board of Trus-
tees of ALA and said mestings shall be open to the Hawthorn and ASHA, except that ALA shall have the authoriz

to adjourn into executive session o discuss any of the items designated in the “Governing Document” aftached

hereto as Exhibit A",
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Each Trustee of ALA shall serve for an initial tenm of fwo (2) years, but may be re-appointed or
re-elected for additional terms without limitation. If a Trustee quits, resigns or is otherwise unable to camy out the
terms and conditions of his or her duties as a Trustee, then said Trustee may be replaced for the balance of the un-
expired term, However, said Tristee shall be replaced in accordance with aforemeationed division in that Kav-
thom shall maintain three (3) Trustees and ASHA shall maintain two (2) Trustees unti! said time as Hawthom of
Aurora Limited Parmership has sold, conveyed or assigned'855 of the 1139 housing units platied in the Hawthomn
of Aurora Subdivision,

The initial dues to be paid to ALA shall be Thirty-Five Dollars (335) per house or condominium
unit, per year for each home or condominium in each subdivision and shall be due and owing by May |” of each
vear. It shall be the responsibility of each homeowners' association to collect the dues from its members and tc pav
said funds into ALA not later than May 1*. Each homeowners' association shall be responsible for the towi
amount of funds collected and there shall be a late charge of 1-1/2% per month. Said dues cannot be raised by
more than 10% per annum, without a una.nimo'us vote of the ALA board members as outlined in Exhibit “A™.

However, should it be determined by a unanimous vote of the Board of Trustees of ALA that spe-
cial assessments are necessary for emergency repairs. maintenance, or other appropnate expenditures of ALA, thzn
ALA may assess the appropriate charges associated with said expenditures to the respective homeowners’ associa-
tions, who in turn shall be responsible for collecting said funds from their respective members.

ALA shall be responsible for all marters as outlined in Exhibit “A”.

The Board of Trustees of ALA shall adopt uniform rules and regulations governing the use of

Aurora Lake as outlined in Exhibit “A™

ALA shall adopt herein by reference and incorporate the covenants and restrictions of both Hzuw-

thorn and ASHA which shall become a part hereof and incorporated herein by reference as if fully rewnmen. ALS.

from time to time, may adopt rules and regulations governing the spced of watercraft upon Aurora Lake and may

U
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adopt rules and regulations revoking the use of Aurora Lake by any members not in compliance with the rules anc
regulations promulgated by ALA. ALA may surcharge owners of boats additional fees for the use of Aurora Lake
for boats that exceed 50 horsepower, in any amount determined by the Trustees to be appropnate. The initial sur-
charge shall be maintained for the first two (2) boating seasons which shall be the 1999 and 2000 calendar years
and shall be as follows: 50 - 100 horsepower, $100.00; 100 - 200 horsepower, $150.00; 200 - 300 horsspo;.i.'cr.
$200.00; and over 300 horsepower, $250.00. However, the current homeowners listed in Extubits “B” and “C™
together with the first homeowners of HOA not yet constructed shall be exempted and shall not be surcharged, as
long as they are homeowners in as listed in said Exhibits. Said exemptions shall not be .’LSSI'gTI';’bIC or transferable,

ALA shall at all times carry or cause to be carried by its sub~contractors where applicable, suffi-
cient insurance with an insurance carrer or carriers licensed vto do business in the State of Ohio and acceptable o
the Board of Trustees of ALA i limits approved by the Board of Trustees.

It is further agreed and ordered that Aurora Lake has been used as a retention basin for storm sva-
ter management for the Hawthom Subdivision in accordance with the approval of those subdivisions and shall
continue to be used for said purposes. and further. Hawthorn of Aurora shail be entitled to use Aurora Lake as re-
teation for future developments S o=

[t is further agreed and ordered that ASHA shall pay to Hawthom Limited Partnership Fifty Thou-
sand Dollars ($50,000) in full and final settlement of the claims set forth by Hawthormn of Aurora Limited Parmer-
ship in the within litigation and shall be in full and final sertlement of Hawthorn's claims for back taxes, insurance.
expenses and other expenditures claimed by Hawthom. Said payment shall be Twenty-Five Thousand Dollars
($25.000) due and owing within 30 days after the execution of this eatry and Twe;.nry—Five Thousand Dollars
(525.000) due and owing by July 15, 1999. Failure of ASHA to pay said sums on the above-mentioned dates shall

carmy a penalty of 1-1/2% per month on any unpaid balances and Hawthome shall be permitted to collect and en-

force said sums for which judgment is entered and execution may issue.

6
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It is further agreed and ordered that both parties shall pay their own attorneys’ fees and that ASHA

shall pay the costs of this action for which judgment is entered and execution may issue.

IT IS SO ORDERED

A —

JAMES S. GWIN

Approved:

DatE F. Pelsozy, Attomey fog HZwiHom
Lre. o,

Harvey Sni}cz,/Attomcy for Hawthomn

e

Rinardo Corfétantino, General Parmer |
Hawthome Limited Parmership

|, Lbx77

Robert Andrews, Attomey for ASHA

_ZZ

s President of ASHA I
C‘{u-u\«\) o:4A

,(IfL,-«,_P //,%nn.w
David Tryon, Aﬁomey for FDIC
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GOVERNING DOCUMENT

This document is made in settlement of the issues by and between Hawthorn of
Aurora Homeowners Assoc;ation, Inc., an Ohio non-profit corporation (“HOA”) and Aurora
Shores Homeowners Association, Inc. an Ohio non-profit corporation (“ASHA”) and
Hawthorn of Aurora Limited Partnership, an Ohio limited partnership (“LP”). It is intended
to be incorporated into the Joumal Entry in United States District Court Case Numbers
1:97CV778 and 5:97CV1964.

The parties hereto consent to incorporate this document into the Journal Entry
whereby the mutual use and enjoyment of Aurora Lake, s preserved. The parties hereto desire to
equitably divide the costs, obligations and responsibilities of Aurora Lake to resolve all disputes
between them regarding the use and enjoyment of Aurora Lake in accordance with the terms,
covenants and conditions hereinafier set forth, and set forth in said Journal Entry.

In consideration of the mutual covenants and agreements herein contained, the
parties hereto do hereby covenant and agree as follows:

1. Formation of ALA. HOA, ASHA and LP shall form an Ohio

corporation pursuant to Chapter 1702 of the Ohio Revised Code named Aurora Lake

Association, Inc, (hereinafter referred to as “ALA").

<, Convevance of Aurora Lake. ASHA, HOA and LP shall convey to
ALA their respective rights, titles, and interests in and to the subaqueous soil of Aurora Lake
excluding channels.. The conveyances will be conditioned upon ALA maintaining Aurora Lake
for the use and enjoyment of the members in good standing of HOA and ASHA consistent with

EXHIBIT A
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this agreement. Except that ASHA shall retain title to the dam, spillway and associated property.

ASHA shall be responsible for the maintenance and costs with respect to the dam..

3. Board of Trustees. ALA shall have a Board of Trustees consisting of

five (5) individuals. HOA shall appoint three (3) Trustees and ASHA shall appoint two (2)
Trustees (“Appointed Trustees”). All actions of the Board of Trustees require an affirmative
vote of three (3) members of the Board, except as otherwise noted herein.

a) Each Trustee shall have only one vote;

b) The Board of Trustees for ALA shall meet a minimum at the
discretion of the Board as needed. The place of said meetings shall
be open to the Members of HOA and ASHA unless issues of
litigation, potential or threatened, personnel, land acquisition or
contract negotiations are being discussed. The meetings shall be
conducted pursuant to Robert’s Rules of Order. It shall be the
responsibility of HOA and ASHA to notify its residents of caid
meetings.

¢) If a Trustee quits, resigns or is otherwise unable to participate in
any particular meeting, the appointing Board of the homeowner's
association who originally_appointed said Trustee shall have the
right to immediately appoint an interim Trustee who shall have all
the rights, powers and responsibilities of the originally appointed
Trustee. The majority in favor of HOA shall be maintained as
called for in the Judgment Entry in that HOA shall have the nght to
appoint three (3) Trustees until such time as Hawthomne of Aurora
Limited Partnership has sold, conveyed or assigned 855 of the 1139
housing units(including condominiums and clusters) platted in the
Hawthom of Aurora subdivision,

4. Responsibilities of ALA. ALA shall be responsible for all matters

necessary to manage, supervise, preserve, improve and maintain Aurora Lake, including, but not

limited to, the payment of taxes and insurance thereon, aquatic and environmental studies, control

-
-
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for euthrophication and pollution, stocking of fish, dredging, repair, erosion control, including the

cost of labor, materials, equipment, management and supervision thereof,

5. Uniform Rules and Regulations. - The Board of Trustees of ALA shall
adopt uniform rules and regulations govertung the use 6fAurora Lake. The Board of Trustees of
ALA shall review the rules currently promuigated by HOA and ASHA and may amend, modify,
revoke in whole or in part, the rules and regulations promulgated for the use and enjoyment of
Aurora Lake. However, in no event will the Board of Trustees of ALA permit boats on the Jake
that exceed twenty (ZQ) feet or sail boats that exceed twenty-three (23) feet. When promulgating
rules, the Board of Trustees of ALA shall first c;msider the health and safety of the members,
tenants or lessees of HOA and ASHA who use Aurora Lake. HOA and ASHA shall be
responsible for notifying and distributing the rules and regulations that are promulgated by the

Board of Trustees of ALA., to its respective members, tenants or lessees.

a) The rules and regulations for use of Aurora Lake by members of
HOA and ASHA, shall include, but shall not be limited 1o, to
facilitate and sponsor seminars for lake safety, registration of boats
by the Ohio Department of Boat Registration, wind surfing, display
of decals, number of boats permitted to be registered by respective
members, speed limits, horse power under restrictions contained
herein, marking of buoyed areas, time and parameters of water

- skiing, direction of boats on the lake, requirements regarding
observers in the boat, age of observers, number of water skiers,
water skiing safety, Lability of homeowners for violations, the use
of jet skis, the use of life jackets, the use of parasails, the size limit
on fish.

b) The Board of Trustees of ALA shall determine a registration _
procedure that shall be used by HOA and ASHA for the
registration of watercraft. However, HOA and ASHA shall not
permit any watercraft to be licensed for use on Aurora Lake
without first showing proof of insurance, in an amount to be
determined by the Board of Trustees of ALA. HOA and/or ASHA

3
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budget. The ALA budget shall take into consideration all m
preserve, improve and maintain Aurora Lake, including,

and insurance thereon, aquatic and environmental studies, control of eutrophication and pol

stocking of fish, repair, erosion control,
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and ALA shall be listed as additional insureds under the policies of
insurance. All registered owners/operators of a watercraft shall be
required to indemnify and agree to hold harmless and defend ALA,
HOA and ASHA from liabilities, claims and demands for personal
injury or property damage arising out of or caused by any act or
omission of the ALA, its sub-contractors, agents or employees, or
arising in or about Aurora Lake at any time during the term of this
Agreement,

Annual Lake Budoet.

management and supervision thereof.

7.

a)

b)

Funding Sources.

HOA and ASHA shall pay thirty-five Dollars ($35.00) annually for
each living unit in their respective associations. This payment may
be made on May 1* of each year. It is anticipated, however, that the
first payment shall be within thirty (30) days from the signing of this
Joumnal Entry. A late payment charge of one and one-half percent (1
1/2%) per month shall be imposed on any payment or portion
thereof not received by May 1.

Annual fees may be raised not more than ten percent (10%) per
annum unless there is unanimous approval of the Board of Trustees.

HOA and ASHA reserve the nght to improve their shoreline and
may do so without approval from ALA. It shall be the responsibility
of ALA, HOA and ASHA to prevent erosion of the shoreline,
For the purpose of this agreement, a shoreline shall be defined as
that area where the water meets the shore at its summer pool level
and extended for a distance of twenty-five (25) feet into the lake. In
order to preserve the shoreline, the parties hereto agree that the
speed limit within twenty-five (25) yards of the shoreline shall be

4
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8.

shall independently have the exclusive authority to determine who

prvilege to use Aurora Lake.

members are eligible to be registered by ALA to use Aurora Lake.

thereafter registered by ALA shall have full ahcces-s

9. Homeowners Defined.

3-5533 TORGUE INC.

five (5) miles per hour. ALA reserves the nght to establish
additional no wake zones.

ALA shall be permitted to surcharge owners of boats with
horsepower in excess of fifty horsepower (S0HP) in an amount to be
determined by vote of the trustees. The initial surcharge shall be
maintained for the first two(2) boating seasons which shall be the
1999 and 2000 calendar years and shall be as follows: 50 -100
horsepower, $100.00; 100 - 200 horsepower, $150.00; 200 -300
horsepower, $200.00: and over 300 horsepower, $250.00.
However, current homeowners listed in Exhibits “B” and “C”
together with first time homeowners of HOA not yet constructed
shall be exempted so long as they are homeowners. Said exemption
shall not be assignable or transferable.

Privilege to use Aurora Lake.

with the rules and regulations promulgated by the Board of Trustees of ALA.,

privilege to operate a bdat on Aurora Lake shall be limited to eligible
condominium unit owners, cluster unit owners or homeowners in residence in
HOA or ASHA. A lessee ofa condominium unit owner, cluster unit owner or
homeowner in residence in HOA or ASHA may assume the owners’ rights to

operate a boat on Aurora Lake if the lessee applies for a decal with prior

wr

tten approval from their homeowner or unit owner and otherwise

5
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HOA and ASHA shall determine

who are members in good standing pursuant to their governing documents and BOA and ASHA

among its members have

HOA and ASHA shall notify ALA which of their respective

All boats and watercratt

to the lake, inlets and channels in accordance

Notwithstanding the provisions of Paragraph 8, the
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complying with all registration, title, and insurance requirements. The title of
the boat may be in the name of the lessee. The owners of Hawthom Ltd.
Partnership shall not be limited to horsepower boats or be charged a fee.

10. Insurance. ALA shall at all times commencing with the date upon
which the Agreement begins, carry or cause to be camried and by its sub-contractors where
applicable, sufficient insurance with an insurance carrier or carriers licensed to do business in Ohio
and acceptable to HOA and ASHA and in limits approved by both. ALA shall furnish HOA and
ASHA duplicate policies of insurance as set forth above, together with certificates and receipts
showing that such insurance is in full force and fully paid. Each of such policies shall contain a
provision to the effect that they may not be canceled except upon ten (10) days pﬁor written
notice to HOA and ASHA. HOA and ASHA shall be included as an additional insured on all

insurance policies.

11, Indemnification. ALA hereby indemnifies and agrees to hold harmless

and defend HOA and ASHA against all liabili{ies, claims and demands for perscnal injury or
property damage arising out of or caused by any act or omission of the ALA, its sub-contractors,
agents or employees, or arising in or about Aurora Lake at any time during the term of this

Agreement.

12, Binding Arbitration. Any controversy relating to this Agreement shall be

settled by mediation with mutual agreement of the parties. If mediation is not successful, then the

parties with mutual agreement, shall submit this matter to arbitration in accordance with the then

existing rules of the American Arbitration Association and judgment upon the award rendered
may be entered in any court or record having junsdiction.

6

BERTSCH, MILLICAN & WINSLOW CO.,, L.Pa, ATTORNEYS AT LAW
1280 WEST THIRD STREET CQEVELAND. OHIO 44113 » (216) 656-1433
06/21/02 FRI 14:25 [TX/RX NO 6526)



neS21/2882 13:32 338-363-5833

- <

TORGQUE INC.

13, Binding Agreement. The terms, provisions, covenants and conditions

contained in this Agreement shall apply to, inure to the benefit of, and be binding upon the parties
hereto and upon their respective legal representatives, and assigns except as otherwise herein
expressly provided. This document s incorporated into the Journal Entry of the United States
District Court for the Northern District of Ohio, consolidated Case Numbers 1:97CV778 and

5:97CV1964,

14. Modification of Agreement. This Agreement may not be altered. changed

or amended except by an affirmative vote of the Board of Trustees of ALA and ratified by the

governing boards of HOA and ASHA.

15. Assignability. It is expressly agreed that ALA may not assign its interest

withcut the written consent of the governing boards of HOA, Hawthorne Ltd. Partnership and

ASHA. ASHA shall not assign its interest in the dam or spillways without the written consent of

HOA, Hawthorn L. Partnership and ALA

16. Governing Law. This Agreement is intended to be performed in

~accordance with, and only to the extent permitted by all applicable laws of the State of Ohio.

17. Merger. This document supersedes any and all other agreements,
either oral or in wniting, between the parties hereto Vprior to the date of joumalization, with
respect tot he subject matter of this contract and contains all of the covenants, agreements, and
other obligations between the parties hereto with respect to the subject matter of this contrac:.
No waiver, alteration or modification of this Agreement or any agreement in connection therewith

shall be valid unless in writing and duly executed by all parties hereto.
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18. Severability. If any provision of this Agreement is held to be invalid,

illegal or unenforceable, that shall not affect or impé.ir, in any way, the validity, legality, or

enforceability of the remainder of this Agreement.

19. Construction of Terms. The section headings contained herein are for

convenience only and do not define, limit or construe the contents of such sections.

ApprZJ
/‘/ 2

DAle F. Pelsozy, Atto.rney\?ar HaWiH6mn

L LA / A,Lc/ﬁ,

ey S der[Attorney for I Hawthom

R&ﬁardegConstantino General Partner
Hawthorne Limited Partnershi p

% /2( 7/,% q%&z‘t_’—-"

Robert Andrews, A:tomcy for ASHA

resxdent of ASHA
WL L«/;@ 2. ’Dcw 0N O

David Trydh, Attorney for FDIC
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