
When it happened in October 2009, it
wasn’t even a blip on the radar to
most criminal defense practitioners,
let alone lawyers in general.  It engen-
dered no publicity until Adam Liptak,
New York Times Supreme Court
Correspondent, wrote about it in his
“Sidebar” column January 5, 2010,
calling it “a tectonic shift in legal the-
ory.”2 “It” was the American Law
Institute (ALI) decision to withdraw
§210.6—the capital punishment pro-
vision of the Model Penal Code—
because of questions about whether
the American death penalty could
ever “meet basic concerns of fairness
in process and outcome.”3

The ALI is a group of appellate judges,
law professors and influential lawyers

who produce the Restatements of
Law (remember those from law
school?) and the Model Penal Code
(ditto).  Why would anything the ALI
does have relevance to those of us
who have already graduated from
the halls of academe?  Well, its mem-
bers include three justices of our
state Supreme Court, judges from
the Tenth Circuit and the glittering
names of a number of Colorado’s
legal power brokers.  You also might
recognize the names of nine of the
more than 4000 other members:
Samuel Alito, Stephen Breyer, Ruth
Bader Ginsburg, Anthony M.
Kennedy, John G. Roberts Jr., Antonin
Scalia, Sonia Sotomayor, John Paul
Stevens and Clarence Thomas.

According to the ALI’s report recom-
mending the withdrawal of §210.6,
“The section played an influential
role in the evolution of American
capital-punishment systems and cap-
ital-punishment law over the last
half century.”4 State legislators used
the Model Penal Code as a basis
upon which to draft their statutes, in
an attempt to pass constitutional
muster.5 The U.S. Supreme Court
cited §210.6 as support for the legal
premise that adequate capital-sen-

THE AMERICAN LAW INSTITUTE WILL NO LONGER ‘TINKER WITH THE
MACHINERY OF DEATH’1 —SHOULD ANY OF US CARE?

BY MARY CLAIRE MULLIGAN

tencing guidelines can be formulat-
ed and therefore that imposition of
the death penalty was constitutional
when it reinstated punishment by
death in Gregg v. Georgia.6

However, the ALI has now recog-
nized that oversight by the courts
and guidelines such as those formu-
lated in the Model Penal Code have
not been enough to prevent, or even
stem, the tragedies of modern
American capital punishment.
Execution of the innocent and the
developmentally disabled7 have
shocked our collective conscience.
Just as horrific is the continued role
played by race, economic disadvan-
tage, geography, and incompetent
lawyering in the American death
penalty.  The ALI’s final decision was
to throw up its hands and pull its
support leg away from the wobbly
stool of capital punishment jurispru-
dence.

Our courts must consider “evolving
standards of decency” in an Eighth
Amendment analysis.8 When ana-
lyzing the constitutionality of a
state’s death penalty law, the U.S.
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2010  FOOD WINE JAZZ ART 
A record breaking crowd and a big night for legal services and Legal Aid Foundation. Aside from our 

generous sponsors, we have to say congratulations to Steve Wills, Star Waring and Ellen Cadette 
for their incredible efforts to make this such a successful event. 

Ted Laszlo and associates.  Our premiere sponsors of the events.

Sonny Flowers and Bill Rogers

Diana Poole, Director of the Legal Aid Foundation and Jon
Asher, Director of Legal Aid of Metro Denver and Colorado
Legal Services. 

Dick Lyons from Longmont and Jim and Maura Christoph from Boulder. 



WE WISH TO THANK OUR GENEROUS SPONSORS FOR THEIR SUPPORT
FOR LEGAL SERVICES AND THE LEGAL FOUNDATION OF COLORADO

Premiere Event Sponsors

Millstone Evans Group of Raymond James & Associates 

Event Sponsors  
Beverly C. Nelson, Mediator  • Purvis Gray, LLP    

Cooley Godward Kronish, LLP
Hurth, Sisk & Blakemore, LLP • Settlement Partners, LLC

Stevens, Littman, Biddison, Tharp and Weinberg, LLC   
Sparkman Shaffer Perlick, LLP 

Thank you to law firm and community sponsors  
Moses, Wittemyer, Harrison & Woodruff, PC;  Dietze and Davis, PC;  

Hutchinson Black & Cook LLC, Jung and Associates, PC;   Packard & Dierking LLC 
Lyons Gaddis Kahn & Hall, PC;  Mulligan & Mulligan, PLLC.;  

Berg, Hill, Greenleaf, Ruscitti, LLP;  Holme Roberts & Owen LLP;  
Garlin, Driscoll Howard, LLC;   Wells Fargo Bank;  Two Sole Sisters;    

Fisher Honda Kia;     Knott Laboratories, LLC     Pasta Jay’s;    One Boulder Fitness

Thanks to Colt Print Services 
and Bottles
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Supreme Court traditionally com-
pares the statutory schemes in
place in the remaining states.9

That those schemes were largely
built on the foundation of the
Model Penal Code, now withdrawn
because of the impossibility of a
fair or just system of capital pun-
ishment, calls into question the via-
bility of the death penalty in
America.

How does this affect us here?  A bill
to abolish the death penalty in
Colorado lost by one vote in the
state legislature last year.  There are

THE MACHINERY OF DEATH  (continued from page 1

two young men on our death row
and a third for whom a jury has
imposed death and who is awaiting
the judgment of sentence.  All three
were under the age of 21 at the time
of the crimes for which they were
convicted, all three were prosecuted
in Arapahoe County, all three were
and are represented by court-
appointed counsel and all three are
African-American.  Is it sufficient to
throw our hands up, as the ALI did,
and back away from the mess?  Or
should we uphold the constitutional
oaths we took when we were sworn
in as lawyers, all those years ago or

just last October, and demand justice
for the condemned?

FOOTNOTES
1. Callins v. Collins, 510 U.S. 1141, 1145
(1994) (Blackmun, J., dissenting).
2. “Group Gives Up Death Penalty Work,”
Adam Liptak, The New York Times, January 5,
2010.
3. Report of the Council to the Membership
of The American Law Institute on the Matter
of the Death Penalty, April 15, 2009, p. 5.
4. Id., p. 4.
5. Id., Annex B:  Report to the ALI Concerning
Capital Punishment, Carol S. Steiker and
Jordan M. Steiker, November 2008, p. 2.
6. 428 U.S. 153, 193-194 (1974).
7. Atkins v. Virginia, 536 U.S. 304 (2002), held
that it is now a violation of the Eighth
Amendment proscription against cruel and
unusual punishment to execute the “mental-
ly retarded,” overturning Penry v Lynaugh,
492 US 302 (1989).
8.Trop v. Dulles, 356 U.S. 86, 100-101 (1958).
9. See, e.g., Penry, supra.

Over Twelve Years of Experience with
• Mediation
• Arbitration 
• Settlement Conference Services

Also accepting referrals for personal 
injury civil and criminal litigation.

Past President of Colorado Trial Lawyers and Boulder 
County Bar Association; Colorado Super Lawyer 2007-2010

Jim Christoph, JD
303.381.2560 christophlaw@comcast.net
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I wish I could say that “it didn’t
always use to be this way.”  But
‘tain’t so.  

Uncivil political discourse and with
it sometimes, violence has been
around for centuries.

There is a reason that there are
“sergeants at arms,” whose duties
are “to preserve order and arrest
offenders,” in legislative bodies.
Power and politics beget passion.
Julius Caesar was famously cut
down as he entered the Roman
Senate.  Physically violent episodes
have erupted in the United States
Congress in the 18th, 19th and 20th
centuries.

Nor is violence limited to the leg-
islative branch.  While it may seem
quaint to recount that California’s
fourth Supreme Court Chief Justice,
David S. Terry, stabbed one man,
killed another in a duel and was
shot dead attempting to kill a sit-
ting United States Supreme Court
justice in 1889, the number of
lawyers, judges and litigants killed
in court or in connection with their

case, is great.  Colorado lawyers and
witnesses have been murdered in
connection with cases in which they
have participated in the recent past.

The executive branch is no stranger
to violence, of course, with four
presidents killed in office and a fifth
nearly so.  Attempted assassinations
against occupants, or former occu-
pants of the Oval Office may num-
ber nearly two dozen.  Nor are
American chief executives the only
ones so honored (as Mark Twain
might have said).  Foreign heads of
state, popes, bishops and lamas
have all been killed because of who
they are or what they have accom-
plished or threatened to do while in
office.

But violence or our awareness of it
has grown immeasurably.  Now, in
my 29th year of practice, I can recall
a time when you didn’t have to go
through security to get into a
Boulder courtroom and when secu-
rity checks at the nation’s Capitol,
much less in statehouses, were per-
functory at best.

Politics and the law are, in a sense,
all about passion.  Making and
administering society’s rules is the
crucible of conflict.  But is there a
link between vituperative speech
and physical violence?  I suspect
some would differ over this ques-
tion.  And while the law provides

PRESIDENT’S PAGE
THE NEW FOUR HORSEMEN:  JINGOISM, BOMBAS, BELITTLEMENT AND VITRIOL

BY KARL KUMLI

(continued on page 8) 

LEGAL RESEARCH

THAT SPEAKS

THE SAME

LANGUAGE

YOU DO:

HUMAN.

© 2010 Thomson Reuters  L-357030/2-10

Introducing a new Westlaw.® Legal research goes human. 

Discover more at WestlawNext.com
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LAWYER ANNOUNCEMENTS

Steven E. Harris

is pleased to announce

the opening of his law office

as a sole practitioner.

Mr. Harris will continue

to dedicate his practice to 

Commercial/Business Litigation,

Probate Litigation, Real Property Law

Business Formations and Wills and Estates

Steven E. Harris 

4845 Pearl East Circle, Ste. 101

Boulder, CO 80301  303.589.1666

steve@seharris.com   

www.seharris.com 

Debbie Morris and Debbie Holle 
are the winners of the 20th Judicial District

Oct-Dec 2009 
Spirit of the District Award.   

They work at the front counter 
of the clerk’s office.

Here is what one co-worker said about them.
“These two solid mainstays of the front 

counter have maintained their composure 
and professionalism in the midst of wildly

changing circumstances around them.”

Congratulations to Ms. Morris and Ms. Holle.

Congratulates

Connie Tromble Eyster

On Her Selection As A

FORTY UNDER 40 HONOREE
Sponsored By 

Boulder County Business Report

921 Walnut Street | Suite 200 | Boulder, CO 80302
Telephone 303.442.6514 | Fax 303.442.6593

www.hbcboulder.com

Thank you to all those who 
volunteered to judge and score the 

Boulder County High School Mock Trials.

Rich Irvin, Whitney Blair, 
David Hughes, Keith Collins, 
Jeff Mangus, Melissa Mequi 

Lisa Hamilton Fieldman, 
George Robertie, Conrad Lattes

Tom Malvahill, Bill Caile,
Leanne Hamilton, John Tinder
Antonia Merzon, Julie Caputo

Bruce Joss, Barry Aaron, 
Suzanne Brackley,

Tom Mulvahill, Bill Caile, 
Norma Sierra, Craig Small,

Karen Burns 
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LAWYER ANNOUNCEMENTS

Congratulates 

Mark D. Detsky

On His Selection as a

2010 Colorado Water Leader

by the Colorado Foundation 

for Water Education

The Firm’s Water Practice inlcudes

Karl F. Kumli, III

Star L. Waring

Mark D. Detsky

Tucker M. Katz

Joshua E. Anderson

2060 Broadway, Suite 400  •   Boulder, CO  80302

303.447.1375    •    www.dietzedavis.com 

COOPER, TANIS, FULLER & COHEN, P.C.

proudly announces a name change to

COOPER, TANIS & COHEN, P.C.

42 Garden Center

Broomfield, CO  80020

303.465.4605

www.broomfieldlaw.com

and extends its heartiest congratulations and

best wishes to our departing colleague

MELODY K. FULLER

in her new practice

Melody K. Fuller, P.C.

1526 Spruce St., Suite 303  Boulder, CO  80302

303.928.2348

melodyfuller@1526spruce.com

HUGH S. PIXLER 

IS PLEASED TO ANNOUNCE 
THE RECENT MOVE OF 

THE LAW OFFICE OF HUGH S. PIXLER, LLC  

TO 
BROADWAY SUITES

1942 BROADWAY, SUITE 314
BOULDER, CO 80302

PHONE: (303) 413-3464 | FAX: (303) 938-6850

HUGH@PIXLERLAW.COM
WWW.PIXLERLAW.COM

THE FIRM WILL CONTINUE TO REPRESENT EMPLOYEES
AND LOCAL BUSINESSES IN THE BOULDER/DENVER AREA

TO RESOLVE EMPLOYMENT-RELATED DISPUTES.
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PRESIDENT’S PAGE  (continued from page 5) 

what we always hope is a nonviolent
alternative for dispute resolution,
there is an interesting question as to
whether angry, even inflammatory,
speech  provides an outlet for and
alternative to violence, or whether it
risks legitimizing it.

The Norman Rockwellesque town
meeting, where a gentle soul stands
up from the crowd and, hat in hand,
and softly begs to offer a closely-
held belief as a guide to communal
behavior, seems an almost ludicrous
anachronism today.

Instead, while we mourn the passage
of that gentle time of coveted mem-
ory, seemingly only a couple of gen-
erations ago, we should note that
passion and violence have been hall-
marks of the American political expe-
rience since well before the
Revolution.

So what are we to make of the pro-
liferation of pugnacious pundits
nowadays?  Are they really “cancers
spreading ignorance and hate”?  Or
are they inevitably part of the
American political fabric? 

It seems to me that passion in poli-
tics is a thirst that we, as a society,
have never had slaked.  We want to
know “where the beef ” is.  We want
to hear the zinger that puts down
those with whom we disagree:
“You’re no John Kennedy”; “There
you go again.” We want to believe
that extremism in the defense of lib-
erty is no vice and moderation in
the pursuit of justice is no virtue, as
long as we ourselves get to define
where liberty and justice reside.

That is, of course, the rub.  We are
all ready to cheer the sentiments
with which we viscerally agree.  We

are quick to condemn thoughts
which seem foreign, unusually
packaged or at variance with “cher-
ished values” -- whatever those may
be.

Therein lies the danger, I think.
Passion has a tendency to obscure
critical thought.  What often seems
to happen now is that passion and
spectacle, especially the emotional
spectacle of the political soapbox,
obscure the search for meeting
ground, for moderation, for coexis-
tence.  

Jingoism, bombast, belittlement
and vitriol may make for ratings on
“reality television” (whatever that
is) or radio.  But they are not the
warp and weft of social fabric.  The
social fabric or social contract
emanates from common interests
bridging, not causing, ideological
divides. Even among sworn ene-
mies there may be shared concerns.
Songwriter Jackson Browne once
asked whether the Russians (the
enemies of the day) loved their chil-
dren too.  The jingoist, in the heat
of bombast, may be tempted to
belittle the adversary by suggest-
ing, in dripping vitriol, which they
don’t.  A moment’s quiet reflection,
however, might suggest otherwise.   

Finding that quiet moment is one
important aspect of the search for
justice.  
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Pro Bono Referrals
Eighteen cases were referred dur-
ing  January.  Thank you to the 
following attorneys:

Jennifer Bales
Jeff Ballas
Howard Bernstein
Susan Bryant
Carmen Danielson
Justin Dituri
Rachael Lattimer
Charles Martien
Mike Miner
Andrew Rosen

Thank you to mediators who
took a case in January:

Gina Bata
Sheila Carrigan
Christine Coates
Kathleen Franco
Dana Matthews
Beth Ornstein 

Pro Se Program Volunteers

Sheila Carrigan
M.L. Edwards
Shawn Ettingoff
Lenore Fox
Chris Jeffers
Helen Stone
Lenny Tanis

BCAP Volunteers
Thank you to the following attor-
neys who accepted pro bono refer-
rals from the Boulder County AIDS
Project in January.

Paul Bierbaum
Kimberly Gent

PRO BONO PAGE

PRO BONO CORNER

Thanks to all the attorneys whose pro 
bono help makes such an important 

difference in the lives of those they help.

IF YOU ARE CONSIDERING ACCEPTING A PRO BONO

CASE

AND WOULD LIKE MORE INFORMATION, PLEASE

CALL ERIKA AT 303.449.2197.

CLE CREDITS ARE AVAILABLE FOR

PRO BONO SERVICE.

Boulder County 
Bar Association

Professionalism Committee
On-Call Schedule

MARCH 8     Anton Dworak  303.776.9900

MARCH 15   Bev Nelson       303.554.7030

MARCH 22   Christie Coates  303.443.8524

MARCH 29   Steve Meyrich    303.440.8238
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CALENDAR OF EVENTS
Pre-registration is required for all BCBA CLE programs. Register by e-mailing lynne@boulder-bar.org, or pay online with a credit card at
www.boulder-bar.org/calendar.   You will be charged for your lunch if you make a reservation and do not cancel prior to the CLE meet-

ing.  BCBA CLE’s cost for members is $20 per credit hour,  $10 for New/Young lawyers practicing three years or less.

Noon at Caplan and Earnest
1 CLE $20, $10 new/young lawyers
Lunch $10 (turkey, veggie, beef, salad)

Wednesday, March 17 
Taxation, Estate Planning and Probate 

and Real Estate Law
Tax Benefits for Conservation 

Easement Donations
Presenter:  Ariel Steele of 
Tax Credit Connection Inc.

Noon at Hutchinson Black and Cook
1 CLE $20, $10 for new/young lawyers

Lunch $10 (turkey, veggie, beef or salad)

Thursday, March 18
Bankruptcy Lunch
Noon at Turley’s

Thursday, March 18
NetWorking Social
Honoring the New 

Boulder County Bar Admittees
5:30 PM at Jill’s in the Hotel St. Julien

Thursday, March 11
Raising the Bar  Mentor-Mentee

Relationships with Clients and Other Parties
Noon-1:30 at Boulder County Justice Center

Courtroom F  Brownbag lunch
1 ethics and 1 general CLE 

Friday, March 12
Availability of Legal Services 

Noon Brownbag lunch at BCLS office
315 W. South Boulder Road, Suite 205

Tuesday, March 16
Business Law

Tax Aspects of Entity Formation
and Operations

Presenter: Jeffrey D. Cohen, Esq., C.P.A.
Noon at Hogan and Hartson

1 CLE $20, $10 new/young lawyers
Lunch $10 (turkey, veggie, beef, salad)

Tuesday, March 16
Paralegals and all lawyers

Open Meetings and Open Records
Presenter: Shelley Bailey

Tuesday, March 9
Employment Law

The Genetic Information Non-
Discrimination Act – New Limits for

Employers Beginning November, 21, 2009
Presenter:  Carmen Danielson
Noon at Caplan and Earnest

1 CLE $20, $10 new/young lawyers
Lunch $10 (turkey, veggie, beef, salad)

Wednesday, March 10
Solo/Small Firm Happy Hour
5:00 PM at The Rib House

Thursday, March 11
Intellectual Property
Annual PCT Update

Presenter: Carl Oppedahl
Noon at Hutchinson Black and Cook
1 CLE $20, $10 new/young lawyers
Lunch $10 (turkey, veggie, beef, salad)
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SHELLY D. MERRITT, P.C., AV-RATED
BOULDER LAW FIRM, SEEKS PART-TIME
(40-50/HRS PER MONTH) CONTRACT
ATTORNEY with minimum 3 years’ experi-
ence in sophisticated estate planning and
probate. Looking for a motivated self
starter with an interest in building a prac-
tice in Boulder and eventually joining the
firm on a full time basis. Candidate should
have excellent academic credentials and
preferably L.L.M. in Taxation or CPA back-
ground. To apply, please submit résumé
with cover letter and writing sample to
shelly@sdmerrittlaw.com. (If you respond-
ed to this ad between the dates of 1/23-
2/2/2010, please resend your info, as my e-
mail was down.)

ATTORNEY SEEKING CONTRACT WORK.
Estate planning/administration; tax; real
estate/HOA; appellate briefs; contractu-
al/transactional; litigation/collections, 970-
669-1138; carol-530@comcast.net

WANTED: LAW FIRM FOR A COUPLE OF
DISPLACED ASSOCIATES WITH 3-7 YEARS
EXPERIENCE looking to start own practice
in Boulder.  Office space, contract, and
overflow work available.  Experience in
estate planning/probate, business litiga-
tion/transactions, collections, or employ-
ment law a plus.  Please fax cv/resume to
303/800-165 or send to Box 001, 1942
Broadway, Suite 205, Boulder 80302.

CLASSIFIED ADS
MOBILE NOTARY AND CONTRACT
PARALEGAL SERVICES.  Civil Litigation.
ADC/CJA.  Real estate transaction.  Roz Lynn
Dorf, M.A. 303.494.6935.

TRANSCRIPTION SERVICES.  Experienced.
This service is ideal when you require con-
sistent professional quality, accuracy, confi-
dentiality and rapid turnaround.  Call or
email Linda 303.931.5947 
t r a n s c r i b e 4 u . t e a m @ g m a i l . c o m .
www.transcribe4u.com

BILLING: Experienced and affordable free-
lance legal billing available for small
firms/sole practitioners.   Heather at
303.775.0277 frontrangebilling@gmail.com  
www. frontrangebilling.com

CONTRACT ATTORNEY.  LEGAL RESEARCH
AND WRITING.  18 years experience
researching and writing appellate briefs in
over 100 appeals in civil and criminal cases.
Very reasonable.  Please call: 720-890-3877
or e-mail bettyb6@earthlink.net.

Chapter 7 Bankruptcy Petition Preparation
for Attorneys saves you time.  Focus on the
highly productive tasks you were trained for
while I handle the details of preparing your
petitions promptly and professionally.
References available.  Virtual Processors:
970.422.4164
michelle@virtualbankruptcyprep.com

OFFICE IN NEWLY RENOVATED HISTORIC
BOULDER CHURCH ON 9TH AND
ARAPAHOE.  Two garden level offices are
currently available. Other offices occupied
by a lawyer and a psychiatrist, upstairs
occupied by a small law firm.  Includes
shared entry, kitchen, Conference room,
utilities, reserved parking and more. Please
email jm@maximonlaw.com or call
303.991.3344

TWO OFFICES AVAILABLE IN FRESHLY
REMODELED OFFICE BUILDING NEAR THE
PEARL STREET MALL. Reception, parking
space for each office, shared conference
and available copier.  Call Tonia @ 303-440-
1979.

CONTRACT PARALEGAL.  10 years of expe-
rience including civil litigation, criminal,
family, and real estate. Extremely compe-
tent and reliable. Affordable rate.  Please
contact Jennifer Boll at 303-570-2910 or
jboll2000@hotmail.com.

OFFICE SHARING – Osgood & Osgood, LLC
is looking for litigator to share office
w/referral potential. Class A space, recep-
tionist, conference rooms, other amenities.
gail@oshlaw.com
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