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_IN THE SUPREME COURT OF CALIFORNIA

{Court)
PETITION FOR WRIT OF HABEAS CORPUS
Patitioner No.
ve. (To be supplied by the Clerk of the Courl)
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T MMEDIATE ACTION REQUESTED

EVIDENTIARY HEARING REQUESTED
INSTRUCTIONS—READ CAREFULLY

* If you are challenging an order of commitment or a criminal conviction and are filing this petition in the
superior court, you should file it in the county that made the order.

* If you are challenging the conditions of your confinement and are filing this petition in the superior court,
you should file it in the county In which you are confined.

* Read the entire form before answering any questions,

* This petition must be clgarly handwritten In ink or typed. You should exercise care to make sure all answers are true and correct.
- Because the petition Includes a verification, the making of a statement that you know |s false may result In a conviction for perjury.

* Answer all applicable questions in the proper spaces. If you need additional space, add an extra page and indicate that your
answer Is "continued on additional page.”

* If you are filing this petition in the superior court, you only need to il the original unless local rules require additional coples. Many
courts require more coples,

* Iifyou are filing this petition in the Court of Appeal in paper form and you are an attorney, file the original and 4 copies of the petition
and, if separately bound, 1 set of any supporting documents (unless the court orders otherwise by local rule or in & specific-casa). if
you are filing this petition In the Court of Appeal electronically and you are an altorney, follow the requirements of tha local rules of
court for electronicaily filed documents. If you are filing this petition in the Court of Appeal and you are not represented by an
attorney, file the original and one set of any supporting documents.

* ifyou are filing this petition in the California Supreme Court, file the originat and 10 copies of the patition and, if separately bound,
an original and 2 coples of any supporting documents, ;

* Notify the Clerk of the Court In writing If you change your address after filing your patition.

Approved by the Judicial Council of California for use under rule 8,280 of the California Rules of Court (as amended affective
January t, 2007). Subsequent amendments to rule 8,380 may change the number of coples to be fumnished to the Supreme Court

and Court of Appeal.
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HC-001 '
This patition con¢arns:

[C1 A cenviction [ Parole
[CT] A sentence [ Credits

Fundamental Constitutional Frror: Trial
[ Jail or prison conditions (] Prsondiscipline  Court lacked Jurisdiction; and, Error

so fundamental as to go to the "Heart" of the criminal process: Charges Undisclosed;
[X7] Other(specify): Detention Ilegal-Person; Judement VOID,

1. Your nama;

2. Wheare ara you incarcarated?

3. Why are you in custody? [_] Criminal conviction [ Civil commitment

Answer itams a through | to the best of your ability.

a. State reason for civil commitment or, If criminal conviction, state nature of offense and enhancements (for exampise, “robbery
with use of a deadly weapon").

b. Penal or other code sections:

¢. Name and location of sentencing or commiltting court:

d. Case number:

a. Date convicted or committed:

f Date sentenced;

g. Length of sentence:

h. When do you expect to be released?

l.  Were you represented by counsel in the trfal court? [__] Yes [__] No  /fyes, stale the alforney's name and address:

4, \What was the LAST plea you enterad? (Check one}:
[] Notguity [ Guity [_] Nolocontenders [] Other

5. Ifyou plaaded not guilty, what kind of trial did you have?
(] Jury [ Judgewithoutajury [ Submitted on transcript [ Awaiting trial
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HC-001

8. GROUNDS FOR RELIEF .
Ground 1: State briefly the ground on which you base your claim for rellef. For example, “Tha trial court imposed an illegal

enhancement." (If you have adaitional grounds for relief, use a separale page for each ground. State ground 2 on page 4. For
additional grounds, make coples of page 4 and number the additional graunds in order.)

Fundamental Constitutional Frror: Trial Court lacked jurisdiction; and, Frror so
Fundamental as to go to the "Heart" of the criminal process: Charges Undisclosed;
Detention Illegal- Person: Judement VOID. ;

See Page 3.1 of b

a. Supporting facts:
Tell your story briefly without citing cases or law. If you-are challenging the legality of your conviction, describe the facts on
which your conviction s based. If necessary, altach additional pages. CAUTION: You must state facts, not conclusiens. For
example, if you are claiming incompetenca of counsel, you must state facts specifically satting forth what your attorney did or
failed to do and how that affected your trial. Fallure to allege sufficient facts will result In the denial of your patition. (See In re
Swain (1849) 34 Cal.2d 300, 304.) A rule of thumb to fallow Is, who did axactly what to viclate your rights at what time {when) or
place (whers). (If avallable, attach declaralions, relevant records, transcripts, or other documents supporting your claim.}

See Attached Page 3.1 to 3.2

b. Supporting cases, rules, or other authority (optional):
{Briafty discuss, or list by name and citation, the casas or other authorities that you think are relavant to your claim, If
necassary, attach an extra page.)
See Pages 3.7 to 3.14
“A judement rendered by a court lacking in subject matter jurisdiction is void and
may be challenged at any time". In Re Harris (1993) 5 Cal.4th 813, 836,

HEARY e Baphuavi 1, 2000 PETITION FOR WRIT OF HABEAS CORPUS g iay



HC-001
7. Ground 2 ot Ground . (if applicabla):

a. Supporting facts:

b, Supporting casas, rules, er other authority:

HC201 (2eptanter 1. 2018] PETITION FOR WRIT OF HABEAS CORPUS i



. : HC-001
8. Did you appeal from the conviction, sentence, or commitment? ] Yes [ Ne If yes, give the following information:

a. Name of court {"Court of Appeﬁr' or "Appellata Division of Superior Court");

b. Resuit: c. Date of dacision:

d. Case number or citation of opinlon, if known:
e. |ssues raised: (1) ‘
(2)
(3)
f.  Were you represented by counsel on -appaak'? ] Yes [ No wmmtmmmm

9. Did you seek review In the California Supreme Court? ] Yes [ ] No I yes. give the following information:

a. Result: b. Date of decision:

"¢ Case number o citation of opinion, If known:

d. Issues raised: (1)

)]

3

10, If your petition makes a claim regarding your conviction, sentence, or commitment that you or your attorney did not make on
appeal, explain why the claim was not made on appeal: Claim is Fundamental Cons titutional Error which
preceeded trial rendering judgment void: Trial court lacked jurisdiction; and, the

P
dccusa PLEACINE DeIng Al d o 1= QL and mode o Aare1ne A DL 1A
.

L1 L2 L L a [] gl oLl o)
disclosing the charges or of supporting probable cause. (Continued Y 11 infra.)
11. Administrative review: )
a. [fyour petition concerns conditions of confinement or other clalms for which there are admin/strative remedles, failure to exhaust
administrative remedies may result in the denial of your petition, aven it it is otherwise meritorious. (See /n re Muszaiski (1975)
52 Cal.App.3d 500.) Explain what administrative review you sought or explain why you did not seek such review:
First dis igdict] s ili : -
reading an article titled ''Without One Plea" dated December 17, 2018, a copy of
which is attached hereto and incorporated herein as "Attachment 2". And which T
beiieve to be a true and correct statement of the law and applicable to my case.
The question of jurisdiction may be raised for the first time on appeal since the
parties cannot by their consent confer jurisdiction. Emry v. Pacific Fmployers Ins. Co.
(Cal.April 30; 1937) 8 Cal.2d 663. A judement rendered by a court lacking in subjiect
matter jurisdiction is woid and mav be chaijlenced at any time. (Tn Re Harris {1993)
3 Cal.idth 81 36). Fur i jurisdictiona: i
which may be raised per Senate Bill 113 on Habeas Corpus.

0. Did you seek the highest level of administrative review available? ] yes [] Ne
Attach documents that show you havs sxhausled your administrative remedias.

HC-001 [Rev. Saptemoer 1, 2010) PETITION FOR WRIT OF HABEAS CORPUS ' Page b ofs



HC-001 '
12, Other than direct appeal, have you filed any other petitions, applications, or motlons with respect to this conviction, commitment, or

lssuein any cout? [T Yes |f yes, continue with number 13, 3 Ne

13 a. (1) Name of court;
{2) Nature of proceeding (for axampls, "habeas corpus petition"):

{3) lssuesralsed: (a)}

(k)

(4) Result (attach order or explain why unavallabla):

(5) Dale of decision:

b. {1} Name of cournt:

{2) Nature of proceeding:

{3) Issues rahed; (a}

(b)

(4) R'esﬁrl.t' faﬂaoh o;der or explain why unavailabls);

(6) Date of decislon;

c.  For additional prior petitions, applications, or motions, provide the same Information on a separate page.
14, If any of the courts listed in number 13 held a hearing, state name of court, date of hearing, nature of hearing, and resuit:

16. Explain any delay in the discovery of the claimed grounds for rellef and in raising the claims in this petition. (See in re Swain (1849)
34 Cal.2d 300, 304.)
See 1 10 supra for a basic explanation of why claim was not made on appeal .

Jurisdiction can be raised at any time. recent discovery by petitioner.

18. Are you presently represented by counsel? [ ] Yes [—_] No At yes, state the aftorney's name and address, If known:

17, Do you have any petition, appeal, or other matter pending in any court? [~ Yes [~ No . Ifyes, explain:

18. If this petition might lawfulty have been mads to a lower court, state the circumstances justifying an application to this court;
Ground 1 is a jurisdictional issue of Constitutional masnitude and statewide

significance. And this court has the opportunity and duty to correct state prosecutorial
error, maintain justice and inteprity of the judicial process.

I, the undersigned, say: | am the petitioner in this action. | declare under penalty of perjury under the laws of the State of California that
the foregoing allegations and statements are true and comect, except as to matters that are stated on my information and belief, and as
to those matters, | believe them to be true, et ik A BB DI N el Al S : A B
Date; L

(SHGRATURE OF PETITIONER)

HC-001 [Rev. Septambe 1, 2018 PETITION FOR WRIT OF HABEAS CORPUS e
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GROUNDS FOR RELIEF.

GROUND 1: TRIAL COURT LACKED JURISUICTION, CHARGES UNDTSCLOSED,
DETENTION JILLEGAL: PERSONM.

Fetitioner is detained, held for triml, convicted and
imprivoned by order of a court lacking jurisdiction for want
of a charge in the form and mode required by law. Petitiomer is
denied the right to be informed of the charges against him.
Patitioner's conviction resulted from a deteéntion that was not
supported by the requisite probable cause. This violated Perit-
ioner's right te be secure in his person against unceasonable

seigure and to not be deprived of his liberty without dus proceas

of law, as guaranteed by the 4th, 5th, and 14th Amendments to

the United States Conastitution end Article T, §§ 7, 13, 14, and
15 of the California Constitution. Specifically, the state was
permitted Yo proceed pursuant to a form and mode of plesding not
authorized by law and incapable of conferring jurisdiction,
informing of charges and supporting probable cause. See

Albrecht v. United States, 273 0.5. 1 (1927); Cole v. Arkansas,

333 v.5. 196 (1946); Terry v. Ohio, 392 U.5. 1 (1968).
a.  SUPPORTING FACTS.

1. The accusatory pleading, a complaint charging a felony,

attachad hereto and incorporated herein as "Attachment 1", is

not & form or mode of pleading avthorized by law which may be

Eiled by the people in the superior court in a felony case.
2. The Complaint (Attachment 1) ig not subscribed and

sworn Lo as required by law.

3. There 1s no arrsignment procedure and no plea availeble
to a felony complaint Elled in the superior court by the people

4s a ficst pleading in a felomy casc.

Page 3.1 0f 6




b.  SUPFORTING CASES, RULES, OR OTHER AUTHORITY.

in support of his arpgument, Potitioner proffers threes

basic legal positions {1} the state can prosecute felonies
ouly by indictment and informations, not complaints, {2} atl
complaints, in order to he sufficient, are required to bhe
subscribed and sworn to before some officer entitled to ad-
@inister saths, and (3) absence of prerxrial procedure for a
person named in a felony complaint deprives the court of
jurisdiction.

First: The state lacked authority to charge and prosscuta
Petitiomer by mode of felony complaint.

The Attorney Genoral is the chief law officer-of the Stats.
It is the duty of the Attovney General to see that tha laws of
the State ave wniformly and adequately enforced, The Attornaey
General has direct supervision over avary districlk attorney and
sheriff and uver such other law w#nforcement officers as may he
designated by law. (Article ¥, § 13 of the California Constit-
Ution.) In 2005, Attorney General Bill Lockyear, with the con-
Currence of his staff, publicly daclaved that "the povernment
May 0ot avan be involved in the preperation, investigation,
and filing of a felony complaint.” People v. Viray, (2005)
134 Cal.App.4th 1186, 1201. '

California law vequires that all felonies be prosecutod

by aither one of two {2) modos: indictment or infarmation.

"Pelonies shall be prosecuted by indictment or, after exanin-
ation and commitment by a magistrate, by informaticn.”

(Article 1, § 14 of the California Congtitution.)

Poge 3.20f 6




"ALL felonies shall be prosecuted by indictment or inForme
ation, except as provided in Section 859a." California Panal

Code § 737; see alse §§ 682, 739, 917 and 949.%

“"Prosecutions for felonies in this stats, so far as the
mode of prosecution is toncerned, are govarncd by the
Sonstitution of the state, which in section 8 of articls
I provides for prosecution either by informatiom ox by
indictment. ‘The Penal Code, in conformity with the con-
stitutien, sutlines the procedure of prosecution by ind-
ietment, as well as by information." People v. Wallach,
79 Cal.ipp 60%, 608 (19263, -

‘The Califernis Constitution specifies that folonies
[shall] be prosscuted 'either by indictment ox, after
axemination and committment by a magistrate, by inferma-
ation.’ (Cal. Const, art, I, § 14,)Penal Coda section
949 reads in pertisent part, 'the first pleading on tha
pact of the people in the superior court in a felony case
© k8 the indictmént, information, or the complaint in an
Case certified to the superior court under [ Penal tadei
Section $59a.' The People of the State of Galifovnia are
the plaintiff in every cciminal proceeding (Fenal fode,
§ 684), and the publitc prosecutor has the sole respons-
ibility to represent the People of the state of Calif-
ornia in the presgcution of criminal offenses. (Dix v.

supecior Court, [wupra] 33 Calldd 442, 451 [272 cal.App.
EEE. BO7 P 2d710631.) Accordingly, the firstrpleading b
the progecution, in felony cases may be either an nﬁicg;
meat of an information.® %ﬁ Witkin & Epstein, Cal.Criminal
Law (3d Bd."2000) Pro-teial Proceedings, § 169, p. 374,

emphagis in original,}'" guillocy wv. Superjor Court, {2003}
31 Cal.ath 168, 173-4.

A complaint charging a felony iz not 2 mode of prozeacution
authorized by law and is insuffictent to koitiate a prosecution
when brought by the public prosccutor. (§ 94%9.) The court in
whtich such pleading Ls filed is Lacking subject matter jurig-
diction and the judgment of comvietion is void per sa,

Thae Complaint (Attachment 17 is Filed in the BUperier court
and formally accuses the defendant of commicting a felony on a

stated date under stated circumstances; identifies Petitioner

1 References are bo the Pepal Cod;*unless otherwises stated.
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s "defendant” and the "ecomplainant” as a state officer and the

Diatrict Attorney as attorney for plaintiff "The People of the

State of California.” The Complaint constituted a formal “charg-
ing" ab the moment the publie prosecutor Filed it in the state
court, it became an unouthorized first pleading on the part of
the people in a felony cmse end thus, violated Petitioner's
right to due procsss of law.

Although the United States Suprame Court has not directly

tuled on the issue, it has strongly suggested that "charging”

_eccurs when a complaint is filed. For example, in Kirby v. Iil-

1n¢iu tha ﬂout: rul&d ﬁhat a person becomes “cha;gad“ when

judicial proﬂeadxngn hava bﬂan inlcisted ag&inst him by the
gn?erumant.z Tt is at that point, said the Court, that "the
aovernnent has committed itself to prosecute” and the persen
“fiods himself faced with the prosecutorial forsea of organized

society." The Court alaborated om this theme in Moran v. Burbins

when 1t said that a person becomes “‘chargad" with a crime “when
the government's role shifts from investigation to accusation.”
Baged largely on these cases, California courts have gensr=
ally ruled, with little need for discussion, that the [iling of
a criminal complaint triggers the provisions of the Sixth Amend-
ment.d Thuse axe sound rulings. After all, when a presecuter's
office flles a criminal complaint agaiast a person, it is nothing
lese than a formal announcement that it has "committed itself to

prosecute” that person.

2 Kirby v. Illin013 {1972) 406 U.5. 582, 6£39. ALSO SEE Moore v. 1llineis
fﬁ?g y 228 [ptasacut1un ‘comanced” "when the victims
Egﬁ;rp%.dj.nt um‘, fihzc] in coure'}: Hﬁ!eﬁle v, Claie, (1992) 2 Cal.ith 629,
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More recently, the appcllate court held in Feople v. Viray,
(2005) 134 Cal.App.4th 1186, 1198 "the prosecution of defenant

commenced when the prosecutor £iled the complaint.” The issue
in Viray was whether a suspect becomes “charged” in state court
at the moment a prosescutor files a criminal complaint against
him, or whather ir occurs later at, for example the arralgnment
on tha charge.

The respondent (Attormey Gemeral) argued that "the filing
¢f a Felony complaint doss not coamesce a criminal prosecutien
because such a pleading is not necessarily a p:'oduct of the
public progecutor, bub may be genexatad by anyoma.' ... "respon-
dent sssects that & complaint, umllka an inﬁarmacig;:m%;;ugé
filed without prosesutarial participation. According to respon-
dent, "the government may not even [be] involved in the prepac-
ation, investigotion, and filing of [a] falony complaiant.”

Id at 1201.

The court took issue only with respondent's assertion of

lack of necessity for prosccutorial participation in private

filings of eriminel complaints. The court cited authority

"directly contradicting the key premise that a private person
may file a legally elffective criminal complaint without the

involvement of tha public prosecutor.” {Feople v, Municipal
Gourt {(Pelligrine), (1972) 27 Cal.App.3d 193, 206.

i (1986) 475 U.S. 412, 430.
Sex People v. Suparior Gourt (Sosa), (1983} 145 Cal.app.3d 581, 593
["' prosccition has Feached a critical stape after & campLaint has been
filed."]; People v. Wader, (1993) 5 cal.4th 610, 6534




Tn Pelligrino, the court squarely held that California law

does not empower private citizens to file criminal complaints
and thereby trigger a crimival presecution without the concurr-

ence, approval or authorization of tha public progecutor.

"The court did nmot entirely Foraclose the possibility
that the filing of a criminal complaint by a private
persen might opersate to commence a wvalid prosecution,
but held that in ovder to do so the filinp 'must be
approved, authorized or concurred in by the district
attorney bafore [it is] effective in instituting crim-
nal proceedings against an individual.' ... 'We thus
reject the essential premise that the Eiling of a crim-
inal cemplaint can be a purely private act subjest only
to judiclal control.'™ Vicay at 1204,

Therefoce, while the courts have decided that a cviminal

. eomplaint may.hﬂufilcd-by-aupniv&ﬁe-persqn~wlzh"the':unparatinn

of the prosecutor, a felony complaint, according te the law
a8 cspaused by the Attorney Gencral, may not invoke government
involvemant at all.

In ¥iray, Respondent (Attorney Geaeral) sought to justify
the state's long standing practice of filing eriminal complaines
solely for the purpose of securing a warrant of arrest. Respon-
dent cited federal authorities for the proposition that "the
Filing of a criminal complaint and the issuance of an acrest
warrant do nok constitute the initiation of an adverse judicial
proceeding.” The court puinted out that the citations by resp-
ﬁndent, when reforencing “complaints™, all asssumed a procedural
fystem under which the Function of a complaint was macely to
secure a defendant's acrest, statinz “In this jurisdictiom, in
éaﬁtrast, a complaint deeg not merely operate (o secure s warrant
of arrest ... it commits the prosecutor to pursue a criminal
conviction~ a commitment Erom which only a court can grant

relisf.” {d,_at 1205,
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Notwlthstanding the Attorney General's misunderstanding
of the broader scope of a complaint's function in initiating a
prosccution {ratber than merely suppocting application for an
arvest warrant) the fackt remsins that in the instant case,
the District Attorney's filing of the Complaint {(Attachment 1)
Censtituted an wnlawful prosecution for want of a formal and
sufficient accusation, and Patitioner is punished thereby.
"No individual or body of men has a discrationary or
arbitrary power to commit any person to prison} no man
Can be restrained of his liberty, be prevented from
removing himself from place te pi&cﬂ as he chooses, be
compelled to go to a place contrary to his inclinstion,
or be in any wa{ imprisoned or conlined, unless b{ virtue
B L4

of the expres ws of the land." Hurtade v, People of
California 110 U.S. S16, 537 (18847.

"A court can acquire po jurisdiction be tey a person for
# criminal offense unless he has been charged with
commission of the particular sffense and chaeged in thae
particular form and mode requirad by law. ... A person
Wmay not he punished Tor a crime without a Formal and
sufficient accusation even theugh he voluntarily submits
tol the Jurisdiection of the court. Such is the undisputed
law in all jurisdictions:" {Emphasis added) Albracht v.
Ynited States 273 U.S. 1, 1 and B8 (1927).

The Attorney Gensral's correct understanding that the law
does not prescribe u focm or mode for charging a pecson of am
2ffense by cemplaint charging a felony { in which the government
ay be invelved in the preparation, lovestigation and £iling)
wa3 not effectively communicated to the District Attocney in
the Lnstant case. And the unauthorized filing of the Complaint
{Attachment 1) and subsequent prosecution, conviction and
imprisonment of Petiticner pursuant thereto, viclatad Patirionsar's

rlght to enjoy life and Liberty ond dus process of law.
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e o aridaat Yhlus, facle dnaufitotent for-
as required by law.

In the event this court finds the Complaint (Attachment 1)
is an autherized pleading, it mest find it is insufficient per se.

The California Penal Code prescribes the rules, precedure
and sufficiency of the pleadings in the conduct of a eriminal
action. "All forms of pleading in criminal actions and the rulaes
by which the sufficiency of pleadings is to be determined are
those prescribed by this Goede.”™ (§ 948.)

A complaint §s an accusatory pleading which must mest the

requirements of § 959 in order to be sufficient. "Indesd, a

‘complaint is defined by statute (§ 691, subd. (e)) as an 'accus-
atory pleading'-a phrase synonymous, for all practical purposcs,
with "formal chacge'.~Fn 4, The words ‘accusatocy pleading'
include so indictment, an infermation, an accusation, and a

complaint." Teople v, Yiray, (2085) 134 Cal.App.dth 1186, 1201.

Section 339 srates, "The accusatoxy pleading is sufficiant
iF ir can be understood therefrom: [7). [9] 3. If a complaint,
that it is made and subscribed by some natural person and sworn
Lo before some officer entitled to administer caths.” {3 959,
subd. (3).) The Complaint (Attachmentl) evidences prima facie
that it is not subscribed and sworn to bafore some officexr ent-
itled to administer oaths. See gample Complaint, Superior Gourt
ot California, County of Alameda May 2003, enclosed with Attach-
meat 1, as example of "subsceribed and sworn to" declaration by
an officer antitled to administer oatha {Deputy District Attornay).
{fedacted as to pacty names and case number to protect the privacy

of the innocent.)

Page 28 of ©
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[t appéars to Petitioner that the district attornay in
the instant case, proceaded to obtain authority for filing a
felony complaint under the suspiciss of § BO6, presumably in
order to effect or perfact arrest of Petitiomer. Penal Code
§ 806 provides in pertinent part that "a Felony must be commen-
ced by written complaint under oath subscribed by the complain-
ant and filed with the magistrate." However, § 806 is restricted
to use only by the public for charging an offonse.
"The tarm ‘camglaiat' is a rechunical one descriptive of
proceedings before magistrates. Tt is and has been def~
ined ts be the preliminavy charge of accusation agaiast
sn offender, made by a private psrsonm or an infoemer to
a justice of the peace or other offlcer, charging that
the—aceused has violated the law.” Rupley v. Johuson,
{1953} 120 cal.App.2d S48, 552. {Emphasis added. )

in any event, the complaint is required, in order to bae

sufficient, to be subscribed and sworn to before some nfficer
entitled to adwinster oaths (§ 959), which may be a deputy
digtrict attorney. The courxt in People v, Balthazar, (1861) 197

Cal.App.2d 227, 228, held that "The sath may propacly be ad-
ministered by a deputy district attorney (1% Ops. Atty. Gen.
304}." Finally, the court in People v, Salagar, (1968) 266

Gnl.hﬁp.Zd 113, at page 114, stated thet "[ilt is not necessary

that a complaint be sworn to before a magistrate; verification

before a person authovised to adwinister an.aath in pufiicient.”
A “quick peek' ar the Complaint {Attachment 1) reveals

bhat it can not be understood therefrom to have bsen made and

subscribed and aworn to befove anyone, much less an "efficer

eéntitled to administar an oath™, and is therefore insufficent

to conler jurisdiction upon the court. {§ 959.)

Page 3.9 0t B
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Third: The Penal Code does not prescribe rules for arraignment
' or authority for a plea to a felony complaint.

In the unlikely event that this court finds the Complaint
(Attachment 1) sufficient, it wust find it lacks jurisdiction
for want of pretrial precedure for such a complaint.

Arralgnment procedure for a person charged with a felony
by written complaint (§ 806) is cross referenced to § 988 in
the Penal Code. See 2018 Panal Code Desktop Editiom, § 806,
page 373, Thompson Reuters; Chapter 3 Complaints Befors Magin-
trates. Section 988 states in pertinent part “The arraiznment

-+« consiste in reading the accusstory pleading te the defend-

“#ot ... and asking the defendant whether the defendant pleads

guilty or not guilty to the accusatory pleading.™ Enacted in
1872, § 988 used the words "indictment" and Yinformatien" to
define the charging accusakion and the Legislature substituted
the term "accusatory pleading” in 1951. See Stats.1951, o. 1674,
p. 3840, § B8. Theraforae, § 988 does aot contemplate a “compl-
aint charging & felony” but is limited to arraigement pursuant
bo an indictment or information. Fer cenfirmation, see Penal
Coda, Title Four, Division T Fretrial at ﬂhnpner 1 "Pretrial
proceadings"” Rules for Crimina) Cuses in the Superior Court,
Bule 4.100 "Ar the arraignment oo the infermation er indicetmane,™.
There is no arraignment procaduve for a complaint eharging
a felony. Period. The superior court lacks jurisdiction of
auch a complaint. This, in part, may be due to the fsct that

there is no plea available to a defendant nemed therein.
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Toasmuch as California law does not authorize prosecution
of a felony by complaint, a fact reiterated by the Attotney
General in ¥iray, supra, it should come as no surprise thntlthe
Penal Code prescribes no plea for a defendant named in such &
bagus accusatory pleading. Authorized plaading for a defendant
iz Found at § 1002. "A defendant has only ane pleading available;
either a demurrer or plea.” Pleas are found at § 1016. "There
are six kinds of pleas to an indictment or informatien, or to
& complaint charging a misdemesnor or infraction.: Cuilty, Not
Guilty, Nole Contendera, ete." {(§ 1016.)

Thece is no plea available for s defendant named in a felony .

méﬁmplalnt. Period. For want of a plea, the superior court lacks
jurisdiction of sugh a complaint.

In the instant case, the magistrate, at the time of Petition-
er's injtial appearance with coumsel - having before him an
unauthoerized pleading, which was prima facie insufficient and
tor which no arcatgnment precedura or plea existod in law - should
have sua sponte dismissed the case, However, he did not ... and
te the prejudice of Petitioner, proceeded to act without jurig-
diction by detaining, examining and ordering the holding of
Petitioner for trial. As a rasuli oF the magistrate and state's
actions, Petitioner is convieted and impriscned az a direct reault
of the state’s viclation of Petitioner's Comstitutional right
Lo due process of law. And, for want of jurisdiction, the judg-
mant of cenviction is aull and void. "a judgment is void ... if
the trial court lacked subject matter jurisdiction.” Pesple v.
Alanis, (2008} 158 Cal.App.4th 1467, 1473,
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. SUMMARY.

Authority for the state to prosacute, convict and imprison
Petitioner by made of felony complaint either exists or it doas
not, California law {Cnlifurnia Constitutien Article I, § 14;
California Penal Code §§ 0682, 737, 948, 949, 988 and 1016) steongly
Sugpests that it does not. In support of the law, the Qffice of
the Attarney Generals uncquivically declares that governmpent
connot even ba fpvolved with the filing of a felony cumplaintﬁ-
And, although every District Abtorney's “parformance i§ subject
te supervision of the Attorney Genatal“?, thare appears to hava

bgen a serious oversight in Petitioner's case; proseccution being

aé#gégli;géﬂ_hy Eelany“;;;;IEE;E:
The District Attorney knew or should have known he acted
#ltra vires his autherity when he filed the felony Complaint
(Attachment 1) and prosecuted Petitioner pursuant thereto;
totwithstanding his pracstice of so doing in past years of othey
defendants without ebjection. Lopg standing practice notwithstand.
ing, prosecutian by means of felony complaint iy not authorized,
and, when accomplished as im Patitioner's case, viclates the
Congtitution. "It is obviocusly correct that ne one acquires a
vestod ov protected right in vielation of the Constitution by

long use, even when that span of time covers our entire National

axistence and aven predates it," Walz v, Tax Commission of Naow

York City 397 UV.S. 664, 6I8 (1370).

5 Bill lockvear, Attorney Geperal, Robert R. Anderson, Chief Assistant
Attormey Ceneral, Gerald A. Pngler, Senlor Assistent Attormey Cenersl,
Gregg E. Zwicks, Deputy Attormey General and Mark 5. Howell, Deputy
Attormey Geneval. People v. Viray, (2003) 134 Cal.App.6b 1186,

& Viray, Id. at 1201.

7 People v. Municipal Court for Ventura Judicial district, fl??i} 27

Cal.App.3d 193, 708.
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Petitioner has showa that, for the foregoing reasons, the
Complaint (Attachment 1) is not an authorized pleading aund is
otherwise insuificient, as a matter of law, to confer subject
matter jurisdicition upon the court. Therefors Petitiones's right
Lo be sacure in his Personm againzt unreasonable seizure, not ta
be deprived of his liberty and te eniny the process due to him
to be charged in the particular form and mode tequired by law
(indictment or information), as guarantesd by both the state and
federal conytitutions, ia violated. Alone, the Fourth ﬁmendnaut's
prohibition of "unressonable seizures™ as it applias to the

selzuce of the person, preserves for citizens the traditiomal

protections against unlawful arrest afforded by the common law.

California v. Hordari D. 499 $#.8. 621 {1991). The Due Process

Clauges of hoth the state and federal comstitutions guaranktee
that Patitioner's liberty will not be taken pursuant to an ordee
of a court lacking subject matter jurisdiction. However, that is
precisaely what has securced in the instane case, and Fetitlopner
is ivreparably harmed theraby. Petitioner is prejudicad by the
sailzure and lmpriscoment of his Person in the sbsence of dus
process of Law. Fortunmately, the law provides a remedy.

Pvery person unlawfully imprisomed ... wnder any pratense,
May prosecute a wribt of habeas corpus to inquire into the cause
of his or her impcisonment. (§ 1473(a}-) YAnd Habeas Corpus will
lie whenever one is held under a sentence which violates his
fundsmental constitutional rights." ;n re Smiley, (19867) 66
Cal.2d 606, 614.
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d. CONCLUSTON.

For want of jurisdictlonm in the trial court, Petitionar's
conviction is unlawful as it was obtained A& a direct result of
the state's violation of Patitionar's right to due process of law,
and the writ applied for herein must issue. In the avent an order
F0 gshow cause issues from thie court, the retwrn will show that
Petitioner is in custody by virtue of process from a Judge of a
Court of thias State and may be discharged in any one or all of
the following cases:

When the jurisdiction of swch Gourt or officer has been
exceeded)

T T e When the process is defective in some mattor of substance
required by law, rendering the process void;

Where the process is not authorized by any order, judgment,
or decree of any Court, nor by any provision of law; and

* Where a party has been commilbted on a3 ¢eiminal charge
without reasonable or probable cause. (§ 1487.)

The trial court lackisg iuriadictien ab initio, all of the
above cases apply to Petitiomer's circumstapces and no legal
Cause can be shown for Peititioner's contigued imprisonment.
This Court has the authority and duty to order the discharge of
Petitioner from the custody under which Pecitioner is held. (§ 1485.)
€. PRAYER FOR RELIEF,®

dickian

For reasan of the foregoing Constitutional violations ahd
Petitioner's continuing unlawful imprisoament, the writ applisd
for herein must issue, to result in the discharge of Petitioner
forthwith. In the alternative, Respondant should be ordared to

show causs why Petitioner ought not be discharged.

8 "Blessed are thoss who keep justice, and he who doos riphteouspess ab all
timog." Pualm 108:3 (Holy Hible, New King James Version,)
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ATTACHMENT “1”

COMPLAINT

e r—— T T

aned

Sample Complaint {Alameda Gounty) illustrating
Proper “substribed and sGworn to before an officer
entitled te administer an oath" raquirément for
sufficiency as required by Penal Code § 959,

ATTACHMENT “1”




Dept. No. ﬂ' e

. SE;: EW /L fﬁf—’j}
SUPERIOR COURT OF CALIFORNIA, COUNTY GF ALAMEDA,
WILEY W. MANUEL COURTHOUSE &

FEOPLE OF THE STATE OF EALIFRRNIA | NO. .
HlEL COMPLAINT | gt s $550 Co. gp

_ e AMEDA U,

MAY 23 2002 PEN: MMM CEN; et

) CLERK 1 Thi !-W
By .. fod IS Ve

Ao

¥.

b

Defendantis), §

— - Ap

The Undersigned, being swom says, on Information and belicf, thait ) 2did, in the County of
Alsmeda, State of California, on or about May 21, 2003, commit a clony, 1o wit: SECOND DEGREE
ROBBERY, a violation of section 211 of the PENAL CODE of California-in-that- said- defendani(s) diq

- unlawfully;and by micans of force and foar take personal property from the persom, possession, and immediate
presence of 4

"NOTICE: The above offense is 4 serions fclony within the meaning of Penal Code Section 1192,7(c).

"NOTICE: Conviction of this offense will require you to provide specimens and samples pursuant to Pepaj
Code section 296, Willful refisal to provide the specimens and samples is a crime,”

FIRSY PRIOR CONVICTION AS TQ DEFEND A_ﬁ%’
The undersigned further alleges that before the commission of the offense specified above, said defendan
i or about March 23, 1989, was convicted in the Superior Court of the Siste of

Ca!ii"anﬁa;_'iﬁ and for ihe County of ALAMEDA, of the crime of a Felony, to wit: SECOND DEGREE
ROBBERY, o violation of section 211 of the PENAL CODE of Californta, and reccived a prison term therefor,

H 3 KE WO P S
Itis further alleped as to count one that the above prior convietion is within the purvie
F170.12(cH2)(A) and 667(c)(2)(A). 5
CAL PRIOR-SERIOUS FEL “3}'3' W
W is further alleged as to count one that the above prior conviction s v@bbr l@,ﬁ
667(a)(1). ffﬁp Dos Ok %

SECOND OR CONY

% -
The undersigned further alleges that before the comumission oggwgbﬁ}r ed
; s on or about July 13, 1987, was cnﬁ;i;ﬂgq}&:h Lﬁgﬁu '
Califonfia, in and for the County of ALAMEDA, of the erime 9L AT
CONTROLLED SUBSTANCE, 1 violation of scction 11350(s) A \fe TH
Californis, and received a senrence of probation therefor, Vs




{

£ 02

SIXTH PRIOR CONVICTION TO DEFENDAN

PRIOR-ANY FELONY

It is further afleged as to count one that the above prior convietion is within the purview of Penal Code section
667.5(b) and that a separaic term of imprisonment was served therefor as deseribed in Penal Code section 667.5
for said offense, and that the defendant dig not remain free of prison custody for, and did commit an offense
resulting in a felony conviction during, a period of five years subsequent to the conelusion of sajd lerm.

Pursuant to Penal Code Section 1054.5(b), the Peoplc are hereby informally requesting that defendant’s counse]
provide discovery 1o'the People ns required by Pcnal Code Section §054.3,

Subscribed and swom to hefore me,
Friday; May 23, 2003

7, ;ﬁ “;5.{
AMES M, LEE

Sehior Deputy District Attorney
State Bar #51998 jm!
Alameda County, California
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