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FOREWORD

In THIS, his latest contribution in the field of leoal history and
||!'|J|I'I'__’=I':|J'IFII'L'. | W. Ehrlich, the :|.'-ti:|;':i'1f.--.1 author of such
masterpieces as The Holy Bible and the Law and Ehrlich's
Blackstone, has successfully presented the reader with perhaps
the most fascinating form of literature: the legal essay that be-
comes as much a statement of personal philosophy as it is a
statement of law,

The contents of this book are not, as ||'.|_!:||I be imagined, ex
clusively limited to learned discussions of the law. There are nc
dry and musty dissertations within these pages, nor will the
Jl-':|.-_r|f fimel '|1lliIII!'- toy ril1i|-]l!1' :i!'|:l|l f||\.-’-'.||1 'u.]|_:: the reader-
whether he be an attorney or a layman—will find here is a collec-
|3:IIII ‘Il ll'n'!'E_'t -.m:[ ]JIJI!H.lr-II.”n .:I!Il:'l'll.l..l1i"~ In =|'.1|.'|-:r. IO many
simplified discussions of some of the finer points of the law. For

example, the reader will discover a gentleman in Los Angeles
who 1=||>114'L'l'kx|||||} !|-1|!.i--1_-<'-=| the court to change his name
that of a famous film star. The humanist and the eriminol ist
will read much of interest in Mr. Ehrlich'’s controversial positions

on such timely subjects as capital punishment and why, as he

believes, the lie detector onght to be relegated to the scrap heap

The American historian, further on, will no doubt be surprised to
learn of Aaron Burr’s finance trick |'|.|.|'.'|'-:.| upor Alexander Hamil
ton and the fact that the CONSEUENCES of this picce of lega
|I."L['|!I.[1‘I!II:Ii]i far r-||]r1r-f.| is .:'|f||||:_ '-tj:l !'..:'-.|||: CONSEeTe

long, long after Burr's death. One of the essavs in this book deals
with a killing and the judge’s instructions to the jury just before

t]l:'_'l. retire to decide on the defendant's -::-|i11_
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These are just a few of the many absorbing and thoroughly
readable subjects that the author covers. And there are more . . .

In addition to his reportage of incidents and anecdotes of
interest to all readers, Mr. Ehrlich has .‘.‘1]1"L"E"~";f1l'|!j»' written a
philosophy of human relations that is peculiarly American. To
;Iu;ﬂii_x- this statement, let me add that 1 believe Mr. Ehrlich has
1'-.1]'|h|;rr*d the state of mind that was the pﬁ]iﬁin';l] rnlrl'.’L“i“_\'—as
they lived it and as they wrote it—of our founding fathers. And
most important, the author appreciates that our founding fathers
—fr-H'-d rson, Madison, Franklin, Paine, and the many others—
were but reflections of the body politic that surrounded them, the
electorate, the American people. For our laws were not written,
were not conceived, by the founding fathers, alone. Our laws
were, in essence, the fingerprints of the American people im-
J.F]'I:'H.'ll'li ||E:I(J]] ‘.hl' i!il!_:‘{'\' ';ll ]l.!\[lfl':‘l-

Mr. Ehrlich understands, as did the American I’:H'IIEJ]E' [lLJring
the time of our Revolution, that there had heen democracies in
existence over two thousand years before ours and that these
democracies were tragically short-lived, soon falling into the
hands of despots and demagogues. Our founding fathers had
read their histories well and during their lives they, too, feared
the awful and often-inferred presence of the unenlightened ma-
jority, always in a position to trample upon the rights of the
minority. The author is disturbed by this and often, within the
pages of this work, as he raises his voice in an angry and outraged
crv for the rights of the 'r1:||'|H|r|'1}', one may Corred tly infer that
his voice contains as much anger directed toward the pn'lr-'.'i;-'lrf'
of such an act on the part of the majority as it contains anger
toward the act itself.

There are many, many things that Mr. Ehrlich says within
A Reasonable Doubt, 1 shall ‘-i:ilnl!]_‘.. touch upon a Ml!lin'{ that is
very close to me, his recognition that our constitutional frame-
work and our Bill of Rights are—and always have been—the
pattern ol individual liberty under law: government, it should
be said, that must be the direct expression of an enlightened
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electorate. Mr. Ehrlich bases many of his premises upon our
Declaration of Independence, which avers that certain of ow
rights are inalienable because they come to us from a higher
power than the state or, as our founding fathers put it, “endowed
iIIJH-n us | h our Creator,” that therefore these richis of th
minority, i]’ll T ]'l';.;ll'- r 5!.| i'-:!!‘-.| .i'l.|| citizen, cannot be taken
away from any of us, either by a mob on the street, a policeman,
or by any act of any legislature!

As one peruscs this remarkable book it will be found that M

Ehrlich has woven a consistent thread tho urhout his tapestry

of ['Jr'!'.':ll:m[ declaration, a consistent demand that more tl
just E|'|1- service to the inalienable rights of the individual
given, lest lip service in lieu of protec

to regimentabion of the l--".ll!-ll' and the ultimate magrnibication
of the state, which would "nr::-'; all of us into the coldest and
darkest nights of tyranny, where we would be eternally poverned
by a cold and impersonal monolith that would forever ¢ mpel
each individual to sacrifice a I'l:-l*.:'1||| an ever-increasing l'l--:'|c|:.
of his |i§'-."'r'E_w.' “in the interest of the common good.”

In those sections of the book where Mr. Ehrlich ~||s:|r-e-|_x
attacks what he |.-l'|i-"..|"\. to |'|< Wrong '.1.|I]1 many of the pros: nt
mispuided interpretations of what our heritage of individual
liberty actually comprises, it is almost as if he is re-echoing the
warning of the late Justice Sutherland of the United States
HII]'I:I'I'IH:- Court when he said: “The saddest « |:i|..51h ever carved
to the memory of a vanished liberty is that its possessors failed
to lift their hands to keep it while they yet had the power.”

If the reader of this controversial hook does not always agree
with the author, the reader will nevertheless have exercised his
intellect and in this very act he will have perhaps x'r~-||;_1'|||-||1-:[
it, as an iir]IT-:'tl.' -.|r'-':-:[|]|:!|\; ‘l'\-\. muscles by another form of
exercise. The younger reader who concerns himself with the
L]L'I;ﬂl'l'\ that the author partially or totally devotes to a &
examination of the fundamental pring |'|-1- 5 that govern our way

of life will gu cklv detect that a « |--::-.:L_|_-'|-- exists between what he,




14 FOREWORD

the reader, may have been taught in school and what, perhaps,
the people of an earlier and younger America actually had in
I]]irlﬁl I._'I:“l(!'rrl:illg t}i{" Illl'q']]i'ill_L: 1?[ fEl“I ]IIL]I'!I'H!\T“] }HI! '[“ill.lrl_'!r'
understood word “democracy.”

In conclusion, it may be said that this book is most properly

the author's own, personal interpretation of that most elusive
mystique “the American Dream.” As long as Mr. Ehrlich and his
Hlllh'l'ﬂpll:;irjt'-, continue to search for it, redefine it, and cherish
it each time lhl'}f find it, the Li_‘n.tl:LrniL:.'{ of the American Revolu
tion and their continuing impact upon our society will not be
lost and the liberty and the dignity of each individual will be
assured.

TrHomas P, WHITE
Retired Associate Justice
of the Supreme Court of
the State of {.IJ.III_ll.III.I-.'

Magna est veritas—truth is great. Debunk-
ing th '.<|'u'lr'.r'll ]it'u;_l_\ iof E\u|n;].u beliet
is not an easy .i;ru]".'u;p,h to truth bhut A
Heasonable Doubt will in some decre
lighten the burden of disbelief.

It is agrainst tremendous odds that man
battles to destrov false gods onee an idol
has been built. f'x|||:||:\ in the Il.:'””'-"-Hl_._
pages you will agree that some accepte
truths are sorely damared by factual data
to the exclusion of fable,

Maogna est veritas.

J. W. EnBLICK
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IN SEARCH OF THE TRUTH

MEN ARE LIKE FINGERPRINTS; mo two are alike. While many
men have no choice as to the il\'k_ll]l:“illl"! they will follow for

the balance of their lives, some of ug are able to choose our eall
|

ing, as the mariner of old chose a star in the dark of the ocean’s

night, following it until the dawn broke, and with it, light, 1
belong to this latter classification; fortune has been goo
I was given a star to follow.

Some men are like bankers; they love money. Others like to
be engineers or builders: thev want to see a tangible monument
to their lives. And then there are others w feel they owe man-
kind something. All of us 3 present a iraction ol each of the
above: the best of us try to remi mber that our debts to mankind
are never fully discharged

In spite of the fifty-five million laws ruling our every move, 1

truly love n r—miyv star—the Law. It is a ruthless task-

master. the Law, for within this arena where conduct is FOVE rmed

'||_‘. these nfty-five million laws, human rights can be (ol ickly for-

gotten and man fast relerated to the Kafka escue 1 e of the tiny

cog within a wheel, within another wheel, The Law tries, some-

times imip _r-,c|||_;||_1._ to make us do what it tells us to di

3. In [lll'
U-!-|, bleak, harren sentences that run rether and blend into
legal JAT FOT—% wds found in our lawhooks—there is little or no
understanding, compassion, or love for the abstract man. As a
nation, and considering the heritage of freedom and civil obedi
ence that good men fought to hand us, untouched, we are the

gll.._'d!l L1 '|H_|“l;_':_ state in the world.

1y
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And 1 say that if we are a police state as a result of the Law,
the Law is still Y calling: it is a first love, for the Law, per se,
is no better and no 'ullr.kl'- than a loaded 'iildll.! Guns do not kill
people; people kill people. In concept the Law should be as
plastic, as putty in the hands of a sculptor who first makes a mold
before he begins to slash at granite. 1 love the Law because it
could, with an enlightened public, become the grandest instru-
ment of their will; it could become the living embodiment of all
the fine emotions that, like cruel emotions, are the heritage of
man. Carpenters have their tools; writers have their tools; both
work with their tools as they see fit. It is thus with the lawyer;
1|.i:‘i ’l;.ll':l]_‘\ e I‘:"'.":l]’h'l :lrlll '\\.'||||'|.!'\_ :lrlll hl' 1||.:'|.:‘\ t!ll.' Ll"'l! !l.l' can 1.”
stand between man and the laws man thinks he ought to have
A lawvyer is a kind of legal gunsmith; without him vou cannot fire
true on target. Without him, you may be handling a weapon
with a cracked breech, a weapon that could, when fired, blow
up in your face.

Asa [;Ju_l;'x'r | feel a (]I't'll c:]l]l_'_:_;|1|-:-n to my client and his cause.
Whatever his alleged sins, whatever my client’s background,
regardless of his creed, he is my client. He has retained me be-
cause he is alone and frightened in a land of badges or torts,
}LIF‘- or ]h”lkr”l]t"_‘r.. Hi'L{:IHHr"-" |ri “'FI:I? ”]:'u' [']'il il h:l..'l (!‘ll”[' Ii]!'
Law and a sense of moral obligation charge me to do my very
best for my client. And while I do not justily harming in any
way another human being, I have seen enough murder to under-
stand why it is that one man kills another. And so would you,
I think, had you listened to, talked with, and hand-held as many

murderers as i'-.“'l' [. I'-1lli'|l IIJ'II'!I'II r= |'i[‘-.1" I:'.ll']I man—is a ]’{i]l.li:l Hf

spiritual fingerprint, apart from and unlike any other being; you
will not know him until vou understand his !q-u_-ljn:__,"s, his hurts,
his loves, his every waking I||||II:'__:||T_

When I walk into court, when I take meals with my friends
when 1 \l:-:':LL al :_:.Ilii-:'l'llll:-_;:‘., and say, “Never Jrln-ml 1_':||j]r_1.'," I am
l]LPiill‘..': fllﬂlllllf‘_ more than acknow] l.!'_:ifl'_: that it is a human ]Il'ill;_'|

I am defending, not a robotnik. I am telling the State: “Take
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yvour best shot, if you will: we will give vou nothing., You must
prove all.” I am o rating, in criminal actions .;.!w-.'..l_'.'n with the
conviction that owur |l~-||i.|- state—and it surely is a I lice state
we are headed for, if not living in—prove its charges. I take no
policeman’s word, no prosecutor’s protestations, to mean a thing,
il |:||}' client has come to me and has told me: "T\[_',' hands are
clean.”

A trial is a fascinating iir-ru_{. Each time 1 walk into court 1
see, in the spectator’s sections, old, familiar faces; people who
spend each day going from one courtroom to the other, listening
to arpuments, direct examinations, and the like. It is an instruc-
tive way to spend a day, even if you are a layman, for there is
much to be learned in a court of law.

The defendant, in a criminal action is, all too often, in a posi-
tion that some call: "Up for grabs.” The State and its function-
aries have claimed the defendant is .l_’l:"||‘. of some offense, hence
the trial in the first place! And while the prosecution must prove
th {'!:.I.J'_L[l' of a criminal act to a moral certainty, and |'-'}¢-!-1| i
reasonable doubt, the Duncan De-Right who reads the news-
paper smacks his lips and gloats each time the State shoves an-
other wretch inta a criminal court. “Got to be guilty,” HE
Dunecan. Il.ll..l\.lllll.-:.ll].'l b II‘||'|4 in I,].-:' First l‘.].||'|' if thev didn't have
the richt man!”

Thank God that Duncan Do Right has never done a wrong
Il‘i!".”' nevyer m ||!|' i mist -\.L,I' never '.1!]!! | |il'. E'-'l. t]'u' 'l.'-\..l:l.'. Il _‘-I!'II
would like to meet a Duncan Do-Rizht, x|‘--|]|’l some time in vour
local :||I|||s-.|1]:-.| court; Duncan will be the l.'l's1!|[1|u.'lhlll'.. .I”t'_:illg.’,
that another ]1.:1'I_1. sold him a 3_1--'.-] brick or, |I-I~.-i|:~|'.. the Brook-
lyn Bridge.

Many factors enter into a trial. Trying a case, standing on your
feet and s .Ll'q-!iirl:;_[ vour brain for [ i k answers, is a heady wine
for 1|||- }:H"‘[ IMan: "|r' 1.=.|'||:- is a -]l)“' ]:_:'U.‘.I‘T may have a f]t':ll:!
client. Also, there are many more lactors to be encountered in
a court of law than one would imagine, has he not spent much

time in trial; this includes many lawvers who have never actually
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tried a case, limiting their life’s work to scholarly research, legal
\'-'J'iilljg,. or other extra-courtroom occupations.

The business of witnesses against the defendant is something
too many people place too much faith in. Here, T am not neces-
sarily saving that witnesses lie; most of them do not. But they
are suggestible and, like little children, sometimes have the
tendency to say anything that the prosecutor puts in their minds.
For that matter, not even tm'.:.':_'rn make good witnesses in court;
experience with people in matters under litigation has made
them much more aware than other persons that man’s perceptive
powers are, at best, somewhat unreliable, H;]".ittg found, by
cross-examination of witnesses, how no two persons EJ'.'rl:'t'i‘- ¢ the
same event with the same set of eves, the lawver is often the first
to admit his own perceptions could be in error.

Many factors we have u||!} rec ||I]I1. discovered tend to unduly
influence a witness. The studies made by E‘-.ﬁ_\lhr‘a]l‘.uiulﬂ have
taught us that feelings, ﬁug;e*ﬁtiuns, emotions, a'rnp:ilh}', ASS0CTA-
tion—all tend to infuence the witness's l.'.:li'h]('i‘_'\ for accurate,
n|1;:-1-|!i1.-- perception. And becanse we reallv have few tests, at
the early stage of a trial, to determine a witness’s reliability, an
innocent man may be sent to the penitentiar ]:_'- an honest but
thoroughly biased witness.

The history of the courts’ placing the witness's credibility
under scrutiny goes as far back as the fourteenth century, and
surely further, should we care to look. But during the 1300s,
judges maintained that the indispensable requisite to form an
opinion on the trustworthiness of a witness was that he, the wit-
TIESS, :|]1[:|l":IT 'I‘I'!""CIH!E!I:\' }“'I’r'lrl' r.!.'l:' iillllgl.'. rI“Il"' ('("".l.rt ';'l:'lll]"l !]Hlb
gain certain impressions as to the witness's manner of answering
questions, his reactions, behavior, and physical appearance, Fol-
[-:I'.".'lll: the examination. the j1:|||._!:|' would then '|'|-1![ into the
record his reactions to the witness; that the wimess stammered
or hesitated in replying to specific questions, or showed fear

1||1|:i|:|j_fl the examination, as well as any other circumstances about

the witness that the judge felt impelled to record.

IN SEARCH OF THE TRUTH "1_3

The natural and acquired shrewdness and experience by
which an observant judge forms an opinion as to whether a wit-
ness is lying or telling the truth are by far the most important of
all the trial judge’s qualifications; no doubt, infinitely more
important than any aequaintance with the Law. Insofar as the
judge’s abilities to perceive truth, falsehood, or \ilnpl‘- addled
confusion in a witness are concerned, I assure vou that no school
of law, no set of books, will so Iill'.lli.j:\ him. Such knowledge can
HI|!‘-.' !II' l||,'.L|1'I:|.l:'|§ |r‘..-' 1'\l1q'|||"|1| e ;I|||] |:I.e'r1' the "Ill['_';i" IR be I:l-.ltl'i:li'
capped, as he has probably had little of it in this most subtle art
of all: detection and preservation of the truth when dealing with
a witness, Pl'upfv come before him with their cases 51|'r:|1.11't'|] and
give evidence which they have determined they shall give. Like
untidy housekeepers, many persons come before the judge with
clean floors; all the dirt is hidden away, under the rug. It is tor
the judge to do a little rug lifting, if he is to find the truth.

As I have said earlier, the observations of witnesses are either
_!_!I']ll:'l!':l]:iti("\. too vague to be of much I'u:':nh'v.:[ e, or t]::'_\ are
s0 narrow and special that they can be leamed only by personal
observations and '|__I'J.J.1_'|fil'._'.|,|_ 1_-\Eu:r:i|_-||-:_*{-. The most acute observer
would never be able to catalogue the myriad tones of voice, the
passing shades of expression, or the unconscious gestures which
he has, h‘- tradition, leamed to associate with falsehood. And
this is the l:|i-_-||:l of the trial |.w._1.|-r in court, standing before a
judge with limited experience in matters of ascertaining the
truthfulness of a witness. By and large, the English and Ameri-
can traditional proc dures of examination are doubtless entitled
to high praise, but on the whole it is the rarest and highest per-
sonal accomplishment of a judge to make allowance for the
IIE_'\_!IHI:HII.'I.' and ll:uitlll_'.' of witnesses and to be able to see cle .lIl_'L
”I:I'l'lll:E:h the confident and ]11_.1:l.|'|~'||- liar,

Without a doubt, the result of our courtroom procedure is to
vest the trial judge with immense power not always subject to
correction later on, when the case may be "E‘l""']"d' The i:l-:'.-_:-'

estimate of a witness's oral testimony as regards credibility may
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frequently stem from an absurd rule of thumb: the assumption
that when a witness wipes his hands profus: ly during his testi-
mony he is lving. But unless the judge s imehow reveals, in his
record of the trial, that he has used such an irrational and high-
handed method of determining witness credibility, the higher
courts can do nothing to correct his error; lI::'}' will have to
assume that the trial judge used some infallible system not gowv-
erned by human vagaries.

To understand better why trial lawyers—who love the Law
but are still driven to ds Spair Il:n' some of its facets—sometimes
have a sour disposition, let us see what actually happens when
oral testimony 15 |||-i1:-__: heard |l:n a j||-.'.'_{4' and jury.

When an honest witness testifies to something he saw, what
does he do? He represents, under oath, that he accurately saw
or heard 51||||u-!||:'||f___"’ of j!r|£11-rt.||n_-- to the case—some past event
or I*lirlﬂ—lh.lf now, in the courtroom, he accurate r_h' remembers
to the most finite detail. Our witness would like us to believe he
is a combination movie camera and tape recorder. Well, insotar
as his initial observation of the event, his memory of the observa-
tion of that event (for now, some time has passed between the
event and the trial ), and his verbal communication in the court-
room . . . crror can enter, and often does.

When a witness says: “1 saw,” or I heard,” what he really
means is: “1 believe I saw,” or "It is my opinion I heard.” His
testimony consists of nothing but a report of his beliefs, and
this report is not a documented series of facts, just a series of
rlll\'--llt='|l.5:.' recollections that have been colored !-_\ the passage
of time as well as the talks he may have had with the district
attorney or the police

1 think William James best expressed the state of mind of
the average witness when he said; "Whilst l:-.“! of what we
perceive comes from the --1!]:4! before us, another part | and it
may be the larger part) always comes out of our mind. . . ”

Now, judges and jurors also fulfill the function of a witness—

a witness as to what goes on during the trial. They must de-
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cide the facts of the case from what [JJI:'_'!.' see and hear: that is,
from the words as well as the demeanor of the testifving wit-
nesses. Reduced to absolutes, the |'||||;-' and the jl'rj.- are wit-
nesses of the witnesses and, if those who testily are not to be
likened to scientific observers, neither are the judges nor the
jurors: .']'ll'_‘- make the same mistakes the testilving witnesses
make,

If a judge or a juror has a hearing defect, he is bound to
miss some importamnt E‘ltlh t, or misunderstand defense testimony
about defense’s alibi. The communication process between a

key witness and a partially deal (or dozing ill-.‘.-_;u- OF Jurol

mayv he likened to a comversation that takes Pl hetween a
Swahili and a Swede; little, if anything, will get through.

Similarly, defective eyesight may interfere with the juror's

observation of an important witness's demeanor; sav, the Spec-

tacle of the State's witness testifying against the defendant,
with a smirk on his face.

Deficient mu mory of the testimony that has taken |-];HI in
the courtroom will surely lead to emor later on, in the jury
room, And don't think that because twelve jurors have heard
the same 1l\ril‘=:':r|_'~ th miajority will ||-'t-'k'~:|ri]_1.' have under-
stood it. Usually, it will be the mistaken juror whose bray will
t'\-.||t||;|.|!j.' bring the others around. Lvery practicing I..'-.'._'.I'I 15
familiar with the recurring spectacle of lawyers and
judges disagreeing as to what testimony has been given by a
wilness just & short time beforel Thus, even men with trained
minds in such matters, whose attention is constantly riveted
upon the witness, who realize the importance of every word
may réceive erroneous or inconsistent impressions of a witness's
narrative. And if these trained and skilled practitioners of the
Law make such mistakes, what say you of the mistakes a juror
could make?

That the truth will out, alas, is not invariably true. It is
often untrue because our jurors have no adequate guides for

determining which witness speaks the truth and which speaks
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with a forked tongue. Cross-examination, as a pure wind that
blows away the smog of lies, prejudices, and mistakes, has been
greatly overrated. To evaluate the reliability of a wilness's testi-
mony would in most instances require a knowledge of his per-
MJH.LHI_\' that the jlu'_'. could not 11:-~c.hr|r]j,' acuire from secing and
hearing him just a brief time in court,

The best cure for our legal inequities, of course, would sim-
ply be if more |n'ni:[4- were aware of the fraildes and unre-
liahilities of our so-called powers of perception. Enowing how
unreliable the best of us can be when it comes to memory, we
should all be far less positive about things and, by the same
token, more tolerant of the other’s honest mistakes. For no man
who is honest with himself can ever stand pat on the accuracy
of his own teshimony. He not L:-.lu]_\ may be mistaken, but most
often is

The problem of truth, the search for the accurate, truthful
witness, is, has been, and will be going on for a long, long,
time. It is not just my search; it is yours too. It is a fascinating

search, for it may lead vou into the strangest lands, onto the

most distant shores of .I‘l'lijll,,qll |,'h|:'l-.'r'l:1 nee, And because the

truth, like the search for the truth, is pure ly a human experience,
it must have within it all of man’s faults and virtues. For the
truth is man, and both are the Law; among the three we have
civilization, and without them we should have nothing but the

darkest of nights, the coldest of worlds,

YOUR WITNESS!

IF CIOVANNI JACOPO CASANOVA DE SEINGALT had been as adept
it |:||1‘ ._|.|'|, llF L'l'l:'\'\-l:"'.._|'II|II|il.|i|l|| as !u' WS \LI“HI] I rlu- :\I,':il'llli
of seduction, he would today be regarded as history's greatest

lawver as well as its greatest lover.
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SL1rE:n:.i|a_L_;!_~.', the ways to winning over a witness and wooing a
woman are similar, In each case the conquest must be ¢ archully
Iﬂnnm-{{ and executed. In the waging of such wars the lawvyer
and the lover fight a common enemy: hostile suspicion.

Similar, too, are the dangers to be avoided, The greatest of
E‘]H“\-\.l' % '|'|:r||,'| rﬂ]i'l'.i_" tos F;|T fonn ’:IH|.

Many a lawyer is of the theory that cross-examination should
never be undertaken. 1 am not of that school, il.llfllllll'_'hlll 1 know
full well that it can prove to be fatal as well as fruitful. In the
hands of the expert trial lawyer, cross-examination is a broad-
sword to vi tory In the hands of the in .\]ll]jl'uu‘t!. it can be a
hoomerang.

Unfortunately for the lawyer, when he takes a case to court
he must also take a client with it. In many an instance it is the
client who demands that his attormev take on a witness and

to statements made on the stand.

guestion him as

And there’s where the danger lies. In fueshonss No. Not in
e stions, but in the one o stion too many.,

In a California courtroom not so many YEars ago a E"l.'r‘-llllill in-
jury suit was in trial. The plaintif contended he had been
physically and financially injured as a result of an accident. He
said so on the stand in a tone of voice calculated to arouse the
sympathy of the jury

The defendant, an insurance company, was represented by
an eager young practitioner who could hardly contain himself
until the moment when he was able to f-.;_L[ll questioning the

i‘:iﬂrl‘.lH The cross-examination went !]-Ilh]_'\.

Q. Did you, at the time of the accident, when you were asked
if you were hurt, reply that you weren't hurt?
A. Yes, sir. I did.
[ The fuestioning should have gon no hurther The
n Jiscd admitin _:Il ir @t .".r|| "'.|:-'--|. 1].-

weemy hiuirt. But our hero o
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you were hurt, giving the jury the M pression that you were still
suffering from the effects of the accident?
[The why question was, is, and always will be sudden death

il’ll SN I:I'\.'.'\l!'l'\ J':!'.III £ |

A. Well, Mr. Smart Lawyer, it was like this. T was driving my

horse-and-buggy along I,||:'-1'||.|:|, and along comes this client of
yours in his .|L|.r--r1||||-s|r~ and knocks us in the ditch. You never
saw such a mess in all your life. 1 was flat on vy back with my
|r'-:'_-:-.. in 1]|r- air. My roar n‘:rl. ||-||'.|' Was on his back with his Je ]
in the air. The |_II|:_-:H:‘. was completely wrecked. Now this client of
yours gets out of his car and looks at us. He sees my horse has a
broken leg. He goes back to his antomobile, gets a gun, and
shoots him. Then he comes up to me and says, Now what about
:\.'r|||..‘. Are you |||::I,“‘l

I do not need to relate the verdict of the case, nor tell you
that the lawyer never made the same mistake again during a
]ml:_g and [H'l.ril!'.thl:' lH':"-..‘ll:' practice that ht'_;_[il.!l ll:Llll;'Lli;ltL'l}’
after the insurance COmpany learned of the incident in the court-
rooIm.

An even more dangerous undertaking is the cross-examination
of what the law terms an l."\l'll.'l1 wilness, a person so r]||.|_|i{u-<]
that his testimony is considered to be beyond question.

An L-\..jm[:-]u_' of the folly of tackling the testimony of an expert
witness occurred in a drunk driving case. The arrest had been
made by a police officer whose employment record showed the
defense attorney that he had only been on the force a short

time. The cross-examination began;

Q. Patrolman :"~|1|:'J|J|.-_-., do you think that a _‘\.l.".l].: t".':|:'ll.'ljl.'lll.1."
as a |'I"l|'|l.'l.' officer qualifies you to state that my client was in-
toxicated?

A, Mo, =ir

[Again, the questioning should have stopped, but it didn't.]

). Upon what, then, do you base your assumption that my
client was drmmk?

A. Fourteen years of hartending.

While cross-examination can be the curse of a 1;1‘.'.'}'1.‘!"5 life,
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so can the interrogation of your own client bring disaster, the
pitfall being the same—asking that one question too many.

In a 1]|\[ﬁ||f: between a landlord and a tenant a law yer made
just such a mistake. The landlord wanted his tenant, an attrac-
tive young widow with a child, evicted on the grounds that her
conduct was questionable. He complained that she made too
much noise and had too many visitors at all hours of the day
and night.

In this instance, cross-examination ]u'n:uw! to be beneficial. Our
|;1'..1.:~.|:-1' got the landlond to admit grudegingly that he had made
similar accusations .Ly,.l_-llhl previous tenants that had been proven
unfounded.,

The mood of the jurors indicated to courtroom observers that
the case would be decided in favor of the attractive widow.
There was no need to put her on the stand, but, of course, our
hero did just that:

). What is vour name?

A "'.1..:_. _||-:.1':-i_

Q. What did you say to Mr. Flowers in connection with rent-
mg the apartment?

AT told him I was o 'n.i:E':'u.' “||-:| needed il :'n'-r||-' Lor me .;:|||
my little bay.

'{tl What is vour son’s name?

A. James Smith

[‘I]. Oh, is he YOur son |.l_:n another hushand?

A. No, by a friend

It is easy to see that Pandora’s box can be rl[wn.'-r] with a ques-

tion as well as a !\I'}.




UNDUE INFLUENCE

THERE ARE A NUMBER OF WAYS in which he who is searching for
a black eve or a bloody nose may be accommodated. A !H-]Hi:'.ﬂ
discussion on the relative merits of a Republican candidate, held
at high noon deep in San Francisco's Mission District, is almost
,'-Ell.ll.llllfl'l'tl to lead to a severe il.r'L';lL e of l)]l_‘.ﬁil:l] l:!!;'\!;i'_"HH'rlll.nl..
A case of roving hands on a crowded bus, the taking of another’s
parking place, and cutting in at the head of the box office line
on the rlit_;|.l a Eli:::|||.'p' touted musical opens are also '_.:Il.!.'.lll'-d't'ii
to do the trick.

And if all else has failed to produce the desired result, you
can always precipitate an argument, at least, about the female
and her influence over the male

It is an undisputed fact that the female sex does have the
power, in many instances, to exercise a l.].-|1:|||.|l1'h__" influence
over the male of the species. The e acock fans out the iridescent
glory of his plumage all the more brilliantly when the peahen
stands beneath the near-by mulberry bush. That, my friends, is
female influence,

A tired workman, home from the shop after a hard day’s work,
tries to get in an hour or two of .\]L':'l}. He '\nt'lgh" two hundred
and twenty !mllu-:]x His wife, on the other hand, weighs one
hundred soaking wet. She wants him to put the curtains up.
The curtains go up after a certain amount of ||:'|:|1|||§_; relative to
dinner, the budget, and the chances of getting a new car, That,
too, is female influence.

Every schoolboy knows of Edward VIII giving up his throne
for “the woman 1 lowve If that is not female influence, 1 defy

you to show me what is] And, finally, we read of King David

ao

EYEWITNESS 31
deliberately sending a man to his death in the front lines of
hattle as a .‘-f..ulll'|'- woman, who bathed across the way, darkens
the doorway of the palace. This is surely female influence

In the Law, there are two degrees of influence—due and undue

I

influence—and, further, there is a distinction between reasonable

and unreasonable influence. Finally, there are further distinctions
between opportunity and exercise of influence,

Since all this has been E-nn-|_'. an academic discussion and in-
tended s -3--]]. for entertainment, don't [t it to the test VOou may

be influenced

EYEWITINESS

SomeTIME THIS YEAR the following scene, with modifications,
'.'.'||| !':u_' ]I!.\,:‘-I d out in one of our universities

Some twenty students sit in a classroom, their heads bent over
examination papers. Suddenly the door pops open and a young
woman, about five feet tall and dressed in levis, a plaid hunting

shirt. and a green Ty lean hat, bursts into the room, She Juais '-|'.
levels a carrot at a student seated in the first row and shouts:
“Federal Herring! You stole my marks!” Outside, in the corridor,
i ]r-«i_'-||i.'._'_ sound is heard

A student in the front row clutches his breast, screams, and

i
falls to the floor. As the assailant runs out, two men dressed as

;r||-!|'||:|||||' ..,I"e'!-x‘..|||-'- erniber r!..- rodm :|||j [|.| ';I.!:ir|| (0] ].I*-'

feet, and -1||i-1-.]1. carry him away.

The whole scene has taken almost one minute from the time
the assailant entered until the victim has been removed.

When the class has quieted down the instructor rises to his

feet and says: "Ladies and gentlemen, 1 want all of vou to take
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a fresh sheet of paper and describe everything that just took

l1|,'|l. ¢ in this room. 1 want you to tell me t'ﬁi.ll.'tl_".' what h;lppt'flrd.
[ also want |:'|’|n|'|"|i‘.|||'tl' ]‘r!l_\'ﬂ':'.t[ {]rl;:'ri]}!‘i::anu of the victim and the
assailant, as well as of the weapons used. You will also tell me
just how long it took this little drama to unfold before your eyes
from the beginning to end, Commence writing.”

On the face of it, this should be an easy task, especially when
we know that this is no 1It’1.|.j]!'.ll':'| class. All of these students are
graduate students majoring in psychology.

The results? One young man, who hopes to become a criminol-
ogist, writes: “, . . the killer was a big Germanic type . . . looked
called the de-
ceased an FBI man . . . said he was tired of being a communist

.at]Hl-'t]]IIug like a ||rs]l}'k\4lel1] storm |r1|1|1'll'l'

. « . the murder weapon was a 7.5 Mauser . . . the victim was a
typical-looking student in his twenties . . . white . . . seasonable
dress , . ."

Another student, a young woman who hopes to become a
1'Ir.|||.‘.'i|.| [1.\;} L'!ll']”'.._r‘l:.'lt .'lil..\"-: ”II.' "I.I][{l."l*'l' Wis 1l| C]".'{"']':.I:.:I.'
height . . . wearing a European-type railroad conductor’s uni-
form . . . used a switch-blade knife on the vietim . . . murderer
said . . . vou are a Marxist and are working to destroy our !|-|1||1--

lic . . . stabbed the victim three times victim was a white

male dressed in khaki trousers and a blue sweater . . "

And so on. Oh, _‘_r'l.':\! It was not mentioned |r_1. anyone that the
“victim” of this assault was a male Negro, wearing an R.O.T.C.
uniform!

The little t'lii.\-ll-ll' just recounted will give you .‘-II-[I]l'”l:i[IF_'; of
an idea as to the value of the evewilness in court. As we I.i.nr
just seen, these students were persons highly trained in the art
of observation. They had already spent at least four years study-
ing human behavior, studying the many small nuances of the
human mind. We should think that as “experts” they, if no one
else, would be detached, would be able to record events with a
great degree of precision. For, after all. if the experts can he

wrong, what of the man in the street who E‘]ii]]l‘:_‘;ri_ for i'ur-rhn]'ui
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five seconds, another man running out of a liquor store, a bag
of money in one hand and a smoki pistol in the other. Or was
it a pistol? Perhaps it was just a

Most of us see what we wish to see, and even that none too
clearly. We live in an age of noise, of gaudy motion, of such
incalculable distraction that it is i ]"i'lll‘-“|.|;-.|l far the eve to record
very much, and even less possible tor the memory to retain any-
thing thus recorded for very long

Aind vet each day, in courtrooms across the land rn--|1]r'
take the stand and s ]l':.‘:::|lw-.' testifv to events they would like us
to believe I!|I|'_'- witnessed sometim as much as two vears
earlier.

Legal history abounds with cases of mistaken identity. Almost
weekly we read of some poor man who, after \1H'Inlij-,1 ten or
fifteen vears in |:'.1'--.|| is T wed because some t':\--wi‘.n- S5 Was
mistaken. Innocent men have been executed because someone
SWore, IEIII.L:I l..l.'.”:_ !‘!|‘|| ‘_|||' .|_l.._'1_|!"'i_| Wils ’_|:||,' samde 1'||'I-l.‘:li ‘.'\-.|III
|n.|||--;] a trigeer or wielded a knife or was behind the wheel of
a CarT.

Human mMEmory is a frail and :L'-I'{Lillll_\ '_||i||:; ?\Iu-]l._ for just a
moment, and see if vou can remember what vou had for dinner
last night. The night before? What is vour driver’s license num-
ber? If you are a man and you have reccived military training,
'-.'.:'..l.f Wils t|||' ] ]"i.l] ||l:!'|1||'| of :l.||I|| r||1i- T I"!-' *-l:i:|| Illl!'!lh!'!’
you were .‘"'1'||=-'-:| to commit to memorvl What is the color of
your husband's—your wife's—eyes? In which hand does the Statue
of Libs rty carry a torch? i U_‘- tell me which direction north
lies in! Finally, are you absolutely certain that you locked your
front door last nigl

zht, before going to bed? Assuming that your

life were at stake as a result of a false answer to any of the above
r]=i---c|1'--r|k_ what would vou sav? :

With all Julll]-.]]'.t_‘-. you and I and all the rest of us would have
to say “1 cannot be sure, for a fact

But what of the evewitness in a criminal case? What of the

peoples witness who takes the stand and solemnly testifies that
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the accused, sitting a few feet away, was the person who held
ip his liquor store or who was seen running down a hotel cor-
ridor at three o'clock in the moring. How can a person be so
surar

To hi",_‘,]ll with, our l:'_\'l"n.'-ihll"‘\ has |j||d||||E-[q-.']'|':r seen the ac-
cused !hrmf_ﬂu |:-:-:f-|;L|n not at the scene of the crime. No, the
evewitness s acqu iintance with the accused l:rn’-;ﬂﬂ'-.' Com-
menced sometime after the crime had been committed. More

likely than not, the victim and the accused were introduced

il

through that age-old introduction bureau, the Police Department
Let me give you an example.

You are a small businessman. You own a combination liquor
store and market. As a small businessman vou probably have no
other employees; vou open the store in the moming and close it
at night, In between, you arrange stock, wait on customers, beat
off '|ll"r=i¢|l‘.=|t salesmen, and try to get your hills l'-llil on time
You are beset by most of the worries that confront all of us:
money, gickness, taxes, dreams of a better tomorrow. Money
comes in and money goes out and l"'i" fully, somewhere along
the line enoush of this money may stick to your fingers to allow
you o ritire ‘\.-.lllt':'ll-.l:'-. 11 peace,

It is late evening now. You have been on vour feet for about
ten hours and you are tired. You look at vour watch and, like
most of us, you forget the time about Hive seconds later. You
know, after li |||._i|.-_r at the u;|||!|, that vou will be able to close
up L'].-::-["J in a little while. Perl aps you light a cigarette or look

s as you mark time, waiting to close. Your

al ||:| -:|,_|'. d reCen

feet mavy hurt, for vou have been "'-'!-‘1"-”'-'. erect for most of the

day. In brief, your mind is pr bhably distracted by a thousand
and one little E.IHI.!-.!I'I..'».

A man comes into the store. He walks to the refrigerator, opens
it, takes out a xi.‘x-r—:u']\ of beer. Automatically, yvou know that this
51X |>.-.1.L1 retails for one dollar and, say, h'.-:'l:t_‘;-h'.:' cents, 1f you
see the man, you see him -.:l]_\ as another customer: another face
to smile at, another few pennies to add to your net lhrlrﬂh tor

the day.
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The man approaches and per
o |

aps he says, “And a package of
i |

{:LLII“ .r\, LoD : You turn vour |l..l.:\ to et r||- cirarcties

rom a
1 i o i
rack and, when you are facing the man again, he has a pistol

'l

pointed at your stomach.

“Give me the money,” the man says,

What do you do? What do yiou think, standing less than two
feet away from a man who, with [-:3".*!' in hand, has just told
you to give him ten hours of your hard labor? If you resist, he
may x!ll-ll:i vou. You have read, somewhere in yesterday's paper,
that another little store owner in this city was pistol-whipped
and wounded in the arm by such a gunman. [ yiou are able to

think at all, while this pistol is trained on vour stomach, vou

will probably think of your wife, your c ildren, the unpaid in-
surance policy on your life, school for the youngest child, the
operation your wile ne B . v »

If you think at all, you will think that you do not want to die
and better ;_';L'\-.- him thi Money, the ten hours of vour labor, than
to lie bleeding and dving on the floor as vou pray that the
ambulance will arrive in time enough to save your

You open the cash register and you give the gunman the
money. He stuffs it in his pocket and quickly leaves the store.

1
H

n all. the whole transaction has taken less than ninety seconds.

You watch the man run down the dark street, see him get into
a car or perhaps run around the corner. Then he is gone and
you are alone with your empty cash register. You are torn by
emotion, enraged that you have been robbed, thoroughly fright-
ened, for you saw death inside the muzzle of that man’s pistol
and perhaps that was all you really saw as he stood before you,
waiting for you to hand him the money

You telephone the police and perbaps you garble the message
so that the police operator asks you to repeat it several times.
Then you sit down, trembling, barely able to control yourself.,
You may be a little ashamed at how easily vou were robbed
You may feel a great sense of relief that you were not pistol-
\h]:ililwli or shot. But, no matter how you feel, you do not feel

*normal.” You have been through a harrowing experience, some-
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thing that has never happened to you before, and even as you
wait for the police you try to sort your thoughts out, try to calm
yourself, for you know that the police will have questions and
you st have answers for them.

The police arrive and they do have questions. They want to
k”“'r'- .|.|'I'5F-fr THE e, :'illlr]'] .Ilill.]'l.'\‘- rl-h.t':l.' "-"'..illl Lo L'li(:l"-".' '\'-'hl.']l t!“'
}|rlf-:1ii|1 took |_’:l|i'l'|,“l' What was the exact time? What did the
holdup man look like? Color of eyes? Color of hair? Type of
clothing worn? Height? Weight? Peculiarities? Kind of gun?
What did he .'-:.fl:l.'.';' How did he say it? Did he have a getaway
car? Did he handle anything in the store?

Your mind is r.\'.'irnrllirl_x; as you try to make some sense out
of these strange, new events. You want to tell the police: “This
has never l"r':lI."]]L‘]]t?l'.! to me before; you must give me time to
think.” But the ]ln]iq €, A% you can see, areé in a ]Illl']_\'. I"u-T]u;:[r.l;
one of the |1:Ih'||||nl':| gives you a few hints, T'u'rfl.'![.“: he says
something that serves as a stimulus to your memory. Perhaps
he shows you his gun and asks if it is similar to the gun the
robber carried

The police finally leave. You close up the store, trying to
remember just what happened. Already, the whole thing seems to
be a kind of hallucination, What did the !IU]L!II!1 man look like?
Somehow, you have the impression that he looked something like
your younger brother. Or maybe it was Robert Taylor, the movie
star, that he resembled. It is so hard to member; so much
happened and the police asked so many questions,

But the lmlia_w_- seemed to know what ".||u_':. were Lluiu:_[_ This
is their ||:||~ you tell yourself. They'll get the right man, Thev'd
better get the right man; they're civil servants! You pay their
'-"r'il.!_[!'!i.

When you get home you tell your wife and your children
about what happened to you, Neighbors come over Everyone
has questions to ask you. Perhaps you add a little to the story,
for now you may have the idea that you behaved badly in the

store, tonight. You didn’t put up the kind of fight Humphrey

255 -
Bogart would have fought, had he been in your place. You
didn’t tell the '1|il..~.-!.'|$ artist to go to hell, You didn’t throw a
bottle at him as he ran out of the store with your hard-earned
!I:’.llll'_'.. 'fII.J!i \!Jll none ol '!:: S f||.'!|'_‘*- ._'.I|||. hi}l' _H'-.' FI._','.F' D

richt to feel ashamed, vou still do, ;

Three days later the police telephone you. They believe they
have the man who did it, I.'.--_x' say: just come down to the station
house and id: :.Iif_'- him, jll t a formality, they tell you; it 15 the
SAITE IMEmn

You go down to the station house, a little relieved that the

+l

Jl=l:I-.' ].l.:‘\.l' .:"]III-..'.'. ledd the man J'\t]..px they reocd vered the
[}

money  too. ".\' Vil ]'.:"!'. (¥ ] r]]l' i'll:"':-- stal1omn anv |:'|||

vou may have had about the holdup man’s identity leave you.

I'he police must know what they are doing. Sure! The

the right man Just like on the television, they always
right man. You smile eel a little proud of vo
]}-.-Jn.'.lnun-'. Youll
]1:-|i-: man’s ball, n

Now you are inside the police station, in the |ir:---||;1 To0m
The detective in charge of the case shows you a EJh- tograph of
the suspect. He gives vou i\|--||.‘1. of Hme to studyv the features

of the man on the 'I'lhf-‘--jr'-.z‘-h_ both full face anc '|:lr|'=.“'|s' Yes, i
does look like the man who held you up. You hand the photo-
graph back to the detective and he tells you that now some men
will walk out on the stage in front of you. You will, in tum, tell

this detective which of these men was he who held you up.

Six men walk out onto the stage their features lit up bv the
blinding white lights set in the ceiling. You scan the faces and
vou recognize one of these men; it is the same face you just
looked at in the picture the d ive handed von. No doubt
about it!

"That's the man, Officer.” you whisper, pointing at one of the
men on the stage. “That's the man that held mu l:ll_l

You leave the line-up room and sign a formal complaint. The

police tell you that t suspect has a prior criminal record
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some kind or other, While the police may not tell you that the

suspect was or was not found with the money from your store,
with the ]l[.'1|li: that was used in the robbery, or even if he made
a confession of guilt, they have told vou he was an ex-convict
and that, to VOUr way ol 1||I.IIi-'.:II.Ig._ 15 t'umtg!l. to satisty you, Unce
a criminal, always a criminal.

A trial date is set and you are in court. The district attorney
j‘;-l,][:i you on the witness stand and asks vou, in front of the
twelve members of the jury, if you have ever seen the accused
before.

“1 have,” you reply.

“"When was the first time you saw the accused?”

You have memorized the date and the time of the robbery, as
the district attorney, before the trial, had suggested. You state,
in a loud and firm voice, the date and time of the robbery. You
go on to describe the events that took 'I'II:I':'.' l?:-l'hﬂ]‘li three
months ago. You have had time to think, you have seen the
suspect in the ]im--||11. The lm]!u ¢ never make mistakes on ‘||:-.II::_“\
like this, vou tell }'l:’ﬂi.r.‘i-l"'” as the district :1Hnr‘|11-_\ finishes his
examination.

The accused is represented by a young man who only this
vear was admitted to the practice of law. He is a sincere and
intellizent young man, but he lacks expeTience. He does not
yet know how a line-up is conducted, how certain  thoughts
and conclusions may be put into a frightened witness’s mind
The young attorney does his best to rattle you, but to no avail.
In the end, he excuses you and that is the end of it.

The accused is found guilty. In accordance with the laws of
your state, the accused is sentenced to [“I'i.\-:[l for a ]‘H'Iiud of not
less than a certain number of years. As you leave the courtroom
yvou tell yourself he was lucky; any man who would pull a
stick-up ought to be sent up for lifel

As the 1|~|_1.- pass you L-r:_;r[ much of what has !!.:|:1|-|-1:s-t|. Lo
Y Perl Ps you |:-||_1. i l'-l'-!-:-] with the intention of using it on

the next person who has the audacity to hold you up. You are

INSTANT TRUTH a9
regarded as something of a minor celebrity in the neighborhood
|',..r a while and then even VOur --_11_'!-“;-._ foreet about the
]l'.l!(]‘l'!'*.

A vear passes. Unu day VL T vive g letter from the
s I-__u--'?-:u-l.]m jail. It is a short letter, asking you
soul, for he savs he is innocent. The letter concluds
to o to the j=-l|i|.-'. tell them th:
identification. For a long momer
throw it in the -astehas]
vourself.
trving to lie
You look at vour watkch; almost tir
door of your sh ust as you th
and a man 3 before you, He says:
just like last
at your stomach.

It is not

.|:_'|l'
Ii'.l same man you :l bl :IE] in |‘|."'||I

If ever you are called upon to testify in court as an eyewitness,
think very carefully belor peaking You may be sending an

innocent man to tl penitentiary.
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MAN STARTED SEARCIING [or thing guaranteed to make his
brothers b ] thout  one ur after he learned to lie.
Contrary to the opinions of the “experts” who appear to be will-
for an appropriate fee, that they can tell with eer

en a man is Iving, we still continue to search for the

truth. And in :‘P'H! of today's highlv touted truth serums and

lie detectors, the truth continues to remain elusive.
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Our search for “instant truth” is as random and as unsuecessful
as it was during the time of Moses. Each time Science opens a
new door |:-]|ir1_r._T| us we mayv r-'a]'u-(t to find the truth revealed
inside, we find only the grinning face of an “expert” armed with
the tools of his trade. In the past the 'r\.[u-rr" came to us with
the rack, the dunking stool, thumbscrews, or a set of red-hot
forceps. Lately, they have taken to carrying hypodermic syringes
and lie detectors,

Many of these experts would have us helieve that a combina-
tion of Science and the Almighty have endowed them with the
same Powers that the old-time “water witches” were -.||51E1-m-d to
have had as they roamed about barren farmlands, armed with
willow switches guaranteed to bend each time the “witch™ passed
OWVEr a ]l!L!.L!L']] l:-l:'l-i. ‘||| ':\'i,l_ll L.

Of the two “experts™ | l!-]'l'l-l.'r the water witch; he was willing
to admit that he didn’t understand his magical powers. The best
of these witches, by the way, would not charge you a cent if
they could not find any water. The truth expert, however, will
tell vou that he finds truth each time he searches for it. Unfor-

tunately, it is usually impossible to verify his results.

History abounds with devices that were, according to the ex-
perts, guaranteed to compel a man to tell the truth. Trial by
ordeal, as th'.:tlfi-:«_-'.l during the various European inquisitions,
is i:|||-]|;1|:.]_1. the best known of these devices, It was assumed, in
those davs. that if a man was ]1r|ll:-'||'- tortured for a sufficient
period of time, the truth would How from his lips as wine from
a broken jug. The average man, free from the clutches of the
torturer, tended to accept evidence obtained from agonizing
[}u_-rion'._-; of abuse -.!l-i']l inside the ]!u{ﬂ!ri(-*!’:i cellars.

Later om, when the e rits became too zealous in the per-
formance of their labors and began torturing the wrong people—
noblemen and others in positions of power—the people became
‘i'li"']‘ to renounce the experts and their various “truth tech-

r||-{1:1~.” Indeed, manv of these Tex rts’ were to uium] their
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last f[;i_‘.‘-i ]Il"iFI:lI ‘-ll]lil'-n'ii «d to torture f:-}' the use of the same irn[ﬂ-'-
ments []tc'_". had used on others, In the end the tortured e rts,
like those w E|r:a ]l.l'.] il .!||'|||r1' tlH'III ':|.||:I'. ;|-=.||||||-.'||. 1:;|'i|' com
plicity in pacts with Satan and other '-»11|:---rr|:|fi|m§ ]1]|I§= amainst
the Crown,

Trial |:Ix jury of one's peers gracdually T:'J'l]:l-'f'll the torturer’s
rack. True, there were some dark intervals when such enlight-
ened citizens as our own Cotton Mather had a tenden ¥ to back-
slide toward a retum to the old ways. But by and large the
tendency in this country was to think that about the only sure
way the truth of a thing could be finally determined was in a
court of law,

And then came Dr. House

Dr. House was a Texas obstetrician, a profession not, on the
|.':" of it :l'l.-.ll'l.l b |||- ll-:'!l'-:lillll. ]}'I. i[llll"'.l' H_l-'l .L:E-lll'.ﬂ" L0
have been a kindly man, a man who was ]1|'|'|-[4-\-'-] and l!]'l'~'l"|
by the anguished eries of women as they went into labor with
child. Sometime |il||:r|*;_'_ his years of practice in the early 1g20s,
Dr. House experimented with his patients in an attempt to ease
their pain. He gave them a drug called scopolamine, a prepara-
tion that relaxed and l:|.-,r|rl::||if---] them in somewhat the same
way narcotics tend to relieve pain and suffering,

While his patients were under the influence of "-L'IIF"":I]F.I'I".i'I'II"
Dr. House discovered that 'f|||'l'. talked |!l|.'|_'|.. discussi g ”I.‘II'.'."
they would not normally "F"‘ll" of, So, like many a dedicated
amateur, Dr. House was r{riir-'ﬁ to rush to the NEWSPAPErs with
his new discovery. The newspapers, in turn, were Lllli\:x to give
this new I,ifll:._: g name: H'II‘.!| ‘.:rll1:|."

There was considerable publicity connected with the use of
scopolamine and similar drugs—sodium amytal and sodivm pento-
|1.;1 tor the f|-||u“iu.1_[ VTS Th M, IO 1!"--" |‘|-..|I|l! II1|L!I'1'.||
authorities began to investigate Dr House's 1|i-=x"l:-".-"r"_~'. Thev
concluded that -u_-u}:uﬂ;l!.uim- and the other “truth drugs” had far

more drawbacks than benefits, For one thing, many person
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under the influence of these drugs continued to tell lies. Other
persons tended to repeat whatever the doctor giving them the
drugr told them to say. And some neurotics, when Ll.tll'._‘\_'_:.;"l.'éil. would
confess to crimes they could not possibly have committed.

In the end, medical authorities agreed that the effect of truth
serums could be likened to the impact of hive or six tumblers of
fine Kentucky bourbon, taken within the space of a few mo-
ments. Both of these preparations make talkative persons talk;
neither is noted for its Li!'illt:\' to make talkative PErsOmns tell the
truth

While many psychiatrists in this country employ the use of
drugs that could be compared to "truth serums,” they recognize
that anything the patient may say while under their influence
must be ¢ ;rvfltf[_x' evaluated on the basis of the pnl‘i:-nt‘s !11'.[]-&:'-“.11.
None of these ]lh_l.LLi..-tJ'i:ﬂ-.. |:-_'- the way, will ever go on record
as saving that such a thing as truth serum exists.

Perhaps the greatest and the most unwanted impact of Dr.
House's discovery was its criminal application by totalitarian
governments. During the 1934 trials in Nazi Germany, following

the burning of the Reichstag

¢ or ]1;u']jun:e':|t buildinz, the Festapo
;1r~-'i|lii.l"-a' H ‘-I!\E'll"-.*. in the person of one Marinus Van der Lubbe.
It was froely ;|;k1]-:|u.|r|,t":e'|,:| [1].I| Yan der Lubbe had been
drugged with scopolamine and interrogated for weeks prior to
his trial.

At the time of Van der Lubbe’s trial journalists ]Hllll[r:] out his
. the accused was

general appearance and conduct, statir &,

slovenly . . . drooled upon his shirt . . . had to be led many times

by the prosecutor

Van der Lubbe was “tried,” found guilty, and shot. His inno-
cence was later established ]JL_'--:lL-.| lllll.'n|lilll. Goering had started
the fire as a ]h'li'-.-..l] move to cast discredit upon the opposibion
Van der Lubbe? Merely a neurotic, dimwitted petty criminal
who would testifv that the moon was made of green cheese
while under the influence of “truth serum.”

During the Moscow trials in the late 193o0s, Russian interro-
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gators worked overtime in the basement of the Lubianka Prison
as they l:n||r|||:q-gl suspects full of pent ithal, amvytal, and sce -:---|.:
mine, A few lives were lost due to the overzealous administration

rugs, but totalitarian countries have never been noted

of these ¢
tor their l-|'__|_'1=_,_- s ol ";ill:_-]l1:"| CCONOIMS "‘-‘-ll' n de .||||._ with human
lives, A few more mass arrests, another group of “suspes ts,” a lib
eral supply of “truth serum,” and the “guilty” are ready tor trial.

|'|-l'|-.|11k the disgust felt at the use of these drugs by the |nlllt-
in America may he l'\i':lllll-:. on the _*_;l:-':ll-L that they are so
often associated with tyranny. As a man is known for his deeds,
so is a dictatorship known by its practices.

The 19208 produced truth serum. During this same era we
also encountered marathon -!|:'I.'I|l."if1§_':. the |'hf'l1‘-":§'l!~l-!| submachine
fumn, Prohibition ||.;_;|!ui-- sitters, the St, Valentine s lJ_._- Massa-
cre, and f—"=[1|fi~:| swallowers as e pre sentative torms of Amencan
self-expression.

It was also during the 1g2os that the polygraph, or lie dete
was first introduced in ‘.||:\: country.

The lie detector does not measure truth; proof of this subtl
quality cannot be found by a machine. What the lie detector
does measure are emotions: | -;-5} FeSpOnsSes in the form of puls
blood pressure, respiration, il perspiration. [he theory behind
the use of the lie detector is that the subject’s physical reactions
will betray him when he is asked certain guestions While the
.l.l:h|': t’s words mav be lies, sily the experts, his bodily reaction
will shriek out the truth.

If the polygraph were somehow magically endow ed to ferret
out the truth we should all probably be the better for it. But this
iz not the case. Without an operator the machine can no more

function than can an .::Iin].:ln- without a pilot. And here is the

crux of the matter: the « perator.

Let us consider, carefully, just what the operator’s duties are
in connection with the polygraph. For one thing, tl rentleman
must be a |Ii"_‘J|'- '\-I!n.:lln.l! '|1\‘.|-.||£|||I'_:i-' Kor |]|| I|I! tHons he

be asking the subject and the interpretations he will attac
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-
the subject’s answers may very well mean the difference between

freedom and years in prison. And in some cases the operator’s
mistakes could cost the '-.1|'||j1 ct his lifel

The operator of the polygraph should certainly be a physician,
Prufu_-mhl‘. a well-rounded :_|iu5_[||||l_~!:+.t'.::: who is able to determine
if his .\II.F.-JL":| ||1if_{||! have certain JI]I_'L sical conditions that could
wrongfully influence the tests. It would also be a good thing if
the operator were a mxim]u;iﬁ or at least a ].L]lllE.Ll‘.'l'_‘-' techni-
cian who could, prior to running the tests, take samples of the
subject’s blood and wrine for analysis. It is not uncommon for
some persons to drug themselves with tranquilizers or sleeping
Jliil'\ l‘:lt'iilfL' :.ll':.l. t-il’-\.l' H | il\..ll:‘p:_\;!'.lllll tl"\t .|:Ii|.] il EH'I'H:”] :i[l S0 h. H
state should :-:'l'!.'i;'lllj. not be questiond d.

A rather imposing list of qualifications? But I think you will
agree that in the interests of Justice IEu'_'.' are a very necessary
set of ri"-iTi“-: ations, Now, just what are the facts?

You or I or anvone else who had the notion could, with less
than a thousand dollars, set up h]ltlll as “expert lie detectors,”
Many |1|Ific'c' =-1|11f]1rn|-||t houses sell these devices for about $400;
it cash is paid they will also throw in a manual on how to use
one. Then, by paying the proper fees and filing the necessary
papers, you or 1 or anyone else could take out advertisements in
the new spapers, on television, or over the radio, offering our serv-
ices to all interested parties. While we might be understandably
new to the game of lie detecting it is likely that after we had
interrogated a few hundred suspects we might achieve some
degree of accuracy. “_‘L the time we had been called on to report
T [Irll]i:l'_"'- we would r"'l'|:lll-|'.' be able to call ourselves “ax-
perts.” We would have questioned a large number of suspects
and no one, looking at the imposing strips of paper we had
submitted to our client, would have the vaguest idea of what we
were talking about,

That, you see, i1s thi |:<-.ml_L of the lie detection business: we
could do our work in private, away from the eves of physicians,

attorneys, and others who could monitor our work, Best of all
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lips.” or even “complains he has another appointment,” I shall
certainly have to conclude that he is lying.

The next phase of the examination begins as the operator
straps the subject into the chair, placing various cuffs around his
chest and wrists, An air-filled belt is placed around the subject’s
chest. Changes in the subject’s blood pressure will be measured
by an inflated cuff placed around his arm. Electrodes placed in
the ]I.IJ[II of the h1l]lji'k1-ﬁ hand will measure a form of ;__[.'_'L]'l..m[t'
electricity, for it has been assumed that lying subjects are most
often sweating subjects.

And what of a subject who has a natural tendency to perspire
freely? Or a subject who has a heart condition that tends to
interfere with the rl'j_{n!urit'_.-' of his ]11t|!;v" Or a :II"Ijl"l"I with
asthma, bronchitis, or even a missing lung? These conditions are
Cl :'t.-il.'.].' not the concern of I]:|<~1||::-|:.|‘.1|r_ for he is not a ]1i|_1.'.kic 1L
and he cannot take them into account during the course of the
examination. No matter. We have the examiner’s word that his
machine is "Jllm'l}. fiv et cent accurate, re t._".q:ll.llru of the sub-
ject’s physical condition.”

The tests will Ihll::]l_', begin with a “card trick.” designed to
impress the l.l:hfc-Lr with the machine’s accuracy. The perator
will give the subject ten playing cards, ask him to mentally select
one, and then return them to the operator. Then the operator will
ask the :-.|||-jl'n:l if he took the ace of hearts, the Ll'-._: of hearts,
and so on. Each time a question is asked the ui]-{:'t‘. will be
obliged to answer with a simple No. In this manner the operator
will often be able to ill-:'litf.l the card the ~I.|:i| cl 1||-.|.|xl bor when
the correct card is mentioned and the subject says No, the
various gadgets recording the subject’s emotions will probably
register mor J:Li';]alil_\ on this occasion than they did on the
others

From card tricks the interrogation will move swiftly to matters
more pertinent to the proceedings. 1f the subject stands accused
i

of some kind of theft he will bhe ||I.Ir'~iri-=l||'-.1i about it: he will he

cillk'hr:uln--f about evervthing he ever took. The L'Ju]'uh.']"_'i ques-
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tions will take him back to his childhood, then through school
and manhood. Again, the s - will be obl ;-'-'] to answer .
r|r!r'l.ti--r|-c with a Yes or a No.
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denials of guilt he found himself arrested, indicted, and on his
way to court.

Some time after this man had been arrested a second rape
was committed in the same neighborhood as the first. The police
had a suspect: one of the men who had been questioned and
cleared in the first crime. While he was being interrogated this
man confessed to both rapes! It is hoped that the Chicago authori-
ties now have the r[f_ﬂ.li man under arrest,

At this time the findings of a [nﬂ_‘.:r;qr!l examination cannot
be introduced in court in criminal or civil actions. Evidence
obtained from polygraph examination is considered inconclusive.
If such evidence could be introduced neither the trial [.l'\'._‘.-l'r 1T
any witness he might retain would he able to make sense of the
poelvgraph results. They would simply have to rely on what the
operator of this machine told them: that neither force nor threats
were used during the course of the examination.

he lie detector may have some value in the years to come. As
it "|.I'|l'-|.‘~ now it is Fre |U.'|'1|!]'l.' IJ\l'L] L.l\.' the -.I'Ill'-':-ritil'.'- As a tl..lllt o
intimidate, to I.'I'i_i_f1llh'll to confuse the person hq'in'_: interrogated.
A product of science, the polygraph is most often used in an un-
scientific way. It is something like giving a gorilla a fine Swiss
watch and a bench of precision tools, and then asking him to
TEPalT the watch.

No one need take a polygraph test under any circumstances
One of our most basic rights is the in'i\l]u-l_:: of remaining silent
It is the job of the prosecution to prove that he who stands

i
accused is guilty, The accused, by law, is not required to say
one word in his defense, He who allows the prosecution or the
suspicious employer to strap him in a chair and conduct exami-
nations that would never be tolerated in a court of law is selling
hiis l-n-'?ui-ﬂﬂ for a mess of |_:"--'”i|-!_"

Law requires that poison be labeled with a skull and cross-
bones, so that even a small child may see the danger before

him. We ought to have the same kind of law for the lie detector.

Personalities and the Law




MR. DISTRICT ATTORNEY

I cax TamNk of no other particular field of the law that is more
popularly misunderstood than that occupied by the prosecutor,
the district attorney. Most often, the district attorney is thought

of as a ip- irtless -'|;|_:|]li|l: W 1'r-|.1'. whi i |'|:':"i'||HI_”\' atter the

.
defendant’s neck. Such persons exist, of course, an

utterances in court, or to members of the press, secr

the needs of certain deranced citizens

“*Murder foul” screams one of thes prosecutors, pointing hiis
finger at the defendant ||4-| ng that the jury will '-u|---'¢|l:- ntly

retire and decree that the state practice a little “murder foul”
upon the defe ndant.

Who is the dist ittorney? Well, he is really your repre-
sentative in court. He sp for the |-.||~i- ind he is ch gil 1. by
law, to prosecute any and all lawbreakers who come his way.
The district attorney is a kind of legalistic policeman the on
ultimately responsible for invest and subsequently prose-
cuting him who has broken the law. Thi h, by the wav, can be
a great sirain Lo | who o listric ittorney ayv know
that the law 15 wrong u 15 y obther cholce t .::!-:-;'_:-k- 1t

District attormevs are like all i» thev come in varving
shapes, sizes, and color rse the district attorney himsell

does not prosecute all ninal cases tl me into his

unless ]Ii' 15 1Tl & VETY 51 i1l town. In cities EII" I” !':.I'--" a sta |

assistants. Manv assistant district attorneys are young men, not
long out of law schiool nd their function is somewhat like that
of the intern in medicine; they know theory but they must have

51
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“warm hodies” to work on until theory and prac tice have melded
into one. Manv of these young men work in the }LJF'L.w.L'L'I'f'L:-I-N

for a few years and then leave, going into private practics
and later, perhaps, politics. The Chief Justice of the United
States Supreme Court, Earl Warren, followed such a 11.11|I~ being
district ..‘.-!-:-l".--x' of Alameda County, California, many years ago

The district attornev first comes into a case when a person
has wviolated the law and has been ;Lp;ﬂ-.!h-!..'.rl_'.'. I ought to
qualify this statement by saying that when it is assumed a per
k:-n has violated the law we immediately impute guilt to him.
Because the district attorney’s office is not staffed by psycholo-
l__:l-u|\ it is difficult for them to appreciate that the offender is a
man with a pers mality and that perse mality is the result of an
interaction between Lil'i]_‘:r sition and environment; that the indi-
vidual act is the reaction of this B I\l)]:.:]lt_‘- to a definite, external
situation. The district attorne ¥ for all his enlichtenment, could
do nothing save prosecute, even if he knew that the defendant,
as a pre sduct of (]'Hllll‘:ri(11l and environment, could not avoid the
hereditary disposition with which he is l'lzlll:lljll'l.! any more than
he can help the environment into which he was born,

.\]_'- friends, what the district .-.!‘.UIJH':."S office is up against is
this: Few human !'II'i:'I'__:H have any “free will,” as such. They do
the best they can with whatever the Almighty and the state have

but no criminal code in this ".lII:J'.‘- IS equippe d to

given them,
deal with the diamondlike facets of each individual offendes
How can man be reproached for an action if he cannot be re-
[‘-J’:J:_--_h:'tl tor any of the factors which have determined it? 1I-"-'||:-.'
do we ]l'l!li*.]:’

The office of the district attornev seeks punishment. The jury
determines if punishment should be levied. The court metes out
the de Tree of E””""l'““ nt. In all cases lml.:-.||-|u-||r is first asked
]I".' the 1

1

Imarinal

wosecntor for the oldest and most out-of-date reasons
le. It is the prosecutor's []]II'I'_". that by wsing punish-
ment, we induce the person being ||1-|::xh--] to abide once more

by the law, and by this l'-..u.'l.l'-|-'---~- |--|i1-_f some wretch off im
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chains for a few vears—we (the prosecutor, for he is our col-

lective “we”) hold up to the members of society, :-':le'r.|]|j.. thi

need for obedience to the law. And when the prosecutor prose-

cutes, he usuallv does so with the misconceived notion that the
aim of 1|u||5-,||r||- nt is retribution for the crime, that |HI!|.||i::|I.'|||
is reallv tao the benehlit of soc i|'|.1,_

The district attorney, by the laws we have helped make, is
truly cast in our own image, for he—like the society we live in
is too much preoc =i||i--3 with p':rli='| ment and too little con
cerned with the causes of social derailment and the subsequent
possibilities for social rehabilitation. As we do not lhl.:l-.*u'.'-. the
whole man for the malignant growth that is eating at his vitals
neither should we punish him who is a victim of hereditary,
environmental and other subtle factors we are still able u||:_- ]
IL[w-:||]..!|- about. But because we refuse to take cognizance of
these many and varied circumstances that make up each and
every criminal offender, the district attorney has no other choice

than to go into court, as ['Ilil'.l'l"..:'ll"\ have been doi ror huin-

dreds of years, and demand '|1||||:'-||r||- nt to the fullest extent of
the |'.=".'-.

'”l_:' -:||'||'||'.|' _:[|_||r|||'_'. 15 most fortunati '.'.E.-'|| hl' 15 .|,|.-]l.' Lo
encounter a member of the prosecutor’s office who is enlights ned
1-!.--.'-'|.'_[I| to realize that the man he is prosecufing 1s being prose-
cuted under a bad law, There are many bad laws on our books
and most district attorneys are aware of them, though I'I:l:'f‘- are
]‘|[|'.ﬁ'1'-]']:-r~\' to do much about them. In the case of a young man
who has been misled ]|1 a youny? ::I| to believe she is of the '.|'_';x'
of consent,” this YOung man could be subject to Prose ubtion on
a charge of statutory rape. In spite of the young man's intentions,
Ll||.| ‘.'i.ll_h a |_|||||l|||'||,' [._||_'L ol iL-!-'IIu'I|.I|.|!i-.II| INSOLAr as !'l.i:-\. [";,I_lj.",'[l:_"
a crime was being committed, many years of his life would auto.
matically be spent in prison and his future, upon leaving prison,
wolld be marred h} the sticma of being branded a “sex eriminal

Unless the district attorney 1s a s :|:|"||->'|x|_l. fair peTson he can,

in court, have a powerfully detrimental effect upon the jury. As
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I have ]1-|r'r|'.i'i| out, the district attornev is a ru*p'rf-ir\]]hﬂil.,'p of a
sovereigmty whose ul:]i;_:;;'.[ll:llj to govern i:i|1‘|41|'liuilj.' is as com-
pelling as its obligation to govern at all. Theoretically, the district
attorney’s obligation in a criminal prosecution is not so much
that each case he won but that ||.~.riw be done. As such, he is in
a ]_""i”]a-ll' and very definite sense the servant of the law. The
distriet E;HHrru*I\' may ]}Trm-c'll-‘s' with earnestness and x':rlnr—-;m[L
indeed, he should do so—but while he mav strike hard blows, he
is not at ]]'Eu'tt_'- to strike foul ones. It is as much his duljl. to re-
frain from improper methods calculated to produce a wrongful
conviction as 1t 1s to use every l{'&_:il'.'llmlv means to bring about a
fair one.

And yet this same district attomey, knowing a bad law, know-
ing that the defendant’s guilt is only academic, must do his job
to the best of his ability, for to do otherwise hx', Lo, g'-mhl be
subject to prosecution, What a terrible dilemma)

Imagine that the following case confronted a district attorney.
It concerns itself with George W .|:~Eu1'n:_[hu||_ the father of our
country and the commander of our first armies. “'.‘lx].illg!rm. if
a prosecutor were to have held hard to the law, could have been
E:rhwr!;!--n] for treason; he was a common traitor to his country—
England. His crime was successful and he became the emblem of
virtue, the example of everything good in American life. And yet
when Washington was laboring so mightily against his own, true
L'I:"l-'lll.l'_'n |.'..II'_"=.IIH| he was committing treason. He was not alone
in his labors, nor would he have been the only party subject to
criminal prosecution. Benjamin Franklin, duoring Washington's
time, was .‘\I.ll]lll'w'li to have said that the leaders of the Revolu-
tion would either have to hang together, else be hanged one by
One,

buppose Washington had failed? '.'*IIJ-'|_'-'_ he and our other
revered leaders would have been hanged as traitors, and today,
perhaps, we would be less concerned about our income taxes
than about the love life of a princess. It was only by a series of

flukes that ‘I.\'.sr-]uu':!_{tn:t and Co. were not !'u;.rl_’.__';'t]. Had the British
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continued their efforts to bring about our downfall, their equiva
lent to the district attorney, ';ll'l!._IJ:- with sorrow in his
would have still demanded the extreme pen Ity for Washington
and the others

This is what I mean about the inequality of the law, the
equality that our best prosecutors may understand but are power
less to do much about. Awav from court, the aver:

. PR 1 : \
attorney will readilv admit that most peonle, deep lown in thei:

hearts, have a b nging tor action ind a constant inf

erest In '!Il-':\

who act out what they themselves had only thought of doing.

rJ.EIL' .‘\-II'L'i;:!'l'Ll- g woul citizen, 'iu"x Lln.*.-._ enjovs read ng _l|3-'-|.t []-:-

|r].-"|!ll’l!!|l'||ll|| of action, whether by the

; immon sneak thief o
by the murderer, or by the !‘ll']"-.--'il. n who is Ll rmitted to ac
out his most ressive impulses on the * the law
Mr. 1"--‘:-:I'!|i||'_" Attorney kniows that

1

most men have never killed anvone b 2 persist in ling

the obituaries with a oreat deal of

easure,
I feel a little SOITY for the prosecuting If he is, like
most of us, basically a man go
called upon to demand penalti
follow the brut I.||_'\ TATT

a world where

!
ne, cohel

n murder:

ct attorney, really,

is most ofte i ternb vilt sword i s of an outragre

mab; | st « ] wugEh 1n t i L) i
for penalties th
John Q. Public—supp
asking, were he to know the conse
the district attorney wl
then lie awake in th

. ] 1 1 .
ing, knowi oo lone in the skv hi

work i:ru-_’fl-_-l will come to fruition and the victim of his prosecu-

tion will die. The memory of the victim’s death will not so

leave the district attorney’s rec though it will be s
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much cold news in the mind of the great 11-11}‘-]1':'_ the master the
prosecuting attormey must serve.

I could never be a prosecuting attorney though not because 1
feel such men are not an honorable breed. But I could never
prosecute another man because, if it hecomes me to instance
my self, 1 sy that there is not the wretch so Ig_f'uih_'-r. 50 11--'*]‘.1il!itl'_‘_.
so torn with avenging furies, so pursued by the law, so fearful
of life, so afraid of death—there is no wretch so stee 'l‘n_'d in all
the agonies of vice and erime that T would not have a heart to
listem to his ery, and a tongue to Sp ak in his defense, though
round his head all the wrath of public opinion should gather,

1

dAncd rage, .;IIJ:] roar, .'IJI.li] JII[E. as ”Il.' DCTAT Hll.l.‘- i.l:l:l.d tJL..I.l..\ agFainst

the rock.

THE FIRST PUBLIC DEFENDER

I tueory, neither the rich nor the poor may loiter on the
streets at a late hour of the night without being able to explain
thedr presence l:lll:'illl]_‘.. In practice, you and I both know that
the ]1:|||-L-' will never arrest the rich man, should ﬂ'ur':-.' find such
a person in a comparable situation. By the same token, if you
Were :__:i'~1'11 full and l'lil:l[]'l'h' aceess to the Gles of VOur gtate s
|rr'r|it-'||!i:LI'l. you would be most hard presse d to find confined
there a prisoner who had onee been a man of means. True, the
1»'-:.||I||_'- person does go b prison from time to time: and each
time a rich man is sentenced to jail the newspapers herald it on
yage one, 50 rare is the occasion

The wealthy man need not trouble himself, should he run
ifoul of the law. With his ney he will be able to '|'|1II'-:'|I.I-!' the

finest defense attorney available, should his case ever reach

THE FIRST PUBLIC DEFENDER

court. In this respect the law is exceedingly democratic when

one is -L:Ihll' 1] .J“-IFII '\"il.‘-:-l'."'lt ';"la'll'l'l i |I .1'Zl"] EYery Om ol '.lll'

defendant’s many and varied rights will be scrupulously pro-

tected.
But what of the poor man, the class of man who makes up

more than go per of it of all the defendants in all the crimin:l

actions? While it is true that the law :""l:"'. ites that all who ar

brought before the bar of justice may be, and should be, repre

sented by counsel, the fact remains that many of these unfortu-

nate persons “cop a plea” or plead guilty w benefit of ever

consulting an attorney. Most tragic of all, 1 think, is the plight ol

1
that

ible before: recent studies indicate

e '..':l!-.llliil'\.llll"ll in tre
the recidivist will more often simply ‘;‘.]rx:! guilty to whatever
charge the People have brought against him, Needless to say,

=1

most of these persons are usually unable to secure the servi

of an attornev or, in their understandable ignorance of the law,

‘ &
have the notion thev can represent themselves without benelit

of counsel, T do not believe rI. il |II is 1% |'I';_’||-‘_ '-.‘.'] en a man st .-.-]\

accused in a court of law he needs as much assistance as is
humanly possible, just as a man nee ds the finest medical facilities
available, should he be conte '.-||1]..*.|||-' Mijor Surfery.
Most of my fellow lawvers—especially those of us who are

familiar ground in the criminal courts—take on many cases

are known, in the vernacular, as “charity jobs.” If we receive any
remuneration for our services it is a token fee, usnally a small
sum fhixed |:-_'. the court, Like ;-!l:\*-.:i.Jll'\ most of ns recopnize the
:-]-]._{.u!l--u foisted upon u from the moment we were admitted
to the practice ol law: to insure, whenever ;1:-~~i|:-|--_ that a de-
fendant, in .‘i..’ih of his income or his bac l\_lllll.llj. receive a fair
trial. For, in the final analysis, it is only when the defendant is
represented by legal counsel that he truly can receive a fair trial
in every sense of the word, Without the presence ol his lawver,
the defendant fnds himself in the loneliest |~|..--' in the world:
the bar of justce. Walkine inte court without an attorney, the

average defendant in a criminal action is lost and frichtened by
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the awful, intimidating majesty of the incomprehensible ma-
chinerv of Justice,

But even those of us who, in I11'1'1.'.|‘.|~ 5'-r.1|;-!i't-q~_ do our best to
represent such indigent defendants as time allows cannot deal
with more than a fraction of all the ||e-[ls|| g5 and 1'..:5':-:tf-. -stricken
defendants that come our way. Fortunately, we have in the
United States a system that has gradually become part of our
Jtl':ln.j:ll structure \i:::l:-|l'. because of the greal numbers of poor
who find their way into ow criminal courts, These indigent
defendants, as a result of the combined pressures of history and
the sheer weight of numbers, may avail themselves of the serv-
ices of the public defender, A lawyer highly trained in defense
law and especially retained by the state to insure that each and

1 " "
2every l:;:.JI'I.'!:rI.‘., regarcicss ol !..\ circumstances, }.l-:,' FIVED .,h.Ea‘-

(uate representation when his

in court arrives. Los Ax :’_:I'Il 5,
California, was the first municipality in America to formally en-
act such a coneept, in 1916, Today, almost all of our .|._I|'_i._[|'.' cities
olfer the Bl nniless defendant the serviees of this skilled profes-
sional, the public

Tao those of you who have automatically assumed that without
the services of a “high powered criminal lawyer”™ a man did not
have a chance, perhaps news of the public defender system will
come as somethine of a ~:|;|'|:1ri'-n:'. I'o the others—those who would
say America leads the way, as usual—I offer a word of modera-
tion: the ]1!|‘.||i< defender svstem is neither new, nor is it ]1-'1'||'|'3.|r
to America. Like most of the things we live with and often take
l{lr '_'\l_ll"'l,!, I_] LA |'l!|' Or I_]Il' l:"l!lflll I.rl '-'!‘IL]I'I' ||.|"'\| ad .|||‘:'|'_|\I .ﬂll'.!
honorable history,

Lbhout seven hundred years afo a man named Ives of Brittany
served the poor w ithout either I".--n;_:.ul! or desire for reward, Ives
belonged to a noble familv and he had had every conceivable
educational advantage. In his fourteenth vear his parents had
gent him to Paris, where for seven vears he studied theology and
canon law iIIIE--.-I'|.|I.| religions-le '_:.il COTI -'l1|'- that heavily tended

to -_:uidn,* the courts of that 1.1:1_\'.

THE FIRST PUBLIC DEFENDER i{;
When he concluded his studies in Paris, Ives went to Orléans,
France, to ‘!'I']} Roman law, At the are of twenty-three he con
cluded his studies in Orléans and from that time until the day
of his death he dedicated himself to the cause of justice as it
concerned itself with the poor, the unwanted, the friendless.
Without compensation of any kind, Ives of Brittany assisted the
u'l(]ukh the ul'|:—]:..-:|—.-.||l1.|-!||_' '.l.':|c_:- was I-,]'|,:':::||*l imto LJu_- courts,
:I.III.[ CAme W |r]|1|I:r COUINSI 1
During his later years it is written that Ives was ordained a
priest. He did not, however, choose this moment to retire to the
relative comfort of a monastery, nor did he, like so manv at that
time, use his clerical offices to win favor with the Crown, E'-r]']u.iim

l‘|u'l'=::.;_[ o build a minor duecl for himself. No, Ives continued
his work, alone and unheralded. He was that most rare breed of
man: He never worshiped money, giving all he had to the poor.
As the .'-'I'-:JT.\ |_:I<'|~~-':l. his =_f~l-:l.1 works earned him the E.'-EI'.ZII,_I.r.‘.-'
title of Advocatus Pauperum the Lawwver of the Poor

Ives of Brittany died in 17309, and Iy

1347 the all-powerful
Church, as a tribute to the man and the charitable work he had
done in his lifetime, canonized him St. Ives. Today, all lawyers
know of him ]II i5 our i|.|'|-:||| snimk

l'.'llll:-.; justice for all, I should like to add. iz hardly a modemn
Although

11 1
the poor hefuddled defendant who comes to our courts in legion

I't"~--|lltilll-nl_\ l.'lllll't'l‘. nor is it 1:--.'||]...|' o America

numbers daily may not be able to see him, those of us who are
called vpon to defend this man—if we stop for a moment before
the inexorable wheels il |':-.| O |-- in to :_'J'r|r| will surely feel
in that courtroom, th pPresend of 5t Ives of ]i_-i‘.l.;!:_x'_ our frst

1m|.—1.|.1_- defender,




PORTRAIT OF AN IMAGE:
MR. JUSTICE HOLMES

WE HAVE alwavs lived with a certain amount of fraud in the
land. In the old days we had such personages as Bat Masterson,
iHi-llIH.'l ]I"]I‘_:l'il ]'II'IH."||.|'1"|' II! WIOTTIETE, jllllﬂllll ||E’i 4 5.1 Elll' I’ill""\.l sort
of fellow. General Ceorge Custer, an incompetent whose great-
est blunder was blamed on his subordinate, Major Heno, was
another personal fraud whose exploits, as we know today, were
so much hokum

Today liars, windbags, and other perpetrators of verbal swindle
are said to have “an .||1':-l.:_1|'.- We are told, for |-~..|z||':1|z- that a
i'HI]IEIl.i:I' contemporary ]'HII.HE{'I-;IH must have a certain kind of
“image” before the public, while, in fact, he may do many things
that directly refute what he has said. Movie magazines tell the
childish—in years and in mentality—of a certain handsome young
star in Hollywood who is seen in the company of countless beau-
tiful young women every week. This young man is given an
“image” of virility, while the enlightened know better. So does
his attorney, who k:-|11 the sordid news of his arrest, in the com-
pany ol other attractive young men, from the new spapers.

Having 4|_I::I|i'|-il'1| the long and involved ]li*--'-:]'_\ of verbal fraud,
let us now consider the “image™ of Mr. Justice Oliver Wendell
Holmes .

Mr, Justice Holmes has always been thought of as a kind of
witty liberal. While todav's M-.'|'|lm||“‘f'-' could not pinpoint any one
E:Ih.nr of Mr. Holmes's liberalism, he would L:'J'..-:H]} not be of
the opinion that Holmes was a “reactionarv.” Nor would most
'|u'f-5]|1'. for that matter, so successful has the "'i:rl.tl‘_"'l'“ heen

JiLH]
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This sort of behavior, by the way, always reminds me of that
old refrain, “The song is over but the melody lingers on.

Holmes was no more a [l]'! |':|_| IFI:‘;.‘l F’rl siclent K« IIIII'1‘.' 15 @
Moslem. A careful examination of Holmes's record Ir\|1'.ril'l_*_£ his
1:u-||-n| on the bench of the United States Hlll-ln'lm' Court dis
closes that he went along with the majority about ten times more
frequently than he dissented.

Mr. Justice Holmes, in the words of a ;_l,:l:::EJ[J.r friend of mine,
was the kind of man who played it very close to the vest. He
relied on small but steady house percentages, never being in-
clined to take the dice in his own hand and stand away from the
crowd. Most important, it is to be noted that Holmes, during
his long life, did nothing to change public opinion garding his
alleged “liberalism.” To the contrary, he did l."w..':-‘l.l'llllz:_'; P'JS.‘H]I['I.'
to further the 1|:|_'-!||.

It is my premise that Holmes, as a result of his legalistic
barometer readings of public opinion, as a result of his image
building, did more to undermine and lay waste to our precious
Bill of Rights than any other jud

I ofter the 1:-!|mu:1_1_[.

ge in our history! As for i':r:u-.ﬁ{"

In January, 1932, Holmes read his last opinion before the
Supreme Court. As you will recall, 1932 saw the beginning of
the end of “The Great Experiment,” a piece of legislative "-[I]l"!l.E'
ity known as the Volstead Act, or Prohibition Law. The case
Holmes was concerned with was that of a Mr. James Dunne of
Eureka, California.

Defendant Dunne had been found, according to the prosecu-
tion, to be in possession of certain i‘ull.||r|l 3 -]il'llllr—"{':.II:III'|]Ii1i_L':
]lu L;H.l in common with -||:||_'. ;1E-enut i P"r cent of i!lt' u-’.]iiH
American population. By law, however, Dunne was guilty of a
felony, .-"l.-;'£'|||||in_u!_-_ he was tried in California on a three-count
indictment.

To backtrack for a moment, it is of interest to examine the
three-count indictment. The first count charged Dunne with the

crime of keeping liquor for sale. The second count charged him
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with possessing liquor !I1!|E;'i".'.{||]]:l\.'. The third count dotted the i's
and crossed the ¢'s by charging Dunne with selling this same
Il't]lu::l'.

Someone, it would appear, wanted a slice of Mr. Dunnes hide.

At the conclusion of the trial the jury found Dunne to be not
guilty of the second and third counts; unlawful possession and
unlawful sale. The jury did, however, somehow find him E;nj![}’
of k;'r'lrjirl;: |jl.illllt for sale,

Pe ]'Jl.l:l'l."u ) stified '||_‘. the |'|t'j."~ logic, Dunne il]'ll'll".:!i'11 his case.
The evidence as to the three offenses, it should be noted, was
the same in all cases. If Dunne was innocent of lI!I:LLWLJEl}f
[J:'.\\-l""\lllg ]“lll”r i|.||'|| IO !ll |:'t "llld‘-'l!”.l]?- :‘\l.'”“:l.\.i_'| :l"ll:"l., ]I‘“u'-'
could he possibly be guilty of having this same liquor for sale?
No matter. Surely, when this case of mangled justice reached
the Supreme Court of the United States of America, the learned
members of the court would swiftly see that Dunne had been
“done.” Surely this august body, alter examining the evidence,
would 1'-:';1-;]:[_'-.' see that there was hi!||p|_'. no case .Lg;n::hl Dunne,
Even someone not connected with the law could, "‘m'l’}f" by using
a little common sense, readily come to the conclusion that
Dunne was no more “a little :_._','lliltj.' than is a woman “a little
pregnant,”

Accordingly, Dunne’s case was studied by the Supreme Court.
After due deliberation our "great liberal,” Mr. Justice Oliver
Wendell Holmes, delivered th majority opinion, whereby he
spoke for himself as well as the other, concurring justices.

Here is what Mr. ]rlu,::_,_{'v said:

Comsistency in the verdiet is not necessarv, Each count in an
indictment is re garded as if it was a separate offense. If separate
indictments had heen presents 1 against the detendant for posses-
sion and maintenance of a nuisance, and had been separately
tried, the same evidence being offered in support of each, an
acquittal on one could not be pleaded as res judicata of the other.
Where the offenses are "'\-l.':'l.l'.l|l'|'l- charged in the counts of a

single indictment the same rule must hold.

FORTRAIT OF AN IMACE

Discounting Holmes's |~-'i:l|J:.|!' loric for a moment,
sider the elfect his ll||i!.|'l|| would have upon all of u
learned Mr, Justice Holmes, in laying down the law on the
Dunne case, said that double jeopardy—trying a man twice for
the same crime—was hereafter the order of the l..!.l.'- Had Holmes
had his way, we would today be living in a police state more
eruel and vicious than anv of vs can imagine

Possession of liguor, in the Dunne case, was included
|||T| nsc 1n 1:‘.-' conunt 1i|.|,i"_i||:‘_‘ Elitn '-.'.'i|!| ;_: [ ;Iill_: Iil.:I:llr f.--l' h_|||'_
Under the Prohibition Law—or anv other law—it k's'|]1]\' defies
the imagination to understand how a person can keep liquor for
sale without possessing it. A first-vear law student knows this
much and if he were to parrot Holmes he would Hli:'-]:'.' b
thrown out of school on his earl

I must conclude, after studs inge the Dunne case, that Holmes
either had no common sense, absolutely no knowledee of the law,
or . .. he rather cynically went ali ng with the times. Either the
“great liberal's™ intellect was .|-||'1|'- [ must conclude, or he, like
g0 many others, did not want to “rock the boat.”

A hroad and l.'l.:'!'.ll:.'l".'tll..'L"il'-" examination of Holmes's |:_’
career discloses that, except for manufacturing cute sayings and
beaming widely each time he was touted to be a liberal, the man
was no liberal at all. When the ch Ps Wert down, Holmes was
"lll ck to retreat, He was a man borm to cul bait where the braves
did all the fishing

If the liberals must have an idol, one who was honest in both
judgment and purpose, they would do well to consider Justice
Fierce Butler. a man more concemed with truth than ims: e
f.:l.ll".-JILk';_k'. Butler's “imape” was polson to the liberal element.

|'|j]|_|.l1x thiz able J1|||\f Wis maore concerned '--.:I1| -rl'l'l'\l"l_: oul

Bill of Rights intact than with whitewashing the |Ir.||'-1.='1 5 | pinion

of his |-|'--.'...L| affairs.
Here is what Justice Butler had to sav in the same cas
Excluding the POSSCESION Neg tiveed

there is nothing left m the

by the Ending of
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for its specifications were limited to the keeping for sale of the
identical drinks alleged in the second count to have been unlaw-
fully possessed. . . . The evidence having been found insufficient
to establish such possession, it cannot be held adequate to warrant
conviction under the first count. The finding of not guilty is a
final determination that possession, the gravamen of both tl-inu.rl.t.‘s.
was not proved.

Judge Butler, concerned more with the law than with his
image, saw not only the inconsistency of Dunne’s “partial guilt
]mt.. further, was aware of the effect Holmes's decision could
have upon all of us, for Holmes had f|llih- !'J]:H'H]_‘.' said that if
one jury acruitted Dunne he could still be subsequently tried
until such time as some j||1l1._ somewhere, would fnd him _1_[|1||.1_'l.'.

It seems strange that Holmes could have been such a poor
lawyer. Not only did he prove himself to be illogical but he was
:-ur|]l1||-l|-|_\ '.':5“”"“|‘l of the doctrine of included offenses, in the
||.n'_f.:.4£n_ ||..||'4”_1.' a liberal, Holmes was a |:-'~L'j.'L'T rm]_'; h\ suffer-
dlCe,

But that may be explained, too. The law does not require
that a justice of the United States Supreme Court be a 3;1\!.'_".':'r.r

Justice, anyone?

WHAT'S IN A NAME?

Tue rorLLowing appeared recently in a local newspaper:

Eugene Weingand, 29, a Los Angeles real estate salesman,
looks like Peter Lorre and talks like Peter Lorre. But now he
wants to be Peter Lorre, and the sg yer old actor 15 not svm-
pathetic.

Lorme's ]_ux_nr toled _I""I:-'." Philbrick ".1|{'||_'. yest |.].|_1. that the
actor is vigorously opposed to Weingand's petition to change his
name—to Peter Lorre,

The judge set a hearing for October 3.
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All of us, after showing proper cause, may legally change our
names., While laws tend to vary from one state to the next, it is
usually the rule that a petitioner must take out a small adver-
tisement in the "Vital Statistics” section of the local NeEWspaper,
stating his intention to change his name. For those who want to
kill a few hours, a study of the Vital Statistics section will often
reveal some fascinating trivia in the form of !H'l"l--ll'u to have
i name 1F|.1||'_r||'t] [t seems not so long ago that [ recall seeing a
certain lady’s name being changed from Evelyn West to Evelyn
bgo.000 Treasure Chest West. Miss West is a stripper and such
a name would, [ suppose, be in keeping with her occupation.
However, it is well that the day of Captain Kidd and other,
assorted nefarious pirates has passed.
As to the matter of taking another’s name, however, 1 could

1
who steal

paraphrase Tago: s my good name steals my
life.” Names, of course, are our life. We are stuck with them at
birth and although Willie Stinchfield, upon reaching legal age,
may change his name to William Stine, he will always be known
to his childhood friends as Stinky. No matter where Mr. Stine
may go, every time someone yells Stinky, he will torm around
if -\1r|_'= for a moment, His name changed and money in his
i]'.l-:.!x'i't. he will still be Stinky of old.

1 am nol wll]l'llli\l.'-! that Mr, Lorre ”'.jz_"--:-.-llk]} 1||-'[Jt'--.--.|" peti-
tioner's move to change his name from Weingand to Lorre. Let
us consider the years Mr. Lorre has spent assiduously building
his character so that even the young among us will instantly
recognize it True, Mr, Lorre has never been a “star” in the
strictest sense of the word: he has been more. He has been the
spice, on many occasions, that has made a Hollywood turkey
edible. Laboring long and hard in the vinevards of Southern
California, Mr. Lorre has systematically made his name SynOnY-
mous with ‘-'i]].ull_‘.. d.hi-.'.LIII'J'I'.. and other nefarious cinematic

doings. From his first flm, M, to the long series he made for

Warner Brothers in the 19405, who can forget his menacing per-

tormances: It seems HIJ'::- :r'-"'!“']"E.:_‘r' that he was :~.1'[lj]ila_: Clark
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(able down the river in Strange Cargo. And who can forget his

machinations in Maltese Faleon as he did his best to swindle
Humphrey Bogart and Sidney Greenstreet out of the big black
bird?

The newspaper article further states that petitioner Weingand
is a realtor, a |"."|1f-:'--|'-:|||.1] calling sometimes associated with the
carly activities of Jim Fiske. Now, 1 wonder just what purpose
Mr. Weingand has in mind, wanting to change his name to Peter
Lorre? s he ]1||1|‘|!'||: to intimidate a little old rnr|1|\|1.~ from South-
gate into selling him their home at below market value? Is he
lr|.1u||.'.'|-_‘| on ddling an old, abandoned house with the _x'i!1||'|.1-
tion that buried treasure is hidden beneath the floor boards,
along with a body he planted there in some now long-forgotten
assassination?

History has been most unkind to those who, ]s-::n]]*' or other-
wise, took the good name of another, for whatever reason. Be-
fore we had social security I|I!!.|!||']'-, |:|I|:-:£|.'Il:'|'i:|f |:!l."|[||!l.;._i[||=-rl.|
and other modern means of continually establishing character
through established data, a man’s name was his passport.

I'raditionally, names have been associated with one’s occu-
pation Carter, for ex I.'i.!_'-ll.'_ is an old English name that is asso-
ciated with one who operated a cart; Johnson, the son of John.
While 1 do not know the origin of M, Lorre's name, we all do

he has

know what it is associated with: it is his fortune and
eamed many times over any recognition he receives from it

If Mr. Weinrand wants a name associated with notoriety, x'.'!'._'-.
not John Dillinger? 1 he would prefer i be only a mino
celebrity, he could start out with Prettv Bov Flovd, gradually
working his wav up to Mad Dog Coll, thence to Abe “Kid [wist”
Reles, After Bve or six ViEenrs he could make a final appearance in
court and petition to have his name changed from Reles to
Alphonse Capone. With the current boom in things smacking of
the Roaringe Twenties, his fortune would surely be made. Unless,
1l

of course, a few old-time C Pome antaronists sHll existed.

I cannot pre dict the outcome of Mr. Weingand's date in court.

FINE PRINT 67
1 tJ'HE_‘- I!rrp:' that his petition will mot be granted; one Peter
Lorre is f"“'“jifL With two of them in girculation, I am sure Mr
J- E. Hoover would go before Congress and demand another
million dollars of the taxpayers’ money to guard us against a

double menac

FINE PRINT

HisTonians would be hard pres: d to find an "..Lllnllll' of .\--':~||i'-
ticated hatred rivaling that which Aaron Burr and Alexander
Hamilton felt for each other.

Many and varied were the reasons that caused Burr to | i thi
Hamilton and Hamilton to dets Burr, but in each instance an
essential element '|::"||'k'|'-:! to be either money or power.

e backerounds and characters of these early American giants
were strikingly similar, and therein lies the probable answer for
the intense mutual hatred. It is a basic law of |.:l|.|‘-'~5.["~ that like
imh-h of two magnets will forever |c-l-f.-| one another. Desg riptive
words, such as well-bred, learned, industrious, amhbitious, et
suited one as well as the other, but many men with those
attributes make their way through life without gaining the ani
mosity of a Burr or a Hamilton.

Add greed and jealousy to the list, however, and yiou discover
'.'.||_1.' these two battled from the I!.I_‘- of their first meet ng unitil
the day, in 1804, when Hamilton fell fatally wounded during a
pistol duel with Burr.

The roles they ||1.|_l.-.'+| in the Revolutionary War enabled Burr
and Hamilton to gain considerable wealth and ["f-!t”- al power
and, like most ambitious men, the more I:l':x'}.' .|H|||:r<~l] the more

Ih:-_\' desired, Fate threw them I.--T;n'li--'l' 0N many oCccasions dlur-
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ing the long climb up the ladder of success. It is natural that
each hoped the other would fall in order that his own journey
:r|i;1..r |-:' swifter and surer.

During the 17gos. Burr made several attempts to establish
a ]|l|l:|\_|_||'__; concern in his native New York City, Un each ocea
sion the move was blocked by the state legislature at the behest
of Hamilton. At the time there were only two banks in New
York. One was a branch of the Bank of the United States. The
other was the Bank of New York, an institution of Bnance owned
by one Alexander Hamilton.

In 17g7, after serving six years in the United States Senate,
Burr was elected to the New York State Assembly, Hamilton
feared the move a preamble to an attempt to acquire a bank
charter, but Burr seemed content, during the 1798 session, to
occupy himselt with hills to establish a state t"-.:[ILH:l'-'h"-' law, to
abolish imprisonment for debt, to impose a tax on woodland and
1'.t|1'|.':1:l|utj1.:- property, in addition to a proposal to do away
with slavery in New York

Burr ]1r|'n'|-:] such a willing and able ]u-_c_:i-]:Llnr that his re-
election the following year was accomplished with ease. And
while Hamilton was convinced that Burr was up to something,
the legislators who had toiled alongside Burr scoffed at the idea.

On April 2, 1799, Burr pushed through the legislature a bill
granting him the right to ~1Ll:-]1l_'~' the l'_':_l:_-,.- of New York with pure
nd wholesome water

New York, during the summer of 1798, had been visited by
one of the most virulent of those "1”‘|¢'l:llu of yellow fever which
so frequently set the inhabitants of New York, Philadelphia, and
other large cities to buming niter in the streets, firing horse
E:ihﬂlll.‘-\. at the bedsides of sufferers, wearing cloves of <_r;:|:]:il' in
their shoes and bags of camphor around their necks, and liberally
dousing themselves with Harlem Oil, Essence of Aloes, and
Vinegar of the Four Thieves.

The l';"li\]l'llli(' of "g8 caused a panic in New York, for everyone
remembered a similar plague in Philadelphia, in 1795, that re-

FINE PRINT Bg

sulted in a hli'1.1[.!-=1'.'.:- of COMMEente amnd s ]ll since few di sired
I |
to enter a contaminated city, The panic wa justified, for New

York became a |'|1-.-_:|- of horror and death, Whole streets were
barricaded or bumed. Pest houses were established which sur-
f

jl..-h-ell. in filth and miserv anvthing conceivabli A syslem ol

'i.'|-.!1|'|;‘i-'||| WS f||'!‘|.|:-l|_ ‘.'.i‘.ll rewards for informers, ‘-'-.ll'il.'l
1i".li'.'k!‘. became the instrument of l._'l.;:’.llill: 55 Persor : VENZeances.
The dead numbered in the thousands

Th |-|~i-i:r|:'.. wias due to the disease-laden ~'||"|:-. that tied up
at the New York wharves: it was due to the filth and dead horses,
PrEs, and i|-~'_',x that |;L_1. in the streets

Few of New York's :'---|1'-'1 ce knew this. Instead, the plague
was blamed on the brackish water that offended their taste.
';l';l'l.l'-'-.‘\-[_'n.. anyone who Promist d a regular su ly of pure and
wholesome water would gaimn the support of the P ;.|-'|-

With this in mind, among other thines, Aaron Burr bestirred
himself to ."L“mn_'. for the 179y session of the Assembly and
during the closing days of the legislature, when the members
scarcely had time to read it, brought about the passage of his
water bill IL:\:||':{ tha |__|1]§I~-.| of the company at two million
dollars.

The r-:q'-'.x.] wis |;I1il-1-;!x' subscribed and a well was dug during
the following summer, followed by the laving of a pipe line to
convey the water

The real purpose of the company however, was made evident
through the opemng, at 40 Wall Street, of the Manhattan Com-
pany Bank, an occurrence that ['-||,'.'|-':| to say the we ry least,
Alexander Hamilton, since he owned the only bank charter other
than that of the branch of the Bank of the United States.

Hamilton r|1"l'.|!:?||'c| his | wyers o investigate and they had

little trouble determinin the answer. Tucked awayv among the

T
-4
I

clauses of Burr's water charter was a paragraph stating that the

surplus capital might be employed in any way not inconsistent
with the laws and Constitution of the United States or the State
of NI"‘.\' ‘l.l_ltk.
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Hamilton protested, accusing Burr of chicanery in securing
passage of his bill. But nothing could be done and Burr had

miark of hirhest respec
fulfilled his ambition to become a bhanker. r

be straichtforward in ¢

Actually, Governor Jay, who had signed the bill granting the

man must |:-- ---'|||.!:||--I- in
water charter, was warned beforehand h_'v.' one who had read it

'\.‘-IJ-.F - |!||'!'1__
Lo

honor
Over the

50mec maem

that there was more than pure and wholesome water in that
paragraph. There was, indeed.

The Manhattan {.:l]tlli).!ll} Bank upl:r:th.‘h h]t]..t_'l.' under the
original charter, In 1955, when it merged with the Chase Na-
tional Bank of New York, the intent was to have Chase be the

is unfounds
surviving corporation. But the lawyers found that Burr's charter

the
!I'l':]'llil't'l] any gale of the bank to be :Ll'lpt’l:ﬂrd E1‘.t' every .‘:il','i.‘.]"

stockholder, which meant that almost anyone could prevent the

merger, So the Manhattan Company Bank bought Chase instead,
and the Chase Manhattan Bank is the present-day form of the
water company and banking business that Aaron Burr started
in spite of Alexander Hamilton,

they insisted

Recentl
simall towm, as
HONESTY i

WD Wit I unciert

\ 1.3
had failed and

TrE cyxicaL GREEK philosopher Diogenes spent a great many
of his eighty-nine vears walking the streets of Athens in search
of an honest man.

There is no record that he found one.

It is possible Diogenes was unsure of the shape he stalked.
Honesty is, to say the least, a complicated quality. The word
itself implies many things to many people. but one thing is
coertaing it i1s '\HI!H'HII.Il'_f' each of us looks for in others if not our-
selves,

When a man acquires the label of honesty he has achieved a




LUCIUS BEEBE

My coop rriexp and erstwhile client Lucins Beebe, renowned
author, editor, and ]'|-11|l-.|i"-.|;l'l'._ is o man who doesn't mince words.
In a recent editorial column commenting on crime and capital

1:-1|.L|i\!um-:|1, Lucius e nned this Hlljliil.tl.'

. « A nice point for the consideration of social ethics would
be the pl-\"iils."r' execution of lawvers knowingly engaged in the
defense of persons found guilty of murder. In most communities,
the accessory to the crime of murder, the lookout, the fun Car-
rier, the active participant at whatever degree removed, is con-
siclered |I|II:|E]_'. l_='|||t_1. with the i:"'iilll :'_:.|| paurtic i[:-.l.'l! in the
crime. Is a lawyer who defends a man he knows to be :_{lii!?_*.' of
murder and so allies himself agamst society 1tse If not an accessory
after the fact? Is not a proven false witness in the defense of a

I:J|II!1!|'I'|.'!|' an accessory . . . -

You have [lil'};l-'“l.'ll. sir, that our law provides that every man
is ]'H’r'l.ll‘.lll":l to be innocent until the contrary is ]n'ulwﬂ to a
moral e :'t;iI'nT_‘f and !‘l-.-_‘.lr!'h! a |'-:';|~LJ'|‘|:L]|]|,‘ doubt.

Mr. Beebe is a gentleman and a scholar, but for all his educa-
tion he has apparently never come across a basic principle: The
trial lawyer does not defend the charge, he defends the man.

Who can evaluate how or why the mental wheels, in their

turning

iy

generate the .'{l:.u[-. resulting in the annihilation of a
human being? It is casy to condemn. But who among us car
dismantle the mechanism of man’s mind and explain the hidden
and powerful compulsive drive of the murderer? Could it be
that civilization itself creates a killer? This is a question that
cannot be answered with denial or afirmation; it is unanswer-
able.

While some effort has been made to rid it of its worst absurd-

Tz

!

LUCIUS BEEEE

ities, law has advanced little since the days of William Black-

stone. Il medicine had remained as backward, the chief remedial

aid of today’s doctor would be bloodletting.

Man aims f_!u[‘.u!u_t._ﬂ_‘n' tor pertection, bt owing to ignorance,
lu'|-||_--.|1|,-|-_ weakness, disease, passion, or the complexities of the
world, he often produces near disaster for himself and for others.
In attempting to explain criminal behavior, man is faced with a
network of facts so minute that his lack of understanding must
alwavs far outweigh his knowledge and his judgment

We cannot help the hereditary dispositions with which we
are 1-[||an]1|-(] nor can we help the environment into which we
are borm. How can we be FEProal hed for iny action if we cannot
be reproached for any of the factors which have determined it?
Some are born with mental and physical strength; others are
mentally or |=-]l'~ sically .||.|I'|l'}lf':ii'l|ll'tl. Some are born rich and need
not concern themselves with earning a living: some Eigf.! T
existence l[.l_'. by day. Some have fine intellect and some are
'il]l'nlx Some !I.I,'l.'l' I]u' |'.|i'|:|"if_‘n' 0] ]l'.ﬂ'::_ -:|1h|'|'_\ cannot ;|.!l\|::1:'|
elementary ]nn|:|r':':~; or meet them.

Man is a strange animal; he loves to punish, There is the atti
tude that the aim of lllllli'\]'ﬂiurlf is to be measured in terms of
its benefits to s iciety., Punishment is nsed not l|r||_‘. to induce the
person lill.!Ij"-!.l.'{l to abide once more '!u_x the law, but also to
hold up to the members of xl"('il|_‘.' e -.]|_'-, the need for
obedience to the law. In the sphere of religion, there is the doe-
trine of 1-I'x'l.'.<1liiu..-’.|u|.- which declares that some have been

|

chosen by God from everlasting to enjoy salvation, while others
are doomed,

Since the Law, in its majestic equality, forbids the rich as well
as the poor lo sleep under bridges, to get in the streets, and to
steal bread, it is not strange that the murder tral is the most
intere ‘:lll!l_;_'| of the conllicts between man and the state. The i-||!.|'|¢_-
enjoys the murder trial and its aura of mystery, for strangely
many Food people, nice people, law-abiding ;?l'-:'||‘|]4' topple from

the emotional plateau and kill.
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Murder is a seed in man's soul ulri'!:m'ni h_'-.' negative emotions

from fear and hatred, from anger and anxiety, from jealousy
and greed, from humiliation and spite, from repression and re-
sentment. The seed bears fruit c-i.|_'.' in rare instances, &[‘.Il-tnﬁtih'i:
only when conscience or consciousness have abandoned man's
mined

The public finds emotional outlet for its own soul-bound seed

in follow ing the l.!...._'- outbursts of others, There is magic in
miurder

The role of the lawver in such circumstances is !-!‘L'1!I';r1,'f';’,]‘-'
difficult to I.IIIIIJ_:'JI'lll'.'E'il for such as Lucius Beebe. The Law is
established for all men, the ].I'-".'_"'.‘r for those who seek him out,
In any court, criminal or civil, the lawyer supports his client
->u|_'- within the limits 1|r¢':-.x'|.h: d ]|_1. [::'n:.lll:l] amel |:-|-|!-:'k.~|c:|||:1]
ethics, He is neither the judge nor the jury, with the obligation
ot determining right or wrong, muilt or innocence. His function
is merely to present his client’s case.

If a lawyer refuses to defend, either from what he may think
of the defendant, the charge, or the offense, he assumes the
:.l.l.\l'.llrlli l.:li JIJL!_E;I' .1.'|'.! ill.:n. CVED |.'u'f L} s :||1_' I|-:III:' |:-1 :I_JI_!'_‘::||.'||T_
and, in proportion to his rank and reputation, puts heavy inHu
ence or perhaps a mistaken opinion into the scale against the
accused,

Can anyone question that it is better for our civilization that
1 hundred guilty persons should escape the punishment of death
than one innocent person should be executed? A man must be
given the opportunity to present his defense. Even God did not
pass il|'1-.'.|'-i nt upon Adam before allowing him to present his
defense. Adam (said God) hast thou eaten of the tree whereof

I commanded thee that thou shouldest not edalr

Does the Punishment

Fit the Crime?




NIGGER JACK

Tue mstonry of -':L|_~i'..|] l:-lllil‘-:I:lIllIt indicates man has been
['||.‘ {0 |!-'|1]| 1|'|. 1I\ '|-| Hll‘--. man i1. | variety of wavs I[.Ill'__'."l'_.
has been the most |ac-:1||1...r mode, but executioners have never
relied solely on the noose. On occasion the convicted has
shot. starved. drowned. electrocuted. 1 ssecl |||Ii'- med., erucified,
guillotined, stoned, or bumed at the stake.

Despite a supgestion of acceptance in the Old Testament,

e,

||||1'1.|1||:]u-:-.urm* ton closely associated with the deaths of |':'_‘Ii- s
martyrs and lost favor in the western world. It can he SUPPOSE d

some credit for such teeling is due England’s Queen Mary I,

‘.'i.'I‘llr EIII! tiy 1}||' |||!|-]| |1J|II' ]lllfli]]l-] ]} .Irll-llll Protestants., Fi
lowing her reign, the ]u-}_{.-.| burmning of a human being was an
lJII]'L'ClHL']I.t OCCUTTENCE

But while such method of execution was E'I'.n': callv non-
existent, the statutes which allowed it were not alwavs stricken
from the tomes of justice. In South Carolina, as late as 1825, an
inferior court of two magistrates and five frecholders tried a
man called Nigger Jax k for the double crime of rape and murder
Deciding to make of Nigger Jack a dreadful example, the court
sentenced him to be chained to a stake, soaked in turpentine,
and burned alive

The story of Nigger _f.;._L is |:|-x--r'1-.';| in the Miscellaneous
Records of South Carolina. As a historical document, the state-

ment of account from the comstable to the state treasurer for

1 -
SCIVIOES Iendae l’l.'-'.] 15 ll"--ILjI.J.-:{' 0l |!':-' EXecutioner s Jllli_l.l;:-.}-:_'.'{'rlu_g._-i

' i i i
concerning his duties,
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DUE Thomas Goodman, Constable:
To Summons fve freeholders at 54
To Summons one Magistrate
Cuarding of Nigger Jack four days & nights
at 1.50
Feeding Nigger Jack four days
Two waggons & teams one day a-getting of
lightwood for to bum Jack
]:-:|I1|' ]l:l:l||]'-i e r!.|.1. extri ||‘|. Thl:' |‘|ri'.'i|.'_1
for the waggons
Paid Black H:l._\.l|| for ironing of ].!-:jx
Two bottles of Spirits Turpentine at 56-1/4
Chains for to confine Jack when bumt
Executing of Nigger _|:1rL'

South Carolina
Abbeville District

I John C. McChee one of the Justices of the peace for Abbe-
ville District '|||'r1'1.-_1. l'|'|'1if_1. that Thomas Goodman is a constabla
for this District Regularly appointed, that I believe the charges
i the i,l]:nl.ﬂ.l,' account are ]:Ih[ ,-,'.||| ||'.|H-:::|..|.||||'

aand MNov, 1825 ony C. McGheg, |. P.
8

The law was changed. The South Carolina legislature amended
the slave code of the state to read: On the conviction of a slave
or free person of color for a capital offense, the punishment shall

be '||_1,' h.m;in;_" and not otherwise.
But Nigger Jack burned.

UNITED STATES sExaTor Joh McClellan of Arkansas
written a book—Crime Withouwt Punishment. In it he has giver
ler a report on the work of his committee, MceCle
srience in both the House and Senate have

him well for the chairma .~!|||- of the Rackets Committee o

United States Senate, |||| book is a ereat record ol trial
henefit of defense
McClellan is a determined man. After his election to Congress

'i:l Il|__;-"'- ||1' Fin Sgrnin | "-.|;._ H.L;I'|'- {'._; LW ||_ |.|.-:' Semalte |!|.|'

was defeated, He tried again in 1942

ing his fourth term as United States Senator,

and won, and is now serv

-|i||' .“'l'll.l' -I"'-. :‘--u-i_ IS5 & review ol I!:-' (] Him -I|_1. IV in !'.'.l:'
many cases investigated by his committee, and sets forth some
of the more II'|.-i‘=|I't'.::|I: aspects of the evidence on the allesed
improper activities ol Labor and Management alike. OF course
no oni |':|||' |;|i',_'\_' |||i g !:||' b T | .r_|:-|.'\1 commities ]:.-:l a lawver
to advise what course to follow.

Ihe Spanish Inquisition spilled more blood it is true, but these
CONErCESIOT | COMmMITttees ||..'.-' g AT -:. T !.Il'l'-l-. &S "-I|I ik
one r|||-|:'_{1.l concerning their constitutional rights. This is some-
1|'||';',_'| IeEwW 1mn .'||:|:| I'LiCaL., We I:':'_:I" Lrainst |'I|'_: |:|.| |.'<-.:II"-I l.:-i
the Star Chamber proceedings which destroyed men w ithout
benefit of trial by jury, but now we have opened the doors wide
for comgressional committess to run wild and ! V Iman
'-_\_||!|||l:|| b nehit of || Il tht to 1 |:. LTS i) Or WiDng

[he -=.'||_1. important |"'.:||1!|.' in the Semator's book is

“I Decline to Answer'—and here the Senator
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thoughts about the Fifth Amendment to our Constitution. He
writes that about 22 per cent of the witnesses who appeared
before the committee took the Fifth Amendment, The Senator
does not approve of the use of the Fitth because, as he says,
“many of the witnesses would tell |||.|]_x' their names and addresses
and would then decline to answer any further questions . .
many of these I|Tj-|'_'|.‘|,|-['|{'r'l|_|'i'\'!‘ OnNes Were u]:xilllj:-]j. ;!H-;'l'nlﬂiu_:_-j
to hinder and obstruet the Committee in ils efforts to get at the
truth, more so than they were secking to protect themselves
against self-incrimination. . . .

The Senator, in attempting to justify his destruction of the
richts guaranteed by the Fifth, is blind to the fact that this
amendment is part of our United States Constitution. The words
mean what they say: *, . . nor shall be compelled in any criminal
case to be g witness against himself, . The United States
Supreme Court through the years has ruled that even in civil
cases a witness may refuse to answer any question his answer
to which might be used against him in any eriminal proceeding,

I disagree with the Senator and his thinking, While the Fifth
has protected some eriminals, it also protects the innocent. 1 am
informed the Senator is a !.I‘.\.'_\.'i r. I ask him what would be his
advice to his client if he were for the defense; if he were alone
fighting for some man who had faith in him and in his judgment.

The Senator writes that “most of our citizens have little to do
with Congressional hearings and with courts and judicial pro-
ceedings, and therefore l]u-_*. do not alw ays have a clear under-
standing of the Fifth Amendment, nor do [lll.'_'n know its ".'L-H'tlltlg,:.
its |||t.r-|r':|.'_ and the broad concept of freedom and justice that it
|:r-;i1-q-|~. . v o Well, Senator, it is time that you took notice of
the broad cone pt of freedom and justice the Fifth Amendment
guarantees to all men,

The Senator continues:

.+ - the Amendment was submitted to the people with nine other
Amendments at the first session of the first Congress to convene

under the new Constitution (all of the ten were :'.'.]ﬁi')‘.r."l.l amd

IT'S THE LAW—BUT DON T YOU BELIEVE IT o1
came into effect on December 15, 17g1). Its provisions go to the
heart of Anglo-Saxon justice as it developed in Britain during
centuries of struggle |J} brave men against their oppressive rilers
=rilers who ] wsly misused the great powers of nobility |

eovernment which thev possessed. Its ideals crossed the seas with

our ancestors who settled this land, and the [rim .||I| g it declares

| part of our heritage. Its

and vouchsafes to us are now an integra
safepuards are the proud possession of free m n=th ¥ were -
I~I'.':I|J.-| and devel -:'---| to protect ireedom.

I agree with Senator McClellan that itk

1 1
e langpuage has a
:-[:alx-ru'.lcl dignity, and I point out to him that its meanings are

as clear and ippropriate todl 1y as they were in 1791, Ihis nation
stands in glon upon its Constitution. The efficacy and bk indenr
of that sacred document should be, by resolute purpose and
dedication, steadfastly strengthened and preserved, an ] not whit
tled or hacked away by expedient interpretation of congression il
committees seeking publicity or by reckless tinkering and ir-
TV ETenee

These fourteen words, “nor shafl be e i led in any criminal

case fo be a witness against himself,” mean exactly what they
as a nation believe their usefulness at an end, then let
r abolish the Fifth by amending the Constitution of the
ates.

Individual liberties in America are |:-.-|i~|.||:__[ in the view of
Associate Justice William O. Douglas of the ';"I‘!Iil'lll' Conrt
J:'_I\|:-._:_|I|..|'iln'_:_ 01 a 5:--r|u- |:||_' Q]: 1r_-|- Iwr{ M a4 redcent |:--- .H-, . I: ¢ rlll-ri'l
of the Mind, Justice Douglas cited these examples in a TV
interview

The Fifth Amendment “has become a slur” because of im-
;'I'l:l||l'l' -:I.II|I|.I||'! ol lll!l_;_'\ll"l"-l.llllill INvestirations. : ||Il.' J'.Ilfil

Amendment is one of the greatest heritages we have. . . . It was
designed to protect the innocent as well as the guilty. The design
was to make Government produce evidence . . . rather than
putting a man or a woman on the rack and squeezing out of him
or her the stuff to convict them

| pray Cod that somedav—soon—we will hear voice after voice
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of the American people reiterating Mr. Justice Douglas. Perhaps
if we fu---lm the right thought, even MeClellan may become a
worker in the field of law and not the inquisitor who is destroy-
ing our heritage of '_'i|.;J'|_‘.. [he Senator may become a convert
to a religious belief in our Constitution and in the rights of man.
But, T say “may "_|-1._1._~. God knows and he doesnt talk to
MecClellan,

Every judge, every lawyer, and every citizen must condemn
the practice of imputing a sinister meaning to the exercise of a
person 8 constitutional richt vnder the Fifth Amendment, nor
dare anyone permit any inference of ‘-'-I':II-._Il'!liZ:_!,:_ to flow from
the invocation of a constitutional right

I do not argue the cause of law viclation, but 1 shall ficht to
the death for the rights my forefathers bled and died for. If this
be wrong, mv license to practee law and that of everv other

lawyer should be taken awav . . . including vour license, Senator.

ORGANIZED CRIME

I HAVE JUST CONCLUDED reading a book on organized crime.

Some of us who have tried criminal eases and are interested in

the cause of crime do not find. from either observation or l*-xl'-‘-]'i..
ence, the fearful amount ol ||:|-_'_|_||i,'|-|,| Crime [||I|_: o i;.u,.--\|i-_.:.|_|'_
ing committees would have us believe exist

The Committee on Mercenary Crime

| American Bar
Association reported some thirty vears ago that “the sangoster

" o : . -
Hourishes because of the conditions, laws, and customs which

make his business pr..:'lal|-|r-, and because of a !:||--_:.-- ]:.;-t-.”‘.,]r
demand for the products of his illegal business.” He will doubt-

less continue to Hourish as long as crime continues to pay such

ODRGANIZED CRIME 5_‘;
].u'gr dividends and there is such a remarkable demand for his
WAres,

We, the people, demand that some so-called organized crime
exist and Hourish to the 3-|-J|'.-l Of certain g IS, organized or
||1]¢||__:.|r|i-'|'-:] The clearest r'\;|::|lr||e and the one nearest to us
all, is the horse-race bookie, who is found in every city and
hamlet, Look L.'u-L-I:L“_'- at this OTFamZe d crime. Here is what is
really ||:|'lll:n<'r.'||:,_', the late Senator Estes Kefauver to the contrary
notwithstanding,

Horse racing is legal in many states. We permit citizens of
|” wilks of life to attend race tracks .|.||i ]-:! |!Il'i'|' fool heads
off, This is lawful. From the bottom of our society straight to the
[IIFJ\ no one is moleste -.:'_ il -__:Ix.-x'.-.-l.l.. or called a criminal so JI.IEI";:
as he bets at the race track. Of course, he must have the time to
go to the track.

There are others of our citizens who also enjoy the thrill of a
bet on a race horse but cannot take the time to go to the track,
.Lrlr! S0 _‘.IIII |.:'-l.' 1h|' ]HHl]{il' .z."-III]".! I_]II COrner '-‘-llll W IllI !-I]'it l
bet and absorb it if the bettor loses, or ey track odds if the
bettor wins. This bookie is a criminal. The person betting with
the bookie is also a criminal because he and the bookie have
conspired to violate the law which specifically provides that
_‘.Illl Can -!||'1 '” 'l. 11 |.!|-_|-.|- at |:i:.- trac I\ !|||| not © :“"U-' [

Now go a step further. The bhettor wants to bet on a horse
running at a Florda or New York track but unfortunately can-

not travel to these tracks, so b '||:_;|,|'- his bet with the bookie,

Havinge macds |||'- W I'I wants to be sure that he will not be

cheated if he wins, so he buvs, the pure, moralistic, holier-than-

thou morning or aftermoon papers Lo read the race
r||.. v Fan ||f| |_l|.;---._ There is a '-"\-:Ill!l |:.-" riven
portant information. The newspapers, on this page, recommis nd

which horses to bet on, and bo ily on their exactness in

I}i._1|._'_||:_'_ winners. In addition ther NEWSPAPETS _'\_i'.: i OVEer
entirely to race track results and to race horses. Thes papers
are transmitted by our |‘--|1.:.'l.|n nt and dis-

tributed over all the Unit
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The people telegraphing this information to the newspapers
also make it available to the bookie. All this to fill the demand
of our citizens.

Yet another t]uluf_'__. 1 you are just inside the wire fence of the
race track and 1'!-1-!.11 a bet, it is all pure and legal. If you do the
same thing six inches away, but outside the wire fence, yon
have become an aider and abettor of m'!_[_.:!tj'r:rd crime. Who is
kidding whom?

You can't legislate against man's will.

IN THE MIDST OF LIFE . . .

THE LATE EBNEST HEMINGWAY once wrote of “men dying well.”
I have seen men die and none of them did it well. At best a
man is felled swiftly and is denied the months of agony that
many victims of slow and insidious terminal illnesses are forced
to bear,

But of all who die, perhaps it is hardest for those who die as
a result of no accident, no |H'n]n||f_{e-.l illness. Pl.'!hil'l!n it is hardest
for those to die who know, months in advance, the E!:'L_".' and hour
they will be killed.

Even Hemingway, had he been compelled to witness a state-
sponsored murder, might have rewritten his lines about men
dj.qu-T[ well.

Our whole life is a sort of training lu'li-:ui for the business of
dying, much as maneuvers are a training period for a soldier
who will :~'||r|||--.]'.1_'-. face combat. Like the soldier, none of us can
tell how we will react when the warm summer of maneuvers
has passed and we are left to stand alone and frightened in a
barren l.'il'IL|I1r_'t'. about to face an i-"l]t‘l'tl_‘-' we have never met.

| have received a letter from a man who is in training to die.

IN THE MIDST OF LIFE . . . 8s
This man wrote me from condemmned row, San QQuentin State
Prison. I do not know this man, nor can I truly imagine what was
going on inside his head as the date of his execution approa hed.
I cannot imagine his thoughts or his feelings as he watched
others being led from their pens, down the corridor, never to
return.
| cannot imagine this man’s torment on the day when impassive
guards will come for him and bear him to the lethal gas chambes
where, in compliance with the will of the People of the State
of California, the executioner will canse lethal hydroeyanic gas
to choke the life out of him
This man's letter sp ks for itself. It is a letter from a man
possessed of a subtle terror. It is a letter from a man who does
not want to die, who is pleading for his life in the only way he
lnows

In his place, what kind of a letter would you write?

My Dean Mn. EHrLIcH:

I am in a r:lfll':.ll ament that forces me to lo L [« ""-.|I-! | (3] :‘:-.'- Ingr
that pill of Cyanide dropped, with me as its victim. The most
I TOWIng "‘E"I' cls ol Ihu -illl'll cioment is |||-' fact '1|:|| I am e
cent of the orime whii || I 1l ACCISE d of— 'F"r'.-- CTIE:: “-.H'i.'l'_ll'-_]:;

killing a police oficer, which at the time was performing his

.f-.r;- i|||' n-cl !'-'1||' nt in I|.|~ Fii L ]i.l- e freg s .]- to the

|!.:||||-.'|!II|'_' I I:_'-. statime the initial shot, the shot that
fheer, was fired by himself, and farther stated
1 shots inte the officer’s body.
e cont ary to those statements _'\I'_".l{l |-_'. the oo
ant m this case.
| am eertain that vour know ||-|=_:-- ol ||II'-'- |||-:' s le, in ||J-:'|!
clamm Wi o Justice, foree the pProse ution to extract blood for

blood! And. as in all cases o« nceming the death of a police off

cer, the more blood, the better. Picture, if vou will, just how
much consideration my word will receive in 'JI..L.'-'.JIJ_' the .-_i|'-'3i"-'
tionig set forth by the co-defendant!

I cannot help but feel that the co-defendant and the prosecu-
tion are conspiring to take Iy life My situation is so compli ated
that l-"l]_'n the best legal mind in the country can i‘ll'“ihi_‘- SAVE

my life. . . .
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I admit to being a thief, a social outcast, and immoral accord-
ing to the standards of the people, but T am not a murderer and
abhor violence in any form.

What I am asking you to do, Mr. Ehrlich, is save my life

No one knows where the true balance of justice lies, and the
laws of Polarity have alwavs ]m:zhl! my mind. Cood and evil,
right or wrang, rich or poor !l-.uu"_',r} and insatiated; what homan
being has the power to put all these seemingly contradictions in
their proper perspective? If T am to die for a murder T did not
commit, 1 would like to believe that it is the will of God, rather
than that of the '|1r|IJI]I .+ . to distinguish the will of God from
the will of the people is a purely personal thing, vet I feel cer-
i 'I-’Iil1 you 1l.|” l||||:||'|'\!:|||-.] nh:|l 1 am h_'\- .'.|:_J' s0 i \lh':’.l.ll']_';

o r'||'|'k'|;'_‘.
If you defend me, Mr. Ehrlich, and 1 am found guilty, then |
will die peacefully and courageously. For them I will feel that

God has redeemed a lost soul from a world of chaos and misery,
otherwise 1 will feel that the forces of evil have, through the
people, destroved my soul, and will walk laughingly at the
funeral, jeering at the d gnity of innocence, One more life per-
F.x|=~ doesn’t mean anything to the persons whose work consists
oI |L"_!.|U_'~ kl“i:u,:_' i||.-|H.|-.! |:I-t-1.~'u|:. t:'!.'l."l!'!'.l‘-hl n for the condemned
15 \IIII.--'!IIII'.I_rI !--:|'|'_|'!'. to the [||i||-: ii||| g that life has taught him in
our society. But, knowing that your understanding transcends
that of the average man I believe that through various forms of
abstractions that you know the value of life, that a human life
is neither immaterdal nor irrevelent; that no matter what his
station in life may be, he also deserves to live

Punishment 'll} death is lawful and 1 understand that it exists:
to die for having committed a capital crime would never make
me shrink under the hands of the executioner, for 1 well under-
stand the intricate |I:|{-:i|'.|t'-l'.|‘~' involvineg crime and its |||1:|i'.'];-
ments. But, to die for something that I am innocent of, even
[:’n'i!'II:;EII the !.ul'-'\l.l.ul.-l_‘- exists, 15 mod my idea of l}rn.ll'll'il't_'.-.

God does not endow men with t“{u-]ﬂinn:l‘l gifts unless he has
chosen to use them as an instrument of his benevolenee . . | |
.||!|!-l" and pray that Vi e !'rllli.'l' this urgent necd and decide
that this life too is ".'.'l.l'l|'|_'. of his grace. God is not a II.'F[‘-I.'L't'::-I‘
of persons |||i|:'.. but [EIr-'I:_l_',]l ane tlj_{ll[l'ul.l'\. sonl he bringeth forth
good fruits of abundance upon the multitudes . . . So, in essence,
though I knowingly will benefit from it, it is not just myself who
will reap the bounty of VOEIT 1||||,||'r_-.|.||:||.|i|'|‘g_':

With death

ENTRAPMENT
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[JI"\].'IELI.' his !:-.u']n':_:ru-ll.n-.l. his horlest purpose in life, his desire
to be a model member of mankind, he left the straight and
narrow path of lawful life and entered the hall of crime.

He was a member of a large Police Department in a metro-
polis in that portion of our nation known as the East. The depart-
ment itself was no better, no worse than most.

On a particular day a well-known gangster was given his just
desserts through a shotgun q-rnp]n_\':-d ]'.u_\' a fellow hoodlum. When
considerable time had elapsed and the killing remained unsolved,
the citizenry, ;{]udl_"d ]n the press, demanded a reform in the
Police Department

Our hero, and his fellow bluecoats, responded by launching
an intensive erackdown on crime of all sorts, but I!mh!l_'v' mis
demeanors, violating obscure, ]l:l-ll::___';-i.l_:T]Hh'I!, mic'::mr.'ulﬁ{';ll]}’ minor
city ordinances.

In his pursut of righteousness the ofiicer learned a certain
grocery delivery boy was carrying a !'~1i|_'l!_"ll_'n' of tobacco on his
motorhike, for the convenience of his customers, and was dis-
pensing cigars and cigarettes without the benelfit of a city license,
thus 1.i1.ll.ati115_' an ordinance that had been on the books for
more than a century. The act was obviously a most heinous
offense, and the officer made plans to trap this public enemy.

The 1]!1-[ came to the attention of an old-timer on the force.
Being a sympathetic sort, and wise in the ways of the world, he
tipped off the grocery boy and had him hustle down to City Hall
and obtain a tobacco permit.

On the day following, our police officer hailed the :\'HH[]I and
asked to purchase a package of cigarettes.

“All out,” answered the boy, "but 1 got cigars.”

“f}]k.”..', give me a cigar,” said the policeman.

“Only sell them in boxes. Ten dollars a box,” said the boy.

Earer to reduce the crime rate, the officer handed over ten
dollars, and llnlnru[i,qh'l}' demanded to see the hu_‘.."h tobacco
license.

“Right here,” said the youth, pulling the permit from a pocket

CRUEL AND UNUSUAL PUNISHMENT 8g
and leaving our officer, who himself didn't smoke, with a box of
unwanted cigars.

Then the officer had an idea. “You're a good lad. How about
buying them back?”

“Sure,” said the boy, "for Bve bucks.”

The policeman was almost apoplectic with the knowledge that
he had been had, but made the exchange anyway.

Whereupon the boy rode straight to the office of the district

attorney and swore out a complaint against the officer.

The charge: Selling tobacco without a license.

CRUEL AND UNUSUAL PUNISHMENT

THE EICHTEENTH CENTURY in Encland was hardly an are of
enlightenment in the field of punishment for erime. The list of
felonies had been greatly enlarged by statute and every felony
was punishable by death. Pressing to death—the peine forte et
dure—was not abolished until 1772, nor was burning at the stake,
as a ]IIIIIi'~|IIIII‘.I| for women convicted of petty treason—killing
a husband—until 1790

Flogging in the British military and naval services was carried
to such barbarous extremes that its exccution, while savage
its cruelty to the subject, was demoralizing to those who inflicted
and who witnessed it. Judged by contemporary British standards,
”ur' {:||I|||I|.-'t||.|| _'||.|r||1.'-. !|||.|'|||'_'_ ol |-.||'|r||r';|] l|1|||.-.||f|||'|;,| o one
bundred lashes mav be viewed as indeed humane, A i]r1l'|'||1l-.|]
to raise this limitation to five hundred lashes was |:|-_:1'L'11-|l h_\
Congress in 1781, One hundred lashes was the Navy maximum

In the American Army, descrtion was at first a capital offenss

Mot until 1830 was it made noncapital in time of peace; and
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soldiers were regularly executed for dl.'m'llitl:::. Sometimes death

sentences were commiited, but this was rare.
In a letter from a Colonel Hamtrack to the Commanding Gen-

eral, December 5, 1794, on soldiers convicted of larceny, the

colonel writes, ™, . . 1 have H-J_‘_':I_"-I.E them till T am tired. The

I

economic allowance of one hundred lashes allowed by govern-

ment. does not appear a sufficient inducement for a rascal to

act the l‘:-l.r| of an honest man.

Years ago the U.S. Army directed that whenever ball-and-chain
i~ Erlll'll:-"-\.l.'- as the sentence it should state the w eight of the ball,

];n|_|t]1 of the chain, and how it is to be attached. In practice,
I!u- milit: Ty court ge nerally fixed the we :'F!h of the ball at from
six to iurl:!.' l]l}“['lL.*;.—li'!lil?i'l 1r'|--§llt'1|[]_‘.', ]h:'l}I;LlJ.H. t\k{.lt}--mu—ﬂlld

e ]|-|rEI'I. af the chain from three to six feet, and Spe ified that
the latter should be attached sometimes to the right leg or ankle
and sometimes to the left. In an early instance, a part of the
sentence read: “. . . to wear a ball and chain attached to his
neck for two weeks.”

This punishment, though wvery frequently imposed in the
earlier li..:_‘.‘w. of our ||iw:-.:|'_'-. was later '!l_". direction of the j\ltlgt'
Advocate General not a lrt'||.1|lf. to be resorted to -\c-r]*l in
aggravated cases, and was usually remitted except where the
offender was shown to be a violent person, or where attempts
to escape were (o be !\"'11|'1|| i he could not otherwise be
secured.

In the early English Articles and the contes -L'|'|--'. rv German
Code of Gustavus 'h.n!l:hl s there is worse prescribed as sundry
]1||ni="'-ma.r|1l;_ such as decimation—where regiments were dis-
cerned in mishehavior before the ENEmYy; |:Jl.'::ll.'.']l.5=.ll_£. |I:I¢':i!|'_:'; drawn
and Illl.irh'l{-.l in connection with the death P |J:||!_'-: l--'lll:_;

buried, bound to the person killed, in ]H".ti\']lﬂ‘u‘ht

drowned
for homicide; having the tongue perforated with a red-hot iron
for blasphemy; losing the right hand; losing an ear; being
dunked in the sea: and having to perform the duty of seaw Nger.

Our original Military Code of 1775 enumerates the punish-
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ments authorized to be imposed by courts-martial-whipping,
nik l".i'.'l'l:]i-rI:_E I]Lirl_\-rlil.:' lashes; and certain offenses were de-
clared punishable with not less than fifteen or twenty, nor more
than thirty-nine, lashes.

In 1790 public whipping was authorized by statute as punish-
ment for sundry civil offenses such as larceny, embezzlement,
etc., the limit being fixed at thirty-nine stripes, and by statute in
1799, forty lashes for robbing the mail. It was finally abolished
as a punishment for civil offenses by an Act of Congress in 1839.

The Military Code of 1806 fixed the maximum of this punish-
ment at Hfl_\ lashes: but a few years later, Congress repi aled this
provision, and \‘.'-Flii'li'lillj.: or flogging was done away with. Later
however, in 1833, this form of discipline was revived for desert-

At length, at the beginning of the Civil War, by an 1862
statute, flogring as a punishment in the Armv was abolished.

Flogging came into disrepute because this punishment had
failed, due in great part to the fact that in the British service
it was carried to a brutal and P rilous extreme, Five hundred
lashes was not an uncommon sentence: one thousand were
imposed in repeated recorded cases; and fifteen hundred and
even two thousand were sometimes reached,

The offender being secured in an unnatural position, the lashes
wers "':"l’!': i | |I_1. an enlisted man |'|5_'||t and-left-handed
drimmer ]ll'i]l:’_ pre ferred . with the . . At . . its E]IIIIIEH'\
sometimes steeped in brine or salt and water . . . upon the bare
back and shoulders, which soon became Haved and raw. The
victim was not relieved Hll the SUTEEON ProToun ed that he had
endured as much as could safelv be inflicted for the time. He
wis then removed to the h spital, to bre: i-.‘--ll:_;]:l out again, when
his wounds were '||_||I|_.||-!'- healed, for a second installment of the
punishment, an 1 this process was repe ated till the whole number
i | 1i.l.'-|-|"-u ||.I-:| |.l.'»:'ll |I.I|:|:II|-.*-" redl. ]||| s i | erer, |:"'-'-I"-"|'. SOIme-
himes E'--';||-!||'-| under Lh blows. or in cons (uence of l]ll' |:||;I|‘:'i|'-
received, before the law had been fully vindicated

In the American service. alter the Revolution, \.xIJJ:l'I.lI'.il"tﬂ'll_"
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L3
few sentences of flogging were adjudged until after the punish-

ment had ]"H'i‘!l revived [nr 111'&'('rh~1'$ in i"m_",:}_ w]wn it was fn'-
quently resorted to, especially duriﬂg the period of the Mexican
War.

An instance of a sentence approved, of fifty lashes, is found
in a general order in 1861 and in February, 1862—the last case
of the kind that 1 have discovered.

Marking of deserters with the letter I dates from the Roman
law. This also was authorized by the British Mutiny Act, under
which the offenders were marked with the letters B. C.=bad
character—if discharged with ignominy,

In our service this l‘.ll]]si.‘i]lrlll'llt has been carried {.'U!l.\'idl:]';ihl}'
further, additional forms of it ]m'.in.u been sanctioned !1}' usage.
Soldiers have been sentenced to be branded, as well as marked,
with D, both for desertion and for drunkenness. The mark was
commonly on the hip, but sentences to be branded on the cheek
and on the forchead have been :|.||im|_{-='|.! and carried out. Other
markings imposed by our courts-martial have been H. D., for
habitual drunkard, M, for mutineer, W, tor worthlessness, C, for
cowardice, I, for insubordination, R, for robbery, T, for thief.

Sometimes, also, entire words were marked, such as Deserter,
Habitual Drunkard, and Mutineer, or Swindler. The llr;Llulhrll:;
was done with a hand iron; the marking with India ink or gun-
powder, usually pricked into the skin or tattooed. Congress

ultimately prohibited such punishment.

Among the more unusual E‘un'uiﬁhml‘l'll.-; was the carrying of
weights, which consisted mostly in marching for a certain time
in front of the guardhouse or on the parade ground carrying a
knapsack loaded with brick, sand, or other articles, weighing
from tw :'[ll_‘.-!i\ ¢ to thirty Lu-und_u.

."i-:-!rl(' l"ll s 1':[“!‘1[ :||'|4|. Ei:‘._:l”i'l ]“"ll-'l‘l!i".'l wene .‘-1:||J|[i'|H_r‘ or
marching for a certain time and bearing a placard or label

=

inscribed with the name of the offense, such as DesertTER,

CHRUEL AND UNUSUAL PUNISHMENT 03

Cowarp, Murmeer, Marmavoer, Proracer, THrr, or HaRrmraL
Druxgarp, In some cases the inse I'i]l‘lllrl-- were more extended,
such as DeserTER, SEvLker TaEROvcH THis Wan; Crickes-TmEr
For SeLrme Ligvor 1o Recrurrs: 1 Forcep Liguromn Omnbens; |
PresexTED A Foncep Onper ron Liouvon axp Gor CavcHTt AT
[ Strvck a Nox-Coseatissionep Orricer; | Roeeep THE Mam
Soldiers have been sentenced, for minor offenses, to stand on

1

the head of a barrel for certain periods, sometimes 150 |:-|-:|1:.'|;_[

a placard. Another punishment with the use of a barrel was for

a soldier to carrv a barrel with his head throwegh a hole in one

l'1u]. |]J" ]r:lr['l'l resting on h|~ ] !||---_

Less usual were such ]r'|||ixf.:||- nts as riding the wooden horse
.« - sometimes with hands tied behind the pErson, or a musket
tiesdd to each foot: wear g a wooden |_|._L|-| wWeanng an iron
collar or voke; marching with coat turned wrong side out; being

tarred and feathered: the pillory; the stocks; being gagged; being

I
tHed Lp 11_1,' the thumbs
But none of this todayv. We have become civilized and humane
We put a man in solitarv confinement on bread and water for
month after month. We make him COMPTess himself into a
coffin-sized box for months on end. We sometimes have mercy
and either gas him, hang him, or shoot him. You will agree that

we II..I‘\. ]I]l"_-'_!'l."- -.-:'l!.
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ARE LAWYERS NECESSARY?

Ir mENAaY mr had had his wayv the jcient ]-_‘-ll’r--\i-"||'| known
as the Law might have withered and died durju_l_-_ his hity-six
years as ruler of England.

King Henry distrusted lawvers and feared their knowledge.
He knew of their popularity among the commoners. Possibly he
saw them as a threat to his xl.-.:l-__\ status as monarch.

Whatever the reason, his feelings became evident when he
banished schools of law from the Cityv of London.

Lawyers, however, are a hardy lot, and King Henrys edict
:|||'|--||r:!--! fiy .i|I'.|' T '!|;||| an ineconvenieni Teachine was

transferred t banks of the Thames and the schools turmned

y th
oul more Ilnnf:_'_‘!!lsg barristers than before.

I I!I]:' j'..,l\ :.rl.;.'."__l':! in the seven ]|I||-!*|_':] VEATS 1!'..|_r have fol
lowed the reign of Henry 11, Among the ruling class there is
still a distrust of lawyers. The common man still looks with awe
.|!:-:! ;|||: urabion at tha attormey who counsels him. And schools
of law continue to discharge new practitioners in ever increasing
numbers.

Joseph Hodges Choate was as well known for his oratory at
the banquet table as he was for his oratory in the courtroom.
In 1880 he was invited to address the New York State Chamber
of Commerce, Alfter a :il.;"1 |'i‘.|_: i'lJI!III!liI tion Choate '\'llnl.:-]\l' these

words;

1 rise ",L'|1‘]| ||r||"r|;-r'1-:!--',||ﬂ'-! |"E‘|}‘!'.:.'|'|'I'.,'|-C\'1'l‘||‘.'lt 14 rsli‘: ':'l:'I'v"ll‘f' .'!"1l;|:

at this :'.-|||| to ||-\.||-::|.-.| to this sentiment, s ”-.n.H:'IiI-'.{_ b 1.lll.'

feelings of all the members of the Bench and Bar, to say nothing
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of that shrinking modesty inherent in the breast of every lawyer
and which the [I'11!|"'|I he practices scems to grow xtrnnl"{r and
stronger.

At an hour like this, merchants like witnesses are to be weighed
as well as counted. And when I compare your appearance at
I,hpi MOITent 'n.|[|| 'n.ll;_||_ it Wiaias when _‘\.-.ll:l embeeredd ﬂl.:l‘- PR, '\.'.l]l.':ll

look around wpon these swollen girths and these expanded
countenances, when 1 see that each individual member of the
Chamber has increased his avoirdupois by at least ten pounds
since he took his ceat at the table, why, the total weight of the
aggregate body must be startling indeed, and as 1 sSuppose you
believe in the resurrection from this long session, as you un-
1!u|||!rl|h|'. FIII]I! tey rise .|5_|.||.|:| from thoese l:]..l.ll"'r L {4] '\'.hii |J ‘.I'll.l
have been glued so long, I should be the last person to add a
feather's weight to what has been so heavily heaped upon you.

Mr. Blaine, freighted with wisdom from the floor of the State
House and from lun-_{ study of American institutions, has deplored
the low condition of the carrying trade. Now for our part, as
representing one of the institutions which does its full share of
l]||' 1.|.1r:;i:|f_" tracle, 1 re']]Ill.l.I.lll:' the I1||'.| W I]Ill.l.l.lllllt.:lhl_‘. are
still prepared to carry all that can be heaped upon us.

Lord Bacon, who was ltluughl the rreatest |.'.L".L:=l:'[ of his age,
has said that every man owes a duty to his profession; but I
think that can be amended by saying, in reference to the law,
'|||..|_| every min in the |,|-|:|;||4|L|||.} WIS 0 ||I.I1_‘\. b onur r'I'IIII "'\-"\'i‘:llll
and somewhere, at some time, somewhere between the cradle
and the grave, he must acknowledge the liability and pay the
debt. Why, gentlemen, you canmot live without the Il“'-l.]"-. and
certainly you cannot die without them.

It was one of the |||“’]1 st members of the Err'll-l‘\-\lﬂrl vl
remember. who had taken his passage tor Europe to spend his
summer vacation on the other -'-l.-:', ancl failed to il and when

called upon for an explanation, he said—why, yes, he had taken
his passage, o il had intended to 2o, but one of his rich dients
died, and |r~ was afraid if he had gOne ACross the Atlantic, the
heirs would have got all of the property.

When 1 Inok around me in this solid body of merchants, all thi
heaped-up and idle capital, all these great representatives ol
LMIITensSe 1ilre .|||_ L4 B |||:|~i|1i[r and other interests |.|||-:]|'r |_F||' Fais
of the sun, I believe that the fortunes of the Bar are yet at their
beginning

Gentlemen, the future is all before us. We have no sympathy

THE CRIMINAL TRIAL LAWYER
'-'-.||| COIMITILUIISm, but like Communists we have

gain and nothing to los

f:]..nn]n r hﬁ- H--‘. Iy T lI||:!5.|r_

THE CRIMINAL TRIAL LAWYER AND
THE ADMINISTRATION OF JUSTICE

THE CITIZENS OF OUR cOUNTRY would

;|.E:1|~.1 the Constitu-
tion of the United States until a series of amendments were
added which have for their purpose the protection of the rights
of the people in those areas where individual liberties are com-
cermmed. Of the ten amendments ._:_l_!.:éjl_\_l:; three stand J'Il']'JuflI.'.!
ruard: the Fourth, Fifth, and Sixth

The Fourth Amendment guarantees that the '||u'-""_'|!|' be secur
in their persoms, houses, |:;.-|'--r'k_ ind effects arainst unreasonable
5 |I|.--\ ..'.:[ SEIZUNTS, '|- I .I| I l||_|' N0 Warrant -.l.l!.. 155104 |3|_=

upon probable cause supported by oath or affirmation.

The Fifth Amendment |Z-|'--'-.ll.|.' 5 that no civilian shall be held

to answer for a capital or otherwise infamous crime unless U
'|:-‘.'l'l.|'1.h|||!-| or indictment of the Grand fll'-, nor that anv PeTs
for the same offense be twice put in jeopardy of life or

nor that any person shall be compell d in any ecriminal case to

be a witness against himself, nor that any person be deprived of

life, liberty, or property without due process of law.

The Sixth Amendment proy ides that in all eriminal prosecu-
Hons I:||,' ACCNs |’i shall enjoy " gl 0 A spyeedy .|;||| ]1||!|||-:

I
trial by an impartial jury, and that the person be first confronted
with any witnesses against him, and that he have the assistance
of counsel for his defense.

To guarantee that these rights be accorded to all men, the
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criminal trial lawyer stands as guafdian and defender. Without
him, these ri'__;hls would be nonexistent and unenforeeable.

As a nation, we !1r:i:|t' ourselves that no one, whatever the
crime, can be (_':JI‘!'Ii'I[““t"I:] to stand trial in an American court
without a ]il.'-.‘l'_'l.1']' to aid him in his defense.

This man who stands beside the defendant is commonly called
a criminal lawver, and these living in ivory towers, as well as
the moral ||}J_hn.'1i|q-:, look L hiEL him as a prn{rssinrul outcast.
It lmc'rh.Lln has never oceurred to them, nor to some of our holier-
than-thou citizens, that a man’s life or liberty is more important
than his money.

We have alw ays lmn'ich'ﬂ men who are willing to defend those
accused of erime, no matter how offensive or terrible the crime.
More often than not the only reward received by the criminal
trial lawyer is the satisfaction that he has rendered a service not
only to the individual defendant, but to every man.

While our law schools pay little, if any, attention to eriminal
law, and while they *-clh-nll very little time teac ||in:._§ this !'t|1|_‘.u.:|rl‘11]!
subject, it is heart-warming and assuring to know that the
criminal lawyer himself has rededicated his profession to the
service and the protection of his fellow man

Great men in our history have thrown away the fears of our
]r:'t_[.j| fraternitv and have involved themselves with the most
t'.\lr]lm'n't' cases of our time. These lawyers L'lrlll':l':_':'ullw]} -.1L'L'1.'=:3'1.l."'-.:|

the unpopular case, knowing all too well that in so doing they

faced a very real threat, a financial loss, social ostracism, and

lrl.-illit.l.[ extinction.

Hamilton in his defense of _T¢-||n Peter }’.L1ilgl'1' in 1795 antici
pated our First Amendment and guaranteed the freedom of the
press. In 1770 John Adams, who was to become our second
President, volunteered to defend the soldiers in the historic Bos
ton Massacre, and this at a ime when the British were the most
unpopular of all humans on this continent.

In 1846 Wiliam Henry Seward defended William Freeman, a
demented Negro whose civil rights were in grave danger of
being violated by a bestial and frightened community. It was
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William I]vnr_k Seward who on January 1, 1863, brought to
Lincoln for his signature the Emancipation Proc lamation, in
which the President said, “1 do order and declare that all persons
held as slaves are and henceforth shall be free,” and thus this
same lawyer, Seward, seventeen vears earlier had decided for
himself that slavery ought not to exist and .:ll.-t.:l.'jEl..'fi'l.! the Thir-
b Ill,]'. ."|.:Ir|l.'l||.]l:||"11|

Fhere are so many examples of the moral and mental courage
shown by lawyers in the defense of the rights of the people that
to enumerate each case would Al volumes.

The criminal trial lawver renders services which cannot be
lowered into the class of civil litigation. To him life or liberty
is the pawn; to the civil trinl lawyer the issue is always the entries
in the |l'l.r;_?'!|'.\ of accountants

It wasn't too long ago that Judge Charles W. Fricke appointed
the late _[\u_-k Hardy, a greal criminal law YVET who had entered
the judge’s court that morning on other business, to defend the
notorious Barbara Graham.

Jack Hardy stopped everything and went to work on the
defense. He '.i'l'|I| nonths and much maoney in the defense. He
]1--r1r:i‘h'i| his own business to stagnate. He later :ippfi:':l for
a five-thousand-dollar fee and a prateful community paid him
nothing, '!"=L|.x.'.. at last, a eourt may order lawyers' fees [L‘li"-
when they are conscripted for this service,

It is the defense lawyer—the criminal trial lawyer—who day in
and day out labors to help those against whom evidence has
been obtained illegally; he fights against illegal and unreasonable
searches and seizures: he fichts to secure every right for the

citizen which is puaranteed him by the '[--Il.'\-\.r.l'.llril-:l. and its

g
;II:II'r!-iIIII'th'.

Before our government was created, a defendant had to prove
himself innocent, instead of its b ing the xlllll'- of the prosecution
to prove his :.;_Ili[| to a moral certainty and bevond a reasonable
doubt. How would you enjoy living in such a society and under
such government?

It is the criminal lawyer who insists that the citizen be un-
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molested in the accomplishment ofehis duties and obligations.
It iz the criminal trial |.nx_'.x'|' who has made it ['Inhi]'ll]l:' for me
to write this article. Without him, I would have feared the con-
SEUENCES of an L'tu';lgl.'d u_nlfmri!j.'.

It is the criminal trial lawyer who stands guard while from
the houses of worship are heard the words of the Holy Scriptures:
“But as for thee, stand here by me, and 1 will speak unto thee all
the commandments , . , that they may do them. . ..”

Thank your God that there is such a defq nder of the richts of

TIAIL.

JUSTICE DISPENSED WITH HERE

Ler us TAKE a brief trip, down the street and into the comer
drugstore. Further, let us assume we have a chronic heart con-
{]ifi(;ﬂ'l and we are headed, as rapidly as possible, to purchase
some medicine for this heart condition. Now, to F'-'~=:|}' oive this
]2[[".' SCOneE Somo ||'.'|':|.||'.||_‘._|. l"t us AssUIme rll-" |-| Wik ':]” not I_IJI'[
the right medicine it may cost us our lives.

We arrive in the drugstore; it is empty. The druggist is gone,
the counter is bare. Our breath fuic kens; we are in a great hurry.
With trembling fingers we unwrap the prescription form the
doctor has given us and try and make some sense of the writing
on the form. No use; the _\_'.|:||'||.-|5 are |.l:1';u.-|||;_‘|1r:\.\i. Without the
drugeist, we are lost,

Enter two young gentlemen, neatly dressed, carrying brief
cases. They l‘!l;'-_;x:}_"," us in conversation, learn of our plight. Noth-
ing easier, thi _1.. tell us as I.’H'_\.' \rlll'._\ the e \:'r']ltilﬂl form; they

know how to fill the order and send us om our way, our heart
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arain beating regularly, Both of these young men go behind the

counter and don druggists’ gowns. But at this point, something

: S
FOES Wrong; the two men '::-':_;nln ||||_-.|-|'|'.._'; over Just what the

‘|||' r|||'|] cine  oontains

wreseription means. One maintains  that
| I

ten grains of a thing and the other says that such a dosage would
surely kill the patient.

We stand on our side of the counter, watching these two

yOoung men They approach us and argue the merits of their
respective cases. We are confused, knowing little or nothing of
lt];_||'||i..|-|:-'|n'_r_j._ And to o -|||l~-.|||u'. our eonfusion, we must make
a decision, for it is time to take the medicine. What will we do?
Whom will we trust?

This little vignette could, and often does, illustrate the lIEII'.'__FI'-
of the trial judge during any particular case that is before him

He is daily being confronted by two attornevs, each with a

different viewpaoint, each trying to sell him along with the jury,

should one he present—on the particular merits of the “heart
medicine” that is at issue. The judge must ofter ]151.!\ a ]1._1|'[1'._:|].¢;
brand of medicine, and make a decision. Often he knows no maore
about the '-.||it]:-’_‘;' of this decision than you or I, if we were called
upon to choose a prescription down at the corer pharmacy.
What is a |'.:d-__jx-" Well, unless he is a member of either our
hichest or our most modest level of the ju |it'i.:r_r the State
Supreme Court or the local justice of the peace—the law requires
that he be a lawver. Many of our ]1:11-__3“« have years of practical
trial experience behind them before they go to the bench, and
they have learned much of the law; others, with as many years’
expenence, have not leamed much more than the rudiments.
Like medicine, judges come in a multitude of sizes and _1.||;|1||'_\.
and have as many individual characteristics. Some of these
Fentlemen are harsh, l_'.;l:iltﬂli: and are I.Z_IIH.';. to convict. Manvy
of these [rersons have a spre ial peoeve, often limited to a certain
kind of crime, and woe unto him who appears before the jln!;:

who, say, has an especial loathing for wife beaters.
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El.m_- of these j“"-:l'_-’.l'-“ iy have worked for years in the district
attornev’s office 1|1]'1'||1' to donning the black robes and thi‘}' have
never quite gotten over their prosecution orientation, silently
(and sometimes not so silently) rooting for the prosecution
during every criminal action that is brought before them.

Other judges tend to be as sympathetic with the defense, as
the law—and the skill of defense ¢ i"I-IIZ\Ll—HI-.II‘l' allow. Perhaps
some of these judges, themselves, have worked for the district
attornev in the past and, instead of becoming embittered, have
come to understand that no two cases are alike, and it could be
that the man standing before him, accused of beating his wife,
hit her becanse she was chasing him with a butcher knife.

The JLII’.:l':'l,' mounts the bench with any or all of the problems
that beset the average man in the streel if such a creature may
be said to exist. Perhaps the leamed judge listens to a case, his
mind distracted with the knowledge that his wife must undergo
an operation a half hour thence. Another jurist may sufter ter-
ribly from arthritis and it will be his job to trv and keep his face
as free of grimaces and CXpressions of 1:I=.li.]: T |;:-i.1:-2_~i'_'li4:: as he
]'f'.‘t'l{'l'\ Elll' E!rll':""l'l.hll:‘;_'\..\- I:";'r”'].l' |||||:|

It goes without saying that a judge must know the law, if
nothing else. What kind of man he personally may be is a matter
between him and his conscience. The best judges in our land
will admit that they have not always been free of prejudice. This
quality—prejudice—is as much a part of us as the very head that
rests upon our shoulders. He who comes to me and says he is
free of 1|1'--j||u:]i| e T imm -.1'i:|'-1']j. dismiss as being either a liar or
a fool; in no instance would 1 want such a person sitting on the
bench in a case | was trying, While 1 recognize that all of us
have pn'j||-|i-.'4_ I cannot abide by the man who tries to deny it
Prejudice is a heritage all of us must share for a few thousand
more years; if we recognize it as such, we can do no more.

One of the hardest tasks that ean confront a judge is that of
having to make a ruling or a decision that he personally knows

to be wrong. Many judges, for example, are compelled to send

[USTICE DISPENSED WITH HERE
a man to his death, themselves not believing for one mon
capital punishment. But if the jury has found a defendant in
murder trial guilty, and the law so dictates, the ji

that is harsh ared

more l]:~=,|| |‘.l.'..'\:: 4 5ent
J1!1.|.<._'|r.' may |ll' ]Il artsic I-; bor lil.'.'..'\. atter pas

;mr'E no one may |'|'::::.'-' it s || are ti i
nature. This may be a terribly difficult thing

comprehend, this fact that m iy times th
tion in a case: the law he must support is not hi

I think that the best q liication a man may
ing a judge is that he has heceded that old admonit Kniow
thvself,” While none of us were cre; foct, the best we can
do is to recognize our own imperfections; in so doing, we will be

[lll' Mmore I.I|:|.: Landin of the mmpertechions we nnd im AT

1
1 such a lily-white life that our dossier

fellows, None of us has
could stand to be scrutinized with the thought of criminal prose-
|

those who tell me they have committed

cution in mind. And for
T @ I'illl'\':l'-llll'__' their brief time on earth, I say this: Your erime
has been one of the fravest: yvou did not learn to know yvourself
and, as a result, vou have never learned to know others.
l-'|||.;|-. i 15 true :h;Lr iw,p ngr ':||!'_;'-e|:| ||L...: OLhers
easier than passing judgment upon ourselves. While we may
es tend to rationalize our mistakes, our stupidity, our
g, wi stll must arise each morning and stand before the
bathroom mirror, if only for a moment, and see that which some
call “the inner man.” We sometimes 5pe nd restless and ~f|-x-i:'.r.-'-:~
nights with the knowledge that we have sat in _'.II."_:".':l" i
something we have done and we were o -'||i1-!|-':! to find our-
selves guilty.
Asg 1!.!' ]l- | 1Ii.l.l -.|'1 Mten }.l'.-' i ]\.I'Il.:l l!- instinet :iIII: |]|I
direction justice lies in, w | wave this instinct, at least as far
as it :IE-'iﬁnx to judging ours 5. We know when we have done a

truly wrong thing and we do not need a lawbook to point out

our crimes, Although like the judge in pain with arthritis,

may not show the world the face of guilt, it is there. inside their
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breast, and if it only comes out during the terror of a nightmare,
it has come out, And will continue to come out for as long as
such a person continues to deny that he or she was wrong, in
OIE W ..l_'l.' oar :'J!llltlll']'.
When we judge ourselves, we have our conscience to suffer: poor
when we judge others, we have two consciences to plague us Under old Englis!
for we may have done two persons an injustice instead of only out meat or drinl
one,
Let us each be kind to the man who is passing judgment upon
another; it may be his turn next.

'l|!'|' tion to .:'l-'l!: i
!

e IR
AT LITED 1
o nt mar

a SIX-flmn,

THE BAR OF JUSTICE .

eodore L} v fell to th I il

In due time, Gray was brought to trial

Jury puTy, like the [Hj.rl.l)i( games, has come to require that
]-,||'I,u||s.:!|’.~. be of amateur status,
There is no r:|;u e in the jury box for a profe ssional peer. The

r;__-;]]urmjbiljt'. of sitting in judgment on vour fellow man, whe :
E = . - to judoe
it be in a civil or eriminal case, is a matter of obligation, not a E : | I :

: motion charg r misconduct of the
matter of choice, !

'."]]'E'.Il. Is 1L
A juror must take his place among the other eleven with a
J |

=
feeling of awe. He must weigh each point as if it were the L
heaviest burden in existence. He must reach a verdict only after
careful considerat of the facts. And he must i'l].'.:]!_'-.' leave the
courtroom thankful his servitude has ended.
There is little chance that professional jurors could come to
be, under a democratic system of justice. No matter how a juros
decides. he forever carries a courtroom label that tells the pros-
ecution and defense his decision in the previous case. 1t is
reasonable to assume that few prosecutors would pass a pro-

'\-i!l'i,ll'\\,l' juror 'l.'i.hll once voli d for .:l'-]'ll”..-.', Or !II.lI 1|Il.' .41||l|!|!|l.'_"\.
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That during the same period some of the jurors drank claret
wine, ami |z1|1||.'_'|' o 1'||-||-_. ]l--ll|r'-_ at rhi'ir :Im'l;x. '-'-hl-]i' sOme II[
them drank whiskey;

That all this drinking was done before the cause was sub-
mitted to them on the aftemoon of the eleventh of June;

That on this ||:|_-\._
[T ured each a flask of whiskey;

[hat one of the jurors [Price, the foreman] drank nothing.

That all the drinking by the jurors was without the permission

I.II!:III'_-' !l:ll' noon recess; Wwo of the Jl‘:llﬂ'!i

of the Court, or the consent of the defendant, or of the counsel
engaged in the cause, and in fact without the knowledge of
ither of them;

That all the beer, wine and whiskey was '|Ill.ll.llr"I| by such of
the jurors as desired it of their own motion and at their own
EXPETISE,

Further, the evidence affords strong reason to suspect that one
of the jurors drank so much while deliberating on the verdict as
to unfit him for the proper discharge of his duty,

The decisions as to how far drinking !'-_l. a jurar while in the
|,|.|-‘L]|.||L_=L' of his duties as su ||. at his own eX PR without the
is such mis-

trinl

B “FT1 ESSi0m -'||. r.'|-" r"nllt_ ar ”':-:' oonsent of ﬂ'ii' [I!ir|'-

|-ri’|i|'-.;-:|' ﬂ.:ll_ the '-.|'!'-:i:l_t should be set .nil.Jl.' And a new

:_':.|I|1r'|_ are not unitorm

When, in the course of the trial, a juror has in any way come
under the influence of the party who afterwards has the verdict,
or there is reason to suspect that he has drunk so much, at his
OWTI eXpense, as | (E] -|||§i| :'|:-||| for the |::-|J|.: ||I'-\.-.E|.|:'_'- ol his -.:.|:|_'\-_
or where he has so grossly misbehaved himself in any other
!-:"‘-[:II'I.." as to show that he J|.|.l| In _|Il.-' sense of l!ll.' .".*-J' I!I?-J!':l.jl\.'
of his station, the verdict ought not to stand.
room while the

The introduction of ardent spirits into the ju

Ury Wert misconduct

' a R
..'||!-'l;|'|||:’l upon thelr verdict constitat

orized to provide the jury with sait-
slification of the

pt without meat

per 5 The Sheritf wazs autl
licient food and | '|_E_'..|'_’. This is a
should be
until they agreed

ilded here that if it is necessary

I
1
K

old rule which required that they
drink,
It should h
liquors of any kind should be drunk by

fire or candle,
that intoxicating
juror, application for

leave to do so -'|u1:]-i |H' macde to I||-. Court, who can make suc |4

allowances

as will be proper. Jurors should not be allowed to

1 T 3 g
judge for themselves in this matter, A defendant in a eriminal

case should not be called on to consent; and in anv case where
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case had one thing in common: eagh defendant faced the possi-
hility of being executed in the name of the law,

Like the doctor, a lawyer cannot afford even a small mistake
when he has the exposed and gaping corpus of a jury facing him.
And while not one of us is iu-rfr-at and all of us make an ocea-
sional mistake, we dare not make any mistakes when it comes to
"'-I'll.'i'ti].lL: i iulj.',

Now, just what is a jury? Well, it is k||]1[1-~'-.-'r1 to be a group of
the defendant’s peers, his alleged i‘l:'il'.l.!!'-. [)]Ji'iilf"e!}', to find
twelve men or women or combination thereof that are the de-
fendant’s—or the |l]:u'|||!i[f'-—1'r1||:|lk in all respects would be an
impossible task. Even the highly touted computers the govem-
ment has put to work selecting likely candidates for a trip to
the moon would be exceedingly hard pressed to find twelve
persons that in every way matched up to the litigant’s person-
:L|J!_v. race, creed, and financial circumstances,

What we have todav is & modified svstem that has been in
existence for thousands of vears. In these thousands of years, it
would seem to me that we should have learned all there is to
learn about selecting a jury., But our jury system has all the im-
]‘l--rh'q!iﬂrla that any one man has. save that t]'ll-_‘.' are T11I1|1:]1?I1‘i]
|\ twelve. Be that as it may, it is the best system we have yet
devised and I would rather take my chances with a jury than try
to direct an arcument to the subtleties of a digital computer.

.J..I.H.ld:'- the jury is the UII!:\.' defense against arbitrary laws, the
mul:a.' defense against .|1"||i'r.ii'_\ |||L5';l*:-i_ the H:||_'- defense against
persecution, and the only defense against our govemment. In
short, our jury system is the only defense man has against him-
self,

[n my own experience in the practice of the law, 1 have always
tried to operate .'J|||:|:=_[ the lines of a l.'l.'i'l'l!LI'.ll.Id'.lI:__’| general |'|'.lrl-
ning an attack. As anyone who has served in the Armed Forces
knows, the attack is not a spontaneous effort that is launched on
a whim. To the contrary, it is often a "hurry up and wait” affair

that is months in the planning. Well, choosing a jury can be
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similar to a military attack and not even the Almigl by will .!.-'|j'
I|||- '|;|l.*.';<=;|' W .r|r~ FOes into court with no clear idea of the pCrson
alities that will be sitting before him on the jury.

Of the greatest ir iportance to a lawyer when he walks into
court will be knowledoe of the PeTsons who will comprise the
jury. Jury lists are available to counsel and if the case warrants

it—and all of them wa nt it, to my way ol 'III'-“-tIlI'.: the lawver

shounld avail himself of a jury list. He should study the names on

that list. If necessary, he should look up these names in Polk's
f}.l.'-u'l'u-."'_.'. learn where these |-||;j-' vwork. in what e i'_'\].i orhood
they live. If he feels the need for greater investigation, he should

Falor ||._' assistance, |: i '\-.'.l::l.'ll ]:-.' starts

call UPOT An exXpert imvesti

asking these prospective jurors questions as to their acceptability

to serve on a jurn he will not only have to know tefat 1|=:1"\.15':-!I-"-\.

to ask, he will also have to know when he is petting truthful
answers! And, believe me, there is no short-cut way to determineg
when a prospective juror is tellin 4 the truth 1’]||]_1. pre-tr il in
vestication of the juror’s background will give the trial lawver
enough upon which to frame his guestions,

I am now going to describe the way I [1i:~:|r|.||:1.'_ take my
homhs—the jury—apart. The lessons I have learmmed have been
hard ]l:lII:_-';lll ancl |].-"_'\-. are, of course .'l.'!',l lessoms, Th are
guarant ed to be sure-fire, for only life, death, and taxes, as B
Franklin remarked, are sure-fire.

I have chosen thousands of men and women to sit on iy
juries as well as in judgment of hundreds of men and women
charged with a variety of crimes. And even when 1 have been

armed with the results of a e trial investieation of my prospec

AN jurors, 1 ||;|'.|' alwavs I'|1||||:| ‘|||.|| what constitutes an .Il!1-|'l|
I'.

able juror—insofar as the defense is concemed—is always a

conclusion based upon little or no facts

Some trial lawvers never select anvone with an obviously
serions, somber, or sour disposition. Instead, they prefer smiles.
This is an obvious conclusion and it is fre (e !-.:|._'- correct. How-

ever, a lawver musl I,||-.: pains in his examination to determine




112 A REASONABLE DOUBT

that this dour juror is really what his expression indicates he is.
I‘.-:']HI]:II: he is sad because the '::ll.'|.l.."‘:'1.|.ll'll is on trial for his lif
Then again, perhaps he is sour because his back has been injured
by an automobile collision. Perhaps the case before him—if the
lawver is counsel for pLiiuh[f— resembles a case in which he was
the plaintiff]

Other attorneys are wary of persons whose forebears were
English, German, or Scandinavian. These persons tend to believe
in absolute law enforcement and severe punishment for anyone
who runs afoul of the law. Such persons are ultraconservative,
bull-headed, and ||'-I|.I]E.'t' have their minds mads up—in favor of
the prosecution—at the outset of the trial.

The outdoor or athletic 1}]&- can take either side and if vou
can convince him, he will Espouse your cause till hell freezes over,

But what do you do with a weight lifter whose name is Harry
Brown, whose mother was German? There are no hard-and-fast
rules on this. _rii"| pray thiat your pri trial ilnl'hl'.:_',’.ﬂlrm has been
adequate, for if it has you may be able to throw some of these
rules in the wastebasket and make a few of your own!

Jews are acceptable only if the crime is a minor one, The Jew
is severe if the crime is one of violence. A brief examination of
the cultural background of the Jew will explain his reasons for
b ing M"rln'|_x u||5~-.:.-.:-|[ to violence, However, if the _'||--.-.' 15 a
man who is makinge his living as a bouncer in an East Oakland
bar, vou may do well to consider him as a favorable juror in an
assault and battery case.

One hard-and-fast rule that has served me well is this: Never
act "'PI i | \-'-"-:][i-\' '|'||."T.""t"“ if Tlll' l".ltll."]lr is Fll::l':'l]'. nor a i'.“'li'l'r E‘H’T.‘CTJH
if the client is wealthy. The gap between client and juror simply
cannot be bridged and if you choose a wealthy juror who reads
liberal periodicals you will still be gambling heavily. This a
faw yer cannot afford to do, for he is not :;.mﬂdllq; with his client's
IMoney he is :|3_..|||'!-|i||'_-: with years of his client's life, if not with
all of his client’s lifel

A businessman is not the best juror if the client is a labor
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official. nor is the P juror if the clien
is a banker or an official with a loan company

A Southemer is often a good juror if the client is a Negro,
]l:'l,':,lli-" [1- Southerner will often best und. :-!.Ill: lfl- :'\-',:le\
problems,

Actors and salesmen are almost always desirable; they have
SECn :[ ‘-::ll."\ of |i‘.-' ._.Il'!. I e meanino ol '..'\ll-:‘:llr:-' |I:.!
\"”I'II-'I'_:. ]'m_'r the same token, writers and artists would also
qualify as good jurors. And, of course, so would older men; the
older man is more charitable, more unds :w[.‘||.-:3:|l'-:1 and forgiving
than the young man

Minor officials, functionaries, religions zealots, super-Americans,
:la'i.'.l r.i.l:' |!:'.' I"!.‘:l L] I.r\

CAlltic ron {:-il! _"\I'.I. 1

(H ] -Cl e |'| wecubor as if T]Jl:"‘.

ence to authority of one
come to identify strongly
very fact that the client is
guilty

I'Ilf..l.ll:\'-\. married men are more
bachelors. Women, of course, have
be—a complete myster

se are some of my own, perse nal thoughts

trails 'I'|.|! 'l|..f-.- FECHT e B ||.-E Jurors. .:'|'|-" sR10Mmal Froups .|” OV eT

the country have made exhaustive studies of jury personaliti
and have come up with their owm results. A group from Fairl
Dickinson University in New Jersev rec I THL
hundred persons of o
specific test designed to reveal the taint of prejudice, regardless
of a person’s race, cree are extremely
interesting

For example, this poll concluded that thers a very small
amount of pure-and-simpl; y prejudice in today's juries
(:I'III'J”'. meaking rI.. colored juror tends resent, slichtlv, the

successful defendant, By the same token, the Negro is more

‘.~H|||:.'.ll|l.'l':i. toward j.ul.fi:. the out-of-work, and the poor. Again
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do not let these facts blind you. A colored banker would be a
most dangerous juror if the defendant happened to be an indigent
Negro who was charged with robbing a pawnshop.

The five hundred who were tested showed little 1}1'L-Judit-e
.|.!’:1|i‘:l'1| the established religions such as Roman Catholicism,
Judaism, or the many Protestant sects. There was prr-'ilu]iw- fedt
'.l;"‘lTZITl:] some of tllt‘ newer sects, ('.N]'ll:'flll.“_\' TII'._' H‘."‘-L’"l]:! I..:.r.i:'-'
Ldventists, Based Lo these findings, 11|'|'||.|‘iln it would he a
good idea for the lawyer to advise the client to leave his copics
of The Watchtower at home, should the defendant be on trial for
g8 Crime.

Certain occupational groups, according to the survey, cause the
juror to bristle when he encounters them. Those toward whom
the prospective juror is especially prejudiced are labor union
officials and government functionaries. On the other hand, the
study found that salesmen seem to be prejudiced against the
L|m-r||}_:a|n_1.|-c] as well as [::':Il:]r of Latin and Middle ]':1][-.11_IL'._Irt
backgrounds. According to these studies, the salesman-juror tends
to be favorably prejudiced toward the female defendant or
plaintiff.

{]||u:|]_1.' |'1:1:1J!_:]|, i Man wt,l]l(]‘- i hetter r!l.un e of '_{:'r'.i:n_!_[ a fair
shake from a jury than does a woman. According to Fairleigh
Dickinson University's poll, men earning less than five thousand
dollars a year—and women—are both strongly prejudiced against
WOITET.

As to national origins, most prospective jurors feel most
'\.|I'|s'|'-__:|_'. pre judiced against persons of Rumanian/Hungarian
ancestry. On the face of it, the existence of such prejudice wonld
I|:{lj:1|]jlr be ;]Q'-,_':'[‘)T-.-i!. if we are to believe the reports of the study.
But these facts should not be taken too ||!1'=.|||I‘- Consider the
De Kaplany case, recently tried in Santa Clara County. The
defendant was admittedly puilty of a most heinous mutilation
killing, was a Hungarian national, vet somehow escaped with
his life while seemingly the odds dictated the gas chamber. Per-

haps his economic circumstances had something to do with the

\ DOZEN ISN T
sentencing I don't know, I do ki
arrive at

How muc
1€ SAVS Anc
LR I”
in the news;
juror will
“Well, sir

At

VT CLITne
\]--lll‘-.ili that tl face is tl i -'.4|:.| S0l

lways true. Ei looked like a villain, ves.
Himmler, look 4 man w could not ey
to cormmit
A |.:"\}:-: must o
examines the prospecti
as the juror's mode of
what appears to be his
He might be a good |
be a bad jurcr ik tl
[}I e5 the |‘H'
surtace appuar
or the other?
|E_".|.__'-\

PDoes he & WEAT a :':_'Il SUDDOrts: 1-‘LI|!I' Wil

"I" T "'-I!:u \. '.‘\. VISEOT i I EYCes Can |':|. 11

much by the way a person carries himself, how he moves his

hands and arms.

Is this jUror nervous arnil i|l':-'-"-,' Bl
-’|:|L-||'!1." Does he bite his finrernails? Does he ick at his cuffs.
or, if the juror is a woman, does she |||L}: at her nail polish? If

LT ] ||l:|' i -":I:’_||‘-' :::.Iu] il '-'-'I|-. il II.EII|! '!|.|' '-'.::l |||' !:.II.]

!'-r--«.-.'-ul to follow the case. And what about omaments? What

about lodge rings, lapel decorations and ornaments?
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These are some of the things that only experience can teach a
lawyer, but they are small details that cannot be ignored. If the
client never saw nai]i-‘..u'_\ service and is :']J:J:r:_[xc] with the crime
of assault, the lawver would do well to r]:’»‘npmlif}' that juror who
is frowning, whose name is MacPherson, and who wears a
miniature Silver Star decoration in his }:I]'I] buttonhaole.

No matter how many cases a lawver may try, it is always
hard for him to keep calm and unruffled when he begins to ex-
amine the ]u-l-;pnti\ e jurors. A jury trinl is dramatic and com-
plex and the suecessful trial lawyer must not only keep his wits
about him at all times, but must also be one who knows the
rules. The successful trial lawyer is keen and vital; he under-
stands something of men and their motives. He knows that the
litigants have reverted to their most primitive instincts and are
TR 1'LI1_'|'||"J:t;_[ like t!ltll.'lt)]'d!ill. animals, :.';li._f,-'.'t’ for 'l.tLtl.H'_‘-. :l.\]\!tlg-w
and giving—no quarter,

From the moment the trial lawyer lays his papers on the
counse| table his every act and word means something to the
jurors. They will watch him like a hawk, If he conducts himself
properly, they will continue watching him, and listening to his
every word, when he begins to sum up.

In his ] stions directed toward the prospective juror, the
good trial lawyer will attempt to discover all he can about each
juror and he will often use what he has discovered to alert the
juror to his, the lawyer's, theories about the case. The good trial
lavwver will not make the mistake of 1|1i11L1'|‘r-: that one 1!'||':‘lr_'.'
will suffice for all twelve jurors. It will not, no more than one line
of reasoning will allow a parent to govern seven different young-
sters. In the examination of the prospective juror, each and every
question must mean something, either prov iding information
for judging the juror or enabling the lawyer at this carly stage
of the tral to lay the toundation for his case

A trial lawyer should never make it necessary for the juror to
say he does not hear the question. If the juror is wearing a hear-

ing aid or similar device, it is not necessary to shout at him. Tha
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lawyer should speak firmly and slowly, if necessary, but he should
not make this kind of Jurar feel either that he is unimportant or
1
1

that the lawver is obviously ['.atl--1.i.-'|: r him. As a matter of fact,

if the juror is hard of he ¢ and he discerns that the lawver is

1_11;\I'II}_'_ "'-ll"l_l,,lll care to be understood—without makine a oreat
show of such an elementary kindness—the juror will respect the
lawyer for it,

In all cases, the lawver should “["RI}-. ~;|L.|."'f'-' and x.!'.ntl:.-.'l]_‘-.
Most laymen believe that the lawyer is a cultured and educated
person. They are not in court to hear and see the same things they
see during their average, workaday life. They are in court to see

lau ifers and they have their own ideas of what a lawver should

be, how a lawver should act. If a lawver dis ippoints them he is

halfway toward losing them.

When we are about to meet someone important we are al
on our best behavior, This is how it should be when a
=.'|.!'*-.[ meels |Il'1 !'Il'l.."- wrhive |=i|'_';'. JII:' I.:.._'\. NMEVET S8 '.'.t'._'- ol '.lll..':~'.'
E'l!'illl"ll _‘.|II| !!‘.._I' 15 af no |:|-.|.-.-._[__:-..-_ |:.!:_'\!|' i '.l.- G Urors

are the maost important !5-'“5-'-- in his life, doubly important for

. N
his client has entrusted his cause him. When yvou have an-

i

other’s responsibilities to handle they must alwayvs be more im-

portan than vour own. This, fundamentally, is what being a

lawyer is all

The lawwver mestions should be framed as i stions ar
a5 ASSermtions, VT I-l.'!"'.' 5 e answers in .!l:l'lu.l'u.i'l' "'.“
guestions should be concise and certain. They must never be

arrumentativi I|| vooImst ._-.._.;-f A% IIII|'_!i||!|- ,|I.| must in I.!]
p i

Cases call Ior direct answers

J!,r; < like to feel that their winning lawver is made of the

same stull they. Therefore, it is unwise for a lawyer to be #

"|r|||i.||.|_ too overtl Hi -.f'.-.|||-:! never, by a word or ]-‘ an g

]"'l'”l':r. thi 1|'I'I".' to feel that he thinks he is better than they. In

keeping with this, no great lawver ever memorizes an argument

he frames his -.ls--:-h to the jury in such a way that it will not

clash with the court. Maost juries believe that judges are wise
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umpires and the losing lawyer irr a controversy destroys—in the
_||.I]'_'- 5 t'_-.: .'H—'-':'.' i EJl'l,_L ]II' !..,E,',\ ll:'.l,ll!ll'tl..

A lawyer should use simple and E'l-"” English when add: ssing
the jury. We live in a complex and confusing world and the
juror is keenly aware of this. A lawyer should not go off on
sernanbi fli'__'lil\ nar -\.!||-| !-; he i by rI.:- |I'qu! extreme ,|'||I] ]-;l'-e';'ln

his statements and .il::~'ir11:-. on the level of a {'|:=|r!.h-'_[.‘.,u'|.:~

reading assienment, He should aim for a middle balance.

The juror will have heard, somewhere along the line, that
lawvers are a tri kv body of skilled !'rl:"---'iil:-l:ﬂa who use legal
terminology to cloud facts. The lawyer may counteract much of
this propaganda by avoiding the usage of such words as “prior”
and “subsequent,” using instead, “before” and “after.”

The jury a lawyer first questions—and later addresses—has
great responsibilities that weigh heavily upon their collective

mind. It is all they can do to sift through the mass of fact that

confronts them. It is the lawver's task to make them understand

|_|:|:,|', ||_'.,|| l:-|'ri:;|_.;._--'. ':I--IJI'-'-'. ;._I||! :]_1' love Of & 1r|-!:.|,li|.|| |.]'i|)i' i

Pl
thousand men where gold bribes only one.

The collected powers of the juror's mind must continually be
fixed upon the issue of fact which he is swomn to try. But—unless
the juror has a clear underst ||l1|||:_" of the law :Il"']'ltl.i'.L.!I]l.' to the
issue—lis efforts are in vain.

The law is always changing, w.]:;-.!nhlr_-'. contracting. [ have
recently heard ol experiments being conducted that could,
theoretically, allow ecounsel to make short E‘-\.k't!ull.'l:'_flf'ﬂ] tests
upon the poor juror's psyche as he sits in the jury box. Frankly,
uch a method does not -{:u-.."|_1.' appe al to me. But, who knows?
Perhaps the courts of the twenty-first century will consider such
1 device commonplace,

To me, the low is not only today but it is also rather beautifully
colored and tinged with traces of yesterday. For example, when 1
think of making an i-||u-|||||:-_" statement for the l'l].l.tll.fl! before a
jury in a damage suit I hasten to become reacquainted with

Charles Dickens’s classic Pickwick Papers. You will recall Ser-
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reant Buzfus, who repre sented the Widow Bardell and who read
his dramatie and devastating peroration against the gentle and
innocent—=but greatly alarmed—=Pickwick.

“But Pickwick, ventlemen, Pickwick, the ruthless 1[1--:Tir_1.x-]' of
this domestis oasis in |]14 dese rt ol {JIlr'\-'-'.I'll altreel |'Ia.,'|-in|-. |-. who

has choked up the well, and thrown ashes on the sward—Pic k

wick still rears his head with unblushing effrontery, and gaze

without a sigh on the ruin he has made. Damages, gentlemen

] |

heavy tamages 15 the onlv ]':'.|||'~. it

iment '\.'\.|‘.|| 1.!.]:||']: Vol cian visit
him: the c.-];|_',' TECOMPENse you Car award to mv client. And for
those damages she now appeals to an enlightened, a h

a right-feeling, a conscientious, a dispassionate, a sympathizing

a contemplative jury of her civilized countrymen.”

VENGEANCE IS MINE

Forn Many YEARs I have made almost daily ventures into the

incongruous structure that is San Francisco’s Hall of Justice.

When 1 depart it is .L|'-'..|_'-.\ with a feeling of despair over the
legal destruction of man cccurring within its cold confines, Thes:

are harsh words. But murder is harsh, particularly when com-
mitted in the name of ll:' |'|-.|ll|-:' it the State.

il

based o the theory that justice owes som I'|-||-'_ ti

dividual: that each gets what is owed him: neither mor

y man can quarrel with the theory of
1S TOOIm ag |c!:!'~ for criticiz 1 |I.|' |:-I||.-!'-.__'
whicl

1 it 15 .-:I||.:||_l. ydministered.
and understanding and forgiveness
ndates in every law. If not, our
testimony of an uncivilized

hem as defense against their own hatreds.
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Today the guaranteed rights in*our Constitution are idealistic
in content, beautiful in ]uinl_ circumvented in our mass t]n]zkjh;.
and abridged by our fifty-Bve million laws. Legal revenge is the
mood of the day, and each safeguard of liberty has been battered
by revengeful reformers. The pri:.ci]-‘».- of law that every man is
entitled to a fair trial is gone and almost torgotten. Most assume
that arrest is SYyNOnymous w ith guilt,

For every crime there must be punishment. But what is crime?
The misconduct in others we repress in ourselves? Or are we 50
pure that wi d:']--_'_{:d: ]'-l'.luik! ment to a i1-.]:_:.:- who may or may
not be just and understanding?

Before punishing, it is the judge’s duty to weigh earefully not
only his responsibility to the P :||3]- who elected him or appointed
him, but also his responsibility to the citizen who stands before
the bar of jll.~‘.|-;.'L convicted of a crime,

Those who clamor for more stringent penalties usually know
nothing of the background or mental capacity of the defendant,
nor do l}ll:'_".' care. When an eye for an eve was the only penalty

Il"':""'. the offense determined the punishment without |-'g_:;||-:i|

|
L
to responsibility, culpability, or mental capacity. There was no

thought of rehahilitation and no desire to save a human wreck
cast upon the rocks of despais

A criminal is as much a part of the community and a product
of society as you or I. Have any of us thought of the reasons for
the crime, the contributing causes, the mental capacity of the
defendant, the economics of his livir v, or whether the com-
munity, and not the defendant, is the ':lll!'f.'.' party?

Crime and E|I||||u||:||-'||l have been |::|:}.!. ms from the -:].:_\ the
first law was set down. It is no solution to demand creation of
new offenses or an increase in the ]}r_'||,_1]1|'g-_-. for those ;1!1'5-;1-_:,'?.' in
existence.

Almost half a century ago the State of Missouri published a
survey of crime which |-||rl'l||l2"||r]_1. r:'-[‘)t-rlu_*d that severity of
t‘-llltl-ﬁ.ilu:'lli had no effect on man and does not deter erime. The

report, in part, reads:
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5 Ever sinee ereation s i weeful -:|.|'..|| was sl |||I | |::~. the
death cry of the murdered Abel amd Jehovah |f| ed his mark
LIEER L ..|..'|:| sent him lorth a tumitive a il a l..|-_:Eu||_.! cursed
from the sarth that had o wd its month to receive his brother's
blood from his hand, there has been a neverending conflict be-
tween those who make the | f those who break them
Me rl‘llrl'_: ||::l: aforded ~I|1_'| harmowing a CONCIUsIve v ||"-:' [}

man's inhumanity to man as has this age long strueple, 1t |

L liFi
meant the rack and the stake hment and bondage th
Bastile and the Tower, beria and the dungeons
0kl E:'Il::_l 4, lI|1'-.|||| roefin fniefit ol ) re it Hxed the erael

ingenuity of man, it has claimed as its unhappy

VICTIMS 1In evVery
afe and evVery racd e prinee and the pen i, the noble and

the nobocdy, the king and the subject, the : mnd the saint.

Still crime persist el, Incle 1, never was it so Hourishing as v hen

torture was most barbarous, the LT ishment most se

Conditions today are no different.

Mankind has ju'lr';n'.--w--l Nt .LM_-. in his civilization. He has
progr ssedd from the tortur :]..;':.':-1: (] the s chamber, but
he has insisted on and now has more sanitary suwrroundings at the

Il murdered by the State

l'-].l-’..l.' of execution. The defendant is st
with the judge’s soothing: “May God have mu rcy On YOour soul.”
Crime is a disease. Evil must be treated with charity instead
of anger. Love of man, no matter what kind he may be, must
f.:lj'-.|:||:=.ll thi ras chamber, the scaffold. the electric chair. Reason
and experience must overcome hatred and revengy
Psvchiatry has proven that '||':::i.1||'|.1-1|| is a need of both the

l"nll'.l.": utor .!E“I |||l" deli '-|:I.II" _\I--.]".'/I i |l.] !-!-.lllx]l'll ]lr-.l‘d cutor

and there ippears a man who reveals the intensity of his inner
struggle to defend against his unacceptable moral and social
urges: to def nd a rainst drives which | does not consciously
admit, Human motivations are of an unconscious nature,

If we accept i1|||.1-.||r||.-nl as the only medicine for crime, shall
man b l.-l:!l:'-] ed for ||'.:!.|-.||'.|-'||l s sake or is there another wayr
Humane treatment outside prison has a place in our criminal
procedure rather than an emotional get-even attitude; rehahbili-

tation not retribution,
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Certain crimes are committed impulsively by men of previous
good character who are not li!u']} to threaten !-I.i'I:':il.'1:". '.I.'!,.[ilill. In
the commission he suffers more punishment than can be given
by the law: the stigma of the crime is punishment enough.

If we desire to be just, let us Arst |:ll!'!'1l.l.l:.El.' ourselves that there
is not one among us without fault; no man can acquit himself,
and he who calls himself innocent does so with reference to a
witness, and not to his conscience.

Bigger prisons will not end criminality. Rehabilitation will
lessen the number who each day add to our natic mal deteriora-
tion.

Vengeance is mine, sayeth the Lord.

GENTLEMEN OF THE JURY

TWENTIETH-CENTURY MAN has a multitude of oblizations and
responsibilities he must answer to, one ol the greatest being his
:}|||1' to serve On a il:l"u'.

Too many times such service is considered a burden, when in
reality it is an honor to be .'.-:15]:.',!.[ instead of shunned.

True, it requires time and patience and thought to probe the
evidence and determine guilt or innocence, right or wrong.

But it has to be such, for the jury is man's only defense against
arbitrary laws, his only detense against arbitrary judges, his only
defense against persecution, his only defense against the govern-
ment.

1'|1-.Eln:'r| i:H' ||.';J'||‘- I]ll !ll]l l:l{ |1:Illr_ IMan assumes a ||'|||r.|.| ri"ii‘llll'l-
sibility second to none, for his decision in a court case, especially
One I.:IJ d {'Ill]lill.l] nature, r||;|._'.' mean |E|.|:' l.]l‘”.'.']":'“l. |:|"["|'||ll.” llt'—"

or death imprisonment or freedom, ruination or exoneration.

GENTLEMEN OF THE JURY

I_;!'\\.'.. ]1.;1_\ |::|1=|,':||_ };lll-il'{il'{ L |F.-L' 'H._':I.:!ill_'- ol j-!l]!ll--.ll'll.l IS Since
the beginning of recorded ]f':"'l_'n St. Paul |"|'.|-1.--.'Il that the
law is good, if man uses it lawfully. Cicero went much further
and contended that if the fortunes of all cannot be r.'JiI-.IL if the
mental capacitics of all cannot be the same, at least the legal
Ti-__']al_\' of all -1||-_:"I to be --f|||.-]

I'o insure -l!'.':|||!j-. before the law, man \-.'!-~'I|-;¢'IL the jury
system. This manner of trying issues by the people grew from
the ancient trial before the elders sitting in indgment at the gates
of every encampment and city in ancient Israel, and was the

Ill. runncr of Ei:.nl .Zl' J.ZI'- kLS L'nt..‘.lll'-!-ll.l 1l |-|-'.r\!il|='-| SOme L

after the vear 1066 AD,

If the responsibility of the juror is great, the responsibility of

the lawvers ;I.II'::'il ihing in the defense, or ‘I'In.l-.'l.!“'lll, af an

i i L
individual is of no less |||i~-11.||.'l'. The lawvers must [prese it

their respective cases honestly and lucidly, and both must inform
i Jury of its duty to |||\.!_"l.' -!||_1. on fact, and to prosume
inmocence only until guilt should become a parent bevond a
shadow of a doubt.
forty vears I have been trying jury cases, it has been
important effort to explain to each juror the importance
position as a judge of his fellow man, and what is meant
ln_x rial of an individugal !|_1. a jl:l_'. od

In every instance, as the jury has b i the courtroom
to begin deliberation, 1 hawve (uestion ed my final address—was
it sufliciently illustrative to make the jurors appreciate their
T .|1-|r.-.!-||i'|--\"

You can, therefore, understand my delight when I discovered,
while perusing a law Jn':!l..|| the charge given to a jury by the
Honorable Gordon W, Chambers, Judg
Richmond County, Georgia.

Fis
4

af the City Court of

I have never met jlll'._',: Chambers, but he is known o me

from the wording of his charge. Here is a man who Fully under
stands the juror’s position In relation to the administration of
justice and to the timeless ||1.|.t:~-- & jury of your peers. This is

what Judge Chambers said
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Gentlemen of the Jury, by being selected for jury service you
have been elevated to the peerage of democracy. As such you
have a noble opportunity for service, obligated by patriotic duty
to Cod and Ei-rlu-.l:lj.'. This Jut_'- 15 \!1"‘-1.'['-ill_.‘. of the consecrated
r|r'r1!E-:'.|||| i -;:!'- a conscientions concentration of _‘.'1-u|' .|.‘|".|I1i| .} ;|r'|{l
the just impulses of your honor.

‘t-llll. are i tEl:'i'::E il ||I'|||:'l.'1i1.-|& .i'_[.LlIl.‘d f.l[:\l' ACTCUSErs, t.‘.i:l'ﬁiti?f’.‘r‘
passions and prejudice. You are determiners of truth revealing
the character of our country as a land of the free and home of
the brave.

You are the [reservers of !ifa-rl} that walks with progress and
restrains ""]." libertine license to insure its own freedom. You are
the protectors of all ]L':_',;L] |'j5[].t\: af society, ciliir.n!-].—.p and the
slinlic l'!I.I.IJ il E_'I||.;|':|_:||'.|||'. |-! j1:-.r|:|;'r' 1,'<||.-\1i[||l|.|||'..|] .|.||.-i \E.l!‘||l|||:\.
exactly, evenly and universally applied.

You are the ||'.-1||.:!.|I|- of American |i'l.|.r|;'.|.r:--ll~ for '.kl11il||lt
law there can be no civilization, without courts there can be no
law, and without truth and II:||||.'|_H'I.-.E-:'1|I:|' there can be no courts.

The only title of n-ﬁ:aﬂ:ii_‘. ri'dll::l1l'r'(! '!-_1' America’s loval house
i in the peerage of the jury box where trial 1.:_1.' peers determines
the truth of issues between the state and its citizens. This title
carries no feudal privilege of materialistic value. However, it
merits the accolade of achievement=the accomplishment of the
aristocracy of service

.J.I'al'i Jl.':__':Jl }.--ll:.-.:l' CArres .:|';|_'l, I_||1,' 1|l]{' as a ".'u-_l-\! ol ,qdﬂrg';}:b or

as an -;Il:l:l"'l tive or desc |j|1r.--u- Centlemen of the }IIH

Every man should thank God that we have among us one

such as Judge Gordon W. Chambers, and every judge and

citizen should read his words

WHAT'S WRONG WITH THE
JURY SYSTEM

IT Has BEEN 5AID that we live in a world of illusion. If this be
true, join me while 1 take a brief excursion into the impression-
istic world of fantasy, for a moment, using one of the trial

lawyer's most basic tools: the ;uh-.lnt_:'. e
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t

You are a leamed [‘.l||}w[t'£..-n. a neurosurgeon (not a residen
named Casey, 1 might add), and you have just Opet d up the
skull of a living human being. On a table beside vou are vour
4 ||:L'.'=.. g_|-.x1:||'_||~,_'| instruments; nurses and assistants wait for
your very word to carry out your orders. You have examined the
patient whose brain now stands revealed before your eyes; you
and you alone know what must be done to save this man’s life.
You give a ¢¢|I|.|'r|"x sel of instructions to your assistant and

Nothing, Ahsolutely nothing ||.-:-::--. ns. You look up from your
labaors. l.l.'!'.\’:'":'r'él‘Il'. for there is not a moment to lose. and instead
of skilled associates, trained for years in the fine art of neuro
surgery, you see before you twelve bank tellers, their fngers
still green from counting money and their eves wide with incom-
prehension of what yvou are doing. To make the :.::.||I:'_'. more
ilﬂl;rl:_‘; ['-r':] ips 1 ou tht to add that three of these bank tellers
are dozing soundly on an unoccupied bench located near the
door,

We are now back to reality, hay ngr left our literary Disnevland
far behind. Of course we know that twelve bank tellers, no
matter how fine or noble they might be, would never be allowed
in an operating theater under any circumstances. Their back
:_{]'HIIH'-] their I:.|i1:||1-—|.--l}=i'--_{ hey have experi need would
qualify them to assist a surgeon in his occupational specialty.
|':_'| the same token, few of us wounld presume to tell a skilled
craftsman how to 1 i?:ri! a two-thousand-dollar Patek F"]H]"l]w
wrist watch. F '|.1||_'-. we all know what would ]'"i"|" n if we
;l;."!lIIIEl!"I to lecture o i by ww he should repair the
leaky pipes in our house; we would have to hasten down to the
dentist and have our brideework repaired.
| | i

Yils! .'.|'| in the most serious business of all—tha sitting m |I;\.|:__:'

ment on a fellow human bei anv adult citizen in our land is
somehow automatically considered L-_*iu-rl'

".-'|i.'l '.jlll.'-!:\ E"lli.'.f. d out, Cicero contended that if the fortunes
of all cannot be equ 1], if the mental « wpacities of all cannot be
the same, at least the legal richts of all |.||-_'.||t to be equal. To
1T

guarantee at least partially this equality before the law,
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adopted the jury system. The jury system, as I have said, stems
!:l."'.'l:l I.].‘..' i.l.“l..'!ll']lt !l.-l..t[ l”.!';.ll."l' 1!“' :‘ll!l'!"\ l:.l! I.'lt.lt'[. "-"-'Fiil..,'ll Wias l!i:'
forerunner of the trial by jury, later established in England
some time after 1066,

'I'ut]:l_';, the jury—representative human !n_'ih-._t-s who are, ideally,
[f’illi! :I” u'.l“-.a‘ of ]:if:' -18 OLF rmr_'-. 1|:'|!x'||.~u' ;lg.Lillh! '.n'lls'lr:u_". [:lu\'.
arbitrary judges; it is our only defense against persecution and,
most important, our only defense against the cold and imper-
sonal entity we know as Government. To make another analogy,
our jury system cam be compared to the Dutch boy with his
finger in the dike; without this collective “linger” we would soon
be inundated,

.['-(':lr some .'l. Ars, Now, an r'f'_’::irl':.-"l'i] :H!ﬂl:i {r‘.1|n many IEII.I,rll.'l‘ﬁ
has been leveled against the jury system. While it is true that
many arguments included in this attack may be valid, it is my
belief that if anvthing is wrong with such a svstem, blame 11||_f_f_hl'
(] he [‘J|;1:_-|,'d an t!u- fl'l]]:q. |'q-~.[*.-r111-.||r]|,' }"I;]I"l:n.: f,|'|-,- !ri;ai jln!gu-.

Few []L'u;Jl:' outside the Law (and few within it, to be
candid) really understand the function of the trial judge. Pulp
literature, the public’s awe of this black-robed figure, and human
frailties that cannot, and should not, be discarded !I_‘\. him whao
WEArs ”H sl .||1;|‘:L r-'-!li"-. El.]"uf 1||:':||.E' |'|i.|||.']| to l:'l':"l'l'l :i.'ll.! lll\_‘._:lli"'l'
the duties of the modern-day trial judge. In keeping with my
premise that we are in every sense a by-product of history,
'lTI:'r}I.l'l‘:\ wie '1!]("'”.'1] I'\.;l':ll:illl.' |.'|]‘-t Il(l'\\.' 1|‘|I' rlu'l.ll.' 1|F rr]:L] r'l]l,!'_[i"
came about,

In primitive times—long before man was judged by an aggre-
ite of his peers the primitive judge was exX cted to administer

'___"_I
ju

sHie directly, determine the guilt or innocence of a defendant,
and mete out punishment according to the gravity of the offense,
For a parallel, I cite the action of God in the cases of Divinity
versus Adam and Eve and Almighty versus Cain. This was the
function of the earliest judge; he was the right hand of God, on
earth, Authority for this may be found by the Doubting Thomas

in St. Luke, where he may read: “He is an unjust |':|-:1::5u- if he

1|.‘|"||'|."|'1": WRONG WITH THE ]r“‘l' SYSTEM ]':.'.I—

fears not God nor regards Man, but gives justice lest he become
weary of I|||,-,'|_|:__: troubled by those who seek it

"n‘n'c.-tl_ we have come a long way in our legal, ]1:-]i1i:'.ﬂx and

; i =i : P
moral travels since that time. Today, the role of the trial judge

can often be ¢1-|.-L'||:L|;-|| to that of a referee in a boxing match.
We expect the judge not to yield to the influence of |'-:|Ii.||lh'.
pn-;l][h\.‘_ or sentiment; nor do we expect him to seek out
strained analogies or blind himself to reality by a slavish adher-
ence o ||-:]|||ir.|=ifi-: s, We wiant to |” |.||J aial l:ll T'|'~|"H" '\'ni.rlll
e wd men, but not so absolute in Foodness as to f rget the EI':1Z'||.I‘.'
of the human being,

What a series of contradictions! We scem to be saying that
we want a kind of Composite Man—a mixture of Nietzsche's
"Huin-r:“.ln_ Albert Schweitzer, and a Mark VI computer with
H:'Er-l'c'f,;'|1:|1:-|.'_1 feedback. If such a contradiction of values were
put into effect we should all have to wait at least a thousand
years before our cases came to trial. Unhappily, man is a cynical
fellow, capable of paying lip service to an ideal while being
capable, at the same time, of dealing in stark totalities. The
result? Average man, with all his faults and foibles, cloaked in a
black Fown

I once served with a fine noncommissioned officer during the
davs of Black Jack Pershing and Pancho Villa. This man had had
many vears of honorable service in the Army and he had
advanced to the rank of sergeant. As a sergeant he was unques

tionably brilliant. Then, some functi nary in the War IJq-riLrt-

ment made a monumental blunder; on the assumption that a
man who was a fine N.C.0O. would make a brilliant second lien
tenant, our sermeant was commissioned an ollicer. The result?
Disaster! .

A5 it is difficult to |-":-i'.|i1. why a fine serceant counld be a
poor officer, so it is equally difficult to explain the many elements
that can make a ll| isant, amiable |'.|5'.||:!l [__|'|,-..-_|-| into a harsh
and unrelenting judge, 1 suspect that a good test of the so-called

reformer would be to make him a judge for six months. In the
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end, perhaps, he would discover that he should first practice to be useless questions while impaneli

The judge says he will instruct the jury as

upon his own heart that which he had pr 'E]U.\L'IJ. ta 1:'}' on others,
is. Well, that is all fine and ndv—assumin

”Il"_‘- mMercy has a human heart; when man is in a position that

has suddenly changed from the abstract to a swift, concrete instructions are truly given, and (2) that the «

reality, he often discovers what it is that truly dwells within so clo I." para i t the de

s own heart, ave Deeh scruf
| } i have been ser

I should not like this to be entirely construed to be a quarrel But if judges did

a tll_'ll'! s OIS ;

with the judiciary, but vears of experience in trial courts have
z % Well , \
never L'llll]l!-]l'h'}:'. restrained me from addressing some of these Vi we know

']

courts in rather eaustic terms. And if 1 did so, it was because

the judge had flatly indicated to me that he, and secondly

God, was right. While there is no higher position of trust in i o 7 : :
all of our land than that of a judge, even the court must bear an operating theater? Instructing the v has been
_'\.-.l'|||.".-.l'._|,|, hum l|'-.ll.-|'k' 15 l-l- cess in which

in mind that God never proposed to judge man until the end =i .
o T e ; ts from and discounts counsel’s multiple arg

el hi e e T e : = e
?\II“', let us walk into court, We are about to trv a man for his own deduction L s h = wisclom, ¢ :

PRty . ; : and roundly charges the jury to deliver a square res
his life and we shall first observe the judge and the jury. Let : - it Rl :
A : ; Does that sound like a recipe for justice:
e : 1 MR 1 I
us try to search their hearts and minds to leamm whether the £ the § i ' : :
. 5 ! J ; more of the formula for making dvnamitel
so-called murderer will receive a fair trial: let us trvy and il e L L

les by e b chartbalils rard physical deformity and As vou may quickly gather, this system of instructi
earn why man is charitable toward physical deformity anc : : :

so uniformly followed, is rank injusti o the litigants
vengeful toward moral and mental deformity, Let us see if ; | S | : : ! o
3 travesty of justice in the bargrain! W w lawvyers an il
Justice will remove the bandage from her eyes long enough to £ : I
P there are who can define the variou es of the law of h

cide without a book in one hand a set of pin nez gl

distinguish between the vicious and the unfortunate.

In order for a jury to unclerstand E‘:-)ill_'ll_‘. just what the :

in the other, the

A5 I have mentioned before, murder is the unlawful ki

. hetter to perceive the fine print!
rh:t:l_[l-.\, and their signilicance, against the defendant are, the | I

jury ought to know that murder is the unlawful killing of a |
;i ; of a human I ng with malice aforethousht. This malice

human being with malice aforethought. The judge may think ! : >
: essential element of the crime and it is extremely impoertant

that the term—malice aforethought—is easy for the jury to com-

| i 1 e : its semantic and legal meaning be thoroughly explained to
]lr'-'nl*nt]. But is it? And who, at the beginning of the trial, ; : : . ¢
Jury, herclore il |I..!_'_-.- will instruct the juary

ought to determine just how much of this concept the jun

comprehends? Well, inasmuch as the defendant’s lawyer is Malice may be express or |II|E-.|II'I! It is express w b -...11..

fighting for his client’s life it would follow that he, the attorney, manifested a deliberate Ii"l' et g _Il'E life

- ; : : ; fellow-creature. It is implied when no consideral

should know something of what is going on inside the few appears, or when the circumstances attending t

cubic centimeters of the average jurm'_\ head, And yet there an abanconed and malignant heart.
5 s 5 . 1

are those JIII.!_!_'\I,'-\ who will insist that the trial ].|w_-.-4'.' not take Well. to begin with. such concepls of eriminal law as leamed

up his time—and the time of the jury—with what he considers
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judge has just imparted belong to ¢he fifteenth century and are
as alien to our modermn world, today, as the witch’s broom. In
each thousand-year cycle, it often appears, there is one brilliant
mind capable of laying down sound concepts of conduct; for the
next nine hundred and ninety-nine years, none dare touch them,
so in awe are they. Sir William Blackstone, the learned English
jurist, was the first to educate the world as to the features and
t]thltll.lllldf_:l.'b of our basic law. Blackstone wrote his commen-
taries between 1765 and 1769 and our law has made little ad-
vance since his day. If our skilled neurosurgeon were to practice
some of this ii.tli"L'“[]J'l.'l:'||1|.”':|- medicine on an ailing skull, you
may be sure that the good doctor would be sent to the peniten-
tiary with all due haste! And yet we continue, in the field of the
law—a Held .‘:'l][{']} as :||J|lmj'...|.]1t as the 1lu-t'lur|.||:._l_| of ui]ilt:._; bodies
to talk of :1'!I'||_'|'|‘.I'i that were alien to our finest minds before
the 1800s!

Now, let us return to the courtroom and let us ponder just
how the jury has received the court’s instructions. The answer to
all this pondering is fuite uEm[:-]n;': The jury doesnt know what
the court is talking about! Neither the jury—nor the judge—know
what the term “an abandoned and malignant heart”™ means. And
to further addle the juror, the judge will read for all to hear that
“the bare existence of hatred, ill-will, and the like does not
amount to legal malice.”

At this [w:inl it is small wonder that the poaor juror falls ."I:‘-]t"'PF
or seriously begins to wonder which way “up” is.

The court will not be halted and, like a deacon who is in
haste to get through a sermon and sit himself down to a fine
chicken dinner, rambles on to read: “Malice aforethought is not
SVNONYIMous with the elements of deliberation and llll'lhi'l.[ll-l'
tion which must first accompany a homicide to characterize it as
murder of the Arst degree . . "

Well, now he's done it! The legally uneducated juror will at
this |1-|i||t experience a ri velation of the greatest m irnitude! He

will now know exactly what the judge is talking about! And of
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course his honor will gladly permit the trial lawyer—the man
[jg]j[jll: for the lite of his client=to r"1|\|._illl minor and LT
tant things such as deliberation and [JI'!'rI'll'l::lir:'Lril"-’l. Every juror
must know how to .'Jj'll:"l_'.-' the law in this connection—when the
other fellow is on trial for his life!

Th ]it.trl_‘-' from the bench drones on and on: “The state must
prove to a moral certainty and beyond a reasonable doubt that
the accused persom had the mental intent to take the life of the
person killed, and that such mental intent was arrived at as the

result of deliberation and 1'-ru:'r|u--.|ir~-.rit:-1|

Hi::lljh'.‘ Yes lm.x-:iljl_*.. if you are able to read it, and read it

again, and read it perhaps for a third time. But what does the
juror, sitting in his chair in an oppressive and over-warm court-
room get from it? Do vou believe for even a moment that the
juror understancls this instruction and, if he does, is -.ll‘u!'-h' of
applying it to the evidence? Of course he can’t, no more than I
could listen to a lecture on nuclear ;-||_‘. sics and then go out and
build an atomic reactor!

The judge will conclude his reactions, his voice rising sharply
from time to time as one head after the other—all in the il'.r_'-r' box

- ||1II,|'\. I'!II'.".I‘I'.\.||'|:|. \1],'|]l‘i |'I,|I.'.|-..".'\.!1'(:|_ [lll'll 'lll'".'-ll .|'_::|ir|:

“The state must establish to o moral certainty and ]ll'_l.-ll:l.! a
reasonable doubt: (1) that the defendant did kill the deceased,

(z) that such killing was accompanics ]l_\ a mental intent to

i
take the life of the person killed, and (q) that such mental

intent was arrived at by the acrused upon the result of the
I:Fl-}ll:_'_||| and wa i='|]||| @ of « ansiderationg on his part |::\ his ‘-H'I_i!h-
ing the act in his mind and considering the reasons for and
AFainst s h act, and In his ||.|'-'::III_'_ proy :-'II'-|:- contrived and
|"|.r"ii;i_‘Til“|'| to do such act. Such contrivance and desipn having

been arrived at as the result of deliberation

The oration finished, a hush fills the courtroom. This sudden
quiet awakens the jurors just in time to see the counsel for de-
fense, and the distriet attorney, ‘.ﬁ.'PE'l‘lI'n;_: and Hi]:'rll]}' lflll]]:it'lg out
their hairl
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My purpose is not to attack judges or to belittle juries. In-
stead, it is my purpose to put more lI!Jdt't'.h['.tllL!IllEl and humanity
into our trials. Tt is not r'||Hl|“_|"]] to search with our minds; we
must reach with our hearts,

During Juur:; years of law practice it has been my duty to try
many civil and criminal cases, and often the public has con-
demned the criminal trial lawyer as one who is full of tricks, who
will do anything to win, It is sad to realize that such an attitude
frequently finds willing believers, for no injustice should be
done the criminal trial lawyer by attributing to him any want of
loyalty to truth, or any deference to wrong, simply because he
t'nllr]u_'l.'s all his powers and attainments toward :'\li”llfirlj_: and
enforcing the merits of his case, And if sometimes the criminal
trial lawyer works too hard, gestures too much, and raises his
voice on oceasion, it is often because he is working desperately to
educate a jury that has been hopelessly muddled, or worse, by a
combination of incomprehensible instructions and a malevolent
pros cution, Would you not work as hard were you k'lllilff:'.'"d with
protecting a man’s life?

The profession to which we belong is, of all others, fearless of
]Jll]r]iu. ||1:|i!'.in:1|:. It has ever stood up :l_!_[:li!t.‘il the tyranny ol power,
on one hand, and the t:-. ranmy of E“'hli"" r|[3i||i->n. on the other.
l:ULI]JE'.‘Li with these adversaries, ui'.'u_x'-c_ is the most formidable
enemy of all; the E]-:|u||_'. instructed, El':;.l“_'-. uninformed jury. Per-
I'I.l|¥.*- the h!”II'U.:iI:'_[ little anecdote will oo a Ei]rl':: way townard ex-
plaining what 1 have been trying to say.

.".I. Jl].:'li'! WS ONcCe H"L"."Li. "L}".l _"|'|||.|. !!l:'l."'. =] ;.l.ll_". illijl'ﬂ_'liljll 1,1_] I:_.,:E,:lllh]
punishment?”

The juror rolled his eyes, wrinkled his brow, licked his lips,
and .'suh:lt]!tl}' replied, “No, not unless it is too severe.”

INSTRUCTIONS ON A KILLING

TaE coxpucT oF MaN has always been guided by certain rules
Even the Jivaro Indians, South African head-hunters, have
form of protocol they must follow as the

shrinking the head of the victim who was

o come the '-..I:k.

In our so-called civilized soci ty :
whether we are operating an automohile, laying bricks. or trying
|.-.".'-:.:'*~. IThesi '|'II'_-_- of the !'||_|_-_:, are as necessan lor existence
as th very food and drink that sustain us, although I am in-
clined to believe that sometimes we have too many, rather than
too few, rules to guide us.

When a trial by jury is about to end, the judge is required
to instruct the jury on those '_|||.':=- ; of the law that are applicable
to the facts, through evidence, that have been brought out by
the witnesses during the course of the trial [ .Illf.'_:-\ inter-
E'-|-'|,.,-".||| f the rules of evidence are known as instructions
and while the judge must say nothing to the jury that will
directly influence their verdict, he will nevertheless lay down
cortain “rules of the road”™ that will tend } '_'"||i|=_' them when

they retire to i_-':"||-!"l' the case,

This function of the judg giving structions—requires
that the instructions e |:I '.!::‘-\._ r],,- 'I1|T:::

should do his best to deliver in such a wav that

the jury will comprehend them. The judge must, in whatever

isdom he may possess, attempt reduce legal COTTI lexities to

. & ; .
the I.-III'I|"T"|'IL'::'~'I'Z.II| of the average mg 1 ¥ treet. This task,
by the way, can sometimes be -.--|||E-.n:|--:| to the job an American

133




134 A REASONABLE DOUBT
would have if he tried to explain dhe significance of a parking

meter to a Siberian.

Most J"Iid:ﬂ":'ﬂ. alas. tend to read the instructions with the same
monotony that one might expect to hear from an Indian fakir as
he recites a plea for alms. And like the tourist who is in a hurry
to get to one place or the other, the jurors will, at best, be bored
by such a litany. At worst, they will fall asleep.

While it is acknowledged that Justice is blind, there is nothing
in the law that Says the jll:]-_{n' must feed her 1r.|n||||i[[n'JH.

To offset the effect of those judges who deliver instructions
designed to stupefy and befuddle the jury, there occasionally
comes a jurist who is not only a learned lawyer but also a just
human being, a man greatly concerned with the equality of all
men before the law. In the following instructions which such a
judge delivered to a jury, you will decipher the story of a killing,
You will learn something of the parties inv olved in the 1-:1]5'[11;_",
their motives, and, perhaps, their degree of guilt.

It is unlik ]_1.', h_\' the way, that you will he IJIII_ to .‘.1!'1‘[].

“Ladies and gentlemen of the jury. I shall, in discharging the
duty incumbent on me, consume as little more of your time as
may be consistent with a clear exposition of the ]rrim'i]ﬂl'.\ nee-
essary to be understood in order to form a just and legal decision

“You have heard the facts in the case stated by the witnesses,
ably and ingeniously commented upon by counsel, and the
principles of law discussed in forcible and eloguent arguments.

"It is now left to you upon the whole view of the case, both
of the law as it shall be declared to vou by the Court, and the
facts as proved by the testimony, to pronounce vour verdict.

“The crime L'||:|I':-__{t'l.! is !II'LHI"JilU'._l]It'T. This crime consists of
the unlawful killing of a human being, without malice. However,
the killing of a human heing, under some circumstances, is not
l:ru]}' excusable but justifiable under the law.

“Some persons entertain the visionary notion that it is in no
instance lawful to destroy the life of another, grounding their

opinion upon the general proposition in the Mosaic code that
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‘whosoever sheddeth man's blood, by man shall his blood be
shed.” There is always danger in taking general propositions as
the rules of faith or action without attending to those exceptions
which, if not CXpI ssly declared, necessarily grow out of the
subject matter of the proposition.

“Were the !JUHHUH above alluded to true, then the jll-.i:_{L' who
sits in the trial of a capital offense, the jury w ho may convict, the
magistrate who shall order execution, and the person who shall
execute, will all fall within this general demunciation, as by
their |||"'r|'||'|||'||:..l.|||.:'l the blood of man has been shed.

“The same observations may be .||‘:]lii<'|! to one of the precepts
in that the decalogue, “Thou shalt not kill,; is the mandate of
God himself. Should this be construed literally and strictly, then
if a man attacked by a robber, or in the defense of the chastity
of his wife, or of his habitation from the midnight invader, should
kill the assailant, he would defend himself against the divine
command, But the common understanding of mankind will
readily perceive that the very nature of man, and principles of

self-preservation, will ~.|J|1||!1.' exceptions to these general denun

clations

“Our laws abundantly negate such unqualified definitions of
Crumee, ..R.lll.] Jlilll-l -.|.|.|."'l|tl.'|.|. K'{‘]‘l.lj!i l:'lilll .l:lll:"\. .ll.'n ‘-\'l.l]l.']i Il:ll' SaITE
act mav be ascertained to be more or less criminal or <r|1:r<-!:|.'
innocent, according to the motive and intent of the party com-
mitting it.

“Thus, when the killing is the effect of particular malice or
general depravity, it is murder and punished with death.

“When without malice, but caused |:._-, sudden passion and heat
of hlood, it is ""“"l"”.'-il””

“When in defense of life, it is excusable.

“When in advancement of 1|'||~|.:' justice, in ohedience to the
laws of the government, it is |||-!|fi.:f-|-'.

“These principles are all sanctioned by law and morality, and
yet l.!lr.'_'-. all contradict the L]H;_':ll;l. that ‘whosoever sheddeth man's
blood, by man shall his blood be shed.

“A man who, in the lawful pursuit of his business, is attacked
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bv another under circumstances which denote an intention to
take away his life, or do him some ‘enormous tn?[]t]} harm, may
lawfully kill the assailant.

“When, from the nature of the attack., there is reasonable
I_'|I't:1|]|u! to believe that there is a 1[:'«:_:“ to l:]l.x!ul_t his life, or
commit any felony upon his persom, the killing of the assailant
will be excusable homicide, although it should afterwards ap-
pear that no IJ'JIIH:I. was intended.

“To illustrate, take the following case: A, in the [‘n':'l'.t'|-1'.-1
pursuit of his affairs, sees B rushing rapidly towards him, with
an outstretched arm and a pistol in his hand and using violent
menaces apainst his life as he advances. Having approached
near enough, in the same attitude, A, who has a club in his
hand, strikes B over the head before or at the instant the J._‘.-irlu]
is r]jx|]].ll-:l'|1_ and of the wound B dies, It turmns out that the
pistol was loaded with ]:nrm‘c]r-r only, and that the real design of
B was only to terrify A. Will any reasonable man say that A is
more criminal than he would have been if there had been a
bullet in the pistol? Those who hold such doctrines must require
that a man so attacked must, before he strikes the assailant, stop
and ascertain how the pistol is loaded, a doctrine which would
entirely take away the essential right of self-defense. And when
it is considered that the jury who try the case, and not the party
L.IE;IH:_\" are to |III!'_'|" of the reasonable gll.'\lllL[H of ]||~ ._¢|:'\]'I|'I"
hension, no danger can be SUppose d to flow from this prin i]ﬂu-

“As to the evidence, I have no intention to guide or interfere
with its just and natural operation upon your minds. 1 hold the
]‘J‘-’i"-'f'[J ge of the jury to ascertain the facts, and that of the Court
to declare the law, to be distinet and independent. Should I inter-
tere ‘-‘||!| ”J_"\-' i [‘ill-'Ji- o '.:u LE ."':II“'.'.".'_'\' i :::;En- (1) .i.'l.'!lll'!:i_{' :"-I,I[l_]‘
minds to incline either way. 1 should certainly step out of the
province of a judege, into that of an advocate

"All which I conceive I||-L'l:'\‘~._ll':-. Lid: ]Itill:--:t for me to :11} is to
call your attention to the ]1Hi||h of fact on which the cause mas

3

turn, state the testimony in the case which may tend to establish
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I!Ltn-:' 1I|.'.I|H TFIViE vyou someE |'|:'-:'~
testimony if a contrariety should ha
to form a decision according to ym
giving you to understand. if it can be :

the \':|'|I ct

T

“Where the inquiry is merely into
tacls .:[Il.] '.|Il.' E.I.'."‘. Can ill' [ :!'.H..'-. |f.-
wish the jury to leave the jurv-box
tain what the opinion of the Cou

that their minds n 1) be left entirel

testimony and settle the merit

“An important rule in the preses

for murder or .||:||.~:_||.'_:.='-. r. the '-|||i_' o b

the law presumes that the crime as charg:

has been committed, unless it should appean
the prosecution, or be shown by the def
killing was under such circumstances as ent
tion or excuse

"On the point of killing, there is no doubt

voung man named in the indictment undues

his death by means of the d .|'||-_‘l'_tn it a nist

"The great question in the case is: Whether
facts shown to
r.!e'r--e':-i:n:.’ aAny

proved.

“From the testimom 1l prosec
pears on the day t forth in the indictment
in his office a little before one o'clock; that in a conversati
about his l|'i..'.':l.| with the father of the deceas : ||- intimated
1

that he had been informed an attack upon him was intends
and that he was |'T--]1:|n':|. [hat a short time afterward. he went
from his office towards the United States Bank |||.|_|

"t'n:l”‘-i"'-:l ]-l\ |I.:III]~ were ||-I -l. !||:| | 1, out ;-]| if || s coat. without

'.|,r|1.f1..int_f in them T||- e 15 testimony ’.::;tt '-.l.']]1;. 1:':-, d.,,: 150 i

'.I.l'li.lr'-l'.lL'!'."."i.l.. the defendant put his J.':;'_i:l hand in his 11:_r._k-;[ and
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took out his pistol, while his left arm was raised to protect his

]"H',U] FTI:”I] an j"'li'.ll'rll:]!.r'l:_’; }:l]ll'-'n'.

“The manner of his going, the weapon which he had with

him, the previous intimation of an attack which he seems to
have received, and the errand upon which he was going, are all
circumstances u'ur’th}' of your deliberate attention.
“Passing down the street as before described, several witnesses
testify that the deceased—who was standing with a cane in his
hand, near the comer of the Norwalk Building—having cast his
his eye upon the defendant, shifted his cane into his right hand,
stepped quick from the sidewalk onto the street, advanced upon
the defendant with his arm uplifted; that the defendant tumned,
stepped one foot back; that a blow fell upon the head of the
defendant and the pistol was i.ljst'];.u':._"r'il at the deceased at one
and the same instant. Several blows were afterwards given and
were attempted to be parried by the defendant who threw his
l}_-n[n] at the deceased, seized Lpon his cane, which was wrested
from him hI\' the deceased, who, becoming exhausted, fell down
and in a few minutes l""{]'lj!"["l:t.

"One witness testilied that having expected to see a quarrel
on State .‘-ir|-<-|:, in |_'||||\|,'-:|Ill:'r|l.l' of |]:|r l‘.ll]}l.lit'.lr:ilrrl :I,'_{.H'rl.*ﬁ the
deceased’s father in the moming, he went there for the express
purpose of seeing what should pass; that he saw the defendant
comang down the street, saw I.Ll'l'."-'.l\l.'l] .I.i]‘u.l.lll.'l' II[\-:':Ii ]‘l'.l'l!l'. til;li
he had a full view of both parties, was within hfteen feet of
them: that he saw a blow fall upon the head of 1!1;' I.!.-:'I.l:"lll.l...!ht
with violence; that the arm of the deceased was raised to give a
second blow which fell the instant the pistol was discharged.
This is the only witness who swears to a blow before the dis-
<-||,||'_;-- of the ]lih[-rl, but he swears l:l?.‘-‘.ti‘.l']_‘.'._ and says he has a
clear, distinct recollection of the fact. His character is left with-
out impeachment. If you consider it important to ascertain
whether a blow was or was not actually given before the 11:'~lt']
was fired you w ill inguire whether there are any circumstances,
proved by other witnesses, which may corroborate or weaken

this testimony,
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“You will consider the testimony of the witness who testified
that the left arm of the defendant was over his forehead, as
though defending himself from blows, when he saw the blow
fall. You will consider that all the witnesses state that the blow
which they saw, and thought the first, was a long blow across
the head

“IE you find a difficulty in settling the fact of the priority ol the
blow, take this for your rule; that a witness who swears positively
to the existence of a fact, if of vood character and sufficient in
telligence, may be believed, .|]E|.*III:._11..: twenty witnesses of ":.II.::!..
_f.:‘r:r:r! character swear that they were present and did not s
the same fact. The confusion and horror of the scene was such
that it was easy for the best and most |r|||-]'|-__'_1.':‘. of men to be
mistaken as to the order of blows which followed each other in
such rapid succession that the eye could scarcely discern an
interval.

“You will, therefore compare the -.rir||--||_1.' of the witnesses
where it appears to vary, attending to their different situation,
power of seeing, and capacity of recollecting and relating, and
Hl‘i”: 15:;*- filn.‘. H T |1|I|!i1|:'l tnl Yimr ]:-- 5t |1-.Jf_-‘|.-|--||r eV }: Iil". i'l'__';
a witness who swears [’:«t--i*il.--|l. to be |'!|'ri1:|':‘|.'!. unless von are
jl:':I'L'xnl||I'._'~ driven to such a conclusion.

“When the defense is that the assault was so violent and bBerce
that the defendant was obliged to kill the deceased to save him-
self, it 5-.[R'5_‘~ ix of !ill:l‘.l.il"..:tlr.« to ascertain whether the violent
l||]||'.'.' |I|' roedeEne |! on ]-.i*-i for ]I"'.I(:l \'.]ll- || Fil i |!|I|' same tume Ili:.lf
it would put him off his guard, would satisfy him of the design
of the assailant.

“When a weapon is used, it seems to me that the elfect pro-
duced is the best evidence of th power and intention of the
assailant to do that degree of bodily harm which would alone
authorize the I;|L.-||'__'| of his life on the 3-|i|u||-!| s of self-defense.

“But whether the {IT'iI!I‘._’ of the |*i:;t--1. was before or after a
blow struck by the deceased, there are other points of more im-
portance for you to settle, and about which you must make up

:-'Utli' I|:||'||~'].\'. from all the crcumstances [:-rtnl-d in t]u- case, _»:m-!'.
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as: the rapidity and violence of the attack; the nature of the
weapon with which it was made; the place where the catastro-
phe happened; the muscular debility or vigor of the defendant,
and his power o resist or to H".

“If vou believe his -:||]_1. resort for _\'.H'u-t_x' was to take the life
of his antagonist, he must be acquitted unless his conduct has
been such, prior to the attack upan him, as will alt'pn'l.'l.' him
of the E:lril.ill'_'l' of setting up a defense of this nature. It has
been suggested during the argument by the defendant’s counsel
that even it his lite had not been in ll.,_:lll1:[1'i' or no great hml“}
harm, but only disgrace was intended by the deceased, there
are certain principles of honor and natural right by which the
killing may be justified.

“These are pring .|:.|-L-~. which you as jurors, and 1 as a !1i~'.|_1_§1'
cannot recognize. The laws which we are sworn to administer
are not founded upon them.

“Laiet those who choose such ]J:[Iuil:]:':‘ for their ;_{ui:]:un.'t' erect
a court for the trial of points and principles of honor; but let
the courts of law adhere to those principles which are laid down
in the books, and whose wisdom ages of experience have sanc-
tioned,

“I therefore declare it to you as the law of the land that homi-
cide is justifiable when committed in defense of the person,
against one who TH.‘H-if!‘R!]_‘;' intends or endeavors to do some
great bodily injury upon the person of the defendant. But the
circumstances must be suflicient to excite the fears of a reasonable
persomn, and the ]|:||1j.' ]\.L”i!:':_: must have acted under the influence
of such fears alome.

“I ought not to rest here, for although I have stated to you
that when a man's person is fiercely and violently assaulted,
under circumstances which j1'1l[:-.tn|ize' his life or 1'111]1nrt;1nl
members, he may protect himself by killing his adversary; yet
he may, from the existence of other circumstances proved against
him, forfeit his right to a defense which the laws of God and
man would otherwise have given him.
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“If a man. for the purpose ol bringing another into a quarrel,
E:lrli”'”[‘i.l.\ ||i|:| a0 |||i|.! ir -\.:“LI.:'\- 15 i"llil.l"ll'.":l_ .'.fl'.:l |.!I" !"'|"='||
causing the quarrel is overmatched, and to save himself from

apparent danger he kills his adversary, he would be guilty of

:||:LI|'~L|I|';‘h141. if not of murder, because the necessity, e ing of

his own creating, shall not operate in his excuse,
“You are therefore to inguire whether this assault upon the
i I

defendant by the deceased was or was not by the procurement

of the defendant: if it we e, he cannot avail himself of the de-
fense now set up tor him.

“You have heard the whole story of the misunderstanding Lyez-
tween the de ‘.Jq'||-..!.|||[ .'|:|-:] ‘.|||' f..l'I.—r of |1'|" |!-'|,'- wsed To 1':I” i
man a coward, liar, and scoundrel in the public newspapers, and
to call upon other printers to publish the same, is not jll~'l|i.|'||'.!'
under any circumstances, whatever

“Such a qu-Ii:\:rirm is libelous in its verv nature, as it neces-
.\;t!':l_'n excites to revenge and ill blood, Indeed, I believe a court
of honor, if such existed. to settle |:.|-\.|-rli!|'~.' of this nature '.\'ll'i!I!
not justify such a ]1rnn-]'.|,r1|<1lir-u as the one alluded to.

"Neither can 1 refrain from censuring the manager of the
paper who admitted such a Jnl]uiiu ation for so readily receiving
and '|1:|||1:l'1hin'_[ what, in its VEry nature, w ould tend to disturb the
public peace. But, gentlemen, it is one thing for a man to have
done wrong and another thing for that wrong to be of a nature
to 'il."{lfi{'-. an attack Upon his PETSON. It pe rsonal WTOnE, done by
the father of the deceased to the defendant, would not justity
him in ]-Il]r]'.-\hjl:l; a libel, neither would the libel have justified
the deceased or his father in ;H‘;’.!L'].."ir]'_: the person of the author ot
the libel.

“No man can lake vengeance into his own hands; he can use

‘..'il’.-]:-nl;'-e- 1'||'|]'-.' in ||-'F1 nse ||F |‘|';- ['l".'-lll!l \,.:'- '-'\.'I:r-!\. | WEVET aE-

gravating, no libel however scandalous, will authorize the sulfer-

ing party to avenge himsell by Lilows
“If, therefore, the deceased’s father—the object of the news-

paper puhll-. ation—would not be justified had he attacked the




142 A REASOMNABLE DOUBT
defendant and beat him with a cana, still less would the circum-
stances have justified the unfortunate young man, who fell a
victim to the most ”“]"']!-'H‘ and ever to be lamented l.ll"-'urﬂlh'.

“For, however a young and ardent som may find advocates in
EVErY Fenerous breast for 4.-:».]:||J|J:sizr__: his father's lilhlrt:'l from
motives of filial affection and just family pride, vet the same
laws which govern the other parts of the case would have pro-
nounced him gllzlt}. had he lived to answer for the attack which
was the cause of his death

“The laws allow a son to aid his father, if beaten, and to pro-
tect him from a threatened felony or personal mischief, and in
like cases a father iy assist o son: and should a Li”ltlj_{ in either
case take place it is excusable; but neither one nor the other
can justify resorting to force to avenge an injury consisting in
words, however opprobrious, or writing, however defamatory.

“Upon the whole, therefore, should you be of the opinion that
the defendant, in order to avenge himself upon the father of
the deceased, 1!I'L-l-.||n! himself with the LE:-.lt”_‘. Weapon which
he afterwards used: went with a view to meet his adversary
and expose himself to an attack in order that he might take ad-

vantage of and kill him; intending to resort to no other means
of defense in case he should be 1-'~-'i't1i-1.'.'|'r-'11. then there is no
doubt the killing amounted to manslanghter. But, if from the
evidence in the case yiou should believe that the defendant had
no other view but to defend his life and person from an attack
which he expected, without knowing from whom it was to come;
that he did not |._'l|i:E:III“.']:'| throw himself in the way af the at-
tack. but was !.|t':'-]_1. E'III!I"-T.-iIl:_‘ his lawful vocations, and that in
fact he could not have saved himself otherwise than by the
death of the assailant—then thi k|||ir|f:: was excusable, proy ided
the cireumstances of the attack would justify a reasonable ap-
prehension of the harm which he would thus have a right to
prevent. Of all this you are to |=u'.=:{c' and determine, II.,':;'\.lrI:_" re-
gard to the testimony ol the witnesses who have given evidence
to these several points.
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“The last ~.I1hil'-.| on which 1 shall troubls you the

which has been o forcibly g d UPOn vour minds by the counsel

¥ I i 1 - | tha
on one side, and as zealously and ably commented on by the
]

ather, touching the ned essity of exi luding all prej icices and
possessions relative to this cause. 1 do not 1P hend these ob-
servations were in any degree necessarv, as I cannot bring my
mind to feel that the verdict of twelve upright, intelligent jurors,
\l"]l|'|'l:| |s1. ].:ll ﬂ.'-|||'| 'f:r' mass 0ol ’|||'II 1I|'.|'f nw citizens “'i” !II'
founded on .;||1r|.5||'_‘_' beside -'_|:- f_.-*-' an i -|< :|;"Il‘-|il..x1-r]|' tD
the case.

“Eveny person of this numerous asser .1-'|j-. let his own :-:1{.-.. 1
of the merits of the case be as it may, must be satished of t
fairness, regularity, and impartiality of the trial, up the present
'|'||'I|-|| ..I||! SHIre 1 fiim ‘_h.-! ||l.'!.|||-: '.k]::- || ; |- It to I- '! Il ]I‘.'
vou will "rn[1.=5r the ger eral character of the trial, 1f you discharge
YVOUT ||I|‘."-. r_-.-!,:-\.l_'||_"l;|:l:\|‘\. as J ||,|'.-' T l!l:l.l'll ‘\. il '\-'-'.” W, :'u.'[].-' r
your verdict be popular or unpopular, you may defy the censure,
as I know YOl would disregard the _l]";'-!‘n:x- af the surrounding
multitude,

"You, Gentlemen, will no I rst to violate the solemn
oath vou h taken and seek for a conviction or an a '|'-'.'HJ:| ot
the defendant Upon any other |=JJ:.-.'I]I'.-. than those which the
oath has sanctioned. And as 1 trust that in performing my
I have conscientiously regarded that oath which oblig
faithfully and impartially to administer the laws according
Iy best skill and |=::! rment, so that in discharging vours yul
will have due regard to that which ""“!" ISES Upon you the obliga-
tion, well and truly, to try

defendant .Ill.(.lll:l.ll:'_'\. to law and the evidence which has been

the cause between the State and the

. =
given you. . .

The jury returmed a verdict of Naot Eiu.-i||_x.




