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“Racism is so universal in this country, so widespread, and deep-seated, that it is
invisible because it is so normal.” Shirley Chisholm

Equal Justice: A Dream Deferred?

This report is a compilation of interviews and research on the issue of
systemic racism' in the New York State Court system, how it is knowingly and
unknowingly perpetuated, and how we can eradicate it. There will be
uncomfortable, but necessary, truths. It is not meant as a condemnation of every
employee or administrator or supervisor. Rather, it will reveal the extent to which
systemic racism is invasive and like any other cancer, it must be removed in order
to ensure a fair and just system for the community.

The Judicial Friends Association, Inc. (JF) was established in 1976 by a
group of Black judges within the State of New York seeking the fair and just
treatment of minority judges, judicial staff, and attorneys. We are the oldest
organization committed to racial equality in the field of law for racial and language
minorities in the State of New York. Currently, there are over 180 Black judges
serving in New York State courts (see Appendix A, “New York State Unified
Court System — Diversity on the Bench, 2015-2020”).2 We serve to educate and
advocate on behalf of the judiciary, court staff, and attorneys on issues affecting
the court system.

JF recognizes the efforts of the Office of Court Administration (OCA) to
improve the administration of justice through the Equal Justice in the Courts
Commission, led by Secretary Jeh Johnson, the Franklin Williams Commission
and other court improvement initiatives. In response to the formation of Secretary
Johnson’s Commission and the tragic continued killings of unarmed Blacks and
Latinos by police officers across the nation, JF formed a committee to prepare a
comprehensive report delineating issues with proposed solutions on the matter of
institutional racism in our courts. Former Police Officer Derek Chauvin had no
problem kneeling on George Floyd’s neck on May 25, 2020, as Mr. Floyd laid
helpless and defenseless on the ground, gasping for air and begging for mercy as

! There are different forms of racism. “Institutional racism” exists where assumptions about race are structured into
the social and economic institutions in our society. It occurs when organizations, businesses, and institutions such as
police departments, discriminate, either deliberately or indirectly, against certain types of people to limit their rights.
This type of racism reflects the cultural assumptions of the dominant group. “Structural racism” refers to the
accumulation over centuries of the effects of a racialized society (Race Power and Policy: Dismantling Structural
Racism at 15, Grassroots Police Project).

2 Information contained in the Charts attached as Appendices D-G, 1-K and M to this report were derived from
diversity statistics provided by the Office of Court Administration (“OCA”).
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his life seeped out of his body. The killing of Mr. Floyd and the police shooting of
Jacob Blake seven times in the back on August 23, 2020, both occurring during the
midst of the COVID-19 pandemic that forced us to be still and confront the
aggregate of practices and injustices that lead to the institutional racism pervasive
in our court system.

I. APPOINTMENT PROCESSES FOR JUDGES AND NON-JUDICIAL
STAFF

JF supports the principle of an independent judiciary. We also support the
New York State Court system where Justices are elected by the People of the state
of New York from judicial districts statewide to preside over trials commenced
within that district. We also support the Williams Commission’s initiative aimed at
developing a fair and equitable process for the appointment of justices and judges
to the bench. However, we are compelled to address OCA’s institutional bias,
particularly in the selection of justices and judges that has a profound
discriminatory effect on the racial and language minority residents and voters of
the State of New York.

JF is greatly concerned that although OCA continues to proffer that it is
dedicated to racial diversity, even the most cursory review of the court’s selection
plan for the appointment of justices and judges shows a deeply flawed system that
disenfranchises Black people in our state. Historically, racial minorities have been
underrepresented in judicial appointments, including the following categories, as
shown below: Court of Claims, Acting Supreme Court Justices and New York City
Family, Criminal and Housing Courts. This must end. Judicial racial diversity is
essential to increase public confidence in the judiciary and the courts, provide
decision-making power to formerly disenfranchised populations, and ensure equal
justice for all. A racially diverse judiciary promotes an exchange of different ideas
and points of view and reduces the effect of unintended racial, gender and
institutional bias. Additionally, racial diversity in the judiciary promotes a more
informed deliberative process amongst the decision-makers on the bench.

A. Judges

To assess the extent to which racism affects the New York State Unified
Court System (“UCS”), one must start at the top and ask, “are Black judges
participating in the most powerful, policy making positions within OCA?” The
answer is a resounding NO.



The governing body of UCS is the Administrative Board of the Courts,
which consists of the Chief Judge and the Presiding Justices of the four Appellate
Divisions. There are 0 Blacks. Within OCA, the Executive Officers are the Chief
Judge; the Chief Administrative Judge (who “oversees the day-to-day operation of
the Statewide court system”); the Deputy Chief Administrative Judge for New
York City Courts and the Deputy Chief Administrative Judge for the Courts
Outside New York City (who are responsible for “overseeing the day-to-day
operations of the trial-level courts” within and outside New York City,
respectively). There are 0 Blacks. The sole Black Executive Officer is the Deputy
Chief Administrative Judge for Justice Initiatives (who “leads the newly expanded
Office for Justice Initiatives (OJI) which is tasked with ensuring meaningful access
to justice for all New Yorkers...”). As to the three other statewide Judicial
Officers, namely, Chief of Policy and Planning, Coordinating Judge for
Matrimonial Cases and Statewide Coordinating Judge for Summary Jury Trials,
there are 0 Blacks. The sole remaining statewide position is that of the Dean of the
Judicial Institute, and it is held by a Black judge (see nycourts.gov [Court
Administration]). Of the 2 Presiding Judges of the Appellate Term, 1, who was just
appointed in August 2020, is Black.

The next level involving supervision is that of Administrative Judges
(“AJs”) who ““are responsible for the on-site management of the trial court.”
Currently, of the 12 AJs within New York City, 3 are Black, the last of whom was
just appointed in July 2020.> The Bronx and Brooklyn, two of the most populous
counties of Black residents, have 0 Black AJs.* Out of the 10 AJs outside New
York City, 2 are Black (see Appendix B, “New York State Unified Court System-
Diversity on the Bench: Administrative Judges, 2015-20207). “Supervising Judges
are responsible for assisting Administrative Judges in the on-site management of
the trial courts, including court caseloads and personnel and budget management...
[and] manage a particular type of court within a county or judicial district.” As of
2019, out of 60 Supervising Judges, 10 are Black® (see Appendix C, “New York
State Unified Court System-Diversity on the Bench: Supervising Judges, 2015-
2019”). Notably there are 0 Black Supervising Judges in either the Bronx or
Brooklyn Criminal Court or Family Court.

* The opening for this AJ’s appointment had been pending for almost a year by the time of this new appointment,
with the Deputy Chief Administrative Judge serving as the Interim Administrative Judge in that county.

4 The most recent 2019 census population estimates for Blacks are 43.6% in the Bronx and 33.8% in Brooklyn
(Census.gov).

5 The Administrative Judge for NYC Criminal Court currently serves as Interim Supervising Judge in Richmond
County.



On the trial level, it appears that Black judges fare much better when elected,
at least in the City of New York. Currently, out of 134 New York State Justices
elected in the city of New York, 38 or 28.4% are Black (see Appendix D, “New
York State Supreme Court Judges Elected in New York City”). Similarly, the
number of Black elected Civil Court Judges in New York City is currently 31 out
of 119 judges (26.7%), numbers that have been fairly consistent since 2015 (see
Appendix E, “New York City Civil Court Judges-Elected from County-Wide and
Districts™). Unfortunately, there is no good news with respect to elected Supreme
Court Justices outside New York City. Thus, in 2020 there are 9 Black Justices out
of 143 Supreme Court Justices (6.3%), representing an upward trend from a low of
6 out of 141 in 2015 (4.3%) (see Appendix F, “New York State Supreme Court
Judges Elected Outside New York City™).

The State Supreme Court Justices are augmented by Court of Claims Judges
and Acting Supreme Court Justices. Currently, there are 6 Black Court of Claims
Judges out of 81 (7.4%) appointed by the Governor. This too represents a pitiful
high from a low of 4 Black judges out of 82 (4.9%) in 2015 (see Appendix G,
“New York Court of Claims™).

When the appointing authority is OCA, however, the story remains the same
with respect to the lack of any real diversity. As to Acting Supreme Court Justices,
currently only 24 out of 256 (9.4%) are Black; this number represents an increase
from 19 out of 256 (7.5%) in 2019 and 27 out of 307 (8.8%) in 2015. (see
Appendix H, “New York State Unified Court System — Diversity on the Bench:
Acting Supreme Court Justices, 2015-2020"). The New York City Civil Court,
Housing Part, commonly known as “Housing Court,” handles over 250,000 cases a
year. The Chief Administrative Judge of the State of New York makes the ultimate
appointment of judges to the court from the recommendations of the Housing
Court Council. Currently, only 10 out of 50 (20%) Housing Court Judges are
Black, compared to 4 out of 50 in 2015 (8%) (see Appendix I, “New York City
Housing Court Judges”).

And equally unimpressive are the appointment numbers by the Mayor of the City
of New York. Currently, a mere 12 out of 107 (11.4%) judges appointed to
Criminal Court and 13 out of 55 (23.6%) New York City Family Court Judges are
Black. In 2015, 13 out of 103 (12.6%) Criminal Court judges and 8 out of 54
(12.6%) Family Court judges were Black. Thus, the trend downward for Black
Judges in Criminal Court in terms of both raw numbers and percentage persists
even when the number of judicial slots are increasing. These overall numbers are
disproportionately low in terms of either our share of the population, or as the
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people being served by the Criminal and Family Courts (see Appendices J and K,
“New York City Criminal Court Judges-Appointed by the Mayor of the City of
New York” and “New York City Family Court Judges-Appointed by the Mayor of
the City of New York,” respectively).

It should be noted further that most of the positions held by Blacks are in the
southern-most tip of New York State, i.e., the five counties of New York City,
Nassau, Westchester and the 9th District.

B. Non-Judicial Staff

OCA’s Workforce Diversity figures fall within eight categories: Officials
and Administrators, Professionals, Technicians, Protective Service, Administrative
Support, Paraprofessionals, Service Maintenance and Skilled Craft. The category
of Officials and Administrators covers a myriad of jobs including Agency
Managers, Attorneys General, Chief Clerks and Deputies, Computer Support
Professionals, Computer Systems Analysts, Court Attendants, Court Clerk
Specialists, Court Reporters/Supervising Court Reporters, Lieutenants,
Management Analysts, OCA and Executive Assistants and Senior/Principal Court
Reporters (see Appendix L, “New York State Unified Court System — Workforce
Diversity, 2015-2020). A chart of the number of Blacks employed in non-judicial
positions from 2015 to 2020 is attached as Appendix M (see Appendix M, “New
York State Unified Court System — Workforce Diversity, Non-Judicial Black
Employees-2015-2020").

As with the judiciary, the lack of diversity with respect to both management
and concomitantly, salaries, tracks the same downward trajectory. On the other
hand, positions which are on the lowest rung or pay the least, are upward bound.
The Chief Judge and her administrators must ask, “when we have a meeting with
our management staff and look around the table, how many of those seated
around that table are Black?”

For instance, some of the most powerful positions with the highest
Pay Grade of 560 fall within the job category of OCA and Executive
Assistants (see Appendix N “New York State Unified Court System —
Title Categories”). Currently, out of 61 such positions, a mere 6 are held by
Blacks. In the Protective Services category, in the last six years, there have
been 0 Black employees in these leadership roles.



And of course, the day-to-day management of trial courts and appellate
courts are handled by the Chief Clerk (in New York City); District Executives
(outside New York City); and the Clerk of the Court, respectively. Currently,
there are 0 Blacks employed as Clerk of the Court in the Court of Appeals, any
of the Appellate Divisions or the Court of Claims. Indeed, Black employees hold
very few positions as Chief Clerks, or Deputy Chief Clerks (45 out of 485).

Such positions are often linked to high-paying salaries. For instance, the
Pay Grade level above 528 is typically associated with positions within the
Appellate Division, the Appellate Term, the Court of Appeals and the Court of
Claims, where 38 out of 217 were Black. The positions which held the highest
Pay Grade of 560 only had 6 out of 34 Black Clerks. As for other Chief Clerks
and Deputy Chief Clerks receiving a Pay Grade level between 518 to 526, only 7
of 268 were Black (see Appendix O, “New York State Unified Court System —
Workforce Diversity, Chief Clks & Dep-July 2020”).

Over the last five years, the number of Blacks working as Officials and
Administrators has proportionately decreased even as the number of jobs have
increased, from a high of 64 out of 692 in 2015 to its current 67 out of 766.

On the other hand, the highest percentage of Blacks are employed as
Data Entry Clerks, currently 63 out of 108, representing 60% of all
employees in that category. The Pay Grade is 510. Also, 66% of Printing
Machine Operators are Black. Court Analysts, which fall within
Paraprofessionals, represent another high proportion of Black employees
within the New York State UCS (12 out of 37), at a lower Pay Grade of
512. Currently, the rate of Black Court Analysts experienced an increase
from 28.6% in 2015 (14 of 50) to 35.3%, in 2020 (see Appendix L).

Service Maintenance positions range from Custodial Workers and
Building Superintendents with a Pay Grade ranging from 509 to 531;
Management Analysts at 531, Nursery Attendants at 510 and
Uncategorized Titles at 514. From 2017 through 2020, 0 Blacks held any
Service Maintenance positions. In 2015 to 2016, only 1 Black person out of
20 (5.0%) and 19 (5.3%), respectively, held a Service Maintenance
position. Both positions held by Blacks were as Nursery Attendants (see
Appendix L).



Recommendations:

1. It is imperative that the court system identifies the underlying reasons for the
low rate of diversity with respect to judicial and non-judicial supervisory
positions, as well as for non-judicial positions with higher Pay Grades;

2. OCA must take affirmative steps to train Black employees to hold such

positions with a transparent grooming process;

post openings and encourage candidates of color to apply for such positions;

have a transparent hiring and selection process; and

5. provide institutional support once these employees obtain such positions.

II. JUDICIAL ASSIGNMENT OF CASES AND PARTS

B w

This portion of the report addresses the manner in which cases and parts are
assigned to judges within the New York State court system, the importance and
impact of such assignments on a judge’s career and on the public’s perception of
the court system, and how to accomplish uniformity in these assignments.

Issue: There is a lack of diversity amongst Administrative and Supervisory
Judges who make decisions regarding case assignment and part assignment, which
detrimentally impacts the careers of judges of color and the public’s confidence in
the court system.

JF surveyed the sixty (60) current® Supervising and Administrative Judges as
to the policies, procedures, and practices governing case assignment and part
assignment in their respective courts. We received twenty-three (23) survey
responses. Some Administrative Judges responded for their entire Judicial District,
while some Supervising Judges responded specifically as to practices in their
individual courts.

The overwhelming response was that decisions as to case and part
assignment rest with the Administrative Judge. Most, if not all, survey respondents
indicated that the policies were not in writing. As to case assignment, respondents
indicated that a random assignment system was utilized and overseen completely,
or to a large degree, by the Chief Clerk’s Office. Finally, with respect to specialty
part assignments, survey respondents indicated that such assignments rest in the
discretion of the Administrative Judge.

® As of June 30, 2020.



Some Administrative Judges expressed that they solicit interest from judges
in their court and further, articulated that decisions are made after some process,
taking into account an interested judge’s experience, interest, and expertise.
However, not all Administrative Judges reported utilizing a systematic approach
either as to utilizing one process for all openings, or as to utilizing a systematic or
uniform approach from a neutral source, such as a stated guideline from OCA.
Nearly all respondents indicated that all judges know that they are welcome to
request specific assignments, state interest and that they have an open-door policy.

The information received from some of the current Administrative Judges
seems to indicate that there are various processes in place that are working well
with no problems, so there should be no complaints. There were others, both past
and present, who believe to the contrary.

JF also interviewed eleven experienced Administrative or Supervisory
Judges by telephone to ascertain whether the stated random case assignment and
part assignment policies were considered effective and free from bias, implicit or
explicit. The interviews were semi-structured. Each participant was asked the same
set of questions although other subjects were discussed during the interview. To
encourage participants to speak candidly, interviewers guaranteed each person’s
anonymity. Consequently, this summary makes no reference to the source of the
comments. It serves as an overall look into the perception of the court system by
these judges.

A. Authority of Administrative and Supervising Judges

After review and investigation of the processes and protocols concerning
part and case assignment, it is apparent that the power and control over which
parts, and ultimately, which cases each judge is assigned rests with the
Administrative Judge. The position of Administrative Judge within the court
system is powerful and, in many instances, lacks transparency and internal
controls. The duties of an Administrative Judge are akin to that of a Chief
Executive Officer for a particular county. They handle banking, construction and
renovation of courthouses, case management, hiring and promotion. Most
importantly, an Administrative Judge has wide discretion as the final decision-
maker. Thus, the lack of Black Administrative Judges negatively impacts the
careers of Black judges and the court system as a whole.

Supervising Judges are given great discretion in assigning judges to the
parts in lower courts and Administrative Judges likewise in Supreme Court.
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Thus, there is a potential issue regarding the use of “wheels” and assignments
and the lack of transparency in this process. An issue such as if the
Administrative Judge favors others, is biased, or if s/he or they dislike a judge,
will improperly affect case and part assignment.

Additional issues of concern arise where Supervising Judges and
Administrative Judges have close relations and connections to bar
associations. Certain bar associations are very powerful to the extent that
they have been vocal when they are displeased with a judge. In some
instances, Administrative Judges have acted at the behest of bar
associations on an improper basis, unfairly impacting a judge’s assignment
and resulting in that judge’s reassignment.

B. Specialty Parts

There are some parts that are deemed ““specialty” parts. These include the
Commercial Division, Matrimonial, Mortgage Foreclosure, City of New York
cases, Drug Treatment and Youth Parts. Some of these assignments, like the
Commercial Division, are coveted by judges who wish to advance in their judicial
careers. These assignments are supposedly given to judges who have seniority and
the most experience in a particular area, however, many assignments appear to be
made due to the influence of politicians, big law firms or Bar Association sections,
or because a particular judge is favored by their Administrative Judge.

In comparison to their white colleagues, Black judges frequently are
assigned for extended periods to parts that do not allow for upward mobility. For
example, assignments to Article 81 (Guardianship), Mental Hygiene, Community
Court and Drug Treatment Courts are not ones that judges desire for an extended
period of time if they have ambitions to advance in the judicial system. These parts
normally do not afford the opportunity to preside over jury trials, or to write
decisions on complex, varied legal issues. As such, these assignments do not
normally lead to the more coveted assignments.

The Commercial Division is considered the crown jewel of the court, yet it
is rare that Black judges are assigned there or even given an opportunity to apply
for the part. This problem is particularly acute in New York County where only
one Black judge has been assigned to the part for many years. Notably, several
judges serving in the Appellate Division, First Department were previously
assigned to the Commercial Division in New York County Supreme Court. There
appears to be no written guidelines as to the eligibility requirements for a position



in the part nor the posting of any notice of vacancies therein. The lack of
transparency is still pervasive in this area.

C. Assignment of Cases

Similarly, there is a lack of transparency about the assignment of major
cases which significantly impacts substantial legal issues. They are rarely assigned
to Black judges. This is not just devastating to career goals but to the community,
as judges of color have less of an ability to help shape the law, have important
decisions published and receive publicity for presiding over important cases. Such
publicity for judges of color encourages public confidence and pride in the
judiciary, as a diverse bench reflects a diverse community. For example, one
interviewee who served in many different areas in the court system, including
positions in court administration, served as a trial judge in a court with an
Administrative Judge of color. The interviewee observed that the judge made sure
assignments were made with fairness and judges of color were given an equal
opportunity to advance. As such, in this area, diversity truly matters.

The clerk exercises considerable discretion to determine which trial-
ready cases are referred to individual trial judges. Certain judges appear to be
able to select their own cases from the inventory of trial-ready cases.
Historically, major prosecutions and notable press matters were never
assigned to Black judges. Though a rotation or wheel assignment was
purportedly utilized, these matters were “held” until a white judge became
available for assignment. After concerns were raised, “expediters” were
created. The expediter physically traversed the courthouse to ascertain who
was available for trial so that a fairer and more equitable assignment took
place. As the criteria for assigning high profile, complex or sensitive cases
was unclear, the policy was changed to assign specialized assignments based
on experience. However, some administrative judges bypass the random
assignment system and assign “highly politicized” or “novel cases” to their
own dockets.

In lower court, the ability to influence case assignment is lessened as most
often a circuit system is utilized where judges rotate through various set parts,
including trial assignment. Some, however, are based on seniority, experience in a
specialized area and other factors. Though assignments may not be exactly
identical, on an annual basis, most judges have the opportunity to sit in all parts
equitably, unless they are assigned to specialty parts.
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Furthermore, nearly all judges there seek a trajectory which would propel
them to a superior court. Thus, everyone is seeking greater jury trial experience.
Trial ready cases are assigned to a cadre of judges selected based on their seniority
and experience. In Criminal Court, cases are assigned to specific Parts at
arraignment.

Previously, there generally were no written rules regarding the
assignment of civil cases. Cases, excluding specialty cases, are typically
assigned by a computer system to available judges for pre-trial matters.

D. Lack of Diversity in Positions of Authority

As set forth in Part I, supra, there is little diversity in any of the major
supervisory administrative judicial positions within the court system, including at
OCA, the Court of Appeals, the Appellate Divisions, the Appellate Terms or the
Court of Claims (see 2 — 3, infra). Recently, a Black Justice who sat on the
Appellate Term for a significant period of time (27 years) was overlooked and a
white male was appointed as Presiding Judge. The appointed individual had served
on that bench for a significantly shorter time period than the Black Justice.

Since the retirement of the former Deputy Chief Administrative
Judge, there are no Black judges holding positions with substantive
decision-making power, such as Chief Judge, Chief Administrative Judge,
or Deputy Chief Administrative Judge, within OCA handling functions of
Court Operations. This is of particular concern because judges holding
these positions determine which judges are assigned to particular counties;
specialized parts; appointments of management staff and other key
personnel positions; as well as fiduciary appointments. Of note, the last
time there was a Black Chief Clerk appointed/promoted was during the
tenure of a Black Administrative Judge. Equally noteworthy, there have
been no substantive promotions of Black employees in the county where
there was a Black Administrative Judge since that person’s tenure ended.

Additionally, many non-judicial supervisory and high paying positions also
lack diversity (see 5-6 infra). Upon the retirement of management personnel who
are not people of color, there exists significant resistance to having people of color
hired or promoted to foster any kind of diversity in upper court management.

There also have been complaints that in some instances of promotion
of non-judicial staff, credentials of successful applicants were less stellar
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than those of unsuccessful applicants of color. This was true particularly
where the person promoted had some connection to those conducting the
interview.

E. Assignment of Judges

The Administrative Judge assigns judges to the various parts. Typically, this
judge announces when there are vacancies and makes selections from among the
judges who volunteered. Also, some Administrative Judges conduct individual
interviews annually with judges to see if they are satisfied with their current
assignments. If a judge wishes to change assignment, s/he or they may be
reassigned based on their expertise, experience and the needs of the court.

In the past, Supervising Judges were selected without notice to the
bench that such positions were open. Due to complaints and concerns
voiced by local bar associations and individual attorneys that a jurist was
selected for an opening without notice to the bench or the bar, the selected
jurist was removed from the position. Thereafter, notice of the vacancy was
provided to the bench and interviews were held. Ultimately, a different
Supervising Judge was selected.

It was noted that certain counties in New York City appear to operate
as dumping grounds for undesirable judges. If a Supervising or
Administrative Judge has a conflict with a judge in their court, whether
justified or not, that judge would be transferred to one of these counties.
Often it is a county with a larger number of minority judges.

We believe, as we have previously publicly stated, that the Chief
Judge’s proposed court consolidation plan will result in OCA being able to
dictate the county and part to which a judge is assigned without the judge’s
consent and without regard to the electoral choice of the community from
where the judge was elected. For these reasons and many others, as JF
noted in a previous report and testimony, this plan will not improve the
flaws within the court system and it will have a detrimental impact on
judicial diversity.

F. Lack of Transparency

There are no written rules regarding assignment of cases. The
Administrative Judge, sometimes with the input from higher-level administrative
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judges, assigns complex cases to a pool of specially designated judges. The
claimed considerations for such designations include: 1) whether the judge has
special expertise in the assigned cases by type, such as homicides; 2) whether the
judge had a reputation for giving both sides a full and fair hearing; and 3) whether
the judge could efficiently and effectively manage the case process and the
courtroom. In addition, on some sensitive cases, the assignments were made with a
goal of mitigating or downplaying any perceived political biases. In some
instances, the District Attorney’s Office appeared to have undue influence over
which judges are assigned to complex cases.

Chambers assignments are another issue where inequity abounds. While
seniority is the purported basis for such assignments, same is not borne out upon
scrutiny. This bias within the court system toward Black judges is not only
unacceptable, it feeds the public perception of race-based bias for persons
“outside” the court system, including Black attorneys and Black litigants.

G. Conclusion

Issues of race exist, nonetheless, where there is a lack of support for some
Supervising Judges from the Administrative Judge, particularly as it pertains to
challenges to leadership by non-judicial staff. There have been complaints that
Deputy Administrative Judges and Supervising Judges are often undermined or not
considered by their supervisors when vacancies occur in top-level roles within their
courts. There is an unwillingness to show outward support of Supervising Judges
when policy or personnel changes are made and then challenged by union-
represented employees. Thus, a Supervising Judge is limited in his, her or their
impact to make change, foster equity and fairness, and/or advance diversity.

However, as shown by the information provided by our interviews, the
specter of racism and bias continues in our court system and belies the impression
given by the survey results that an arms-length case or part assignment process is
in place, free from racial bias, cronyism, or favoritism. However, racist outcomes
do not require racist actors.” Black judges report a variety of experiences, which
differ from their non-Black judicial colleagues. In addition, specific instances of
biased treatment resulting from the unfettered discretion of Administrative Judges,
maintains a system where such racist acts continue to thrive. Moreover, the dearth

’ Further, focusing on individual instances of racism can have the effect of diverting our attention
from the structural changes that are required to achieve racial justice (Race Power and Policy:
Dismantling Structural Racism, citing Racial Profiling in Canada: Challenging the Myth
of “A Few Bad Apples,” eds. Carol Tator and Frances Henry 2006).
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of Black Administrative Judges and Black Supervising Judges in the hierarchy of
the court system perpetuates the continuation of institutional policies and
procedures, which inure to the detriment of Black judges, Black non-judicial
personnel, Black attorneys, and Black litigants. Additionally, it results in mistrust
of the judicial system and renders all the hard work of those who seek fairness and
justice, potentially meaningless.

Recommendations:

A. Recommendations By Interviewees

1. Utilize job postings;

2. Institute a hiring system more akin to what is used for judicial
selection where interviews are conducted by a series of stages
conducted by diverse interviewers. The first stage may involve a
screening committee which reviews the candidates’ application,
resume, decisions and references. The second stage may include a
smaller committee to conduct the first round of interviews to narrow
the pool of applicants. The final round of interviews would ultimately
determine the person hired for the promotion. This system would
ensure transparency in the interview process and provide equally talented
individuals the equal opportunity to advance. After the candidate is
selected, the unsuccessful applicants should be provided with feedback
regarding the basis for their non-selection to ensure that individuals can
make necessary adjustments for future consideration of other leadership
positions or assignments;

3. When people of color are promoted to positions of authority, they
must be provided the power and authority to excel in the position, and not
merely be given the title with reduced authority as a pretext in order to
improve diversity statistics; and

4. OCA should conduct an anonymous survey of Black judges to elicit
true impressions and reports of the experiences of Black jurists. Such a
survey would shed light on racial issues affecting judges of color and
solicit ways to diminish and eradicate institutional racism within the
court system.
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B. Overall Recommendations

1. Each court should have a written plan or system for assigning cases,
including those designated by subject matter. Courts should use some
variation of a random drawing to assure the equitable distribution of
caseloads and ensure the highest degree of impartiality;

2. Judges having special expertise should be assigned to cases, such as
complex criminal and civil cases, that require exceptional judicial
management. Specialized assignments should be made with special care
taken to widen the candidate pool and ensure that the decision-making
process is free from bias;

3. Administrative Judges should be prohibited from routinely assigning
high profile cases to their own dockets. Not only does this misapprehend
the role of the Administrative Judge, but also undermines fairness and
promotes judge shopping;

4. The Administrative or Supervising Judge should be responsible for
enforcing case assignment protocols in his or her court, even when such
protocols are primarily executed by the Chief Clerk’s office;

5. To ensure that everyone has equal access to career-enhancing work,
training opportunities should be created for less experienced judges with
the specific goal of preparing them to preside over complex cases; and
6. A periodic diversity audit should be conducted at all levels of the UCS
to determine whether the Court’s hiring, retention and promotion
practices are aligned with the Court’s stated diversity goals.

III. COURT OFFICERS AND TREATMENT OF COURT USERS
A. Selection and Training of Court Officers
Issue: There is insufficient bias training for court officers.

Interviews with present and former Black court officers, including those
intimately familiar with the New York State Court Officers Academy (Academy),
reveal that while there is an extensive training program upon entering the
Academy, there is but one block or class devoted to implicit and explicit bias. This
class is taught by a staff instructor instead of an expert in the field. Academy
trainees receive courses on suicide awareness, “verbal judo,” which seeks to
generate voluntary compliance, Emotionally Disturbed Persons, human trafficking,
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domestic violence and scenario-based training which present opportunities to
discuss empathy for those who are different, however, none of them specifically
addresses racial issues. All agree that there is no real post-academy training on
racial bias. However, officers have an opportunity to voluntarily view videos on
various subjects at their various commands as “things slow down and time
permits.”

Recommendations:

1. Retain an expert on implicit and explicit bias to develop curriculum and
methodology for effective academy and live post-academy training to
facilitate robust discussions;

2. Create a procedure to utilize metrics to measure bias incidents; and

3. As in any paramilitary organization, it is important that those in supervisory
positions from the very top down, consistently and publicly confirm to
officers the importance of racial diversity and the promise of swift
disciplinary action should an officer engage in racist behavior.

B. The New York State Court Officers Association

Issue: The leadership of the New York State Court Officers Association
(NYSCOA) has created and facilitated a racially-charged environment and
adversarial relationship with court personnel of color.

Over the years, the leadership of NYSCOA has been accused of making
racist and inflammatory remarks, thus belittling and isolating people of color. The
leadership has been particularly disrespectful to Black female judges by allegedly
repeatedly using derogatory and profane language when referring to them, such as
calling them “monkeys.” The leadership has also used the internet and social media
platforms to make disrespectful and racist comments, including referring to
potential defendants as “animals,” while several officers “liked” or commented in
agreement with that person’s posts. As recently demonstrated by a Sergeant who
posted a meme of the lynching of President Obama, the internet serves as the
perfect podium for spewing racist comments. To be sure, if the leadership favors
an officer, then it will fully support that officer and it has gained favor with many
officers, including some Black officers. However, as recently demonstrated by the
complaint filed against the leadership by three Black officers from Brooklyn
Criminal Court on behalf of 42 others, which describes “a safe haven for racist
speech and actions,” that support certainly is not universal.
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There 1s a myriad of anecdotes which illustrate the adversarial nature of the
relationship between the NYSCOA and court personnel of color. For instance, in
2016, a Black male judge, with less than two years of experience on the bench
arraigned a defendant accused of murdering a New York City Police Officer. The
leadership pressured the courtroom staff to allow the family of the deceased and
police officers, who were not assigned to the courthouse command, to congregate
inside the well during the arraignment, thereby crowding the defendant and
creating, not only a security issue for all concerned, but an inappropriate,
intimidating environment in the courtroom.

Recommendations:

1. Although OCA does not have authority to remove an elected union
official from power, it is still responsible for monitoring and disciplining
the actions of its employees, including any union leadership. Any
employee of the court system who makes racist, demeaning comments
about people of color, including judges, defendants and others, should be
reprimanded and disciplined. NYSCOA represents hundreds of Black
court officers and OCA should do its part to ensure that it is a supportive,
welcoming organization for all of its members; and

2. Court officers should be reminded that, in addition to filing complaints
with the NYSCOA, they can file complaints with their command and
then with the Inspector General’s office.

C. Little Diversity Amongst Court Officers

Issue: There is a lack of diversity within the supervisory positions in the
Department of Public Safety.

The Department of Public Safety includes court officers and their
supervisors. A review of statistics provided by OCA for the years 2015 through
2020, reveals that in 2020 there are 0 Blacks in the ranks of OCA and Executive
Assistants®; only 9 out of 102 Captains/Majors’; 21 out of 144 Lieutenants'’; and

¥ These positions are NYS Chief of Court Security Training, NYS Court Security Liaison and NYS
Security Coordinator, respectively, and there have been no Blacks from 2015 to 2020.

? There has been a steady decline in these numbers even as the overall number of Captain/Major positions
has increased to its highest number over the period from 2015 to 2020. Thus, there were only 8/94, 9/96,
10/100, 11/98 and 10 /99 such positions held by Blacks for the years 2015 to 2019, respectively.

19 There were 16/156, 18/155, 19/146, 18/150 and 18/152 Black Lieutenants, from 2015 to 2019,
respectively.
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46 out of 427 Sergeants'!. In addition, there are 594 out of 3341 Court
Officers/Supreme Court Officers'? (see Appendix L).

After a candidate takes the Sergeant test, even with a high score, if the
command within which he or she is currently placed does not invite the candidate
to interview for a position in that building, that candidate is forced to transfer to
another command in another county to get promoted to Sergeant. For example,
there are complaints that Black female candidates in Brooklyn were not invited to
interview for a Sergeant’s position in their command, so they were forced to go to
another command to be promoted to Sergeant. However, shortly after their
departure, the lines were opened in their previous Brooklyn command and white
candidates were appointed to those positions.

For promotions above the level of Sergeant, interviews are usually
conducted by the Commanding Officer, the Chief or Deputy Chief Clerk and
possibly the Administrative or Supervising Judge. Therefore, it is imperative that
these positions be held by diverse individuals to increase diversity in all
supervisory positions within the courts.

Recommendations:

1. Create a Chief of Diversity and Inclusion position within the Department
of Public Safety;'?

2. Develop targeted recruitment of Black applicants at CUNY, SUNY and

Historically Black Colleges and Universities (HBCUs) nationwide,

including at job fairs;

Utilize current minority officers as part of the recruitment process;

4. Develop mentoring and leadership programs, including maintaining
contact with potential candidates during the recruitment and hiring
processes;

5. Provide opportunities for rotation into specialized units or on short-term
specialized detail assignments;

(O8]

" There were 35/406; 36/407; 41/421; 42/420; and 42/410 Black Sergeants from 2015 to 2019,
respectively.

12 There were 598/3139, 615/3192; 587/3103; 551/3035; and 579/3284 Black Court Officers/Supreme
Court Officers from 2015 to 2019.

'3 Some of the recommendations track that utilized by the New York City Fire Department following the
resolution of the lawsuit filed by Black firefighters against the Department see “FDNY Strategic Plan,
2015-2017” at 24-28.
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6. Develop objective metrics and program criteria to evaluate the outcome
of recruitment and promotion to leadership positions;

7. Officers who are privy to racist private posts by another officer should be
encouraged to reveal them anonymously, such that they are not subject to
retaliation by their fellow officers or union leadership;

8. When racist and other misogynous posts are revealed, there should be
swift, punitive and public action from the top; and

9. Judges should be told when they are the subject of racist attacks,
particularly where OCA settles a legal action or imposes punishment.

D. Court Officers’ Treatment of Court Users
1. Issue 1: Court Officers’ treatment of litigants needs improvement.

There are cultural problems pervasive in criminal term, both at the Criminal
Court and Supreme Court levels, which facilitate disrespectful, dehumanizing
attitudes, such as when officers, including supervisors, refer to defendants as
“Bodies.” Additionally, some officers appear to be more responsive to inquiries
from white defendants who approach the well. But, these same officers often yell
at Black defendants for approaching the well or ignore them for a greater period of
time, even though the officers may not be busy. In addition, when dealing with
young people, or friends and family members of a decedent who appear in court at
the same time as supporters of the accused, tensions and security risks may result.
The officers must be more sensitive to the needs of both sides and work harder to
deescalate such tensions.

There have been complaints that in Family Court, the officers seem to
presume that all litigants are unemployed and on public assistance, so they do not
value their time. As such, the officers often yell at Black parents who have waited
for hours for their cases to be called and the officers fail to provide them with
sufficient information.

Additionally, there was a complaint that officers treat minority summer high
school, college and law school interns differently than white interns. In one
instance, interns were seated in the courtroom observing a trial and the officers told
the interns of color to put away their phones and to either stop whispering or leave
the courtroom, however, they said nothing to the white interns who were engaged
in the same behavior.
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Recommendations:

1. During the Applicant Verification Unit process to become a Court
Officer, OCA should utilize the assistance of bias experts to develop
pointed questions to ascertain the nature of an applicant’s empathy
and bias as a prerequisite for acceptance to the Academy class. Then,
such training must be emphasized at the Academy and throughout the
year;

2. Commencing with the Academy, officers must be continuously taught
and reminded not to refer to defendants as “Bodies” or “Skels,” since
such terms degrade and dehumanize individuals. Supervisors at the
highest levels must not use such terms and they must publicly advise
others that such characterization will not be tolerated. Those who
persist in using such derogatory terms, despite being directed not to do
so, must be punished. Additionally, care should be taken not to pair
new officers with experienced officers who are known to use such
terms;

3. While there are portions of the Academy curriculum devoted to
empathy, there must be more emphasis on de-escalating situations
involving young people, perhaps with expert advice from
psychologists;

4. Judges must establish a professional and courteous atmosphere in the
courtroom and inform officers of the judge’s expectations with respect
to the treatment of litigants; and

5. There should be a box where litigants can confidentially place any
complaints about their treatment which should result in a follow-up
investigation.

2. Issue 2: Court Officers’ treatment of Black attorneys needs
improvement.

The first row in a courtroom is reserved for attorneys, police officers and the
press. Unfortunately, it has served as a conduit for both express and implicit bias
by court officers, judges, clerks, prosecutors and opposing counsel. There were
many instances reported where court officers, prosecutors, judges and others
wrongfully assumed that Black attorneys sitting in the first row, or who
approached the well, were not attorneys. They assumed they were defendants or
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family members of the accused, even when such attorneys were dressed in business
attire.

For example, there were several complaints about officers telling Black
attorneys who were sitting in the front row to move to other rows to await their
attorneys’ arrival or they told the ones who approached the well not to do so. When
one attorney complained to his supervisor, who then intervened, the officer
retaliated by calling that attorney’s cases last. In another instance, an officer
blocked a Black woman attorney from entering the well and told her that if she
wished to pay the bail for her boyfriend she should go to the bail window in the
hallway. In Family Court, an officer told a Black woman attorney to wait outside
the courtroom so he could take her name, presumably to verify her status. This
attorney had never been stopped when she was accompanied by her white
supervisor or colleagues. A prosecutor told a Black woman attorney “I can’t speak
to you. Wait until your attorney comes.” Another attorney told his Black female
co-counsel, “don’t talk to me. Talk to your lawyer.” Finally, as a Black male
attorney attempted to visit his client in the pens, an officer repeatedly asked him if
he could read and blocked him from walking until he answered. Apparently, the
attorney had missed the sign prescribing the manner in which to enter the pens.
White attorneys rarely, if ever, are forced to suffer such indignities.

Recommendations:

1. Just as they do with a well-dressed white person, court officers,
judges, other court personnel, prosecutors and co-counsel should
assume that a Black person dressed in business attire sitting in the
front row or approaching the well is most likely an attorney and all
attorneys of color deserve the same respect as white attorneys;

2. In Family Court, officers must not assume that Black attorneys are
parents or case workers. This training should start in the Academy and
continue in additional bias training; and

3. Judges should be reminded of these issues during regular bias training
and they should address an officer who engages in inappropriate
questioning of Black attorneys.

IV. HOW IMPLICIT BIAS IMPACTS THE CRIMINAL JUSTICE SYSTEM

It is often said that there is no such thing as equality in the criminal justice
system, it's too complex for that. The search for racial influences in legal and
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criminal justice outcomes has been a major undertaking in law and criminology.'*
Whether the Criminal justice system discriminates based on race is a pressing
policy and theoretical issue intersecting larger political concerns of American
society, because the symbolism of equality before the law is at the heart of our
legal system. Implicit bias, however, can be found in all sectors of the enforcement
and administration of law and it threatens the value we place on equity in the
system. !

This portion of this report examines how implicit bias impacts racial
disparities in arrests and sentencings between black and white defendants, and
some of the reasons behind the disproportionate representation of Blacks in the
criminal justice system relative to their representation in the general population. It
also addresses the awareness that the court system does not have control over the
entire system. However, it has significant control and an obligation to ensure that
justice is done.

A. Analysis

While most studies have focused almost exclusively on sentencing
disparities between Black and white defendants, there has been very little
consideration for how other racial/ethnic minority groups impact this analysis. One
must consider the growing number of Latinos who are now changing the ethnic
landscape of American society.!® The lack of attention historically given to the
treatment of Latino defendants in American courts has been a huge omission,
however, this report will concentrate on the criminal justice issues related to Black
and white defendants.

Disproportionate racial representation within the criminal justice system has
been debated for years. Researchers debating this issue have considered the
relative weight of two primary explanations: one, which is referred to as the
“disparate impact”, and the other which is referred to as “differential treatment.”
The disparate impact explanation suggests that relative to the racial/ethnic
composition of the population, larger portions of Blacks are selected into the
criminal justice system because they either offend at higher rates and/or because
they are disproportionately susceptible to the sanctions of facially neutral laws and

4 Hagen 1987; Sampson and Lauritsen 1997.
15 American Sociological Review, 2000, Vol.65 (October: 705-729).
1 Portes and Rumbaut, 1996.
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practices.!” The differential treatment explanation suggests that racial disparities
arise from overt or implicit discriminatory treatment of Blacks by law enforcers
such as police, prosecutors and judges.'®

Differences in sentencing outcomes, however, may be the result of variables
that are put in place before a defendant is sentenced, since there are multiple points
along the criminal justice continuum where discretion in decision-making may be
influenced by a myriad of factors and where implicit bias may reside. Critical
decision points include investigation, arrest, charging, pre-trial, trial and
sentencing.

At each of these decision points, some official or group of officials exercise
some measure of discretion that may decide the fate of an individual. Investigators
may investigate or decline to investigate an individual, arresting officers may arrest
or decline to arrest, prosecutors may opt for either a harsh or lenient charge, judges
may or may not show favor to an accused person at trial, or impose a harsh or
lenient sentence on that person once convicted.

Recent research employing detailed data sets has found continued evidence
that Blacks are treated more punitively than whites, notwithstanding, differences in
criminal offending, or facially neutral legal or policy factors that might
disproportionately affect minorities.!” Blacks are more likely to be stopped by the
police for legally invalid reasons.?® Beckett and Pfingst*! (2006), found that police
target racially diverse drug markets (rather than white drug markets) because of
implicit biases about the racial makeup of drug traffickers. After arrest and before
trial, other research found that Blacks are more likely to be denied bail and
detained in urban state courts and county jails across the United States.?? Several
other studies have found evidence of differential treatment of prosecutors’
decisions to reject arrest charges.?’

'7 Tonry, Michael, and Matthew Melewski. 2008. The malign effects of drug and crime control policies
on Black Americans. Crime and Justice 37:1-44.

'8 Beckett, Katherine, Kris Nyrop, and Lori Pfingst. 2006. Race, drugs and policing: Understanding
disparities in drug delivery arrests. Criminology 44:105 — 37.

' Spohn, Cassias C., 2013. Racial Disparities in prosecution, sentencing and punishment. In the Oxford
Handbook of Ethnicity, Crime and Immigration, eds. Sandra M. Bucerius and Michael Tonry. New York:
Oxford Press.

2% Tonry and Melewski (2008:6).

2! Beckett, Nyrop and Pfingst (2006).

22 Schlesinger, Traci. 2005 Racial and Ethnic in pretrial criminal processing. Justice Quarterly 22:170-92.
3 Spohn, Cassia C., John Gruhl, and Susan Welch. The Impact of the ethnicity and gender of defendants
on the decision to reject or dismiss felony charges. Criminology.
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Consequently, there are key points along the continuum where law
enforcement may exercise their discretion in a biased manner. Punishment, which
is considered the hallmark barometer of fairness, may not be the only point in
which inequalities may occur. Generally, anywhere official discretion is available,
there is a threat to equal treatment.

We see that policing nationwide has devised many strategies to deal with
inner-city crime. Habitual offender and three strikes laws, hot-spot policing, zero
tolerance and broken window laws affect communities of color that are
disproportionately impacted by extreme poverty.>*

Population over age 16

summonses

‘Misdemeanor arrests REk

Latino

Population over age 16

SUMMOoNses
— 1

More glaring is when you consider overall arrests in New York State in 2018
(see chart below). While whites make up 55% of the population and Blacks make
up only 15%, whites account for 33% of total arrests and Blacks account for 38%
of total arrests. Whites account for only 27% of the total felony arrests, yet Blacks
account for 45%. If you ever wondered if there is any validity to the “prison

* An Unjust Burden: The Disparate Treatment of Black Americans in the Criminal Justice System; by
Elizabeth Hinton, Assistant Professor, Dept. of African and African American Studies, Harvard
University, LeShae Henderson, Special Assistant, Research, Vera Institute of Justice.
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pipeline,” consider that in 2018, Whites accounted for 28% of the prison sentences
and Blacks accounted for 48%.

NEW YORK STATE
2018 ARRESTS AND SENTENCES BY RACE/ETHNICITY

Population Arrests Felony Arrests Prison Sentences

Race/Ethnicity # % of # % of # % of # % of
total total total total

White 10,830,524 | 55% 136,081 | 33% 36.837 27% 3813 28%
Black 2,833,908 | 15% 157,052 | 38% 61,848 45% 6,505 48%
Hispanic 3,754,130 | 19% 96,854 24% 33,001 24% 3,042 22%
Asian 1,710,183 | 9% 13,122 3% 4,678 3% 148 1%
Other- 413,464 2% 6,307 2% 1,852 1% 147 1%
unknown
Total 19,542,209 | 100% | 409,416 | 100% 138,216 | 100% 13,655 | 100%

One must also consider the other, and possibly the most significant
discretionary point along the continuum -- the prosecutor. It has been said that “the
prosecutor has more control over life, liberty and reputation than any other person
in America,”® “because the prosecutor has the responsibility for deciding whether
to bring charges and if so, what charges to bring against the accused, as well as
deciding whether to prosecute or dismiss charges or to take other appropriate
actions in the interests of justice...the character, quality, and efficiency of the
whole system is shaped in great measure by the manner in which the prosecutor
exercises his or her broad discretionary powers.”?°

A District Attorney cannot treat the office as his selfish affair. It is a public
trust. The office is not private property, but it is to be held and administered wholly
in the interests of the people at large and with an eye single to their welfare.?’

But, as the United States Supreme Court noted in the case of McCleskey v
Kemp, “the power to be lenient, [also] is the power to discriminate.”?®

> An inscription on the walls of the Department of Justice; see Brady v. Maryland, 373 U.S. 83, 87
(1963).

% Sandra Caron George, Development, Prosecutorial Discretion: What’s Politics Got to Do with It? 18
Geo. J. Legal Ethics 739 (2005), quoting Attorney General Robert H. Jackson, The Federal Prosecutor, 24
Judicature 18 (1940).

2T Atty Gen. v. Tufts, 132 N.E. 322, 326 (Mass. 1921).

2 McCleskey v. Kemp, U.S. 279, 312 (1987).
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B. Recommendations

The discussion of implicit racial discrimination in the criminal justice
system is far from over. The difficulty in resolution lies mostly within the power of
those who have the power to make discretionary decisions throughout the
prosecutorial continuum. The belief is that acts of discrimination do occur on a
wide basis and may be the result of longstanding social, political, cultural and
personal feelings one has towards another race, or maybe even their own race.
However, in-depth research on this topic -- wide-ranging and experimental as it
may be -- does little to help the Black defendant who gets caught in the criminal
justice web. Change will only occur when those who have the discretionary
decision-making power do all they can to remain steadfast, fair and equal in their
administration of justice and strive to remove any suggestion of racial
discrimination from their decisions. The following are a few recommendations:

1. Police

Implicit bias training aims to increase fair officer decision-making and to
enhance the outcomes of police citizen encounters. Critics have cited that there is
no empirical evidence that exists on the impact of implicit bias training on officer
decision-making in the field or whether officers who are trained in implicit bias are
perceived to be fair by citizens. Moreover, which training modality (classroom or
simulation) is most effective in producing persistent changes in police behavior, or
even how long the training effects will last? The critical question is, can implicit
bias training reduce police officer bias, improve officer fairness in behavior and
ultimately promote public trust in the police??’ Here are some potential solutions.°

(a) Raise Awareness of Implicit Bias Amongst Police Officer Leaders

Awareness training introduces the concept of implicit bias through
conversational training, allowing for discussions of how the brain creates
and stores stereotypical references. This awareness training should begin
at all levels within the police organization but most importantly it should
begin with police leadership;

(b) Transform the Conversation Between the Police and the Community

2 Renee J. Mitchell, JD, PhD, Hebrew University of Jerusalem, and Lois James, PhD, College of
Nursing, Washington State University. Addressing the Elephant in the Room. The Need to Evaluate
Implicit Bias Training Effectiveness for Improving Fairness in Police Officer Decision-Making.

3% Tracie L. Keesee (July 2, 2015), Three Ways to Reduce Implicit Bias in Policing.
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Enhance and expand community policing. When a Police Department
cultivates a diverse workforce, preferably hiring from the community it
serves, it also creates the conditions within the Department for contact
between groups that can reduce negative implicit bias among officers;
and

(c) Establish Policies to Limit the Impact of Bias

Policies must extend to discipline and must distinguish explicit from
implicit bias. If an officer shows a tendency towards explicit
discriminatory behavior, the issue must be quickly and effectively
addressed.

2. Prosecutors
Promote and Hire a Diverse Pool of Assistant District Attorneys

There is strong belief that racially diverse prosecutors’ offices might curb
the operation of implicit racial bias. Studies have shown that diverse prosecutors’
offices might not only facilitate an atmosphere with less implicit bias but could
perhaps also lead to even more thoughtful and efficient decisions;

3. Training for Judges

Judicial training should not end with new judges. Training for sitting judges
is also important. What may be missing from judicial education, even today, is that
it is seldom accompanied by any testing of the individual judge’s susceptibility to
implicit bias or any analysis of the judge’s own decisions, so judges are less likely
to appreciate and internalize the risks of implicit bias;*! and

4. Auditing System

A system of auditing should be developed to evaluate the decisions of
individual judges in order to determine whether they appear to be influenced by
implicit bias in areas such as bail setting, sentencing or even child custody
allocation. Periodic audits in these areas and others could determine whether they
exhibit patterns that are indicative of implicit bias. Auditing could increase the

31 Siri Carpenter, Buried Prejudice: The Bigot in Your Brain, Sci. Am. Mind, May 2008, at 32.

27



available data regarding the extent to which bias affects judicial decision-making.
Secondly, it could enhance accountability in judicial decision-making.

C. Conclusion

There is no magic wand that will eradicate the impact of implicit bias and
level the playing field. The many points along the criminal justice continuum where
a wide range of discretionary decision-making can occur is vast, unstable and subject
to the social and political lines that have been drawn across our courts and indeed
this nation. Much needs to be done to prevent implicit bias from ultimately
influencing individual cases. These are but a few suggestions that the criminal justice
system could implement, touching on the areas involving the police, prosecutors and
judges.

V. USE OF DATA TO ANALYZE STATISTICS TO HIGHLIGHT AND
ELIMINATE RACIAL AND ETHNIC DISPARITIES IN SENTENCES

Issue: There are serious discrepancies in sentences based on the race and
ethnicities of defendants.

The New York State Division of Criminal Justice Services (“DCJS”) and the
Unified Court System are responsible for collecting data regarding the disposition
of cases. The collection of this data may be utilized not only to highlight disparities
in dispositions, but also to timely and proactively address patterns of disparity,
whether due to implicit bias or otherwise.

DCIJS yearly data shows that Blacks accounted for more felony and
misdemeanor dispositions for the years 2018 (see Appendix P, “New York State
Adult Arrests Disposed by Race/Ethnicity: 2018”), 2017 (see Appendix Q, “New
York State Adult Arrests Disposed by Race/Ethnicity: 2017”), and 2016 (see
Appendix R, “New York State Adult Arrests Disposed by Race/Ethnicity:
2016)32, even though Blacks, as previously mentioned, account for a smaller
percentage of the population than whites.

Further, DCJS data over this three-year period, as demonstrated by the
graphs herein, show that Black defendants, when compared to white defendants,
are generally more likely to receive an incarceratory sentence, including prison, jail

32 See, NYS Division of Criminal Justice Services, Adult Arrests Disposed by Race/Ethnicity: 2016, 2017
and 2018, https://www.criminaljustice.ny.gov/crimnet/ojsa/dispositions-adult-arrest-demographics.html.
See also Appendices A, B and C.
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or time served, and less likely to receive a probationary sentence for misdemeanors
and total felonies.™

2018, 2017 and 2016 2018, 2017 and 2016 Cumulative

Cumulative Felony Misdemeanor Dispositions
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We are aware that sentencing involves a myriad of factors including prior
criminal convictions, the nature of the crime and injuries to the complainant. In
addition, Chapter 102 of the Laws of 2020, which was signed on June 15, 2020,
now requires the chief administrator of the courts to compile data related to
dispositions in all courts, among other things, by race, ethnicity and sex and to post
this data disaggregated by county, on the Office of Court Administration website.

33 See, NYS Division of Criminal Justice Services, Adult Arrests Disposed by Race/Ethnicity: 2016, 2017
and 2018, https://www.criminaljustice.ny.gov/crimnet/ojsa/dispositions-adult-arrest-demographics.html.
See also, Appendices A, B and C. This analysis is based upon a review of total felony and misdemeanor
dispositions. Subset felony categories, such as violent and drug felonies, were not analyzed for purposes
of this analysis. However, it is noted that regardless of the felony subset category, Black defendants were
less likely to receive probationary sentences; and for drug felonies, were more likely to receive sentences
involving incarceration than white defendants. As to violent felonies, even though more Black defendants
received sentences involving incarceration, in some years, a higher percentage of white defendants
received dispositions involving incarceration. As to misdemeanors, in 2018, an outlier exists in that more
white defendants than Black defendants received a sentence involving jail, though more Black defendants
and a higher percentage of Black defendants received sentences involving jail over the three-year period
and in 2017 and 2016.

29



Recommendations:

1. Each individual judge handling criminal matters shall be provided at least
on a quarterly basis data regarding the dispositions in his or her court,
disaggregated by penal law, race, ethnicity, age and sex of defendants;
and

2. Ifit is determined that a pattern or trend of bias has emerged regarding a
judge, then s/he/they should be immediately mandated for additional
implicit bias training and other appropriate action.

VI. THE INTERSECTION BETWEEN THE COURTS AND THE POLICE
AND PROSECUTORS

Issue: Prosecutors do not sufficiently carefully control the charging process
and the court system does not sufficiently track police officer misconduct.

In the day-to-day proceedings of New York courts, there is an intersection
between police officers and people accused of crimes who appear within our
courts. But even before the accused’s appearance, there is a great degree of power
and influence exercised by the police. It includes the decision of the degree to
which enforcement of certain “crimes” or “violations” will be made in various
neighborhoods, and the discretion to stop vehicles for alleged violations of the
New York State Vehicle and Traffic Law, which may then lead to the recovery of
weapons and contraband.

Additionally, when an arrest is made, it is the officer who initially has the
discretion to label it as one for a misdemeanor or a felony. This influences the
ultimate charges that may be elected by the prosecutor assigned to the Early Case
Assessment Bureau (“ECAB”), who then drafts the complaint in the case.
Notably, one District Attorney’s Office also uses experienced paralegals to draft
their complaints, under the supervision of an experienced supervisor. Officers
upstate and in Nassau County are known to have significant influence in the
drafting process. To the extent that the majority of prosecutors within a charging or
ECAB Unit are junior, there is the potential for an experienced officer to
overwhelm the prosecutor and significantly influence the charges. Furthermore,
any lack of diversity within that prosecuting agency will, as with other

30



discretionary decisions in the criminal justice system, necessarily impact charging
decisions.**

Indeed, the New York State court system has itself become involved, to a
limited extent, in monitoring police behavior. Thus, an offshoot of the settlement
agreement which addressed the issue of stop and frisk by the NYPD, has led to
reporting requirements after the suppression hearing phase. Hence, effective
February 1, 2019, the New York State Chief Administrative Judge established a
Suppression Decision Pilot Program pursuant to Administrative Order 61/19,
which requires the court to provide information on cases in which either evidence
was suppressed or there was a finding of a lack of credibility of a police officer
during a suppression hearing. Such information is then supposed to be sent to the
New York City Police Department and other stakeholders. The sole existing
“Report as of October 1, 2019” on the Unified Court System website reflects that
out of the 13 reported cases, 3 involved those rejecting the credibility of the officer
and suppressing the evidence. In all thirteen cases, the stop and search were held to
be unlawful and the evidence suppressed. To the extent that there has been tracking
by the court to ensure that such information was provided to an executive in power
at the NYPD; and that there was follow-up, then this is a good start.

Recommendations:

We are aware that the court does not control the prosecutor’s office, NYPD,
nor other law enforcement agencies. Yet they all play major roles in the provision
of services within the judicial system, without which this system would fail. In that
capacity, there is continuous conversation amongst the organizations and the court
about their various roles and issues related to criminal matters. As such, any
refinement in one sector necessarily improves the provision of justice to the
community. Accordingly, we make the following recommendations:

1. Have a more balanced ratio of experienced to less experienced prosecutors
in ECAB or the charging unit;

2. The court itself should have its own tracking system with respect to not only
suppression hearings, but any finding of a lack of credibility of an NYPD or
other police official, including those related to CPL §440 motions to vacate

** Bronx County and Kings County had the highest percentage of prosecutors of color (approximately
34%), followed by Queens County (30%); New York County (23%); Nassau County (15%); Suffolk
County (10%); and Westchester County (22%) (Queens Daily Eagle, “Queens Diversity is Under-
represented in the DA’s Office, Staff Data Shows” (March 5, 2019).

31



judgment and CPL §330 motions to set aside the verdict. Such information
should be made public;

3. The court should track the results of the information conveyed to NYPD or
other police department; and

4. NYPD or other police departments should be required to show what steps
have been taken with respect to retraining insofar as testifying in court,
police paperwork and the need for consistency based on the truth for officers
who are the subject of a “lack of credibility” finding.

VII. GENERAL COURT REFORM FOR WIDESPREAD, LASTING
IMPACT

A. Current System for Reporting Racial Discrimination

Issue: Many employees, attorneys and litigants are either unaware of the
current procedure for reporting racial discrimination within the court system or are
distrustful of the current system.

There have been complaints about employees who have filed racial
discrimination complaints receiving backlash from co-workers and supervisors.
Such ramifications have had a chilling effect on the number and nature of
complaints and people are deterred from coming forward. The current investigation
process lacks transparency and follow-up, so the complainants and others affected
do not receive updates on the investigation, nor information on the outcome and
punishment, if any.

Recommendations:

1. To be sure, the OCA website has practice, procedures and forms related
to racial bias claims. However, there must be a sustained campaign to
educate employees about the system to report racial discrimination
during their initial orientation, through on-going training sessions and
with the use of court emails;

2. Attorneys and members of the public can be better informed through
easier access to the court’s website and with signs posted in appropriate
areas throughout the courthouse;

3. All should be advised that they can make such complaints anonymously
and supervisors must be prepared to report those who retaliate against
complainants;

4. Any retaliatory behavior must be dealt with swiftly and effectively;
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There must be transparency in the investigation and outcome; and

6. When such complaints are determined to have merit, the complainants
must be made aware of the punishment and in some egregious cases, it
should be made public.

B. Expansion of Judicial Community Outreach

Issue: There is a breakdown in the public’s confidence in the courts and the
judiciary.

The New York State Courts Access to Justice Program (“Access to Justice™)
provides community outreach and education to New York State residents to help
empower communities and ensure equal access to justice. In fulfilling this
mandate, in New York City, Access to Justice periodically holds Community
Leader Roundtables consisting of discussions with community leaders to provide
information for participants to advise members of their community or religious
congregations. Access to Justice also oversees a Speakers Bureau, where judges
and non-judicial personnel visit schools, community agencies and other groups to
discuss their respective courts and operations.

Recommendations:

1. Every judge should be encouraged to participate in the Access to Justice
Program as part of a judge’s judicial duties on at least an annual or semi-
annual basis;

2. Access to Justice must conduct at least two programs per year within
communities of color in each respective judicial district; and

3. Specific programs in New York City, such as the Community Leaders
Roundtable and Speakers Bureau should be expanded statewide to all
judicial districts.

C. Eliminating Implicit Bias During Jury Selection and Trials
Issue: Despite the good intentions of most jurors, we all possess implicit
biases that can impact our decisions regarding a person’s guilt or innocence during

criminal trials, or the credibility of witness testimony and how we perceive
situations in all trials.
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Recommendations:

We join in the efforts of attorneys Anthony Ricco, Kenneth Montgomery,
Richard Jasper and Steven Legon in recommending the development of a video to
address implicit bias during jury selection and urge Chief Judge Janet DiFiore to
adopt and enact new court rules addressing implicit bias. However, we would like
to go further and propose new model jury instructions addressing implicit bias at
various stages of the trial and the preparation of a video to play for potential jurors
in all courts. We wish to include judges, criminal and civil defense counsel,
prosecutors and plaintiff counsel to address the harmful consequences of implicit
bias in all trials.

1. Preparation of Videos to be Played to Potential Jurors

We recommend using the video played to potential jurors in the United
States District Court for the Western District of Washington as a guide. Attorneys
who practice in that court approached their Chief Judge and asked her to play a
video from the television show “What Would You Do?” (click this link to watch
the video: https://www.youtube.com/watch?v=8ABRIWybBgM). The video
exposed racial stereotypes and implicit biases in numerous people who
unknowingly associated Black people as criminals, white people as law-abiding
and an attractive white woman as being good.

Additionally, the District Court established a committee and used court
funds to develop its own video addressing implicit bias. The video included a
judge, defense attorney and prosecutor. The court also prepared model instructions
and posted both on their court’s website (click the link to the court’s video and jury
instructions regarding unconscious bias:
http://www.wawd.uscourts.gov/jury/unconscious-bias).

We are prepared to assist OCA in making a New York state video regarding
implicit bias to play for jurors in New York.

2. Enactment of Court Rules

On April 5, 2018, the Supreme Court of the State of Washington enacted
court rules to eliminate the "unfair exclusion of potential jurors based on race and
ethnicity” (see Appendix S, “Washington State’s General Rule 37”). Chief Judge
DiFiore has the authority to adopt a similar rule in New York State and we urge
her to do so.
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3. Model Jury Instructions

The federal court in the Western District of Washington realized that when
jurors are aware of their unconscious bias or associations, they make efforts to
avoid them and become fairer decision-makers. Their instructions were meant “to
alert the jury to the concept of unconscious bias and then to instruct the jury in a
straightforward way not to use bias, including unconscious bias, in its evaluation of
information and credibility and in its decision-making.”* The court acknowledged
that “implicit, institutional, and unconscious biases, in addition to purposeful
discrimination, have resulted in the unfair exclusion of potential jurors™® in their
state. The court developed jury instructions incorporating unconscious bias
language during voir dire, preliminary instructions, credibility instructions and
final instructions. We propose incorporating similar language in the New York
Model Jury instructions for those same sections of our instructions. The proposed
language is italicized:

(a) Voir Dire:

1t is important that you discharge your duties without discrimination,
meaning that bias regarding race, color, religious beliefs, national origin, sexual
orientation, gender identity, gender of the [plaintiff,] defendant, any witnesses, and
the lawyers should play no part in the exercise of your judgment throughout the
trial. Accordingly, during this voir dire and jury selection process, I [the lawyers]
may ask questions [and/or use demonstrative aids] related to the issues of bias and
unconscious bias.

(b) Preliminary Instructions: Definition of a Fair Juror®’:

In reaching a verdict, guilty or not guilty, the jury must be fair. It is important
therefore for you to know what makes a person a fair juror, so you can decide
whether or not you can be a fair juror. Later in the proceedings, I will ask you
whether or not you can be a fair juror. What makes a person a fair juror?

A fair juror is a person who will accept and apply the law of New York, as I
explain it.

A fair juror is a person who has no bias or prejudice in favor of or against a
person who may appear in this trial on account of that person’s race, color, national

35 The Model Jury Instructions, United States District Court, Western District of Washington.
36 Washington Supreme Court General R. 37(f)
37.CJ12d Voir Dire
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origin, ancestry, gender, gender identity or expression, religion, religious practice,
age, disability or sexual orientation.

A fair juror will guard against the application of any stereotypes or attitudes
about people or groups a juror may harbor that would lead to a biased decision based
upon those stereotypes or attitudes.

A fair juror is a person who has no bias or prejudice in favor of or against, a
party, or any witness, be the witness a police officer or civilian.

A fair juror is a person who will base his or her decision solely on the testimony
and other evidence presented at this trial, and will not make a final decision on the
verdict until the end of the case, after the juror:

has heard all the testimony and other evidence,

has heard the lawyers’ summations,

has heard the court's final instructions on the law, and

has had an opportunity after all of that to discuss the evidence with the other
jurors and consider their views.

A fair juror must not be influenced by any personal likes or dislikes,
opinions, prejudices, sympathy, or biases, including unconscious bias.
Unconscious biases are stereotypes, attitudes, or preferences that people may
consciously reject but may be expressed without conscious awareness, control, or
intention. Like conscious bias, unconscious bias, too, can affect how we evaluate
information and make decisions.

And finally, a fair juror is a person who, without fear, favor, bias, prejudice, or
sympathy for either the People or the defendant or any witness, be the witness a police
officer or civilian, renders a verdict, guilty or not guilty, the juror is convinced is
consistent with that juror's honest evaluation of the testimony and other evidence and
that juror's honest application of the law.

(c) Credibility of Witnesses>®:
As judges of the facts, you alone determine the truthfulness and accuracy of
the testimony of each witness. You must decide whether a witness told the truth and
was accurate, or instead, testified falsely or was mistaken. You must also decide

% CJ12d Credibility
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what importance to give to the testimony you accept as truthful and accurate. It is the
quality of the testimony that is controlling, not the number of witnesses who testify.

You must avoid bias, conscious or unconscious, based on the witness’s race,
color, religious beliefs, national origin, sexual orientation, gender identity, or
gender in your determination of credibility.

(d) Final Instructions:

1) Reminder: Fairness

Remember, you have promised to be a fair juror. You must decide the
case solely on the evidence and the law before you and must not be
influenced by any personal likes or dislikes, opinions, prejudices, sympathy,
or biases, including unconscious bias. Unconscious biases are stereotypes,
attitudes, or preferences that people may consciously reject but may be
expressed without conscious awareness, control, or intention. Like
conscious bias, unconscious bias, too, can affect how we evaluate
information and make decisions.

A fair juror is a person who will not permit his or her verdict to be
influenced by a bias or prejudice in favor of or against a person who
appeared in this trial on account of that person’s race, color, national origin,
ancestry, gender, gender identity or expression, religion, religious practice,
age, disability or sexual orientation, and further, a fair juror will guard
against the application of any stereotypes or attitudes a juror may harbor
about people or groups that would lead to a biased decision based upon those
stereotypes or attitudes.*

2) Credibility
Credibility of Witnesses: As judges of the facts, you alone determine
the truthfulness and accuracy of the testimony of each witness. You must
decide whether a witness told the truth and was accurate, or instead, testified
falsely or was mistaken. You must also decide what importance to give to the
testimony you accept as truthful and accurate. It is the quality of the testimony
that is controlling, not the number of witnesses who testify.

39 CJ12d Final Instructions
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You must avoid bias, conscious or unconscious, based on the
witness’s race, color, religious beliefs, national origin, sexual orientation,
gender identity, or gender in your determination of credibility.

4, Rehabilitation of Jurors Who Believe They Cannot Serve
Because of Negative Feelings Towards Police Officers

Issue: Often, it is difficult to select a racially and ethnically diverse jury
panel in criminal cases, even in New York City, because many people of color, as
well as young people are stricken for cause when they say they cannot be fair in
cases involving the testimony of police witnesses.

People often state they have negative views about police officers because of
negative interactions that they, or someone close to them, have had with police
officers and/or they say they cannot follow the instruction requiring them to
consider the credibility of a police officer the same way they would consider the
credibility of a non-police officer witness. Additionally, many people state they do
not trust police officers and would need additional evidence to corroborate a police
officer’s testimony even though they would not require such additional
corroboration for a non-police officer witness.

Judges often permit potential jurors to be stricken for cause when the
potential jurors state they have negative feelings or views about police officers
based on what they have read or seen in news reports or based on negative
interactions that they or people close to them have had with police officers. Jurors
are also stricken because of their support for the Black Lives Matter movement or
views against police brutality. The majority of people who hold these views are
Black or Latino and many are young people.

Recommendations:

Develop a model jury instruction which acknowledges the existence of
potential negative feelings, but provides factual information and continued
questioning to attempt to rehabilitate prospective jurors by focusing on the specific
case before them and naming and humanizing the potential witnesses who may
testify to permit them to confirm that they can still be fair in the case and prevent
them from being stricken for cause.

Proposed language could include, but is not necessarily limited to, the
following:

38



In this case we anticipate that the People’s witnesses will include one
or more police officers, including (names of all potential police officer
witnesses).

The testimony of a witness should not be believed solely and simply
because the witness is a police officer. At the same time, a witness's
testimony should not be disbelieved solely and simply because the witness is
a police officer. You must evaluate a police officer's testimony in the same
way you would evaluate the testimony of any other witness.*

Many of you may not want to serve as a juror in a case where you will
be asked to judge the credibility of one or more police officers. It is
understandable that some of you may have negative feelings about police
officers based upon your own negative personal experiences or interactions
with police officers. Some of you may have negative views about police
officers based upon what you have read, watched or heard involving other
cases where it is alleged that police officers killed unarmed Black or Latino
men and women, or that they used unreasonable or excessive force.

However, some of you may feel differently and believe that you will
always support police officers, you will hold them in a higher regard than
non-police officer witnesses and you will give them the benefit of the doubt
at all times.

Some of you may also think that you cannot serve as a juror simply
because you support Black Lives Matter.

If you can be fair in this case, then it will not preclude you from
serving on this jury if you have had prior contact with police officers, you do
not trust police officers, you believe that police officers engage in racial
profiling, you have a close relationship with people who have been stopped,
arrested, or convicted of a crime; you do not approve of how Black and
Latino men are treated in the criminal justice system,*' or you live in a high-
crime area.*

0 CJI 2d Jury Instructions regarding Credibility of Police Officers.

' See, Commonwealth v Quinton Williams, 481 Mass 443, 457 (2019), citing Mason v United States, 170
A3d 182, 187 (DC 2017)

*2 This paragraph, except for “how black and Latino men are treated in the criminal justice system,” is
taken from the section regarding the reasons for peremptory challenges which have been deemed to be
presumptively invalid, pursuant to Washington Supreme Court General R. 37 (h).
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The easy way out is to simply say that you cannot be fair in this case
because of your views of police officers. However, upon further reflection,
you may realize that you can have certain feelings, yet still be fair in this
case.

As I am sure you can agree, there are good people and bad people in
every profession. However, I hope you can agree that (Defendant’s name)
and all witnesses who testify before you deserve a fair trial in this case with
Jjurors who are fair to both sides. If you or a loved one was charged with a
crime, wouldn’t you want to have a fair jury?

Is it fair to blame the officers in this case for what officers are alleged
to have done in other unrelated incidents? Can you understand that this case
does not involve any of those police officers that you have seen on the news
or read about in the media? This case involves whether the People can
prove beyond a reasonable doubt that (defendant’s name) committed the
crime(s) charged in this case. (If in New York City-For example, most
people do not realize that over 8 million people live in New York City or that
NYPD employs approximately 36,000 uniformed officers, with slightly more
than half composing of minorities, including Latinos, Blacks and Asians.)®
Therefore, despite what happened to you in the past or what you have seen
or read about police officers, can you still promise to be fair to both sides in
this case?

5. Expand the Jury Pool To Include More Racial and Ethnic
Minorities and Young People

(a) Issue 1: Although the County Clerks in many counties have made
tremendous strides to include more racial and ethnic minorities and young
people in their jury pools, these groups are still under-represented and more
work needs to be done to reach out to them through additional means, like
the increased use of email and social media platforms.

Recommendations:

Many people may not open mail, but they regularly communicate through

email and use social media platforms like Instagram, YouTube, Facebook,

“ New York City Civilian Complaint Review Board Data Transparency Initiative. Data reflecting ethnic
breakdown of active NYPD officers as of August 9, 2020, is 47% white (non-Hispanic), 29% Hispanic,
15% Black (non-Hispanic) and 9% Asian.
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Snapchat, Twitter, WhatsApp, TikTok and other services. Use of these platforms
can expand the jury pool and be more inclusive. For example, many people may
not be on the rolls to be called for jury service based on the current selection
procedures and they may not open mail from the courts. Email and social media
platforms can be used to encourage people to complete juror questionnaires; serve
when called; educate people about what to expect when they serve; advise them
about the safety protocols in place and requirements post-COVID-19; remind them
of their date to report to the courthouse; and advise them of schedule changes, like
when they can report later or when they are no longer needed.

(b) Issue 2: Many racial and ethnic minorities are unable to serve as
jurors because they cannot afford to serve. Many people do not get paid by
their employers; are self-employed; earn commissions; or have child or elder
care responsibilities for which substitution is not economically feasible.

Recommendations:

Increase the daily rate of pay for jury duty from $40.00/day to $50.00/day,
plus reimbursement for reasonable transportation expenses of mileage, parking,
tolls and public transportation. Jurors should also receive up to $60.00/day for
service on trials which last ten (10) days or more or for grand jurors who serve 45

days or more. This amount is on par with the amount paid for federal jury duty in
New York State.

6. Develop Model Individual Part Rules for Judges to Encourage
Participation of Racial and Ethnic Minority and Women Attorneys

(a) Issue 1: Numerous studies have demonstrated that the legal
profession remains the least diverse of comparable professions (see,
American Bar Association’s Commission on Racial and Ethnic Diversity in
the Profession Initiative, ABA Resolution 113). Although Blacks and
Latinos are just over one third of the population in the United States and
people of color constitute approximately one quarter of law school
graduates, they represent only approximately 10% of attorneys (id.).
Similarly, women constitute slightly over half of the population and half of
law school graduates, but are only 35% of attorneys (id.). Most notably,
racial and ethnic minorities and women are terribly underrepresented in civil
and high-profile criminal substantive court proceedings.
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Recommendations:

Develop model part rules for individual judges to help promote diversity in
the legal profession and urge all providers of legal services, including law firms
and corporations, to expand and create opportunities for racial and ethnic
minorities and women attorneys to participate substantively during in court
proceedings. Judges can affirmatively acknowledge that the court system, legal
profession and society are best served with diverse attorneys who reflect the
community in which the legal services are provided. The model rules will
encourage attorneys from these underrepresented groups to second seat hearings
and trials and take a more active role in the proceedings, including direct or cross-
examination, motion arguments, and opening or closing arguments. By developing
model part rules and making them easily accessible to judges across the country,
they can easily cut and paste these rules and incorporate them into their own part
rules. These model rules could have a widespread impact towards lasting change.

We propose the following additions to individual part rules for judges:

The court acknowledges that implicit, institutional, and unconscious biases,
in addition to purposeful discrimination, have resulted in the unfair exclusion of
racial and ethnic minority attorneys from actively participating in substantive in
court proceedings. The court also acknowledges that women attorneys have also
been excluded. The court system, legal profession and society are best served with
diverse attorneys who reflect the community in which the legal services are
provided. As such, the court encourages and promotes participation by racial and
ethnic minority and women attorneys to have full, equal and meaningful
participation in substantive in court proceedings.

To the extent possible, the court permits more than one attorney for a party
to examine different witnesses or to argue different points of law before the court,
but only one attorney per party may examine the same witness. The court permits
different attorneys to give the opening and summation, however the opening
attorney must provide the full opening and the closing attorney must provide the
full summation. Additionally, the attorney conducting direct or cross examination
shall be the only litigant speaking at sidebar conferences.

(b) Issue 2: Because the ethical rules prohibit judges from taking a
stand on issues involving open cases, political issues or matters which may
be deemed controversial in nature, judges are generally prohibited from
speaking out against racism and other forms of discrimination. Therefore,
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they remain silent with the appearance of being complicit with such conduct.

Recommendations:

Develop Model Individual Part Rules which can be posted electronically to
be accessible to judges across the country so they can have the opportunity to
affirmatively declare their commitment to denounce racism and discrimination in
their courtrooms and pledge to take action to prevent it. We recommend using
language similar to the American Bar Association’s Model Code of Judicial
Conduct pertaining to bias, prejudice and harassment (American Bar Association,
Model Code of Judicial Conduct R. 2.3). Our proposed language is as follows:

The court acknowledges that implicit, institutional, and unconscious biases,
in addition to purposeful discrimination, have resulted in the unfair exclusion of
racial and ethnic minorities. As such, the judge, court personnel and all attorneys
appearing before this court shall not, in the performance of their duties, by words
or conduct manifest bias or prejudice, or engage in harassment, including but not
limited to, bias, prejudice, or harassment based upon race, sex, gender, religion,
national origin, ethnicity, disability, age, sexual orientation, marital status,
socioeconomic status, or political affiliation. Any violations of this provision
should be reported to the judge or appropriate supervisor immediately.

7. Make Efforts to Pronounce Unfamiliar Names

Issue: There are several complaints that many racial and ethnic minorities
who appear in our courts have names that may be unfamiliar to judges, clerks and
other court staff and difficult for them to pronounce. The court employees
repeatedly mispronounce the names or do not even try to learn how to pronounce
the names correctly. Additionally, some judges offer to shorten names or give
nicknames to ethnic or racial minority attorneys on the record instead of learning
the correct pronunciation of their full names. However, these same individuals
often take the time to learn the correct pronunciation of white attorneys and
litigants with names that are as unfamiliar and difficult to pronounce.

Recommendations:

Advise judges and court personnel of the importance of attempting to
correctly pronounce each name and explain how it shows respect, professionalism
and courtesy to all who appear in our courts. Encourage judges and court personnel
to ask for a business card, to write down names phonetically and/or ask for the

43



correct pronunciation as many times as is necessary to get it right. This would
highlight the problem and develop a more welcoming environment for all.

VIII. FAMILY COURT/HOUSING COURT ISSUES
A. Family Court
The Public Perception of Discrimination*

“Can you imagine how a Black single parent feels the first time she goes
into that intimidating place [Family Court] and sees white clerks, white
guards, white psychologists, white correction officers, white lawyers, and
white court judges? —she immediately senses that they have all the power
and we have none. The court personnel’s attitude is [that an] inner city
person is a nobody, and we feel helpless rage as we see them snickering and
whispering snide remarks and things to each other as they talk about us.
They only give respect in conversation to each other and to the white parents
in court.”

Witness, Albany Public Hearing

Family Court still lacks diversity. This statement is as true in 2020 as it was
in 1989, thirty years ago. In one New York City county, more than 65% of the
Family Court bench is white. Not only are the judges overwhelmingly white, but
the litigants are primarily Black and Latino. Indeed, in the Bronx, the attorneys
representing children through agencies connected with the court, such as the
Children's Law Center, have only two Black attorneys, no male attorneys, and only
one attorney who speaks a language other than English.

In agencies who report to the court, Black and brown boys are sexualized or
age advanced because of their size or height. Often reports describing Black male
children will indicate that the child is a “6 ft, 200-pound man.” Moreover, there is
a large and ignored issue with the statutory rape of young minority children, who
are parents to children born of sexual relationships of which one parent is underage
and the other is well over the age of majority, which the system ignores on the
basis of “consent.” One cannot consent to statutory rape.

* Interim Report, New York State Judicial Commission on Minorities, June 26, 1989 p 2.
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Black men are not treated with respect when they come to Family Court and
are often assumed to be deadbeats, violent, or felons. The assumption is not that
they want to be present in their children's lives. Judges, court officers and other
staff perpetuate these beliefs in how they treat Black men in the courthouse.

People want to walk into a court and see people that look like them and with
whom they feel they can identify. This is not the case in Family Court.

Recommendations:

1. Court oversight and feedback to connected agencies about the
perpetuation of stereotypes and bias in court-ordered reports;

2. Court oversight and feedback to connected agencies about the
perpetuation of stereotypes through mandated service providers;

3. Increase 18b payment to attract more young attorneys and attorneys of
color;

4, Better parenting resources in specialties OTHER than child
protection; and

5. Seminars to educate the public on how court works. Many people of
color are terrified to come to court because of the racism and
perceived bias associated with the justice system, which includes the
Family Court.

B. Housing Court

Housing Court does not reflect the diversity of the community, either
ethnically or with respect to race. This diversity is lacking both in the judiciary and
among court attorneys. For example, in Kings County, over 80% of the population
which utilizes the court as litigants are people of color. Further, these litigants are
typically unrepresented. Of the fifty (50) New York City Housing Court Judges,
fifteen (15) judges are assigned to Kings County, yet there are only three (3) judges
of color in the borough. The appointing authority for the position of Housing Court
Judge is the Chief Administrative Judge of New York State, entirely within the
purview of OCA, as opposed to the other appointed or elected judicial positions. In
Kings County, there are twenty (20) court attorneys of which only eight (8) are
Black.

Recommendations:
1. Transparency with the process of selection of Housing Court Judges;
2. Consciously select diverse candidates;
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3. Selection of candidates from diverse legal backgrounds that would
enhance the bench and allow for a broader selection; and
4. More diversity in the selection panel.

IX . CONCLUSION

For all of the foregoing reasons, we conclude that systemic racism and
unconscious bias exist throughout the New York State Court system. We trust that
our efforts to reveal the sources of these vital issues and our recommendations
offering tangible solutions for lasting, maximum impact, will assist the
Commission in fulfilling its mission to examine the existing policies, practices and
initiatives and recommend revisions and improvements to combat racial bias and
discrimination within the courts. In turn, we anticipate that the Chief Judge, in
fulfillment of her Excellence Initiative, will implement these changes and make our
courts a model for the nation and the world. Most importantly, however, we hope
that these changes will have a direct and positive impact on the people we serve.
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APPENDIX B

New York State Unified Court System-Diversity on the Bench:
Administrative Judges, 2015-2020
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APPENDIX C

New York State Unified Court System-Diversity on the Bench:
Supervising Judges, 2015-2019
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New York State Unified Court System

Diversity on the Bench: Supervising Judges

2015 - 2019
2019 60 | 23 383%|47 783%( 1 1.7% |10 16.7%| 2 33% | 0 0% 0 0% 0 0%
2018 58 [25 43.1% |44 759%| 1 1.7% |12 20.7%| 1 17%| 0 0% 0 0% 0 0%
2017 57 [19 333%|43 754%| 2 35% |11 193%| 1 18%| 0 0% 0 0% 0 0%
2016 57 [21 36.8%|44 77.2%| 2 3.5% |11 193%| 0 0.0%| 0 0% 0 0% 0 0%
2015 66 [20 30.3% |55 833%| 1 15% | 8 121%| 1 15%| 0 0% 0 0% 1 1.5%
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APPENDIX D

New York State Supreme Court Judges Elected in New York City
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New York State Supreme Court Judges Elected in New York City

The New York State Constitution establishes 277 Supreme Court Justices,
divided into various counties within the State and a State population of
approximately 19.8 million residents. The Justices are elected by the general public
at the annual general election each year. They are nominated at political party
caucus by judicial delegates at their respective county-wide (or judicial districts)
(see New York State Election Law). The judicial delegates (voters) to the
Convention are elected from districts at the party election earlier the same year.
The Justices serve for a fourteen-year term at a compensation of $210,000
annually. They may serve interchangeably in the Civil or Criminal Terms until age
70 and thereafter petition OCA every two years to be certificated until age 76.

The State Supreme Court Justices are augmented by the approximately 88
Court of Claims Justices and the Acting Supreme Court Justices.

Year | Number of Number of Number of | Number of Black (Elected)
(Elected) (Elected) Black Judges by County &
Judges in New | Judges in New | (Elected) Percentages
York City York City by Judges &
County & Percentages
Percentages
2015 | 125 28, NY 36 (28.8%) 5,NY
38, Kings 12, Kings
37, Queens 11, Queens
20, Bronx 8, Bronx
3, Richmond 1, Richmond
2016 | 131 28, NY 38 (29%) 4, NY
38, Kings 13, Kings
35, Queens 9, Queens
22, Bronx 7, Bronx
3, Richmond 1, Richmond
2017 | 124 24, NY 36 (29%) 4, NY
40, Kings 14, Kings
35, Queens 8, Queens
25, Bronx 10, Bronx
3, Richmond 1, Richmond
2018 | 128 28, NY 38 (29.7%) 6, NY
37, Kings 13, Kings
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35, Queens 9, Queens
28, Bronx 12, Bronx
2, Richmond 1, Richmond
2019 | 132 29, NY 38 (28.8%) 6, NY
36, Kings 12, Kings
36, Queens 8, Queens
29, Bronx 12, Bronx
6, Richmond 1, Richmond
2020 | 124 38 (28.4%)
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APPENDIX E

New York City Civil Court Judges-Elected from County-Wide and Districts

72



New York City Civil Court Judges
(Elected from County-Wide and Districts)

Year Number of | Number of White | Number of Black

(Elected) (Elected) Judges | (Elected)

Judges in & Percentages Judges &

New York Percentages

City
2015 120 72 (60.5%) 33 (27.7%)
2016 120 69 (58%) 37 (31.1%)
2017 119 67 (56.8%) 31 (26.3%)
2018 121 65 (54.2%) 32 (26.7%)
2019 119 63 (54.3%) 28 (24.1%)
2020 119 61 (52.6%) 31 (26.7%)
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APPENDIX F

New York State Supreme Court Judges Elected Outside New York City

74



New York State Supreme Court Judges Elected Outside New York City

Year Number of | Number of Black
(Elected) (Elected)
Judges Judges &
Outside New | Percentages
York City
2015 141 6 (4.3%)
2016 148 8 (5.4%)
2017 141 8 (5.8%)
2018 139 8 (5.8%)
2019 139 9 (6.5%)
2020 143 9 (6.3%)
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New York Court of Claims

The New York State Court of Claims Act establishes 86 Court of Claims
Judges. There are 86 Judges appointed by the Governor of the State of New York
with advice and consent by the New York State Senate. The Judges are appointed
to nine-year terms, with an annual compensation of $210,000, and with an option
to be reappointed by the Governor until they reach the age of 70. Their general
jurisdiction is the exclusive forum for civil litigation seeking damages against the
State of New York or certain other State-related entities such as the New York
State Thruway Authority, the City University of New York, the Olympic Regional
Development Authority, the Roswell Park Cancer Institute Corporation and the
New York State Power Authority.

However, many of the Judges are assigned to serve in New York City as
Supreme Court Justices in Civil Terms, and Acting Supreme Court Justices in
Criminal Terms. The Judges are divided into four categories Part A (27 Judges), B
(17 Judges), D (32 Judges), and E (12 Judges). Only Part A Judges are authorized
to serve in the Supreme Court, Civil Term (see Court of Claims Act §2).

As a general rule, in New York City on average 18 to 20% of all Judges in
Supreme Court are Court of Claims Judges appointed by the Governor, not duly
elected to the Supreme Court by the voters. Between 2010 to 2020, 85 to 80% of
all Court of Claims appointments, respectively, were white.

Year | Number of | Number of
(Appointed) | Black
Judges (Appointed)
Judges &
Percentages
2010 | 84 3 (3.6%)
2015 | 82 4 (4.9%)
2016 |79 3 (3.8%)
2017 | 81 4 (4.9%)
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2018 | 86 5 (5.8%)
2019 |83 6 (7.2%)
2020 | 81 6 (7.4%)
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APPENDIX H

New York State Unified Court System — Diversity on the Bench:
Acting Supreme Court Justices, 2015-2020
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APPENDIX 1

New York City Housing Court Judges
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New York City Housing Court Judges

The New York City Civil Court, Housing Part was established pursuant to
the New York City Civil Court Act, Section 110 and has dual reporting capacity to
OCA and the Housing Court Advisory Council. The purpose of the Advisory
Council is to advise and make recommendations to the Administrative Judge of the
Civil Court, the Administrative Board of the Judicial Conference, the Governor of
the State of New York, the Majority and Minority leaders of the New York State
Assembly, Senate and the Mayor and Council of the City of New York concerning
the manner of operations and functions of the Civil Court Housing Part that will
best enable the Court to effectively carry out its dual mandate of dispensing justice
and improving the housing stock. This includes issuing an annual report to the
same persons. In addition, the Council is charged with the responsibility to review
and approve applicants for appointments to the Housing Court Part and sitting
Court Judges for reappointment.

The Court has a tremendous responsibility hearing both residential and
commercial housing cases among New York City’s 8.3 million residents, many of
whom are apartment renters or Coop and condominium owners. The New York
Civil Court, Housing Part has 50 appointed Housing Court Judges who serve five-
year terms. They are augmented by elected Civil Court Judges and adjudicate well
over 250,000 cases a year. In the recent New York State Housing Control Act of
2019 and modifications to the New York Rent Regulation Reform Act of 1997,
extending and reorganizing the Emergency Housing Rent Control Law, the
Emergency Tenant Protection Act of 1974, and the Emergency Housing Rent
Control Act and the fact that many of the litigants to appear in court are pro se
(without benefit of legal counsel) the Court has its hands full.

The Housing Court Council, which screens Judges for qualification, consists
of fourteen (14) members. Twelve (12) members known as “Public Members” are
appointed by the Administrative Judge of the City of New York with approval by
the Presiding Justices of the New York State Supreme Court, Appellate Division,
First and Second Departments. The Public Members include two representatives
from the following areas: the real estate industry, tenants’ organizations, civic
groups, bar associations, and four members from the public at large. Each of the
other two (2) members known as, “Appointed Members”, are appointed by the
Mayor of the City of New York (usually a commissioner serving at New York City
Housing and Preservation and Development) and the Governor of the State of New
York (usually a Commissioner at the New York State Department of Housing and
Community Renewal). Public Members serve for three year non-renewal terms
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without any compensation or expense reimbursement. Ultimately, however, the
Chief Administrative Judge of the State of New York makes the appointment to
the Court from the Housing Court Council recommendations.

Year | Number of Number of White | Number of Black
(Appointed) (Appointed) (Appointed)
Judges in New | Judges & Judges &

York City Percentages Percentages

2015 50 34 (68%) 4 (8%)

2016 48 33 (68.8%) 5(10.4%)

2017 49 31 (68.3%) 6 (12.2%)

2018 49 30 (61%) 7 (14.3%)

2019 50 27 (55%) 10 (20%)

2020 50 27 (55%) 10 (20%)
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APPENDIX J

New York City Criminal Court Judges
(Appointed by the Mayor of the City of New York)
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New York City Criminal Court Judges
(Appointed by the Mayor of the City of New York)

Year | Number of Number of Number of Black
(Appointed) White (Appointed)
Judges in New | (Appointed) Judges &

York City Judges & Percentages

Criminal Court | Percentages

2015 | 103 77 (75%) 13 (12.6%)
2016 | 105 75 (74.1%) 15 (14.3%)
2017 | 104 72 (69.2%) 13 (13.5%)
2018 | 103 69 (67%) 13 (12.6%)
2019 | 106 71 (67%) 13 (12.3%)

2020 | 107 70 (66%) 12 (11.4%)
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APPENDIX K

New York City Family Court Judges
(Appointed by the Mayor of the City of New York)
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New York City Family Court Judges
(Appointed by the Mayor of the City of New York)

Year | Number of | Number of White | Number of Black
(Appointed) | (Appointed) (Appointed)
Judges in Judges & Judges &
New York Percentages Percentages
City
2015 54 33 (66%) 8 (12.6%)
2016 56 35 (62%) 11 (19.6%)
2017 56 33 (58.9%) 13 (23.2%)
2018 57 34 (59.6%) 14 (24.6%)
2019 56 34 (60.7%) 13 (23.2%)
2020 55 34 (61.8%) 13 (23.6%)
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APPENDIX L

New York State Unified Court System —Workforce Diversity, 2015-2020
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New York State Unified Court System — Workforce Diversity
Non-Judicial Black Employees-2015-2020
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UNIFIED COURT SYSTEM WORKFORCE DIVERSITY
NON-JUDICIAL BLACK EMPLOYEES

TITLE

Professional
Technicians
Admin Support
Skilled Crafts

Professional
Technicians
Admin Support
Skilled Crafts

Professional
Technicians

Admin Support
Skilled Crafts

Professional
Technicians
Admin Support
Skilled Crafts

Professional
Technicians

Admin Services
Skilled Crafts

Professional
Technicians
Admin Support

TOTAL EMPLOYEES

3919
208
6534

3862
236
6581

3917
247
6510

3896
282
6505

3913
282
6590

3927
280
6477

2015-2020

2015

2016

2017

2018

2019

2020

119

# BLACK

482

1302

458
16
1326

460
17
1324

421
17
1283

416
17
1369

409
17
1285

%

12.7
4.1
20.0

12.4
7.4
20.3

12.4
7.4
20.5

11.9
7.3
20

11.9
7.6
20.4

12.1
7.6
20.3



APPENDIX N

New York State Unified Court System — Title Categories
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NYS Unified Court System

Title Categories

JOB CATEGORY TITLE GRADE

Administrative Support

ASSOCIATE CT CLERKS Asc Appellate Court Clerk 523
Asc Surrogate Court Clerk 523
Associate Court Clerk 523
COMPUTER OPERATORS Senior Computer Operator 515
COURT ASSISTANTS Appellate Court Assistant 516
Court Assistant 516
Court Assistant HSAP 516
Supv of Records Surrogate Ct 516
COURT CLERK SPEC Case Management Coordinator 528
COURT REPORTERS/SUPERVISING CO Citywide Spvg Court Reporter 526
County Spvg Court Reporter 525
Court Reporter 524
Senior Court Reporter Realtime 527
CT CLERKS & SR CT CLERKS Appellate Court Clerk 518
Court Clerk 518
Criminal Leave Application Clk 521
Senior Appellate Court Clerk 521
Senior Court Clerk 521
Senior Court Clerk HSAP 521
Senior Surrogate Court Clerk 521
Surrogate Court Clerk 518
DATA ENTRY CLERKS Data Recording Assistant 510
Senior Data Entry Clerk 510
Snr Data Recording Assistant 512
Snr Spvg Data Recording Asst 518
Spvg Data Recording Assistant 516
DRIVERS & MESSENGERS Appellate Messenger 512
Driver Messenger 511
GENERAL OFFICE CLERKS Administrative Clerk 512
Clerical Assistant 512
Clerical Assistant HSAP 512
Clerk NS 560
Clerk Part Time NS 560
Court Aide 510
Court Office Assistant 510
Court Office Assistant HSAP 510
Court Office Asst Part Time 510
Law Reporting Aide 514
Law Reporting Assistant 517
Office Clerical Assistant 510
Office Clerical Assistant HSAP 510
Office Clerical Asst Part Time 510
Principal App Office Assistant 513
Senior Administrative Clerk 514
Senior Clerical Assistant COA 515
Senior Law Reporting Assistant 519
Snr Appellate Office Assistant 509
Student Aide Il 560

121




JOB CATEGORY | TITLE | GRADE

Supervising Clerical Assistant 516

Supervising Court Aide 514

JUDGES ATTENDANT Judge's Attendant 512
PAYROLL & BUDGET SPECIALISTS Court Revenue Assistant 514
PRINCIPAL CT CLERKS Ct Clerk Training Specialist 525
Principal Court Clerk 526

Prn Appellate Court Clerk 526

Prn Surrogate Court Clerk 526

PRINTING MACHINE OPERATORS Assistant Microfilm Supervisor 512
Chief Offset Print Machine Opr 515

Microfilm Supervisor 514

Prn Offset Print Machine Opr 514

SECRETARIES & ADM ASSISTS Admin Stenographer COC 517
Administrative Secretary 517

560

Prn Administrative Secretary 521

Secretary 514

Secretary NS 560

Snr Administrative Secretary 519

SECRETARIES-LAW STENO Appellate Law Stenographer 517
Appellate Law Typist 515

Law Stenographer 514

Law Stenographer Acting JSC 517

Principal Law Stenographer 518

Principal Office Stenographer 512

Principal Stenographer COA 519

Prn Office Stenographer PT 512

Secretary Family Court Judge 517

Snr Appellate Law Stenographer 521

SECRETARIES-STAT APPT Principal Secretary to Judge 519
Secretary Court of Appeals 523

Secretary to App Div Justice 521

Secretary to COA Judge 523

Secretary to Judge 517

Secretary to Presiding Judge 524

SENIOR/PRINCIPAL COURT REPORTER Senior Court Reporter 527
Snr Court Reporter Part Time 527

TYPISTS Court Office Asst Keyboard 510
Prn Appellate Office Typist 513

Snr Court Office Asst Kybd PT 512
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JOB CATEGORY ‘ TITLE

Officials and Administrators

AGCY MGR, CLS OF JUROR $ CO CL Commissioner of Jurors 560
Commissioner of Jurors | 521
Commissioner of Jurors |l 525
Commissioner of Jurors |l 528
Commissioner of Jurors IV 532
County Clerk 560
First Deputy County Clerk NYC 530
Second Deputy County Clerk NYC 523
ATTORNEYS GENERAL Chief Motion Clerk 560
Counsel to the Chief Judge COA 560
Deputy Counsel Family Law 560
Deputy State Reporter 560
Supervising Court Attorney 532
CHIEF CLERKS & DEP Asc Deputy Clerk App Div 2nd 560
Assistant Deputy Chief Clerk 528
Chief Clerk Appellate Term 560
Chief Clerk Court of Claims 560
Chief Clerk | 521
Chief Clerk | Multi Bench 522
Chief Clerk Il 525
Chief Clerk Il Multi Bench 526
Chief Clerk Il 528
Chief Clerk IV 532
Chief Clerk IV Commr of Jurors 526
Chief Clerk VI 532
Chief Clerk VII 560
Chief Deputy County Clerk NYC 531
Clerk Court of Appeals 560
Clerk of the Court App Div 560
Dep Chf Clerk Arraignment Part 528
Dep Clerk of the Court App Div 560
Deputy Chief Clerk | 518
Deputy Chief Clerk Il 521
Deputy Chief Clerk IlI 524
Deputy Chief Clerk IV 528
Deputy Chief Clerk V 530
Deputy Clerk of the Court 560
Deputy District Executive 530
First Deputy Chief Clerk 532
COMPUTER & IT MANAGERS Dep Senior Technical Manager 531
Senior Technical Manager 532
Technical Manager 530
COMPUTER SYSTEM ANALYSTS Senior Info Technical Analyst 528
COURT ATTENDANTS Chief Security Attendant COA 530
COURT CLERK SPEC Court Clerk Specialist 530
COURT REPORTERS/SUPERVISING CO Supervising Court Reporter 525
MANAGEMENT ANALYSTS Crd Office of Language Access 528
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| JOB CATEGORY | TITLE | GRADE
OCA & EXEC ASSTS Chief Budget Analyst 532
Chief Dept of Public Safety 560
Chief Management Analyst 532
Chief of Operations, OCA 560
Chief of Staff 560
Chief Records Officer 560
Crd Dispute Resolution Program 560
Dep Dir ITS Statewide Net Serv 560
Dep Director Human Resources 560
Dep Exec Dir Brd Law Examiners 531
Deputy Director Admin Services 560
Deputy Inspector General 532
Director of Court Research 560
Director of Public Affairs 560
Director of Technology 560
Director Workforce Diversity 560
Director, OCA 560
Director, Public Information 560
District Executive 560
Exec Assistant to Chief Judge 560
Exec Dir Brd of Law Examiners 560
Exec Dir Failla LGBTQ Comm 531
Exec Dir Frank Williams Comm* 532
Exec Dir Judiciary Ethics Comm 560
Exec Dir Perm Jud Comm Jsc Chl 560
Executive Assistant App Div 560
Executive Director 560
First Deputy Chief DPS 560
Inspector General 560
OCA Executive Director 560
OFF/ADM- LEGAL Chf Appellate Ct Attorney 1st 560
Chf Appellate Ct Attorney 2nd 560
Chf Appellate Ct Attorney 4th 560
Chief Attorney 560
Chief Court Attorney 533
Chief Court Attorney COA 560
Chief Ct Attorney App Term 1st 533
Chief Ct Attorney App Term 2nd 533
Counsel 560
Counsel NYS Continuing Ed Brd 560
Counsl Com Character & Fitness 560
Dep Chief App Ct Attorney 1st 560
Dep Chief App Ct Attorney 4th 533
Dep Chief Court Attorney COA 531
Deputy Chief Attorney 532
Deputy Chief Court Attorney 532
Deputy Director MHLS 532
Director MHLS 560
First Deputy Counsel 560
Member of the Board 560
Special Counsel for Ethics 560
State Reporter 560
SENIOR/PRINCIPAL COURT REPORTE Principal Court Reporter 528
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JOB CATEGORY

AGCY MGR, CLS OF JUROR $ CO CL

\ TITLE

Paraprofessionals
Library Clerk Commr of Jurors

521

COURT ANALYSTS Junior Court Analyst 512
LAW LIB CLERKS & ASSISTS Law Library Assistant 516
Law Library Clerk 514
Library Clerk Commr of Jurors 515
Library Technical Assistant 512
Professionals
ATTNYS STAT APPOINT Assistant Law Clerk 523
Associate Law Clerk to Judge 528
Law Clerk to Chief Judge 527
Law Clerk to COA Judge 526
Law Clerk to Judge 524
Principal Law Clerk to Judge 531
Prn Law Clerk App Div Justice 531
Prn Law Clerk to COA Judge 531
Senior Law Clerk App Div Judge 526
Senior Law Clerk to COA Judge 529
Senior Law Clerk to Judge 526
Snr Law Clerk to Chief Judge 530
Snr Prn Law Clerk to Chf Judge 533
Snr Prn Law Clerk to COA Judge 532
Snr Prn Law Clk App Div Jsc 532
ATTORNEYS - SUPPORT MAGISTRATE Support Magistrate 531
ATTORNEYS GENERAL Appellate Court Attorney 526
Asc Court Attorney Trial Part 529
Asc Court Atty TP Acting JSC 528
Assistant Deputy Counsel 531
Associate Attorney 528
Associate Counsel 528
Associate Court Attorney 530
Asst Appellate Court Attorney 523
Asst Dep Chf App Ct Atty 2nd 532
Asst Dep Chief App Court Atty 532
Ast Counsel NS* 560
Attorney 523
Attorney NS 560
Atty Board of Law Examiners 526
Chief Motion Clerk App Div 3rd 533
Commercial Division Law Clerk 523
Court Attorney 523
Court Attorney COA 526
Court Attorney Referee 531
Court Attorney Trial Part 523
Court Attorney Trial Part PT 523
Dep Counsel Criminal Justice 560
Deputy Counsel 560
Legal Editor 524
Principal Attorney 531
Principal Court Attorney 531
Principal Court Attorney COA 531
Principal Legal Editor 530
Prn Appellate Court Attorney 531
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JOB CATEGORY

| TITLE | GRADE
Prn Court Atty TP Acting JSC 531
Prn Employee Relations Atty 531
Prn Law Clerk NYC Family Ct 531
Senior Assistant Counsel 523
Senior Attorney 526
Senior Court Attorney 526
Senior Court Attorney COA 529
Senior Legal Editor 528
Senior Settlement Coordinator 531
Snr Appellate Court Attorney 528
Snr Atty Brd of Law Examiners 529
Snr Court Attorney Trial Part 525
Special Counsel Justice Courts 560
Spvr Decision Dept App Div 4th 533
Supv Decision Dept App 3rd 533
Supv of Decision App Div 2nd 560
Supv of Decision Appellate Div 560
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| JOB CATEGORY | TITLE | GRADE
AUDITORS/ACCOUNTANTS Assistant Internal Auditor 521
Associate Internal Auditor 528
Chief Internal Auditor 532
Client Protection Fund Invsgtr 560
Internal Auditor 523
Investigator 523
Principal Internal Auditor 530
Senior Internal Auditor 525
CHIEF CLERKS & DEP Assistant Deputy Clerk COA 560
COMPUTER & IT MANAGERS Principal IT Analyst 530
COMPUTER PROGRAMMERS Prn Computer Apps Programmer 528
COMPUTER SUPPORT PROF PC Analyst 518
Principal PC Analyst 523
Senior PC Analyst 521
COMPUTER SYSTEM ANALYSTS Asc Computer Systems Analyst 526
Computer Systems Analyst 518
Prn Computer Systems Analyst 529
Snr Computer Systems Analyst 523
COURT ANALYSTS Administrative Aide 521
Assistant Court Analyst 516
Court Analyst 518
Jury Analyst 516
Principal Court Analyst 523
Principal Jury Analyst 525
Senior Court Analyst 521
Senior Jury Analyst 521
COURT INTERPRETERS Court Interpreter 518
Court Interpreter Arabic 518
Court Interpreter Bengali 518
Court Interpreter Cantonese 518
Court Interpreter Croatian 518
Court Interpreter French 518
Court Interpreter Hebrew 518
Court Interpreter Italian 518
Court Interpreter Korean 518
Court Interpreter Mandarin 518
Court Interpreter Part Time 518
Court Interpreter Polish 518
Court Interpreter Punjabi 518
Court Interpreter Russian 518
Court Interpreter Sign 518
Court Interpreter Urdu 518
Court Interpreter Wolof 518
Ct Interpreter Haitian Creole 518
Principal Court Interpreter 523
Senior Court Interpreter 521
GENERAL OFFICE CLERKS Case Technician 512
LIBRARIANS Law Librarian 520
Librarian Public App Law Lbr 531
Principal Law Librarian 528
Principal Law Librarian, COA 528
Senior Law Librarian 524
Senior Law Librarian, COA 524
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| JOB CATEGORY | TITLE | GRADE
MANAGEMENT ANALYSTS Administrative Assistant 525
Budget Analyst 525
Management Analyst 525
Principal Management Analyst 530
Senior Budget Analyst 528
Senior Management Analyst 528
Snr Administrative Assistant 528
Spec Projects Coordinator Il 560
Special Projects Coordinator 560
OCA & EXEC ASSTS Communications Officer 560
Public Information Officer COA 560
Spec Asst Dep Chf Admin Judge 560
OFF/ADM- LEGAL Asst Consultation Clerk COA 560
Chf Atty Grievence Commission 560
Chief Atty Grievence Comm 1st 560
Chief Family Court Magistrate 560
Consultation Clerk COA 560
Counsel to County Clerk 560
Prn Settlement Coordinator 533
Special Counsel 560
Special Projects Counsel 560
PAYROLL & BUDGET SPECIALISTS Administrative Services Clerk 515
Principal Admin Services Clerk 523
Senior Admin Services Clerk 520
SOCIAL WORKERS Case Manager | 516
Case Manager Il 518
Family Counseling Case Analyst 518
Mental Health Info Officer 519
Prn Mental Health Info Officer 526
Project Director | 523
Project Director Il 525
Resource Coordinator | 516
Resource Coordinator I 518
Resource Coordinator IlI 521
Snr Mental Health Info Officer 524
UNCATEGORIZED TITLES Snr Graphics Design Specialist 528
Special Programs Coordinator 560
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JOB CATEGORY

BUILDING GUARDS

\ TITLE

Protective Service
Senior Court Building Guard

511

CO/SCO SERGEANTS NYS Court Officer-Sergeant 520
NYS Court Security Trng Offr 520
Sec Appl Verif Compliance Offr 520
Senior Court Security Officer 520
COURT ATTENDANTS Dep Chf Security Attendent COA 522
NYS Asc Ct Attendant App Div 522
NYS Chief of Security App Div 528
NYS Prn Ct Attendant App Div 524
NYS Snr Ct Attendant App Div 521
Senior Security Attendant COA 521
COURT OFFICERS & SR CT OFC NYS Court Officer 519
NYS Court Officer-Trainee 516
Senior Court Officer 519
LIEUTENANTS Asc Court Security Officer 522
NYS Court Officer Lieutenant 522
NYS Snr Ct Security Trng Offr 522
Snr Sec Appl Verif Comp Offr 522
NYS CO CAPT/MAJORS Mgr Appl Verif Compliance Offr 526
NYS Assoc Court Sec Trng Offr 524
NYS Court Officer-Capt 3rd/4th 524
NYS Court Officer-Captain 524
NYS Court Officer-Major | 526
NYS Court Officer-Major Il 528
NYS Court Security Specialist 524
NYS Prn Court Secur Trng Offr 526
Spvg Appl Verif Comp Offr 524
OCA & EXEC ASSTS NYS Chf of Court Security Trng 532
NYS Court Security Liaison 530
NYS Security Coordinator 528
ervice Maintenance
CUST WORKERS BLDG SUPERS Asst Building Superintendent | 513
Building Manager 531
Deputy Building Superintendent 523
HVAC Asst Bldg Superintendent 526
Principal Custodial Aide 511
Prn Asst Bldg Superintendent 516
Senior Custodial Aide 509
Snr Asst Bldg Superintendent 515
MANAGEMENT ANALYSTS Dir COA Mgmt and Operations 531
NURSERY ATTENDANTS Nursery Attendant 510
UNCATEGORIZED TITLES Senior Services Aide 514
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JOB CATEGORY

TITLE

Technicians

COMPUTER & IT MANAGERS Website Systems Director 530

COMPUTER PROGRAMMERS Asc Comp Systems Programmer 527 |
Asc Computer Apps Programmer 524
Comp Applications Programmer 516
Computer Systems Programmer 521
Snr Asc Comp Apps Programmer 526
Snr Computer Apps Programmer 521

NETWORK TECH AND ADMINSTRATORS Assistant LAN Administrator 518
Associate LAN Administrator 525
LAN Administrator 521
Network System Engineer | 523
Network System Engineer |l 525
Network System Engineer Il| 528
Network System Technician | 516
Network System Technician Il 518
Network System Technician IlI 521
Principal LAN Administrator 528
Senior LAN Administrator 523
Web Developer 526
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New York State Unified Court System —Workforce Diversity,
Chief Clks & Dep-July 2020
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New York State Adult Arrests Disposed by Race/Ethnicity: 2018
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APPENDIX Q

New York State Adult Arrests Disposed by Race/Ethnicity: 2017
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APPENDIX S

Washington State’s General Rule 37
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TC:

FROM:
SUBJECT:

will become effective upon publication in the Washington Reports.

TEMPLZ OF JUsTicE
PosT OrFICE Box A0S ZS
Crormiis, WaShIMETON
HEO04-027 58

@he Supreme Qourt
Stute of Washmgton

CHARLES W. JOHNSOM LTI

S USTICE

SENT BY EMAIL ONLY
April 5, 2018

[(Aas0: aAk7-zCz2n
FACSIMILE (3600 2572103
E-Mall J G JOMHMNSONESSURTS. wa GOy

PROPOSED NEW GR 37—JURY SELECTION WORKGROUP MEMBERS
Mr. Sal Mungia, Amencan Civil Liberties Union of Washington

Ms. La Rond Baker, American Civil Liberties Union of Washington

Ms. Pam Loginsky, Washington Association of Prosecuting Attorneys

Judge Laure] Siddoway, Court of Appeals Presiding Chief Judge

Judge Sean (' Donnell, Superior Court Judges’ Association

Judge Scott Ahlf, District and Municipal Court Judges® Association

Justice Charles W. Johnson, Rules Committee Chair

ADOPTION OF NEW GENERAL RULE {GR) 37—JURY SELECTION

On behalf of the court, 1 an notifying you that the court adopted proposced new General
Rule (GR) 37—Tury Seleclion after review of the original proposals, the comments submitted
thereto, and the final report of the Proposed New GR 37 -Jury Selection Workgroup. This rule

Chief Justice Mary Fairhurst
Justice Barbara A. Madsen
Justice Susan Owens

Justice Debra Stephens
Justice Charles K. Wigging
Justice Steven C. Gonzalez
Justice Sheryl Gordon MeCloud
Justice Mary 1. Yu

Lynne Alfasso, AOC

Janetl Skreen, AOC

Sharon Harvey, AOC

Attachment {BY EMAIL}
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THE SUPREME COURT OF WASHINGTON

IN THE MATTER OF THE PROPOSED NEW

b ORDER
RULE GENERAL RULE 37 — JURY SELECTION

NO. 25700-A- lZZ‘

The Proposed New GR 37 — Jury Selection Workgroup, convened by the Supreme Court
having recommended the adoption of the proposed new General Rule 37 — Jury Selection, and
the Court having considered the new rule. the workgroup’s final report, and comments submitted
to the rule originally proposed by the American Civil Liberties Union of Washington, and having
determined that the proposed new rule will aid in the prompt and orderly administration of
justice:

Now, therefore. it is hereby

ORDERED:

(a) That the new rule as attached hereto is adopted.

(h) I'he new rule will be published in the Washington Reports and will become

effective upon publication.
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Page 2

ORDER

IN THE MATTER OF THE PROPOSED NEW RULE GENERAL RULE 37 — JURY
SELECTION

th
DATED at Olympia, Washington this S -~ day of April, 2018.

“Fam st | 01 .

CM% Wi S

=K \)afxx.uw»‘z" M(“)_@)‘JW
Ll A (A,)MJ (c,') e Goth ocropernalicorue
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NEW General Rule 37, JURY SELECTION -

{a) Policy and Purpose. The purpose of this ruls is to eliminate the unfair exclusion of
potential iurors based on race or ethnicity.

(b} Scope. This rule applies in all jury trals.

{c) Objection. A party may cbject to the use of a peremptory chalisnge to raise the
issue of improper bias. The court may alsa raise this objection on its own. The ohiection
shall be made by simple citation 1o this rule, and any futther digcussion shall be
canducted outside the presence of the panel. The ohjection must be made before the
potential juror is excused, unless new Information is discovered.

{d} Response. Upon objectlon to the exercise of a perempiory challenge pursuant to
this rule, the party exercising the perempfory challenge shall articulate the reasons that
the perempigry challenge has been exarcised.

(e) Determination. The court shall then evaluate the reasons given to justify the
peremptory challenge in light of the totality of circumstances. If the court determines that
an objective ohservar could view race ar ethnicity as a factor in the use of the
peremptory challenge, then the peremptory chalienge shall be denled. The court need
not find purposeful discrimination to deny the peremptory chaitenge. The court should
axplain its ruling on the record. ' '

{f} Nature of Observer. Fbr purposes of this rule, an chijective observer is aware that

implicit, institutional, and unconscious biases, in addition tg purposeful discrimination,
have resutted in the unfair exclusion of potentlal jurors in Washington State.

{¢j) Circumstances Considered. In making iis determination, the circumstances the
court should consider inciude, but are not limited to, the following:

(i) the number and types of questions posed fo the prospective jurot, which may
include consideration of whether the party exercising the peremptory challenge
failed to guestion the progpective jurar about the alleged coheern or the types of
questions asked about it: {ii} whether the party exercising the psremptory
challenge asked significantly more guestions or different questions of the
potential [urer against whom the peremplory challenge was used in contrast to
other jurors; {iil) whether other prospective jurcrs provided similar answers buf -
ware not the subject of a peremptary challenge by that party; {iv) whether a
reason might be disproportidnately assoclated with a race or ethnlecity: and (v) if
the party has used peremptory challenges disproportionately against a given '
rage or ethnicity, in the present case or in past cases.
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{h) Reasons Presumptively Invalid Because historically the following reasons for
peremptory challenges have been associated with Improper discrimination in jury

. selection in Washington State, the following are presumptively invalid reasons for a
naramptory challenge: {i} having prior contact with law enforcement officers: (li}
expressing a distrusi of law enfercement or a belief that law enforcement officers
engage in racial profiling: {iiit having a close relatienship with people who have been
stapped, arrested, or convicted of a cime; (iv) living In & high-crime neighborhoed; (v)
having a child outside of marfiage; (vi) receiving state benefits; and {vii} not being a
native English speaker, '

{i' Reliance on Cenduct. The following reasons for peremptory chalienges also have
historically been associated with Improper discrimination in jury selection In Washingten
Stata: allegations that the prospective juror was sleeping, inattentive, staring or failing to
make eye contact, exhibited a problematic attitude, body language, or demeanor, gr
provided unintelfigent or confused answers. If any party intends to offer one of these
reasons or a similar reason as the justification for a perempfory challenge, that parly
must provide reasonable notice to the court and the other parties so the behavior can
ba verified and addressed in a timely manner, A lack of corroboration by the judge ar
opposing counsel verifylng the behavior shall invalidate the given reason for the
paremptory challenge. '
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