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Terms of Service

Version 1.3 — February 20th, 2023

General Terms

Delinilions
“Waikiki Creative”, “Company”, “we”, “us”, or “our” refers to Waikiki Creative [1LC of 758 Kapahulu Ave, Suite #
100-853, Honolulu, Hawaii 96816, United States, its agents, and employees.

“Client”, "Customer”, “You”, or “Your,” refers to the company, partnership, individual or sole trader entering into
the agreement.

Contract Headings
The headings and sub-headings of the sections contained in this agreement are for convenience only, and shall
not be deemed to control or affect the meaning, operation, or construction of any provision of this agreement.

Jurisdiction & Dispute Resolution

The legal jurisdiction ol this agreemenl resides within the State of I lawaii (Uniled Stales).

[l any provision of these Terms ol Service is found Lo be invalid by any court having compelent jurisdiction, the
invalidity of such provision shall nol affect the validily of the remaining provisions ol the Terms of Service, which
shall remainin full force and ceffect.

Any claim, dispute, or controversy brought against us by you shall be resolved oxclusively and finally by binding
arbitration.

Arbitration will be conducled beflore a single arbilrator and will be limiled solely Lo Lthe dispule or conlroversy
belween you and us. The arbitration shall be held in a mutually agreed upon location in person or by lelephone.

Acceplance of Lthe Conlracl

All orders are bound by the lerms of Service

Should you submit an order to us, or give us instruction (written or verbal) to proceed with any works, the
lerms of Sale will be deemed accepted by you upon receipt of that order or instruction by us.

You acknowledge and agree that these lerms of Service shall be enforceable against you, without regard to
whether or notyou have exccuted and delivered this document to us.

The lerms of Service shall be a continuing agreement, and shall apply to the exclusion of all others,
including your terms and conditions (whether onyour form or otherwise). You acknowledge that these Terms
of Service embody the whole agreement between the partics and agreoes to be bound by them.

Changes Lo the Conlracl

['rom lime (o lime we may updale or amend Lhese Terms ol Service.

[Lis your responsibility Lo ensure you are aware of Lhe Terms of Service in force al Lhe time ol ordering.

Such notification may be communicated via phone, tax, email, written or verbally, and we will also publish the
updated lerms & Conditions of Sale on our website.

Upon written request, youmay obtain a copy of the current lerms of Service contract fromus, or
via our website (waikikicreative.con).

Refusal & Prohibited Uses

We reserve Lhe right Lo refuse inclusion in our designs any Llext, images, or olher dala which it deems Lo be
immoral, offensive, obscene, illegal, or which violale these Terms ol Service. We [urlher reserve Lhe righl Lo
refuse Lo include any submitled materials withoul providing reason. All adverlising malerial must conform Lo
all standards laid down by all relevant advertising standards authoritics.

You are prohibited from using the Waikiki Creative website or any of our services under any of the following
circumstances: (a) for any unlawful purpose: (b) to solicit others to perform or participate in any unlawful acts;
() Lo violate any international, federal, provincial or slate reqgulations, rules, laws, or local ordinances; (d) (o
infringe upon or violate our intellectual property rights or the intellectual property rights ol others; (e) (o
harass, abuse, insull, harm, defame, slander, disparage, intimidate, or discriminate based on gender, sexual
orientation, religion, ethnicity, race, age, national origin, or disability; (f) to submit false or misleading
information; (g) to upload or transmit viruses or any other type of malicious code that will or may be use
any way that will affect the functionality or operation of the service or of any related website, other websi
or the internetl; (h) to collect or track the personal information of others; (i) Lo spam, phish, pharm, pretext,
spider, crawl, or scrape; (j) for any obscene or immoral purpose: or (k) Lo interfere with or circumvent the
securily features ol the Service or any related website, other websites, or the Internel. We reserve the right to
terminate your use of the service or any related website for violating any of the prohibited uses.

lermination

We reserve the right to delay, reject, or cancel an order at any time atour sole discretion. In the event of
cancellation, we will be liable to refund to you the balance of any fees paid for any services we have not yet
rendered.
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1.7.2. Wereserve Lhe right Lo delay, reject, or cancel a credit application or credit account al any lime al our sole
discretion.

1.7.3. We may suspend or lerminale credil, or cancel any order, al any time withoul notice at our sole discretion.

1.7.4. In the event ol contract termination, you will remain liable Lo repay any outstanding monies owing, including
fees described in s3.2 ‘Default & Recovery ol Unpaid Monies’ of this agreemenlt.

2. Pricing & Quotations

2.1. Price Changes

210, All prices quoted by us inany form are understood to be correct at the time of supply but are subject to change
withoul notice. We will not be liable Lo you for any change in price and may supply orders based on the price
in force at the time of supply.

2.2. Quotations
221, Any pricing quoted will only be deemed secured by you (up to a maximum of 7 days) with our express
authorization, and upon payment of a non-refundable deposit to be calculated by us.

2.3.  Confidentiality

231 Any quole or proposal thal we supply Lo you is strictly confidential and musl nol be copied, forwarded, or
shown (o anyone; in part or in whole; thal we may deem o be a compelitor of Waikiki Crealive. This generally
includes olher graphic design studios, advertlising agencies, crealive firms, [reelance designers, web
developers, and printing companics that offer similar design services.

2. laxes

2410 Allprices are quoted exclusive of any applicable General Bxcise Taxes (GE 1) in force at the time of supply, unless
staled otherwise. All charges and purchase cosls thal are, or will be, subject Lo Lax (or any olher slale or lederal
laxes, lees, or dulies) shall be passed on by us Lo you and shall be paid by you.

3. Ordering & Payment Terms

3.1. Paymenl Terms

311, The payment lerms on any order placed by you is al our sole discrelion. Prepayment is generally required on
all works prior to commencement. Credit terms will only be offered to you where a credit account has been
expressly approved by us, following the submission of a credit application form.

3120 Payment shall be made in full no later than the due date specified by us, or 30 net days from the date of the
invoice (whichoever date falls soonoer).

3.3, Where applicable, you agree to maintain your credit account in good standing. We may withhold future orders
in the case Lhal prior invoices are unpaid and overdue.

314, Orders for custom-produced goods musl be secured with a deposil, al a rale o be delermined by
the Company (ordinarily  belween 50% (o 100% ol lhe lolal invoice value). Any deposil received
by us from you will only be returned under the provisions of s3.4 ‘Cancellation’.

3.1.5.  Online orders placed by international customers located outside Australia may attract a 10% handling levy.

3.2.  Deflaull & Recovery of Unpaid Monies

3.21. Youagree Lo pay usall cosls, lees, inleresl charges, and expenses - inclusive ol commissions, legal expenses,
and disbursements  incurred by us in obtaining or attempting to obtain payment from you for any overduce
amount.

3.2.2. Clients shall be considered default it an account remains unpaid for 15 days beyond the stated duce date of an
invoice, or following a returncd check. Waikiki Creative shall be entitled to change or suspend services over
which we have outright or delegated control, or edit / remove our or your material from any and all systems,
until the amount due has been fully paid. Suspension ol services and / or the removal ol malerials does nol
relieve Lhe client of their obligation to pay the overdue amount.

3.3.  Customer Purchase Order Forms

3.3 Youmay submit orders onyour own forms, provided that the form is laid out in a way that it can clearly be
identified as a purchase order.

3.3.2. Pursuant to s21 ‘Price Changes, services will be charged based on the price in force at the time of supply,
regardless of what pricing appears onyour form.

3.3.3. We will not be bound by any terms or conditions appearing onyour purchase order forms or elsewhere.

3.34. Where you submit a purchase order form,we will endeavour to interpret the form and supply correct
services. We shall not be held liable in any way for supplying incorrect services as a result of unclear, erroncous
or incomplete purchase order forms. Under these circumstances, you will be solely responsible for any and all
costs associated with rectifying the order.

3.4.  Cancellation
341, Orders placed with us cannot be subsequently cancelled without our written approval.




work performed o the date of the cancellation, including a lee for the pr
and request for cancellation.

I ate Payment Charge

If an invoice is not settled by the due date specified, we may charge you an additional late-payment fee
(alour discretion). The calculated lee shall not exceed 10.0% ol Lhe invoice Lolal value, and thal amount shall
remain payable Lo us.

The late-payment charge applied shall not influence or diminish any other provisions set oul in this agreement.
Pursuant to s3.2 ‘Default & Recovery of Unpaid Monies™ of this agreement, all unpaid fees remaining
onyour account may also be included in any recovery action taken by us.

4. Services
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Copyrights, Irademarks & licensing

Except for the retained rights described initem 4.1.2 below, all finished materials produced by Waikiki Creative
on your behalf will become your property upon full payment of our invoices.

We relain the perpeltual right 1o: (a) use work produced for the Client as parl ol ils portfolio malerials in both
its online and olfline portlolios; (b) add your firm (o our client list; and (¢) use your work in design compelilions,
publicalions, exhibilions, or other promotional purposes

Any material or ideas prepared or submitted to you that you choose not to produce or for which you have not
paid our invoices, within 60 days of submission to you, will remain our property (regardless of whether the
physical embodiment of creative work is in your possession in the form of copy, artwork, plates, recordings,
films, lapes, elc.) and may be submilled (o olher clients [or Lheir use, provided (hal such submission or use
does nol involve Lhe release ol any conflidential information regarding your business or methods ol operation.
By supplying images, text, or any other data to Waikiki Creative, he client grants Waikiki Crealive permission
to use this material freely in the design. In supplying any text, images, and other data to Waikiki Creative for
inclusion in the client’s printed or digital branding, marketing collateral, website or other medium, the client
declares that it holds the appropriate copyright and/or trademark permissions.

Should Waikiki Creative, or the client, supply animage, Lext, audio clip, or any olher file for use in business cards,
[lyers, pamphlels, websile, mullimedia presentalion, print ilem, exhibilion, advertisemenl or any olher medium
believing il Lo be copyright and royally [ree, which subsequenlly emerges Lo have such copyrighl or royally
usage limitations, the client will agree to allow Waikiki Creative to remove and/or replace the file on the site.
[he client agrees to fully indemnity and hold Waikiki Creative free from harm in any and all claims resulting
from the client not having obtained all the required copyright, and/or any other necessary permissions.

All design work, where there is a risk thal another parly make a claim, should be registered by the client with
the appropriale authorities prior Lo publishing or first use or searches and legal advice sought as Lo ils use.
Waikiki Crealive will nol be responsible for any damages resulling lrom such claims.

Project limelines

Waikiki Creative will use its best endeavours to provide genuine and accurate timeframes.

Any timeline indication given by Waikiki Creative of a design project’s duration or delivery date is to be
considered by the client Lo be an eslimation. Waikiki Crealive cannol be held responsible for any projecl over-
runs, whalever the cause. Lstimaled project duration should be deemed Lo be [rom the dale thal cleared lunds
are received by Waikiki Crealive for Lhe inilial payment or by dale conlirmed in wriling by Waikiki Crealive.
The client is expecled (o adhere 1o deadlines eslablished in the estimale and throughout the projecl.Il a
projoect becomes 7 days overdue due to client not adhering to the timeline and deadlines established in the
proposal or contract, the project will be given a new schedule. It this new schedule does not work for the client,
an accelerated timeframe may be applied tor, with a 50% rush fee charge, howoever acceptance of the rush is
at the sole discretion of Waikiki Creative.

Alterations / Revisions

Unless otherwise stated in a project proposal or quotation, any revisions requested by the client will be charged
al an hourly rate.

Ihe client agrees that changes required over and above the estimated work or required to be carried out after
acceptance of the draft design will be liable to a separate charge.

Ihe client also agrees that Waikiki Creative holds no responsibility for any amendments made by any third
parly, belore or after a design is published.

Domain Regislration & Web Hosling

We cannol guarantee the availability of any domain name. Where Waikiki Creative is to register a domain name
on behalf of a client, we will endeavour to do so but the client should not assume a successful registration. Ihe
client will be responsible for the yearly domain registration fee and any other fees associated with domain
registration unless expressly outlined otherwise in a contract.

We do not offer in-house hosling services on Waikiki Crealive servers; we sub-contract (o web hosling
companies and therefore cannol guarantee conlinuous service; we will accepl no liability for loss of service,
whalever the cause. We may requesl thal clients change the type of hosling account used il that account is
deemed by us to be unacceptable (e.g., poor service, lack of bandwidth, or in any other way insufficient to




support the websile). Fees due o the hosling organization are the responsibility of the client and Waikiki
Creative are not liable for their payment.

WebCare Service

WebCare is an ongoing monthly service, with a minimum initial 12-month commitment. Clients must provide
al leasl 30 days wrillen notlice in advance ol WebCare cancellation.

WebCare incorporates 1 {(one) round of websile content updates per month, provided these are minor
changes. Minor changes include textual changes, image changes, and small adjustments to placement of items
on a page. It does not include changes we deem to be major, including alterations to colour schemes, site
structure, or navigation features. It is the responsibility of the client to contact Waikiki Creative to request a
round of minor changes. Any major changes requested will incur billing for the works, in discussion with the
client.

Webcare includes proactive uplime and performance monitoring, with site functionality maintenance and
optimisations where necessary. While we make best endeavours to identity and amend/rectify site downtime
or functionality issues in a timely fashion, our ability to do so it dependent on the timeliness of reporting and
the scale of the issue. Waikiki Creative will not be held liable to site functionality impairments that result from
anything other than natural ageing of the site (such as client or third-party mistakes in administering the site).

5. Warranty & Returns

5.1
511

Warranlies

All warranlies - whether express orimplied, and whether statutory or oltherwise - regarding the goods supplied
by us as Lo qualily, fitness for purpose, or any olther maller are hereby excluded (excepl so far as any such
warranlies are incapable ol exclusion al law).

This agreement contains all the terms and conditions under which you agree 1o purchase services [rom us, and
any express or implied condition, stalement, or warranly (slalutory or otherwise) nol stated herein is hereby
excluded.

Returns / Refunds of Orders

In the unlikely event that a product is faulty, you may return the item to us for testing. If the item fails our quality
tests, you may have the option of a repair, replacement, or full refund.

No returns will be accepted by us unless expressly authorised in writing.

All goods must be returned in original factory condition with all packaging, promotional items, wrapping, bags,
boxes etc. unopened.

Freight on authorised returns isyour responsibility. Al returned  goods remain your responsibility  until
physically received by us at our premises.

We reserve the right to reject any refund claim at our discretion, except as required by law.

An administrative re-stocking surcharge may apply, to be calculated by us at our sole discretion.

All claims for shortages, loss, or damage must be made by you in writing to us within 5 business days of receipt
of the goods.




