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Abstract

This Note explores the sources of law available to the Inter-American Commission and Court.
The structure and jurisdiction of the European system for protecting human rights and their re-
lation to the American system are examined first. This Note then reviews some case law and
interpretation procedures of the European system and the International Court.



THE AMERICAN CONVENTION ON HUMAN RIGHTS:
TOWARD UNIFORM INTERPRETATION OF HUMAN
RIGHTS LAW

INTRODUCTION

Violations of human rights! abound in Latin America.? In
order to address the hemispheric problem of human rights,® the

1. A human right has been defined as “something due a person in a social context
because of his membership in the class of humanity, because he is a human being.” T.
MacHaN, HuMAN RicHTs AND HuMaN LiBerTies 50-51 (1975). “Human rights” are linked in
history to the idea of “natural rights.” Id. at 50. A “natural right” is a right held by virtue of
one’s nature; because man is a “rational animal,” he is entitled to those rights which are
inherent in the nature of a “rational animal.” Id. “Human rights” and “legal rights” are not
one and the same; rather, legal rights ought to coincide with human rights to the greatest
extent possible. Id. at 52. See generally KiNc’s COLLECE, AN INTRODUCTION TO THE STUDY OF
Human Ricuts (1970) (tracing the origins of human rights to those of man in the modern
state). Tt is said that human rights are of supreme importance “because they are rights of
every human being to the necessary conditions of human action.” A. Gewrts, HumMan
RicHts 3 (1982).

2. Latin American countries have either deliberately or inadvertently failed to preserve
human rights, to the detriment of both their own citizens and foreign visitors. See generally
AMNESTY INT'L, AMNESTY INTERNATIONAL REPORT 105-89 (1981). Amnesty International is a
neutral international organization which seeks “to secure throughout the world the observ-
ance of the provisions of the Universal Declaration of Human Rights.” Statute of Amnesty
International, reprinted in id. at 403 app. I. It works toward the release of persons whose
rights have been violated, and it opposes the detention of political prisoners and imposition of
torture and other cruelties. Id.

Human rights abuses in Latin America include: “imprisonment of people for the non-
violent exercise of their human rights, torture, ‘disappearances,” extrajudicial killings, arbi-
trary arrests and prolonged detention without trial.” AMNEsTY INT'L REPORT, supra, at 105.
See also Senate For. Rel. Comm. & House Comm. on For. Affairs, Country Reports on
Human Rights Practices for 1982, S. Rer. No. 1, 98th Cong., 1st Sess. 380-659 (1983)
[hereinafter cited as Country Reports]. Of particular concern to the Reagan administration is
the status of human rights in El Salvador, as Congress has conditioned continued military aid
to the country on the Salvadoran government’s ability to curtail political violence. N.Y.
Times, Nov. 16, 1982, at 1, col. 2. Leverage, which is the granting or withdrawal of aid in
light of a nation’s record on human rights, has been the principal foreign policy instrument
used by the United States regarding human rights. Country Reports, supra, at 5-10. Human
rights violations are not confined to Central America, but also occur in South America. See,
e.g., Judgment of July 3, 1980, Cdmara Nacional de Apelaciones en lo Federal y Conten-
ciosoadministrativo, Buenos Aires, [1980] IIT Jurisprudencia Argentina 471 (Timerman case),
in which an Argentine Court justified the confiscation of Timerman’s newspaper, La Opin-
idn, stating:

Admitting the legitimacy . . . of the Military Junta . . . there can be no doubt that

the confiscation of property [by the government] constitutes a political act whose

review escapes, in principle, the jurisdiction of judges . . . . There is no constitu-

610



AMERICAN CONVENTION ON HUMAN RIGHTS 611

Organization of American States* (OAS) has established the Inter-
American Commission on Human Rights® (Commission) and the
Inter-American Court of Human Rights® (Court). The American
Convention on Human Rights” (Convention), which became effec-

tional precept opposed to a law empowering the Executive to function as an
administrative judge . . . .
Id. at 471-72 (author’s translation).

3. Amnesty International also cites human rights violations in the United States. Am-
NESTY INT'L REPORT, supra note 1, at 183-84.

4. The Organization of American States (OAS) is a multilateral international organiza-
tion of American republics “developed to achieve an order of peace and justice, to promote
[the American States’] solidarity, to strengthen their collaboration, and to defend their
sovereignty, their territorial integrity, and their independence.” Charter of the Organization
of American States, Apr. 30, 1948, art. 1, 2 U.S.T. 2394, 2417, T.I.A.S. 2361, 119 U.N.T.S.
3, amended by Feb. 27,1967, 21 U.S.T. 607, T.I.A.S. 6847, 721 U.N.T.S. 324. The OAS isa
regional agency within the United Nations. Id. For a discussion of the OAS and the Inter-
American system, see 1-2 F. GARCIA-AMADOR, THE INTER-AMERICAN SysTEM: TREATIES, CON-
VENTIONS, AND OTHER DoCUMENTS (1983). See also M. BaLL, THE OAS N TransITION (1969)
(discussing the history and functioning of the OAS through 1969). The current member states
of the OAS are: Antigua and Bermuda, Argentina, Barbados, Bolivia, Brazil, Chile, Colom-
bia, Costa Rica, Dominica, Dominican Republic, Ecuador, El Salvador, Guatemala, Haiti,
Honduras, Jamaica, Mexico, Nicaragua, Panama, Paraguay, Peru, Saint Lucia, Saint Vin-
cent and the Grenadines, Suriname, Trinidad and Tobago, United States, Uruguay and
Venezuela. 2 F. GARCIA-AMADOR, supra, at 467.

5. The Commission was conceived during the Fifth Meeting of the Consultation of
Foreign Ministers of the OAS, held in Santiago, Chile in 1959. Inter-American Commission
on Human Rights, Handbook of Existing Rules Pertaining to Human Rights, O.A.S. Doc.
OEA/Ser.L/V/I1.23 doc. 21, at 13 (Eng. rev. ed. 1970) [hereinafter cited as Handbook of
Existing Rules). In 1960, the Council of the OAS approved the Statute of the Commission, id.
at 30, which was amended in 1965 to broaden the powers of the Commission. Id. at 14. The
American Convention on Human Rights reestablished the Commission and coordinated it
with a new protection mechanism, the Inter-American Court of Human Rights. American
Convention on Human Rights, Nov. 22, 1969, 9 I.L.M. 673 (1970) [hereinafter cited as
Convention). See generally Norris, Observation in Loco: Practice and Procedure of the Inter-
American Commission on Human Rights, 15 Tex. INT'L L.J. 46 (1981) (describing recent
procedure of the Commission); Volio, The Inter-American Commission on Human Rights, 30
AM. U.L. Rev. 65 (1980) (describing the structure of the Commission).

6. The Commission and Court constitute the dual mechanism for the protection of
rights and freedoms under the American Convention. Convention, supra note 5, art. 33. See
generally Abranches, The Inter-American Court of Human Rights, 30 Am. U.L. Rev. 79
(1980) (describing the Court); Buergenthal, The Inter-American Court of Human Rights, 76
AMm. J. INT'L L. 231 (1982) (describing structure and jurisdiction of the Court).

7. See supra note 5. Barbados, Bolivia, Chile, Colombia, Costa Rica, the Dominican
Republic, Ecuador, El Salvador, Grenada, Guatemala, Haiti, Honduras, Jamaica, Mexico,
Nicaragua, Panama, Paraguay, Peru, the United States, Uruguay and Venezuela have signed
the Convention. 1 F. GaRcia-AMADOR, supra note 4, at 91. All signatory nations except
Barbados, Chile, Paraguay, Uruguay and most notably, the United States, have ratified the
Convention. Id.
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tive in 1978,8 specifies the activities of the Commission and Court,®
creating a unified weapon in the struggle to preserve and promote
human rights in the Americas.

Although the Commission has entertained numerous petitions
alleging violations of human rights by state parties,!® the Court has
rendered judgment in only three cases.!! Thus, the development of
substantive and procedural human rights law by the Court remains
inchoate.

However, the Commission and Court do have access to a
substantial body of previously created human rights law. The
American Convention is modeled!? after the European Convention

8. The Convention entered into force on July 18, 1978, on the deposit of the eleventh
instrument of ratification by an OAS member nation, Grenada. Organization of American
States, Annual Report of the Inter-American Court of Human Rights 1981, O.A.S. Doc.
OEA/Ser.L/IIL.5 doc. 13, at 28 (1982) [hereinafter cited as Annual Report].

9. The Commission is an investigatory mechanism to which petitions alleging violations
of the Convention are submitted. Convention, supra note 5, art. 41. The Commission must
appear in all cases before the Court. Id. art. 57.

10. During 1981-82, the Inter-American Commission investigated Convention viola-
tions in Nicaragua and requested the Inter-American Court of Human Rights to render an
advisory opinion. Organization of American States, Annual Report of the Inter-American
Commission on Human Rights 1981-82, O.A.S. Doc. OEA/Ser.L/I1.57 doc. 6, at 12-15 (Eng.
rev. ed. 1982) [hereinafter cited as Inter-American Commission Report]. The issue was
whether a state would be understood to be a party to the American Convention of Human
Rights on ratification, accession, date of deposit of the instrument of ratification, or at the
end of the time period stated in the Vienna Convention, opened for signature May 23, 1969, 8
1.L.M. 679, for ratification with reservations. Inter-American Commission Report, supra, at
15-17. In Effect of Reservations on the Entry Into Force of the American Convention, 22
I.L.M. 37 (1983) (Advisory Opinion of Sept. 24, 1982), the Court determined that the
Convention enters into force for a state which ratifies or adheres to it with or without a
reservation on the date of deposit of its instrument of ratification or adherence. Id. at 50. See
also Fox, The American Convention on Human Rights and Prospects for U.S. Ratification, 3
Hum. Rrs. 243, 275 (1973) (citing the substantial number of petitions received by the
Commission in its early years).

11. The Court’s first case was In re Gallardo, Annual Report, supra note 8, at 13,
reprinted in 20 1.L.M. 1424 (1981). The issue was whether the case was admissible to the
Court if the parties failed to bring proceedings before the Commission. Id. at 13, 20 [.L.M. at
1430. The Court ruled the case inadmissible, because the Convention requires all petitions to
be filed and evaluated by the Commission. Id. at 14, 20 I.L.M, at 1428. See Convention,
supra note 5, arts. 51, 57. In the Court’s third opinion, “Other Treaties” Subject to the
Consultative Jurisdiction of the Court, 22 I.L.M. 51 (1983) (Advisory Opinion of Sept. 24,
1982), the Court held that its advisory jurisdiction should be given broad interpretation. The
Court’s jurisidiction can be exercised with regard to any provision dealing with the protection
of human rights set forth in any international treaty applicable in the American states. Id. at
65.

12. Buergenthal, The American and European Conventions on Human Rights: Similar-
ities and Differences, 30 Am. U.L. Rev. 155, 156 (1980). Many of the institutions for the
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on Human Rights'®> (European Convention) and its three imple-
menting organizations: the European Commission, the European
Court of Human Rights and the Committee of Ministers.!* In thirty
years, the European Commission and Court have developed case
law regarding human rights.!® The European law, although not
strictly applicable in all Latin American cases, provides a frame-
work for analysis of human rights issues by the Inter-American
Commission and Court.!® The International Court of Justice'” (In-
ternational Court) supplies further guidelines as to the sources of
law!® to be used in the interpretation of international law.

This Note explores the sources of law available to the Inter-
American Commission and Court. The structure and jurisdiction of
the European system for protecting human rights and their relation
to the American system are examined first.!® This Note then reviews

protection of human rights are the same or similar. See infra notes 45-64 and accompanying
text. However, a number of significant differences exist. See infra notes 66-73.

13. Convention for the Protection of Human Rights and Fundamental Freedoms, Nov.
4, 1950, 213 U.N.T.S. 221 [hereinafter cited as the European Convention].

14. Id. arts. 19, 32.

15. The European Commission and Court of Human Rights have heard cases since
1954. See ]J. FawcerT, THE AppLicATION OF THE EUuroPEAN CoNVENTION ON HUMAN RicHTs
at vii (1969). See also CounciL oF Europg, 1981 REPoRT ON THE AcTIviTIES OF THE COUNCIL OF
Europk 21-22 (1982) (stating the large number of petitions accepted and ruled on by the
European Commission and Court) [hereinafter cited as CounciL oF Europe REPORT].

16. The International Court of Justice has utilized cases decided by the prior Permanent
Court of International Justice. See H. LAUTERPACHT, THE DEVELOPMENT OF INTERNATIONAL
Law BY THE INTERNATIONAL Court 11-13 (1958). The International Court of Justice has also
referred to decisions of international arbitral tribunals. Id. at 15. Thus, there is precedent for
an international tribunal to refer to the decisions of other international tribunals. The
Americas and Europe share many legal, political and cultural traditions, and until the
establishment of the Inter-American system, the European system for the protection of
human rights was the only regional system of its kind. Buergenthal, supra note 12, at 155-56.

17. The immediate forerunner of the International Court of Justice was the Permanent
Court of International Justice. For a discussion of the Permanent Court of International
Justice, see E. Hampro, THE CaseE LAw oF THE INTERNATIONAL Court (1961); S. ROSENNE,
THE WorLp Court: WHaT It Is aNnD How IT Works 21-26 (1973); 1 J. Vemzij, THE
JurisPRUDENCE oF THE WoRLD Courr (1965) (describing case law of the International Court of
Justice). The International Court of Justice was established as the principal judicial organ of
the United Nations. U.N. CHARTER, art. 92. See generally H. LAuTERPACHT, supra note 16; S.
RoOSENNE, supra; THE Future oF THE INTERNATIONAL Court oF JusTice (L. Gross ed. 1976).

18. “The origins from which particular positive laws derive their authority and coercive
force. Such are constitutions, treaties, statutes, usages and customs . . . . [T]he authoritative
or reliable works, records, documents, edicts, etc., to which we are to look for an under-
standing of what constitutes the law.” BLack’s Law DictionNary 1251 (5th ed. 1979).

19. The protection mechanism of the European Convention consists of a':Commission,
Court and Committee of Ministers. European Convention, supra note 13, arts. 19, 32. See
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some case law and interpretation procedures of the European sys-
tem and the International Court.?® Increased use of the Commis-
sion and Court, building upon the sources of law available to them,
would enhance their legitimacy as forums for the development of
human rights law, with the object of developing uniform interpre-
tation of human rights law.

I. MECHANISMS FOR CREATING HUMAN RIGHTS LAW

A. The Model: Concept and Structure of the European
Convention on Human Rights

The European Convention on Human Rights?! was drafted??
by the Council of Europe®® with the general purpose of establishing
a regional system for the protection of human rights in Europe.*
The specific human rights which the European Convention seeks to
protect include: the right to life,?® freedom from torture or inhu-

also infra notes 21-44 and accompanying text (relating structural and procedural similarities
of the European and American protection mechanisms, which create a basis for European
case law as a source of law).

20. The interpretation procedures of the International Court might be utilized by the
Inter-American Court as a guideline in the interpretation of international law. See infra notes
137-46 and accompanying text.

21. See supra note 13.

22. CounciL oF Europe RePoRT, supra note 15, at 9.

23. The Council of Europe is a regional organization of twenty-one European states,
consisting of the following member countries: Austria, Belgium, Cyprus, Denmark, France,
Federal Republic of Germany, Greece, Ireland, Iceland, Italy, Liechtenstein, Luxembourg,
Malta, the Netherlands, Norway, Portugal, Spain, Sweden, Switzerland, Turkey and the
United Kingdom. Id. at 15-16. The European Convention is open to signature only to
member states of the Council of Europe. H. PerzorLp, THE EuroPEAN CONVENTION ON
HuMaN RiGHTS: CASES AND MATERIALS at i (4th ed. 1981). Five Protocols have supplemented
or amended the European Convention. Id. For a catalogue of the European Convention and
subsequent Protocols, see CounciL oF Europe, EuroreaN CoNVENTION ON HuMAN RiGHTs:
Covrrectep Texrs 101-36 (1979) [hereinafter cited as CoLLecTED TExTs]. Other relevant
documents, including the Rules of the European Commission, Court and Committee of
Ministers are contained therein. Id. at 201-600.

24. CounciL or Eurore ReporT, supra note 13, at 21-22.

25. Article 2 of the European Convention states:

1. Everyone’s right to life shall be protected by law. No one shall be deprived of his

life intentionally save in the execution of a sentence of a court following his convic-

tion of a crime for which this penalty is provided by law.

2. Deprivation of life shall not be regarded as inflicted in contravention of this

Article when it results from the use of force which is no more than absolutely

necessary :
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man or degrading treatment or punishment,?® the right to liberty
and security of person,?” and other fundamental and civil rights.*®
These rights are enforced against state violators by means of a
protection mechanism consisting of the Commission, the Court and
the Committee of Ministers.?®

{a) in defence of any person from unlawful violence;

(b) in order to effect a lawful arrest or to prevent the escape of a person
lawfully detained;

(¢) in action lawfully taken for the purpose of quelling a riot or insurrection.

European Convention, supra note 13, art. 2 (emphasis added).

26. Article 3 states: “No one shall be subjected to torture or to inhuman or degrading
treatment or punishment.” Id. art. 3.

27. Article 5 of the European Convention states:

1. Everyone has the right to liberty and security of person. No one shall be deprived

of his liberty save in the following cases and in accordance with a procedure

prescribed by law:

(a) the lawful detention of a person after conviction by a competent court;

(b) the lawful arrest or detention of a person for non-compliance with the
lawful order of a court or in order to secure the fulfillment of any obligation
prescribed by law;

(c) the lawful arrest or detention of a person effected for the purpose of
bringing him before the competent legal authority on reasonable suspicion of having
committed an offence or when it is reasonably considered necessary to prevent his
committing an offence or fleeing after having done so;

(d) the detention of a minor by lawful order for the purpose of educational
supervision or his lawful detention for the purpose of bringing him before compe-
tent legal authority;

(e) the lawful detention of persons for the prevention of the spreading of
infectious diseases, of persons of unsound mind, alcoholics or drug addicts or
vagrants;

() the lawful arrest or detention of a person to prevent his effecting an
unauthorised entry into the country or of a person against whom action is being
taken with a view to deportation or extradition.

2. Everyone who is arrested shall be informed promptly, in a language which he

understands, of the reasons for his arrest and of any charge against him.

3. Everyone arrested or detained in accordance with the provisions of paragraph 1

(c) of this Article shall be brought promptly before a judge or other officer author-

ised by law to exercise judicial power and shall be entitled to trial within a

reasonable time or to release pending trial. Release may be conditioned by guaran-

tees to appear for trial.

Id. art. 5 (emphasis added).

28. Examples of the rights included in the European Convention include: freedom from
involuntary servitude, entitlement to a fair and public hearing in a criminal trial, freedom
from ex post facto laws, respect for one’s private and family life, freedom of thought and
expression, the right to assemble peaceably, the right to marry and freedom from discrimina-
tion. Id. arts. 4, 6-12, 14.

29. See supra note 19.
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The European Commission® serves as a screening body for
petitions alleging violations of the European Convention® and in-
vestigates®? those matters before it with the aim of achieving
friendly settlements.?? In the event settlement is not possible, the
case may be referred to the European Court* within three months
after the report of the European Commission®*s by the European
Commission or other appropriate party.?® The European Court
then determines whether a violation of the European Convention
and its Protocols has occurred,*” and issues a judgment.®® If the case
is not referred to the European Court, the Committee of Ministers®
decides the matter and takes appropriate action.*

Thus, the European Convention has developed a formal proce-
dure for the preservation of enumerated rights and for the judicial
development of human rights law. Although the European Conven-

30. The number of European Commission members equals the number of states parties
to the European Convention. European Convention, supra note 13, art. 20. The members
are nominated and elected by the Committee of Ministers. Id. art. 21, para. 1.

31. Seeid. art. 25. The European Commission rules on the admissibility of the petition
to the European system, based on criteria that require a substantial statement of a violation
of the European Convention. Id. arts. 26-27, 29.

32. The European Commission requests information from the parties on the matter
before it. Id. art. 28, para. a.

33. Id. para. b.

34. The European Commission will acknowledge its failure to achieve a friendly settle-
ment. Id. art. 47.

35. The European Commission drafts a report on the facts and states its opinion on
whether there has been a violation of the European Convention. Id. art. 31.

36. The appropriate parties are: the European Commission, a contracting party whose
national is alleged to be a victim, a contracting party which referred the case to the European
Commission, and a contracting party against which the complaint has been lodged. Id. art.
48. -
37. Id. art. 50. The decision of the European Court shall “afford just satisfaction to the
injured party.” Id.

38. Id. art. 51. The judgment of the European Court is transmitted to the Committee of
Ministers, which supervises its execution. Id. art. 54.

39. The Committee of Ministers is composed of the Ministers of Foreign Affairs of the
member states of the Council of Europe. Councir or Eurore Reporr, supra note 15, at 13-
14.

40. The Committee of Ministers must determine by a two-thirds majority vote whether
there has been a violation of the European Convention. European Convention, supra note
13, art. 32. In an affirmative case, the Committee of Ministers prescribes a period during
which a concerned state must take measures required by the Committee’s decision. Id. If the
state is delinquent in taking satisfactory measures, the Committee then decides by a two-
thirds majority vote what effect should be given to the original decision and publishes the
report of the European Commission. Id.
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tion establishes no specific enforcement procedures, the contracting
parties “undertake to abide by the decision”*" of the respective
organizations.*? The protection mechanism has enjoyed substantial
success*® during its three decades of operation.**

B. The Inter-American Human Rights System

1. Structural and Procedural Similarities Between the European
and Inter-American Mechanisms

The general purpose?® of the Inter-American Commission on
Human Rights,* “to promote respect for and defense of human

41. Id. art. 53. As to decisions of the Committee of Ministers, see id. art. 32, para. 4.

42. See supra note 41.

43. CounciL oF Europe REPORT, supra note 15, at 21-22. See also Sherman, Procedural
Decisions of the European Court of Human Rights: A Comparative Study, 8 BrookLYN ].
INT'L L. 309 (1982) (describing recent developments of the European Court of Human
Rights). Over the past thirty years, the European Court of Human Rights has issued more
than forty judgments. Id. at 310. For example, in the Greek Case, [1969 The Greek Case] Y.
B. Eur. Conv. oN Hum. Rts. (Eur. Comm’n on Hum. Rts.), Norway, Sweden, Denmark,
and the Netherlands jointly filed complaints with the European Commission against the
Greek military regime, charging that the Greek government had violated its obligations
under the European Convention. 1967 Y.B. Eur. Conv. oN Hum. Rts. 586 (interstate
applications). Specifically, the complainants stated in new allegations that the Greek govern-
ment had engaged in incidents of torture and inhuman and degrading treatment, that a
particular constitutional amendment resulted in penal legislation and measures of confisca-
tion, and that the absence of an elected legislative body prevented people from freely
expressing their opinion. Id. After the parties failed to reach a friendly settlement, the
European Commission filed its report with the Committee of Ministers. 1969 Y.B. Eur.
Conv. oN Hum. Rrs. 6-7. The Committee agreed with the European Commission’s report
and urged the Greek government to curb its abusive activities. [1969 The Greek Case] Y.B.
Eur. Conv. oN Hum. Rrs. 511, 513 (Eur. Comm. of Ministers). The case generated a
substantial amount of pressure on the Greek government, aiding the eventual restoration of
freedoms in Greece. Buergenthal, supra note 12, at 160-61.

44. See supra note 15.

45. The Inter-American Commission on Human Rights was the first mechanism estab-
lished by the OAS to supervise the protection of human rights. See supra note 5. The Statute
of the Commission made the Commission an autonomous entity of the OAS whose function
was to “promote respect for human rights.” Statute of the Inter-American Commission on
Human Rights, in Handbook of Existing Rules, art. 1, supra note 5, at 30. The revised OAS
Charter increased the power of the Commission. See Buergenthal, The Revised OAS Charter
and the Protection of Human Rights, 69 Am. J. INT'L L. 828, 833-36 (1975). The revised OAS
Charter urged the construction of an Inter-American Convention to consolidate the functions
of the Commission and other organs relating to human rights. Id. at 834.

46. Convention, supra note 5, art. 41(1).
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rights,” 4" resembles that of the European Commission.*® The inves-
tigative and reporting procedures of the two Commissions are also
strikingly similar.#® If the parties cannot reach a friendly settle-
ment,® both Commissions may prepare reports and state their
opinions on whether a violation has occurred.>! Both may then refer
such cases to their respective Courts.? However, alternatives to
court action are available in both the American®® and European
systems. 5

Procedures of the Courts are set forth in the Court Rules.*
Although there are several differences in Court procedures,* the

47. Id. Article 41(2) further states:

In the exercise of its mandate, it shall have the following functions and powers:

a. to develop an awareness of human rights among the peoples of America;

b. to make recommendations to the governments of the member states, when it

considers such action advisable, for the adoption of progressive measures in favor of

human rights within the framework of their domestic law and constitutional provi-
sions as well as appropriate measures to further the observance of those rights;

c. to prepare such studies or reports as it considers advisable in the performance of

its duties;

d. to request the governments of the member states to supply it with information on

the measures adopted by them in matters of human rights;

e. to respond, through the General Secretariat of the Organization of the American

States, to inquiries made by the member states on matters related to human rights

and, within the limits of its possibilities, to provide those states with the advisory

services they request; .

f. to take action on petitions and other communications pursuant to its authority

under the provisions of Articles 44 through 51 of this Convention; and

g. to submit an annual report to the General Assembly of the Organization of

American States.

Id. art. 41(2).

48. See European Convention, supra note 13, preamble & art. 19.

49. The respective Conventions require the Commissions to request information from
the parties, evaluate the facts and prepare reports on their findings. See id. arts. 28, 31;
Convention, supra note 5, art. 41.

50. The goal of both Commissions is to reach friendly settlements. Compare Conven-
tion, supra note 5, art. 48 with European Convention, suprae note 13, art. 28.

51. See Convention, supra note 5, art. 50; European Convention, supra note 13, art. 31.

52. See Convention, supra note 5, art. 62, para. 3; European Convention, supra note
13, art. 48.

53. Under the American Convention, if a case is not settled or submitted to the Court
within three months after transmittal of the Commission’s report to the parties concerned,
the Commission itself decides the matter by an absolute majority vote. See Convention, supra
note 5, art. 51, para. 1.

54. See supra notes 39-40 and accompanying text.

55. RuLes oF PROCEDURE OF THE INTER-AMERICAN Court oF HuMaN RicHTs, in Organi-
zation of American States, Annual Report of the Inter-American Court of Human Rights

- 1980, O.A.S. Doc. OEA/Ser. L/V/IIL.3 doc. 13 corr.1, at 26 (1981); RuLEs oF THE EUROPEAN
Court oF Human Ricurs, in CorLectep TexTs, supra note 23, at 400-33.

56. The Commission, rather than a separate Committee of Ministers, decides a case that

is not submitted to the Court under the American Convention. See supra notes 53-54 and
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Courts function similarly. For example, both Courts have jurisdic-
tion to render advisory and adjudicatory opinions. In addition,
both Courts require that the state party involved be represented on
the Court.5® As in the European Convention, there are no specific
Convention provisions addressing enforcement of a Court judg-
ment. By ratifying, however, the state parties do assume the obliga-
tion to comply with an adjudicatory judgment.®

Another procedural similarity between the European and
American Conventions, the requirement that the Commission ap-
pear in all cases before the Court,® was the subject of the Court’s
first case, In re Gallardo.® In this case, the government of Costa

accompanying text. Other differences in procedure are minor. Structurally, the Courts differ
in that the number of judges of the European Court equals the number of members of the
Council of Europe, while the Inter-American Court consists of seven judges. See European
Convention, supra note 13, art. 38; Convention, supra note 5, art. 52.

57. The power to give advisory opinions in the European system, however, is much
narrower than in the Inter-American system. Whereas the European Court may render an
advisory opinion only on legal questions concerning the interpretation of the European
Convention and its Protocols, Protocol 2 to the European Convention, May 6, 1963, art. I,
Europ. T.S. No. 44, at 1, the Inter-American Court may interpret any treaty concerning
protection of human rights in the American States. Convention, supra note 5, art. 64. Under
the European Convention, only the Committee of Ministers and the Council of Europe may
request an advisory opinion. Protocol 2 to the European Convention, supra, arts. 1-4. For a
discussion of this subject, see Buergenthal, supra note 12, at 162-63.

Both Courts have adjudicatory jurisdiction to decide a case on its merits, render a
judgment, and award compensatory damages. See Convention, supra note 5, art. 63; Euro-
pean Convention, supra note 13, art. 50. The Inter-American Court may adopt provisional
measures in cases of “extreme gravity and urgency.” Id. The European Convention does not
provide for the adoption of provisional measures by the European Court, but the European
Court’s Rules do so provide. RuLes oF THE EUrROPEAN Court oF HuMAN RiGHTS, supra note
55, rule 34.

58. See Buergenthal, supra note 12, at 158-59. The composition of the Court affords
representation on the European Court. Id. The American Convention provides for a system
of ad hoc judges in this case. Id.

59. See supra notes 41-42 and accompanying text.

60. Convention, supra note 5, art. 68. Execution of judgments is in accordance with the
domestic procedures governing the execution of judgments against the state. Id.

61. Convention, supra note 5, art. 57. The necessity of preliminary action is also
recognized by the European Court. European Convention, supra note 13, arts. 25, 47. See
also H. PerzoLp, supra note 19, at vii-viii (explaining the implementing machinery of the
European Convention).

62. See supra note 11. The government of Costa Rica petitioned the Court to determine
whether the government had violated the rights of a woman allegedly murdered by one of
her guards in a Costa Rican jail. In re Gallardo, Annual Report, supra note 8, at 13, 20
1.L.M. at 1424. A private petition was not filed first with the Commission. Id.
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Rica attempted “to formally waive the requirement for the prior
exhaustion of all domestic legal remedies and the prior exhaustion
of the procedures set forth in Articles 48 to 50 of the Convention.”¢?
The Court held that screening by the Commission is an indispensa-
ble step in the processing of petitions.%

2. Access to the Commissions and Courts by
Ratifying OAS Members

The development of human rights law by the European and
American Courts is influenced necessarily by the nature of the cases
before them. Provisions of the Conventions governing accessibility
to the Commissions®> determine which issues the Courts may de-
cide. Provisions of the two Conventions differ substantially in that
the Inter-American system attempts to encourage a nonpolitical
approach to human rights by favoring individual complaints,®
while the European system favors interstate complaints.®

A state party to the American Convention automatically ac-
cepts the Commission’s jurisdiction to hear individual complaints
by ratifying the Convention.®® However, the comparable jurisdic-
tion of the European Commission must be acknowledged in a
separate declaration.® This distinction is reversed as to interstate

63. Annual Report, supra note 8, at 13, 20 I.L.M. at 1425.

64. Id. at 8, 20 I.L.M. at 1431. The Commission’s procedure for acting on a petition is
described in article 48 of the Convention. Convention, supra note 5, art. 48. For an example
of a petition, see Handbook of Existing Rules, supra note 5, at 48.

65. Convention, supra note 5, arts. 44, 45; European Convention, supra note 13, arts.
24, 25.

66. The Convention favors individual petitions because merely by ratifying the Conven-
tion, a nation accepts the competence of the Commision to hear such complaints. Conven-
tion, supra note 5, art. 44. See also infra note 68 and accompanying text.

67. See generally Buergenthal, supra note 12, at 159-61 (discussing political ramifica-
tions of differences in jurisdiction of petitions). Only Cyprus, France, Greece, Malta, Spain
and Turkey have not filed separate declarations recognizing the competence of the European
Commission to receive individual petitions. H. PErzoLp, supra note 19, at iv.

68. Article 44 of the Convention states:

Any person or group of persons, or any nongovernmental entity legally recognized

in one of [sic] more member states of the Organization, may lodge petitions with the

Commission containing denunciations or complaints of violation of this Convention

by a State Party.

Convention, supra note 5, art. 44 (emphasis added).
69. See European Convention, supra note 13, art. 25.
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complaints. A state party to the American Convention must file a
separate declaration accepting the Commission’s jurisdiction,” but
European state parties need only ratify the European Convention to
accept jurisdiction of the European Commission to hear interstate
complaints.™ Jurisdiction of both the Inter-American and Euro-
pean Courts, in contrast to their Commissions,”® requires accept-
ance by declarations of the states parties; mere ratification is not
sufficient.™

3. Access to the Commission and Court by
Nonratifying OAS Members

To the extent that nonratifying OAS member states can partic-
ipate in proceedings before the Inter-American Commission and
Court,™ they may affect the development of human rights law by

70. Article 45 of the Convention provides:

1. Any State Party may, when it deposits its instrument of ratification of or
adherence to this Convention, or at any later time, declare that it recognizes the
competence of the Commission to receive and examine communications in which a
State Party alleges that another State Party has committed a violation of a human
right set forth in this Convention.

2. Communications presented by virtue of this article may be admitted and
examined only if they are presented by a State Party that has made a declaration
recognizing the aforementioned competence of the Commission. The Commission
shall not admit any communication against a State Party that has not made such a
declaration.

3. A declaration concerning recognition of competence may be made to be
valid for an indefinite time, for a specified period, or for a specific case.

4. Declarations shall be deposited with the General Secretariat of the Organi-
zation of American States, which shall transmit copies thereof to the member states
of that Organization.

Convention, supra note 5, art. 45. Costa Rica, Peru and Venezuela have filed this declara-
tion. Annual Report, supra note 8, at 28.

71. European Convention, supra note 13, art. 24.

72. See supra notes 68-71 and accompanying text.

73. Convention, supra note 5, art. 62; European Convention, supra note 13, art. 46.
Thus far, Costa Rica, Honduras, Peru and Venezuela have unconditionally recognized the
jurisdiction of the Court. Status of the American Convention on Human Rights, Annual
Report, supra note 8, at 28. By invitation of the Commissions, however, jurisdiction may be
accepted by special agreement of the parties to the dispute. See Convention, supra note 5,
art. 62, para. 3; European Convention, supra note 13, art. 25.

74. Nonratifying OAS members cannot participate in the protection mechanisms of the
American Convention as freely as ratifying members. An OAS member state may not bring a
petition before the Commission as a governmental entity, but a ratifying OAS member state,
after filing a separate declaration recognizing the competence of the Commission to receive
interstate complaints, may submit an interstate petition. See Convention, supra note 3, art.
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these bodies.” Any person or group of persons, or any nongovern-
mental entity legally recognized in one or more member states of
the OAS,"® may lodge a petition with the Commission.” The com-
plainant need not be the alleged victim or a relative.” For example,
an entity within the United States may lodge an individual petition
with the Commission at present, despite the fact that the United
States has not ratified the Convention.”™ If the complainant is a
governmental entity,® it must not only ratify the Convention,?! but
must also file a separate declaration recognizing the competence of
the Commission.®? Thus, a governmental entity such as the United
States may not file a petition with the Commission at present.

11. SOURCES OF HUMAN RIGHTS LAW
AND INTERPRETATION

The Commission and Court, although relatively new organi-
zations,®® do not function in a vacuum regarding the substantive
law to be applied in petitions received by the Commission and cases
referred to the Court. The Convention covers a broad range of
“civil and political rights.”®¢ Each article treats a fundamental

45. A ratifying OAS member subjects itself to the jurisdiction of the Commission to hear
individual complaints. See id. art. 44.

75. The protection mechanisms of the European Convention, for example, have devel-
oped extensive case law by the participation of the members of the Council of Europe. See
CounciL oF Europe Report, supra note 15, at 21-22.

76. Convention, supra note 5, art. 44.

77. An example of a legally recognized entity is the international organization Amnesty
International. See supra note 2. The organization has utilized the jurisdiction provision of
article 44 to submit petitions before the Commission. AmnEsTY INT'L Reporr, supra note 2, at
107-08.

78. See Convention, supra note 5, art. 44,

79. The United States is an OAS member state. See supra note 4.

80. Convention, supra note 5, art. 45.

81. Id. para. 1.

82. Id. para. 2.

83. The Organization of American States established the Commission at the Fifth
Meeting of Consultation of Ministers of Foreign Affairs in Santiago, Chile in 1959. See supra
note 5. The American Convention provides for the Court of Human Rights. Convention,
supra note 5, art. 33. See also supra note 8 (tracing ratification history of the Convention).

84. The civil and political rights addressed in the Convention are contained in articles 3-
25. The rights include: the right to juridical personality, the right to life, the right to humane
treatment, freedom from slavery, the right to personal liberty, the right to a fair trial,
freedom from ex post facto laws, the right to compensation, the right to privacy, freedom of
conscience and religion, freedom of thought and expression, the right of reply, the right of
assembly, freedom of association, the rights of the family, the right to a name, the rights of
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right in detail.®* Article 29 of the Convention®® provides guidelines
for interpreting these articles:

No provision of this Convention shall be interpreted as:

a. permitting any State Party, group, or person to suppress the
enjoyment or exercise of the rights and freedoms recognized
in this Convention or to restrict them to a greater extent than
is provided for herein;

b. restricting the enjoyment or exercise of any right or freedom
recognized by virtue of the laws of any State Party or by
virtue of another convention to which one of the said states is
a party;

c. precluding other rights or guarantees that are inherent in the
human personality or derived from representative democracy
as a form of government; or

d. excluding or limiting the effect that the American Declara-
tion of the Rights and Duties of Man and other international
acts of the same nature may have.®’

the child, the right to nationality, the right to property, freedom of movement and residence,
the right to participate in government, the right to equal protection and the the right to
judicial protection. Convention, supra note 5, arts. 3-25. For a discussion of the fundamental
rights stated in the Convention, see Monroy-Cabra, Rights and Duties Established by the
American Convention on Human Rights, 30 AM. U.L. Rev. 21 (1981).

85. For example, the Convention describes the “right to life” as follows:

1. Every person has the right to have his life respected. This right shall be
protected by law and, in general, from the moment of conception. No one shall be
arbitrarily deprived of his life.

2. In countries that have not abolished the death penalty, it may be imposed
only for the most serious crimes and pursuant to a final judgment rendered by a
competent court and in accordance with a law establishing such punishment,
enacted prior to the commission of the crime. The application of such punishment
shall not be extended to crimes to which it does not presently apply.

3. The death penalty shall not be reestablished in states that have abolished it.

4. In no case shall capital punishment be inflicted for political offenses or
related common crimes.

5. Capital punishment shall not be imposed upon persons who, at the time the
crime was committed, were under 18 years of age or over 70 years of age; nor shall jt
be applied to pregnant women.

6. Every person condemned to death shall have the right to apply for amnesty,
pardon, or commutation of sentence, which may be granted in all cases. Capital
punishment shall not be imposed while such a petition is pending decision by the
competent authority.

Convention, supra note 5, art.4.
86. Id. art. 29.
87. Id.
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Article 29 permits other sources of law to be applied by the
Inter-American Court because the section does not exclude rights
that are not specifically named. The similarity of rights enumerated
in the Convention to those enumerated in the European Conven-
tion® permits analogy to European Commission and Court cases.

A. Article 29(a): Law of the Convention

Article 29(a) states that no state party, group or individual
may restrict the rights and freedoms protected in the Convention.®
The Court has not yet determined the meaning of this section.
However, the European Convention provides:

Nothing in this Convention may be interpreted as implying for
any State, group or person any right to engage in any activity or
perform any act aimed at the destruction of any of the rights and
freedoms set forth herein or at their limitation to a greater extent
than is provided for in the [European] Convention.®

This provision of the European Convention has been inter-
preted to prohibit invoking the European Convention for the pur-
pose of destroying protected human rights.?! The European Court
and European Commission have applied the same logic when the
article was invoked as a “sword” and when it was used as a defense:
in both situations, Convention rights are given utmost priority.

In Federal Republic of Germany,®® the German government’s
dissolution of the Communist Party in order to protect “Convention

88. The rights enumerated in the European Convention include: the right to life, a
prohibition against cruel or inhuman treatment, a prohibition against involuntary servitude,
the right to liberty of person, the right to a fair trial, freedom from ex post facto laws, the
right to a family and private life, freedom of thought, conscience and religion, freedom of
expression, freedom of association, the right to marry and the right to judicial remedy.
European Convention, supra note 13, arts. 2-13. Protocols to the European Convention
supplement the above rights with: the right to property, Protocol 1 to the European Conven-
tion, Dec. 13, 1957, art. 1., Europ. T.S. No. 9, at 1; the right to education, id. art. 2; the
right to free elections, id. art. 3; freedom of movement, Protocol 4 to the European Converi-
tion, Sept. 16, 1963, art. 2, Europ. T.S. No. 46, at 1; and a prohibition against collective
expulsion of aliens, id. art. 4.

89. Convention, supra note 5, art. 29(a).

90. European Convention, supra note 13, art. 17.

91. See infra notes 92-97 and accompanying text. :

92. 1957 Y.B. Eur. Conv. on Hum. Rrs. 222-25 (Eur. Comm’n of Hum. Rts.) (decision
on admissibility). West Germany dissolved and outlawed the Communist Party in August
1956. Id. at 222.
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rights” was held not to be a violation of party members” individual
rights.?® In the Lawless Case,® however, the European Court dis-
missed the Irish government’s claim that the defendant’s Irish Re-
publican Army activities could be suppressed because they were
directed toward destruction of Convention rights. The Court held
that the defendant’s Convention rights to liberty and security of
person and to a fair and public hearing were overridden by article
29(a) only if they were exercised specifically for the destruction of
Convention rights.?® In the De Becker Case,* the European Com-
mission stated that “Article 17 cannot be used to deprive an individ-
ual of his rights and freedoms permanently merely because at some
given moment he expressed totalitarian convictions and acted con-
sequently.”®” Thus, the European Court and Commission were
concerned lest criteria be established which would restrict individ-
uals’ rights more than was absolutely necessary to prevent those
individuals from destroying Convention rights of others.

Given the rule of Federal Republic of Germany, a nation such
as El Salvador could argue that article 29(a) of the Convention
supports a policy of declaring certain political parties illegal. The
Lawless and De Becker cases, however, qualify the holding of
Federal Republic of Germany in that individual rights can only be
infringed to the extent that they specifically undermine other Con-

93. The European Court held that:
Recourse to [Communist) dictatorship in order to install a regime is incompatible
with the Convention in that it involves the destruction of a number of rights or
liberties protected by the Convention.
The organization and functioning of the Party . . . constitute, in the circum-

stances of the case, an activity within the meaning of article 17.

Id. at 225 (author’s translation).
94. 1961 Y.B. Eur. Conv. on Hum. Rts. 430 (Eur. Ct. of Hum. Rts.) (judgment).
95. The European Court held:
Whereas in the opinion of the Court the purpose of Article 17, insofar as it refers to
groups or to individuals, is to make it impossible for them to derive from the
Convention a right to engage or perform any act aimed at destroying in any activity
any of the rights and freedoms set forth in the Convention; whereas, therefore, no
person may be able to take advantage of the provisions of the Convention to perform
acts aimed at destroying the aforesaid rights and freedoms; whereas this provision,
which is negative in scope cannot be construed @ contrario as depriving a physical
person of the fundamental individual rights guaranteed by Articles 5 and 6 of the
Convention.

Id. at 452.
96. 1962 Y.B. Eur. Conv. oN HuM. Rrs. 320 (Eur. Ct. of Hum. Rts.) (judgment).
97. Eur. Comm’n on Hum. Rts. Docs., Ser. B, 137, 138, quoted in ]J. FAWCETT, supra

note 15, at 255.
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vention rights. Even in Federal Republic of Germany, the Euro-
pean Commission refused to find dictatorship permissible.®®

B. Article 29(b): Domestic Law

Article 29(b) provides that the Convention shall not be used to
restrict a right or freedom recognized by the domestic laws of a
state party.® There is no directly parallel provision in the European
Convention. A fair reading of this subsection, however, strongly
suggests the interpretation that a state party’s domestic laws may
protect a broader array of freedoms than the Convention guaran-
tees. Thus, while the Convention seeks to establish guarantees, it is
not intended to be exhaustive. An interesting issue to be settled in
the course of future adjudication is whether this provision prevents
a state party from abrogating rights or guarantees that it previously
afforded its citizens. The European court has not addressed this
possibility. In certain cases, the European Convention does permit
a suspension of guarantees, but only if a nation meets the heavy
burden of proving a “public emergency.” 1%

C. Article 29(c): Fundamental Rights

Article 29(c), like subsections (a) and (b), permits broad inter-
pretation of Convention rights. The guarantees “inherent in the
human personality”!®! are subject to debate, but include at least the
right to life, the right to humane treatment and freedom of con-
science and religion.!* Those rights “derived from representative

98. See 1957 Y.B. Eur. Conv. oN Hum. Rrs. 222 (Eur. Comm’n on Hum. Rts.)
(decision on admissibility). For the precise holding of the European Commission, see supra
note 93. The Convention provides that rights may be suspended “[i]n time of war, public
danger, or other emergency that threatens the independence or security of a State Party.”
Convention, supra note 5, art. 27, para. 1. Certain rights cannot be suspended: the right to
juridical personality, the right to life, the right to humane treatment, freedom from slavery,
freedom from ex post facto laws, freedom of conscience and religion, the rights of the family,
the right to a name, the rights of the child, the right to nationality and the right to participate
in government. Id. para. 2.

99. Convention, supra note 5, art. 29.

100. See generally J. FAWCETT, supra note 15, at 245-50 (discussing the heavy burden of
proof required to demonstrate a “public emergency”). On the suspension of guarantees in the
Convention, see Norris & Reiton, The Suspension of Guarantees: A Comparative Analysis of .
the American Convention an Human Rights and the Constitutions of the State Parties, 30
AM. U.L. Rev. 189 (1981); see also supra note 98.

101. Convention, supra note 5, art. 29(c).

102. These rights include, at minimum, those which cannot be suspended at any time
under the Convention. See supra note 98. See also Country Reports, supra note 2, at 1
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democracy” include the right to a juridical personality, the right to
travel freely within one’s own country, and freedom from discrimi-
nation.'%
A new “right” that has been the subject of contemporary
discussion is the “right to development.”!% This “right” is not ex-
plicitly stated in the Convention, but is set forth in human rights
resolutions of the United Nations!®® and in the American Declara-
tion of the Rights and Duties of Man!®® (Declaration). The Euro-
pean system has not addressed this poorly defined right. Most appli-
cations to the European Court and Commission concerned other
fundamental rights, including the right to liberty and security of
person'”” and the right to a “fair and public hearing within a
reasonable time by an independent and impartial tribunal estab-
lished by law.”1% Efficient application of available sources of law
therefore demands that the Inter-American Court postpone resolu-
tion of the “right of development” in favor of adjudicating ques-
tions previously addressed by other international tribunals.

D. Article 29(d): The American Declaration of Rights and Duties
of Man and Other International Acts of the Same Nature
-1. The American Declaration of the Rights and Duties of Man

The Declaration!®® has been called “the cornerstone for struc-
turing of the Inter-American system for the protection of human

(describing fundamental rights that deal with the inviolability of the person). See generally
T. MACHAN, supra note 1, at 16-26 (discussing the theory of modern natural rights inherent
in the human personality as developed by Hobbes and Locke).

103. See Country Reports, supra note 2, at 2. These rights are derived not from the
inherent nature of man, but from moral premises inherent in the democratic form of
government. See id.

104. See id. at 4-5. The right to development is stated in several declarations of rights.
See infra notes 105-06.

105. See, e.g., International Covenant on Economic, Social and Cultural Rights, G.A.
Res. 2200A, 21 U.N. GAOR Supp. (No. 16) at 4950, U.N. Doc. A/6316 (1966), reprinted in
Human Rights: A Compilation of International Instruments, U.N. Doc. ST/HR/1/Rev.1,
U.N. Sales No. E.78.XIV.2 (1978) [hereinafter cited as International Covenant].

106. American Declaration of Rights and Duties of Man, O.A.S. Res. 30, Handbook of
Existing Rules, supra note 5, at 22, reprinted in 5 T. BuerceNTHAL & R. Normis, HumaN
Ricuts: THE INTER-AMERICAN SysTEM at i (1982) [hereinafter cited as Declaration].

107. European Convention, supra note 13, art. 5. See J. FAWCETT, supra note 15, at 57-
120.

108. European Convention, supra note 13, art. 6. See J. FawcerT, supra note 15, at
120-77.

- 109. See supra note 106.
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rights.”!'® Because the Declaration was the source of many of the
rights enumerated in the Convention,*!! the Commission and Court
may be expected to rely heavily upon the Declaration in evaluating
a petition.

The Declaration is divided into two chapters.}'? The first,
entitled “Rights,” includes many of the guarantees considered “fun-
damental” because they emphasize individual human dignity.!!?
Also included in this section are certain progressive rights, such as
the right to education,!!* the right to the benefits of culture!’® and
the right to work and to receive fair remuneration.® Chapter two,
“Duties,” addresses the responsibilities of citizens and makes the
rights of chapter one contingent on performance of these duties.!!”
This section includes: the duty to obey the law,!!® the duty to serve
the community and nation!!® and the duty to vote.'?® However, the
extensive list of duties in the Declaration is subsumed in article 32 of
the Convention, suggesting that the drafters of the Convention
intended to emphasize rights rather than responsibilities.!%!

110. 5 T. BuercentHAL & R. Norris, supra note 106, at i.

111. The rights contained in the Declaration include: the right to life, liberty and
personal security, the right to equality before the law, the right to religious freedom and
worship, the right to freedom of investigation and opinion, the right to protection of honor
and family, the right to protection for mothers and children, the right to residence and
movement, the right to inviolabilty of home and correspondence, the right to preservation of
health, the right to education, the right to benefits of culture, the right to work and to fair
remuneration, the right to leisure time, the right to social security, the right to recognition of
juridical personality, the right to a fair trial, the right to nationality, the right to vote and
participate in government, the right of assembly, the right of association, the right to
property, the right of petition, the right to protection from arbitrary arrest, the right to due
process of law and the right to asylum. Declaration, supra note 106, arts. 1-28.

112. Id. arts. 1-28 (ch. 1), arts. 29-38 (ch. 2).

113. Such rights include the right to life and security of person, the right to religious
freedom and freedom of expression. Id. arts. 1, 3, 4.

114, Id. art. 12.

115, Id. art. 13.

116. Id. art. 14.

117. Id. arts. 29-38.

118. Id. art. 33.

119. Id. art. 34.

120. Id. art. 32. The duties listed in the Declaration also include: the duty to others, the
duty toward children and parents, the duty to receive an elementary education, the duty to
cooperate regarding social security, the duty to pay taxes, the duty to work and the duty. as an
alien to refrain from political activities in a foreign country. Id. arts. 29-31, 35-38.

121. Article 32 of the Convention states:

Relationship between Duties and Rights
1. Every person has responsibilities to his family, his community, and man-
kind.
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Article 62 of the European Convention, which precludes par-
ties from resorting to treaties, conventions, and declarations other
than the European Convention and Protocols,!?? runs counter to
article 29(d) of the American Convention. This provision of the
European Convention states that parties may not object to the
European Commission’s jurisdiction on the ground that conflicting
treaty obligations require them to submit the case to another
body.!?* Because there is no similar provision in the American
Convention, the Court itself must ensure that its interpretation of
article 29(d) does not permit states to invoke other human rights
agreements to avoid the jurisdiction of the Commission and Court.

2. Other International Human Rights Acts

The broad language of article 29(d) permits the incorporation
of other international declarations of rights,?¢ such as the Universal
Declaration of Human Rights,!?s (Universal Declaration) and the
International Covenant on Economic, Social and Cultural Rights!?®
(International Covenant). These international declarations'?” pro-

2. The rights of each person are limited by the rights of others, by the security

of all, and by the just demands of the general welfare, in a democratic society.
Convention, supra note 5, art. 32.

122. European Convention, supra note 13, art. 62.

123. See J. FAwCETT, supra note 15, at 340-41.

124. Convention, supra note 5, art. 29(d).

125. Universal Declaration of Human Rights, G.A. Res. 217A, U.N. Doc. A/810, at 72
(1948), reprinted in Human Rights: A Compilation of International Instruments, supra note
105, at 1 [hereinafter cited as Universal Declaration].

126. See supra note 105.

127. Article 29 of the Convention permits the incorporation of “international acts of the
same nature.” Convention, supra note 5, art. 29(d). The declarations are United Nations
resolutions. See supra notes 105, 125. Thus, they are international documents and also fulfill
the “same nature” requirement in that they were specifically drafted to address the human
rights problem. See Universal Declaration, supra note 125, preamble; International Cove-
nant, supra note 105, preamble.

Concern for human rights arose from atrocities committed during World War II. “The
catalyst to which we owe the Universal Declaration of Human Rights . . . was the gross
violations of human rights that were committed in and by certain countries during and
immediately before the Second World War.” Humphrey, The Universal Declaration of
Human Rights: Its History, Impact and Juridical Character, in HumaN Ricuts: THIRTY
YEeArs AFTER THE UNIVERSAL DEcLarATION 21 (B. Ramcharan ed. 1979). The focus of human
rights has changed. The International Covenant, a more recent document, requires interna-
tional assistance and cooperation, especially economic and technical, to realize fully all
enumerated rights rather than concentrating on natural rights. International Covenant,
supra note 105, art. 1, para. 1.
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tect many of the same rights.!?® All emphasize the right to life,'®
the right to be free from torture and cruel punishment'® and the
right of security of the person.!*! The Court may draw on rights
protected by the declarations even though they are not included in
the Convention. For example, the International Covenant ad-
dresses several economic and cultural rights not described in the
Convention.!’? Although the broad language of article 29(d)!** per-
mits the Court to draw on these rights, state parties might resist
complying with a decision based on non-Convention rights,3* espe-
cially during the Court’s formative years.!?® At this time, therefore,
the Court will utilize other international acts most effectively as
legal support for decisions based fundamentally on rights already
addressed in the Convention.!%

128. See Universal Declaration, supra note 125, arts. 1-30; International Covenant,
supra note 105, arts. 1-25.

129. See Universal Declaration, supra note 125, art. 3; Convention, supra note 5, art. 4.

130. See Universal Declaration, supra note 125, art. 5; Convention, supra note 5, art. 5.

131. See Universal Declaration, supra note 125, art. 12; Convention, supra note 5, art.
7.

132. The International Covenant addresses the right of self-determination, the right to a
fair standard of living, the right to education, and the right to culture. See International
Covenant, supra note 105, arts. 1, 11, 13, 15.

133. See supra note 127 (discussing the declarations’ fulfillment of the requirements of
article 29).

134. Compliance with an adjudicatory judgment is not mandatory under the Conven-
tion. See supra note 60. The protection mechanism of the Convention is designed to address
“commitments made by the States Parties to this Convention.” Convention, supra note 5, art,
33. Thus, a Court decision based on rights not explicitly stated in the Convention may create
reluctance to comply with the decision, because a commitment to rights outside the Conven-
tion by ratification is more recondite than to those explicitly addressed.

135. The Court was only recently established upon entry into force of the Convention in
1978. See supra note 8.

136. Decisions based on the fundamental rights which are addressed in the Convention
may achieve greater consensus, and therefore greater possibility of success.

Although many of the rights are comparable, the similarities among declarations may be
obscured by differences in drafting. For example, compare the respective provisions govern-
ing freedom of movement and the right of asylum in the Convention and in the Universal
Declaration of Human Rights. Article 22 of the Convention provides that:

1. Every person lawfully in the territory of a State Party has the right to move
about in it, and to reside in it subject to the provisions of the law.
2. Every person has the right to leave any country freely, including his own.

7. Every person has the right to seek and be granted asylum in a foreign
territory, in accordance with the legislation of the state and international conven-
tions, in the event he is being pursued for political offenses or related common
crimes.
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Convention, supra note 5, art. 22 (emphasis added).
On the other hand, articles 13 and 14 of the Universal Declaration of Human Rights
provide:
Article 13
1. Everyone has the right to freedom of movement and residence within the borders
of each State.
2. Everyone has the right to leave any country, including his own, and to return to

his country.

Article 14
1. Everyone has the right to seek and to enjoy in other countries asylum from
persecution.

9. This right may not be invoked in the case of prosecutions genuinely arising from
non-political crimes or from acts contrary to the purposes and principles of the
United Nations.

Universal Declaration of Human Rights, supra note 125, arts. 13-14 (emphasis added).

The rights of movement in the Convention and Universal Declaration are similar, but
the right of asylum is treated differently. The Convention provision places the burden of
proving political motivation of the persecution on the individual being persecuted. Conven-
tion, supra note 5, art. 22. The language “related common crimes” also may permit a broad
interpretation. Id. In the Universal Declaration provision, the nonpolitical nature of the
crime must be established. Universal Declaration, supra note 125, art. 14. Acts “contrary to
the purposes and principles of the United Nations” may be interpreted to include a broad
range of offenses. Id.

The International Covenant on Economic, Social and Cultural Rights, supra note 105,
includes a number of political rights which are not addressed in the Convention. Whether the
civil and political rights will become subjects of Court adjudication is open to speculation.

137. The primary function of the International Court has been the arbitration of
disputes arising from conflicting interpretations of treaties, H. LAUTERPACHT, supra note 16,
at 395, Thus, the main goal of the International Court is to determine the intentions of the
parties on entering into the treaties. /d. When these intentions are not clear, the International
Court can only ascertain them against the background of customary international law. Id.
For example, in Asylum (Colom. v. Peru), 1950 1.C.J. 266 (Judgment of Nov. 20), the
International Court was requested to determine the meaning of the term “urgent cases” in the
Havana Convention of 1928, 46 Stat. 2753, T.S. No. 815, 132 L.N.T.S. 323. The Havana
Convention states that “[a]sylum may not be granted except in urgent cases and for a period
of time strictly indispensable for the person who has sought asylum to ensure in some other
way his safety.” Id. art. 2, para. 1 (emphasis added). At the time, the term “urgent cases”
was not a general principle of law. The International Court, relying on article 38 of the
Statute, reached out to broad principles and customs of international law to bolster its
determination that “urgent cases” did not include “the danger of regular prosecution to
which the citizens of any country lay themselves open by attacking the institutions of that
country.” 1950 1.C.J. at 284. The International Court looked beyond the terms of the
Havana Convention to Latin American custom. See id. at 285.

Article 38 of the Statute of the International Court of Justice states the sources of law of
the International Court:

1. The Court, whose function is to decide in accordance with international law

such disputes as are submitted to it, shall apply:

a. international conventions, whether general or particular, establishing rules ex-

pressly recognized by the contesting states;

b. international custom, as evidence of a general practice accepted as law;

c. the general principles of law recognized by civilized nations;
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E. The International Court of Justice and the Value of
Uniformity in International Law

- The International Court of Justice !*” has tended to defer to its
prior decisions, thus establishing a substantial body of precedent for
future decisions.!*® The case law of the International Court reflects
several consistent patterns. For example, the International Court
has restricted its decisions to the specific matters in dispute.!?®

d. subject to the provisions of Article 59, judicial decisions and the teachings of the
most highly qualified publicists of the various natioris, as subsidiary means for the
determination of rules of law.

2. This provision shall not prejudice the power of the Court to decide a case ex

aequo et bono, if the parties agree thereto.
1.C.]. StaT. art. 38.

An issue that arises regarding the sources of law provision is whether it establishes a
priority of sources or is merely a broad description of the sources of law available to the
International Court. Although the issue has not been addressed directly in a case before the
International Court, the tendency of the International Court has been not to regard the
provision as an ordered list of priorities. In Mavrommatis Palestine Concessions (Greece v.
U.K.), 1924 P.C.1.]., ser. A, No. 2, at 10 (Judgment of Aug. 30), the International Court had
to determine whether it had jurisdiction in the dispute. The International Court stated: “The
Court . . . is at liberty to adopt the principle which it considers best calculated to ensure the
administration of justice, most suited to procedure before an international tribunal and most
in conformity with principles of international law.” Id. at 16.

In Barcelona Traction (Belg. v. Spain), 1970 I.C.]. 1 (Judgment of Feb. 5), the Interna-
tional Court determined that it was proper to lift “the corporate veil” in an international
shareholders’ dispute in special circumstances. “If the Court were to decide the case in
disregard of the relevant institutions of municipal law it would, without justification, invite
serious legal difficulties . . . . [T]he Court has . . . not only to take cognizance of municipal
law but also to refer to it.” Id. at 37. Article 38 of the Statute has afforded the International
Court great flexibility in its interpretations. Kearney, Sources of Law and the International
Court of Justice, in 2 THE Future oF THE INTERNATIONAL COURT OF JUSTICE, supra note 17, at
610, 707.

138.“[T]he practice of referring to its previous decisions has become one of the most
conspicuous features of the Judgments and Opinions of the Court.” H. LAUTERPACHT, supra
note 15, at 9. For example, in Conditions for Admission of a State to Membership in the
United Nations, 1948 1.C.]J. 56 (Advisory Opinion of May 28), the Court rendered an
advisory opinion stating: “[The International Court] does not feel it should deviate from the
consistent practice of the Permanent Court of International Justice, according to which there
is no occasion to resort to preparatory work if the text of the convention is sufficiently clear in
itself.” Id. at 63. See also H. LAuTERPACHT, supra note 15, at 13-15 (emphasizing the
significance of international judicial precedent).

139. The International Court has refused to address issues that are not relevant to the
principal issue in dispute. For example, in Fisheries Jurisdiction (U.K. v. Nor.}), 1951 I.C.}J.
116 (Judgment of Dec. 18), the United Kingdom made claims against Norway in the form of
definitions which in the opinion of the International Court did not “constitute a precise and
direct statement of a claim.” Id. at 126. The International Court continued, “[t]hese elements
may be taken into account only in so far as they would appear to be relevant for deciding the
sole question in dispute . . . .” Id.
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Furthermore, the International Court recognizes that convention
and customary norm are primary bases for international legal inter-
pretation. 140 '

The broad language of article 29 permits the Inter-American
Court to establish its own body of precedent, following the model
of the International Court.'*! The proper development of precedent
in international human rights law requires judges to exercise crea-
tivity, open-mindedness and innovativeness. However, judges of
the Court may face opposition from state parties, stemming from
the traditional international doctrine of state sovereignty.'4* To
overcome such biases, the Court must utilize the substantial contri-
butions to human rights law of the European Commission and
Court and the law and interpretation procedures of the Interna-
tional Court of Justice.

The advantages of such an approach in human rights law are
manifold. First, uniformity would help to enforce in a practical
sense the moral premises of human rights that have been delineated
by philosophers.!*® Second, through judicial development, govern-
ments would become more cognizant of permissible action.!** The
strength of the Commission and Court lies in their predictability,s
which may create consequently greater international pressure on
governments to conform to the standards established by the organi-
zations.'4¢

140. See Asylum (Colom. v. Peru), 1950 1.C.J. 266 (Judgment of Nov. 20); supra note
137. See also Kearney, supra note 137, at 696-708 (discussing sources of law and interpreta-
tion procedures of the International Court).

141. Convention, supra note 5, art. 29.

142. The International Court has both recognized and placed restraints on state sover-
eignty. Thus, jurisprudential innovation by the International Court has been hindered. See
H. LAUTERPACHT, supra note 16, at 297-400.

143. On the development of the historical foundation of human rights law, see T.
MACHAN, supra note 1, at 3-46. Although many declarations of human rights exist, few have
been enforced.

144. The existence of different moral philosophies presents a problem of reconciling
them. See A. GEWIRTH, supra note 1, at 42-43. However, a certain “core meaning” can be
elicited from them, in that all divergent moralities establish criteria for action. Id. at 45.
Significantly, the state parties to the Convention at least agree theoretically on fundamental
rights by signing and ratifying the Convention.

145. Predictability would strengthen the action of the organizations similar to the
manner in which common law courts lend themselves strength by their predictability. See
generally Pound, What Is the Common Law?, in THe Future oF Common Law 3 (1937)
(describing the innate strength of the common law concept, which is based on predictability).

146. The broad support of the Council of Europe for the actions of the European
Commission in the Greek Case, [1969 The Greek Case] Y.B. Eur. Conv. oN Hum. Rrs. (Eur.
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CONCLUSION

The existence of two regional systems for the protection of
human rights and of numerous declarations of human rights at least
indicates consensus on what the fundamental human rights and
freedoms are. Structural and procedural similarities between the
two systems also suggest agreement on the proper mechanisms for
protecting these rights. Therefore, the basis for uniform interpreta-
tion of human rights law is already in place, awaiting judicial
development. Notwithstanding the existence of legal systems for
enforcing human rights, nations have responded to the human
rights problem primarily by unilateral foreign policy action rather
than by submitting human rights petitions to the Inter-American
Commission and Court of Human Rights. This choice has retarded
the development of human rights law.

To date, the United States has not ratified the Convention.'*”
Bringing United States claims of human rights violations in Latin
America before an international legal tribunal would enhance the
legitimacy of such claims by removing them from the arena of
arbitrary political maneuvering. Furthermore, the United States’
utilization and eventual ratification of the Convention would con-
tribute to the growing body of human rights law. By its participa-
tion in the Inter-American Human Rights system, the United States

Comm’n on Hum. Rts.), aided the eventual restoration of freedoms in Greece. See supra note
43.

147. The United States was not one of the original signatory nations to the Convention.
See 1 F. Garcia-AMADOR, supra note 4, at 91, The Convention was signed by the United
States on June 1, 1977 and was submitted to the Senate for advice and consent on Feb. 23,
1978 by the Carter administration. See S. Exec. Doc. Nos. C-F, 95th Cong., 2d Sess. at iii-iv
(1978); Letter of Transmittal, 14 WeekLy Comp. Pres. Doc. 395 (Feb. 27, 1978). However,
the Convention was submitted to the Senate containing numerous reservations. For example,
article 4, “right to life,” raises constitutional issues regarding abortion. See generally Note,
The American Convention on Human Rights: The Propriety and Implications of United
States Ratification, 10 Rut.-Cam. L.]J. 359 (1979) (discussing reservations to the Convention’
appended by the Department of State and the correctness of the reservations). The Conven-
tion was one of four international human rights agreements before the Senate. International
Human Rights Treaties, 1979: Hearings Before the Senate Comm. on Foreign Relations, 96th
Cong., Ist Sess. 1 (1979). At least one commentator believes the Convention to be a regressive
treaty. See Camargo, La Convencién Americana Sobre Derechos Humanos, 3 BoLETIN MEx.
bE DerecHo Comparapo 272, 273-74, 277-78, 282 (1970) (arguing that by not including
economic, social and cultural rights, the American Convention constitutes a regression in the
field of human rights). »
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would thus help to create a uniform human rights law rather than

merely continue to impose its foreign policy values on reluctant
nations by unilateral action.

Timothy M. McCann



