A Court Case
A Raucher Wow --

Over Water

Iv Tdaho, BLWM claimed
instream water rights
for stock watering
based upon owvership of
public lands and
management under the
Taylor Grazing Act.
BLWM said the
Supremacy Clanse
allowed them +o iguore
state

laws ... P9 25

They were incorrect
Po 27

There was vio evidence that the
United States wad appropriated any

water by grazing livestock. 793
The Wiited States argues that prior
to the enactment of +the Taylor Grazing
Act, the ranchers should vot have been
able to obtain a water right Iy grazing
livestock on public lands becaunse they did
not have the right to exclude others
from those lands or from water sources
located on those lands.

The Wiited States is correct that one
ravcher did not have the right to exclude
another from grazing livestock on public

lands. Buford v. Houtz, 10 US. 205
(1890).

A water right, however, is ot based
upou having exclusive access to a water
source, “[TIwo parties may at the same

time be in possession of water from a

creek and veither hold adverse +o the
other; each may justly claim the right +o

use the water he is using, without
affecting the rights of the other.” St.
Ownge v. Blakely, 245 P. 532, 536
(Mont. 142.6)). 746

The constitutional method of
appropriation requires +hat the
appropriator actually apply the

water to a beneficial use.
The Idaho Constitution did vot
create the doctrine of prior
appropriation, ¥*

“The framers and adopters of our
Constitution were familiar with
the prevailing customs and rules

governing the mauner in which
water wmight be appropriated...,
and they gave i+ form avd savction
by writing it in the fundamental
law of the state.” ™*

“The rule in this state, both
before and since the adoption of
our constitution, is . . . that he

who is first in time is first in

right.” Brossard v. Worgan, ¥ Tdaho 215,

213-20, @1 7. 1031, 10323 (1400).
(This is true in NW and AZ as well) ¥**

Thus, water rights obtaived v a
manner that is vow called the
constitutional method of
appropriation are ewtitled o
protection. ™ Pg 7



Tv 1277, Congress passed the Desert
Land Act to ewconrage and promote the
economic development of the arid and
semiarid public lands of the Western United
States.. *

“The federal government, as owner of the
public dowmain ... Congress had severed the
land and waters constituting the public
domain and established the rule that for
the future the lands should be patented
separately.”  Tckes v. Fox, 200 US. 22,95
(1a37). *

The Desert Land Act “simply recognizes
and gives savction, to the state and local
doctrine of appropriation. *

The public interest in such state control
i the arid land states is definite and
substantial” * Py 5

“[ALll von-navigable waters were reserved
for the use of the public under the laws of
the varions arid-land states.” Tckes v. Fox,
200 US. 2,95 (1437).

--(Compare your State Water Laws)--*

Joyce Livestock canot water its livestock
at water sources located on federal
ravgeland (BLW) unless the government
grawts it permission to have its livestock ow
such land. The water did vot give them a
possessory interest v the ravgelavd. vy 26

Whew the arid regions of +he West
were itially settled, local custom and
usage held +hat the first
appropriator of water for a bevneficial
use had the better right +o the nse
of the water to the extent of his

actual use. california Oregon Power Co. V.
Beaver Portland Cement Co., 295 US. 142 (1425)
The acauisition of water by prior
appropriation for a bewneficial use was
entitled to protection.” TId. at15 **

Prior appropriation did vot mean that
the first appropriator could take all
he pleased, but what he actually
needed, and could properly use without
wasteX*

This general policy [of prior
appropriation] was approved by the
silent acquiescence of the federal
government, until it received formal
confirmation at the hands of Congress

by the Act of 1966.”
Section G of that Act, codified at
30 US.C. 851, ¥Pg. 4

This provision was ‘rather a voluntary
recogvition of a
pre-existing right of possession,
constituting a valid claivm to its
continved use, & Wi, Co., 101 US. 274,
276 (1974)). P9 5.

The law does not concern itself with
disputes relative to the title o the
lands for which it is claimed the water
was appropriated. When ove diverts
water hitherto umappropriated and
applies it to a beneficial use, his
appropriation is complete, and he
acduires a right to the use of such
water, which is at least coextensive
with his possession.  Pg 11

The water rights that ranchers
obtained by watering their livestock ow
federal lavd were appurtenant +o their

patewted properties.
The district court reasoned, “[M]any livestock
owners nonetheless depended on the use of
adjacent public rangeland in conjunction with
their patented property to support a viable
livestock operation. ... It can be reasonably
concluded that both the rangelands well as
the water right benefited the livestock owners

patented property.” Po) 14

A water right does not constitute the
owvership of the water; it is simply a
right to use the water to apply i+ +o a
beveficial use. Pg 25
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