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PROCEEDI NGS
THURSDAY, DECEMBER 2, 2021
(9:00 a.m)

JUDGE SIANG Al right. Let's go on the
record, day two of this proceeding. A couple of
housekeepi ng matters.

Ms. Katz, issues to be addressed are --

I nclude No. 2, which is notice of a hearing. | assune
that's been provided.

M5. KATZ: Yes.

JUDGE SIANO (COkay. And that's sonewhere
in the evidence.

M5. KATZ: I|I'msorry. Can you -- Judge,
woul d you mnd -- issues to be addressed, where are we?

JUDGE SIANO Yeah, |I'mlooking at the
Prelimnary Order No. 2.

M5. KATZ: Oh, | apol ogize. GCkay. |
believe -- | believe they did, Your Honor.

JUDCGE SIANO Ckay. Can you verify that
before the conclusion of the hearing --

M5. KATZ: Yes, | can, Your Honor.

JUDGE SIANO -- and get back to ne on
t hat ?

And, Ms. Allen, | understand that you
subm tted Ratepayer Exhibits 18 through 27 to the court
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reporter.

M5. ALLEN:  Yes, Your Honor.

JUDGE SI ANO  Ckay.

M5. ALLEN: And to -- and to counsel.

JUDGE SIANO Ckay. And | understand
t hose were submtted as confidential.

M5. ALLEN: Not that | -- | don't believe
any of themare confidential, but | stand to be
corrected by counsel.

JUDCGE SIANG Ckay. Well, they are your
exhibits. And when they were presented, there was no
i ndi cation that they were confidential, so those wll
not be marked confidential.

M5. KATZ: Judge, excuse ne. W did not
get -- receive any of those.

M5. ALLEN: Hold on.

JUDGE SIANO Ms. Lander, did you -- did
you get those?

M5. LANDER: Staff definitely received a
nunber of exhibits fromM. Allen. Gve ne one nonent
and | can tell you exactly what we received.

Your Honor, it |looks |like we received
Exhi bits 18 through 27.

M5. ALLEN: Ms. Lander, can you tell from

the emai|l that you have whether Ms. Katz was copied or
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I ncl uded?

M5. LANDER: On the email that | have, it
does | ook like Ms. Katz was copi ed.

M5. ALLEN:  Your Honor, |'mvery happy to
resend those, but | sent at 4:47 yesterday, both to
Ms. Katz and Ms. Lander, the exhibits that needed to be
I ncl uded, and | had no idea that -- ny system does not
show any kind of delivery failure. So --

JUDGE SI ANO  Ckay.

M5. ALLEN: But | can -- | can resend that
email right this second.

M5. KATZ: Yes, that woul d be great.

Yeah, | don't knowif it was an issue wth the size of
the email com ng through, but | just checked ny email
and | still -- 1 don't have it. So that would be
wonderful if you could resend it at sone point and we
could figure that out.

M5. ALLEN: | have resent it right now,
and | did double-check -- typically I get a delivery
fail that says file too large or sonething |like that,
and | did not get that on this particular email.

JUDGE SIANG Al right. Go ahead and
send that. And, Ms. Katz, you can let us know if you do
not receive that.

Ckay. And --
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MS. ALLEN:.  Your Honor -- sorry.

JUDGE SI ANOG:  Go ahead.

M5. ALLEN: | just wanted to doubl e-check.
My records show that Exhibits 18, 26 and 27 were

admtted, and the others were excl uded. Do | have that

right?

JUDGE SI ANO That sounds right, yes.

M5. ALLEN: And then whenever it's
appropriate, |'ve got one housekeeping natter that |'d

like to tend to before --

JUDCGE SIANO Let's take -- we can take
t hat up now.

M5. ALLEN: OCkay. You m ght renenber
yesterday when | talked with M. Nel son about ny
Exhibit 26, which was a chart on gal |l onage, he pointed
out that | had not also included the response that
descri bed whet her that was gallons sold. So | wanted to
remedy that by including that response in the record so
that we could be sure that we understood that that was
gal | ons sol d.

So | have marked as Exhibit 28, and | sent
to counsel this norning, the chart with the Conpany's
response attached to it so that the record can be clear.

(Exhi bit Ratepayers No. 28 narked)

JUDGE SIANO (Okay. Let's see. |Is there
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any -- | have not seen it. |Is that -- has that been
previously subm tted?

M5. ALLEN: Yes, it was. Let ne see if |
can share ny screen and show it.

JUDGE SIANG Well, | want to --

M5. ALLEN: | did circulate it. It is a
part of Ratepayers Exhibit 16. It is Bates Page 17
and 18. And all I've done is to include the Conpany's
response so that we know that the Conpany was respondi ng
to gallons sold, not used, so that we didn't need to
make an adjustnent to the nunbers or, for exanple, the
wat er treatnent plant.

JUDCGE SIANO (Okay. Are there any
objections? | have it here. So this would be --

MS. ALLEN.  28.

JUDGE SI ANO Any objections to Ratepayers

Exhi bit 28?2

M5. KATZ: No, Your Honor.

M5. LANDER: No, Your Honor.

JUDGE SIANG Al right. Ratepayer 28 is
adm tted.

(Exhi bit Ratepayers No. 28 admtted)

JUDCGE SIANO And even though this is a
part of what has previously been marked as Exhibit 16,
this is being marked individually as Exhibit 28.
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And as such, Ms. Allen, you will need to
provide it to the court reporter and the other parties
as with the others.

M5. ALLEN: Absol utely.

JUDCGE SI ANO  Anyt hing el se?

M5. ALLEN: No, Your Honor, not from --
not fromthe Ratepayers.

JUDGE SIANO Ckay. By close of hearing
the parties will need to propose a briefing schedul e and
briefing outline and just think about as we nove

forward. And if you have thoughts on that now, we can

address that now or wait until |ater.
Ms. Katz?
M5. KATZ: | wouldn't mnd waiting until

the end of the hearing. So if there is sone tine in
between if maybe Ms. Lander and Ms. Allen and | coul d
get on the phone and try to work it out before we bring
it to you, that would be fantastic. |If not, that's
fine, too. So whatever the other parties would like to
do.

JUDCGE SIANG It's always preferable if
there's agreenent on that. So |I'm happy to acconmopdate
that. Just know that's sonething to do today and --

MS. LANDER  Your Honor, |I'mso sorry to

interrupt. | just wanted to be clear. W are schedul ed
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to run through the end of tonorrow if necessary. |Is
that correct?

JUDGE SIANO.  This was schedul ed as a
t hree-day hearing. |1'mhoping that we can conclude it
t oday.

M5. LANDER: Thank you.

JUDGE SIANO.  There seened to be
I ndi cation that we m ght nove relatively quickly after
W ndernere's direct case or | guess direct and rebuttal.
So the hope is we can finish today.

M5. ALLEN:  Your Honor, let nme nention
that in that regard, M. Stein is not avail abl e today.
| had asked counsel whether we mght -- since we thought
that tinme wse we mght conclude today, | had asked
counsel whether we mght stipulate to his witten
testinmony so that he would not need to actually appear
and save a handful of words that one says.

| have heard back from PUC Staff that
there is no objection to that. | have not heard back
fromthe Conpany regarding that. |If we aren't able to
make that stipulation, then I'"mafraid M. Stein is not
going to be able to appear to say those handful of words
until tonmorrow. No one is going to cross-exam ne him

so it's sinply a matter of admtting his testinony. But

If we need to do it the formal way, we'll need to do it
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t onorr ow.

JUDCGE SIANO Ckay. For planning
pur poses, Ms. Katz, can you stipulate to --

M5. KATZ: Your Honor, |'d be happy --
yes, and just to be clear, | did respond to Ms. Allen's
email fromlast night, last night 14 mnutes after she
emailed nme letting me know about M. Stein. And there
was a conversation via email between us regarding
stipulating to his testinony.

When she clarified that this norning at
approxi mately 8:30, we were getting ready for this
hearing. And so after she clarified this norning
regardi ng exactly which testinony she was planni ng on
offering, at this point I'mokay with stipulating to,
but I would hate for the -- for Your Honor to think I
was ignoring Ms. Allen. That certainly wasn't the case.

We were discussing this since |ast night.

JUDGE SIANO Al right. | just need to
know i f you can stipulate to that, and it sounds |ike
you can. So M. Stein will not need to appear, and we
hopefully will not need to conme back tonmorrow. So |

think that we're ready to nove forward.
Ms. Allen, just going over the -- and |

know t hat you have principle reasons for what you're

doi ng, but just going over the nunbers alone in this
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matter, it appears that the anpunt in dispute is
approxi mately $170,000. And at this point, we're
| ooki ng at rate case expenses that are approaching
$300,000. And so even if we are -- agree with you on
every substantive issue, you know, unfortunately the
Rat epayers are very likely to be saddled with rate case
expenses that far exceed the amount in the original
di spute. So it's always unfortunate when that happens,
but we are where we are.

| believe the next witness is M. G nenez.
Ms. Kat z.

M5. KATZ: Yes, Your Honor.

JUDGE SIANG Al right. Go ahead and
call your wtness.

M5. KATZ: Thank you, Your Honor.
W ndernere Caks calls Joe G nenez to the stand.

JUDGE SIANO M. dnenez, please raise
your right hand.

(Wtness sworn)

JUDGE SI ANO Ms. Kat z.

M5. KATZ: Thank you.

PRESENTATI ON ON BEHALF OF
W NDERMERE OAKS WATER SUPPLY CORPORATI ON ( CONTI NUED)
JCE d MENEZ,

havi ng been first duly sworn, testified as foll ows:
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DI RECT EXAM NATI ON
BY M5, KATZ:

Q Good norning, M. G nenez.

A Good nor ni ng.

Q Do you have a copy of what's been previously
mar ked as Exhi bits WOASC 2 and 3, which is your direct
and rebuttal testinony, in front of you?

A Yes.

Q kay. And are these true and correct copies of
the prefiled testinony that we filed in this case?

A Yes.

Q And if we were to ask you the sane questions
that were listed in the direct and the rebuttal
testinmony in front of you, Exhibits 2 and 3, would the
answers still be the sanme as what's contained in your
testi nony today?

A Yes.

M5. KATZ: And so with these exhibits
already in the record, Your Honor, the Corporation
passes the witness for cross-exam nation.

A Let me -- | do want to say that there are two
small errors that | found on the direct -- on the
rebuttal testinony.

Q Ckay.

A | don't know how nuch -- in the PDF version of
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ny rebuttal testinony, Page 8, and it's the page -- hang
on -- Page 7 of the actual docunent, it's Line 4. It
says, "First, in Septenber-Cctober 2019 the plaintiffs
in the lawsuit styled TOVA Integrity v. WOABC, " that
actually should be "Double F Hangar |awsuit."

UNI DENTI FI ED SPEAKER: Qur Exhibit 3,
Page 8.

THE REPORTER: [|'msorry. W is
speaki ng? There's soneone off camera speaki ng.

(No response)

JUDCGE SI ANG  Ckay.

THE WTNESS: | don't knowif ny -- did
everything just freeze for a second there?

JUDCGE SIANG | can hear you. |'m not
sure if it froze for anyone.

THE W TNESS: Ckay.

M5. KATZ: And can you hear -- Ms. Pence,
can you hear M. G nenez clearly?

THE REPORTER: Yes. | believe you were on
mute for a second, though.

M5. KATZ: Ckay. | apol ogize.

THE REPORTER: So if you asked a question,
it didn't conme through.

M5. KATZ: | didn't. | was just

clarifying that he was on -- using an audi o source, not
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his conputer.
JUDGE SIANO. M. Gnenez, is the footnote
citation there incorrect as well?

A Let me check. Yes, | believe that should be
Double F. W reference it in a -- you know, a page down
or so.

Q (BY M5. KATZ) M. G nenez, you're in your
rebuttal testinony, Page 9?

A Yes. There's also on that page that | just
referenced at Line No. 10 it says 30,100 -- $30,012 for
services rendered in the TOVA lawsuit. That shoul d be
the TOMA | awsuit and Doubl e F Hanger.

Q Hang on, M. G nenez. | amtrying to -- |
t hi nk that your page nunbers are not corresponding wth
ny page nunbers because you may have it up on a PDF, so
It includes additional pages.

A That's correct. | have it on the PDF.

Q Ckay. So we're just trying to find the --
we' re | ooking at the page nunbers that are listed on
t hat docunment itself.

Page 7 on the docunent itself.

O your rebuttal testinony?

> O P

Yes, ma'am

Q Ckay. M. G nenez, are there any other

corrections that you need to nmake to your direct or your
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rebuttal testinony?

A Only those two, Line 4 and Line 10 on Page 7 of
t he actual docunent.

Q And so other than those two corrections of
your -- on your rebuttal testinony, which would be under
Exhibit 3 for purposes of the record, is everything el se
true and accurate?

A Yes, ma'am | believe so.

Q Ckay. Again, you would answer these questions
today the sane as you answered themin your filed --
prefiled testinony with the additional corrections that
you made today?

A Yes, nmm' am

M5. KATZ: Ckay. And so with these
exhibits already in the record, the Corporation now
passes the w tness.

JUDGE SIANO. Al right. M. Alen?

THE REPORTER: You're on nute, Ms. Allen.

CROSS- EXAM NATI ON
BY M5. ALLEN:
Q | want to start by getting you to help ne get a

clear picture of what is at issue here. Al right?

The way | calculate it -- you help ne if
I"'mwong -- is that the new rates are generating
approximate -- well, no, not approximately --
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$347, 226. 44 annually on water. |Is that correct?

A | haven't done that math, ma'am So | can't
say that that's correct.

Q All right. Does the Conpany have a cal cul ati on
of the anmount of revenue that it believes the Conpany is
receiving as a result of this rate increase?

A The only calculation that | amaware of is
the -- if you multiply $65 tinmes 12 -- | nean, $65
times 280-ish, it cones up to about $16,000, and that's
all ballpark figures. So that would be a nonthly
figure, a nonthly anount. That's the only cal cul ati on
that |1'm aware of.

Q kay. | gotcha. So kind of a quick and dirty
65 tines -- you said 2807

A Yes, nmm' am

Q And that's a nonthly figure?

A Yes, nmm' am

Q So the quick and dirty cal cul ati on uses

$218, 400 annually. Right?

A If you say so. [|'mnot doing that math.

Q Okay. Well, | just nmultiplied the nunber you
gave nme by 12 because it was a nonthly figure. Right?

A Yes, ma'am it's a nonthly figure.

Q And the new rates have been in place for just

under two years. R ght?
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A |"'msorry. Wuld you say that again. Just
under ?
Q The new rates have been in place for just under

two years. Right?

A | think it's only a year and a hal f.

Q | thought they becane effective March 23rd,
2020. Am | wong?

A They becane effective at that day, but we
didn't start collecting on that until My of 2020.

Q Ckay.

A And that's because they becane effective -- we
didn't do the first reading until April 23rd, and then,
you know, that revenue woul d have been realized on the
May billing. So we would not have recogni zed any of
that additional revenue until My of 2020.

Q Ckay. Let's just use your nunbers. That's
fine wwth ne. So from May of 2020 to May of 2021, by
the quick and dirty nethod, the Conpany received
addi tional revenue fromthe rate hike in the anmount of
approxi mately 220,000. Right?

A Ma'am-- if you say so, yes, nm'am

And I'msorry. | have had a head cold
since Sunday. So | apol ogize to everyone. This is a
function of not feeing well is sone of the difficulty I

m ght have today.
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Q | think everybody's allergies are kicking in,
so | can hear you fine, but thank you for letting ne
know t hat .

kay. So then from-- so June, July,
August, Septenber, Cctober, Novenber -- Novenber, that's
five nonths? June, July, Septenber, Cctober,
Novenber -- | used ny fingers -- yeah, that's five
nont hs.

Al right. So by the tine this decision
Is rendered, there will be another nonth or two at
| east. Right? Probably nore?

A I"'mnot famliar with the entire process going
f or war d.

Q Me either. But if it does take a hot mnute to
get this decided and the rates stay in place for two
years, that would be 440,000. Right?

A If the rates stay in place for two years, it
will be 12 nonths tines 280 custonmers tinmes $16,000 a
nonth. |'mrelying on your cal cul ations.

Q Vll, I"mjust taking your nonthly nunber you
gave nme and nul tiplying by 12.

So the Conpany's plan here is that it wll
continue to collect the higher rate amount, and it wl|
continue to pay its lawers | think M. Nel son said at

the rate of 10,000 a nonth each. |Is that right?
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A Yes, nmm' am

Q And it will continue to incur |egal expenses in
a far greater anount than that. Right?

A | don't know what the future holds in terns of
incurring legal fees. That could --

Q The board -- the board has approved the
expendi ture of Conpany noney to pay |legal fees in the
Year 2020 in a far greater anount than $20,000 a nonth.
Ri ght ?

A No, ma'am

Q Do you recall the Conpany answering an RFlI from
Staff asking about |egal fees for 20207

A | don't recall that.

Q You don't? Ckay. Hang on a mnute. Let ne
just see if | can find it. I'mgoing to have to find
t he suppl enent so that | can ask you about the right
nunber .

You w || renmenber the Conpany gave an

original nunber and then it gave a suppl enental nunber?

A No, ma'am | don't -- that all occurred quite a
while ago in terns of us providing all of the responses,
it happened nore than a year ago, and | have not
reviewed all of the tineline or docunents of all of the

responses to discovery.

Q Fair enough. 1'mgoing to find this so that we
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can get it right based on the information that the
Conpany furnished, but it's going to take ne just a
second to do it. Here we go. Let ne see if | can show
it to you. There we go; that's it.

So what did the Conpany tell the Staff

when it asked about |egal expenses paid in 20207

A l"msorry. I'mtrying to --
Q You're not --
A | see the docunent. I'mtrying to read the

docunent and then process your question. So let nme read
t he docunent first and then try to process your
guestion. Okay?

Q Process away.

A kay. |I'msorry. Go ahead with your question.

Q The answer that the Conpany gave the Staff when
t he Conpany asked -- or Staff asked is that the Conpany
had | egal expenses -- it had paid | egal expenses in 2020
for $516,000 -- 516, 144.92. Right?

A So as I'mlooking at the question, in the
response, there's a discrepancy between what the
guestion and the response is.

Q Yes sir, there is, but | can't help that.

Can you confirmfor us that the figure the
Conpany gave for 2020 is $516, 144. 927
M5. KATZ: Your Honor, I'mgoing to
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object. Your Honor, I'mgoing to object to

m scharacteri zation of the question on the screen and

t he answer responding to that question. M. G nenez
clearly stated that the question uses one term and

W thin the response it uses a different term M. Allen
Is asking himto confirmsonething that he can't confirm
unl ess he's able to explain it further.

Q (BY Ms. ALLEN) Explain away, M. G nenez.

A well, I --

JUDGE SIANG  Overruled. 1'Il allow him
to explain it.

THE WTNESS: |'m sorry.

JUDCGE SIANG Overruled. Go ahead.

A Ckay. So that $516, 000 nunber is the total
anmount incurred. It is not the total anpunt paid for
2020.

Q (BY M5. ALLEN) GCkay. Al right. Fair enough.
And so what that neans is the Conpany -- the board has
obligated the Conpany to pay the anobunt of $516, 144. 92
for | egal services rendered in the Year 2020, but checks
haven't been cut for that full amount. Ri ght?

A Ri ght, checks have not been cut at $516, 000.

Q Ckay. So let ne see here. So there's 516, 144
In debt to the |awers for 2020, and ny recollection is

M. Nelson told us yesterday there was a carryover from
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2019 of at |east 150,000. Right?
A I|"mnot recalling exactly what he said right
now, but there was sone carryover, yes, nm'am

Q Ckay. |I'mgoing to put that nunber in for

purposes of illustration, and his testinony will speak

for itself. So that gives nme a figure of $666, 144

for --

A No, ma'am that's incorrect.

Q My math is wong? My math is wong?

A The hundred -- so what |'mlooking at with
these figures on your -- on this response is that the

amount paid in 2017 was $2, 247. 21.

Q So now that's the anount paid?

A The anount pai d.

Q Ckay.

A And in 2018 the anmount paid was $37, 981. 32.
In 2019, the anmount paid -- the anount paid by checks
bei ng cut and received was $166, 583.46. The anount
incurred in 2020 total was $516, 100 -- $516, 144. 92.
That was incurred, and that may have been incurred --
t hose were -- those services may have been rendered
in 2019, but they were not billed or received to us
until 2020. And all of that is included in that 516
figure.

Q Ckay. And so --
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A And so just to clarify, that's why | said
the 666 -- $666, 000 nunber that you cal cul ated was
I ncorrect.

Q Ckay. And |I'mhappy that | could tell that
from-- how would | -- how woul d anybody be able to tell
fromthe Conpany's response to the Staff in this case
that in 2017 it was paid, in 2018 it was paid, in 2019
it was paid, and in 2020 it includes everything? How

woul d you be able to tell that?

A | don't know that that was part of the
guesti on.
Q The question was: Provide the total anmount of

| egal expenses paid by the Conpany in those years. That
was the question. Right?
A And for three of the four responses, that was
correct.
Q That is not a hard question for the Conpany to
answer, is it?
M5. KATZ: (bjection, Your Honor.
Argunent ati ve.
JUDGE SI ANOG  Sust ai ned.
Q (BY M5. ALLEN) Let ne say it this way: For
pur poses of a rate proceeding in which soneone says the
Rat epayers m ght be saddl ed with $300,000 or so of rate

case expenses, that's not a hard question for the
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Conmpany to answer, is it?

M5. KATZ: (Qbjection, Your Honor,
argunent ati ve.

JUDCGE SIANG  Sustained. This is not the
time to go over a discovery dispute, Ms. Allen. Do you
have specific questions for this wtness?

M5. ALLEN: Discovery dispute. GCkay. |
wi |l ask ny questions.

Q (BY M5. ALLEN) Al right. So let's just say
for illustration purposes that the Conpany paid on the
paynment plan that it described toits two law firns
$20,000 a nonth for 12 nonths, that's $240,000. Right?

A 12 times 20,000 is 240,000, that's correct.

Q But it didn't -- it couldn't start doing that
until you said May of 20207?

A That's -- what | said was in May of 2020 that
was when we first started receiving incone fromthe
I ncreased rat es.

Q kay. And so in the interim the |legal fees
continued to accunul ate. Correct?

A Yes, mm' am

Q And begi nning in May of 2020, the Conpany was
able to have the revenue to pay the -- begin to pay on
t he $20,000 a nonth obligation. Right?

A | think | just said that, yes, ma'am
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Q | just wanted to nmake sure | heard you.

Ckay. And so by May of 2021, the nunber,
whether it's a cunul ative nunber or not, let's just plug
i n 600,000 for illustration, 600,000, that would have
been reduced by 240,000 by May of 2021. Right?

A well, first of all, it wasn't 600, 000. But
what ever the nunber was concei vably we have -- | nean,
you're asking -- we're going back and forth between
actual versus theoretical. So |I apologize. | nean,
theoretically, if we're paying $20,000 a nonth, any
nunmber woul d be reduced by $240, 000.

Q A year?

A In a 12-nonth period, yes, ma'am

Q And |'massumng that if the Conpany nade a
commtnent to the lawers that it was going to pay them
$10, 000 a nonth on the accounts payable fromtheir
firms, that the Conpany has done that. |Is that a fair
assunption?

A | believe that's correct. W've -- the |aw
firms have been very, very generous with the rates that
t hey' ve charged us. They've been very generous with the
terns that they have extended to us in terns of
repaynent. They have been --

Q M. G nenez, you are evading ne. | asked you

whet her the Conpany has honored its obligation.
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A In view of --

Q That was ny questi on.

A In view of everything that | just said, the
Conpany has al ways endeavored to pay its obligations.

Q Can you answer this question: Has the Conpany
honored the arrangenent that it made with its |awers to
pay each firm $10, 000 per nonth on the account begi nni ng
20207

A Beginning in May of 2020, yes, nma'am | believe
It has.

Q Ckay. And so whatever the nunber started off
to be, by May of 2021, it would be reduced by 240, 000.

Ri ght ?

A That's what our budget is. For every year
ri ght now our budget is -- we have 250,000 all ocated or
I ndi cated in our budget for |egal fees.

Q | ampretty sure | didn't ask you about budget.
| pretty sure | asked you about the Conpany's paynents
on its commtnent that it nmade to the | awers.

And isn't it true that the Conpany's
paynents on its commtnent paid to the |lawers up to My
of 2021 woul d be 240, 000?

A ["'msorry, mm'am M -- the Conpany -- |I'm
sorry. This is where ny head fog fromny cold is

i nterfering.
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W are naking paynents of $20,000 a

nmonth --
Q kay
A -- to honor our commtnents to our |law firns.

Q And all the while that the Conpany is making
t hose paynents, it is continuing to authorize |egal
services in the lawsuits for the directors, and those
litigation expenses are continuing to accrue. Isn't
that right?

A The Plaintiffs have not stopped their pursuit
of the lawsuit. So, yes, ma'am

Q kay. And how nuch has accrued between
January 1 of 2021 and May of 20217?

A | don't have those figures in front of ne,

ma' am
Q Does 200, 000 sound about right?
A | don't want to specul ate.
Q You're the one -- I'"'msorry. You're the one
who reviews the |legal invoices. R ght?

A Yes, ma'am | receive the |egal invoices.

Q And you're the one who is representing the
Conpany in this rate proceedi ng concerni ng whet her or
not the board's decision to apply the Conpany's

resources for that purpose was reasonabl e and prudent.

Ri ght ?
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A Yes, ma'am | represent the Corporation.

Q And you' re designated as the person who is
going to explain howit is that the board's use of
Conpany funds for that purpose is reasonable and
prudent. R ght?

M5. KATZ: Your Honor, I'magoing to

object. She's asking hima |egal question. He's not an

attor ney.
JUDGE SI ANG:  Overrul ed.
A l|"msorry. Am| supposed -- so | have to
answer that? |'msorry.

M5. ALLEN: | don't think there's been a
ruling, but |I'mwaiting.
JUDGE SI ANO The objection is overrul ed.
A So what's the question again, ma' anf
Q (BY M. ALLEN) M. G nenez, in your rebuttal
testinony on Page 11, you are -- you respond to a
guestion. Here is the question: "Please explain why
the | egal expenses incurred to |itigate these matters
are just and reasonabl e expenses that may be recovered
through rates.”™ That is the question. Right?
A Yes, nmm' am
Q And you purport to answer that question,

whether it's legal or not. R ght?

A | answered that question, yes, ma'am
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Q kay. And |'m exam ni ng you now on that
answer -- that question and that answer. Ckay?

A Ckay.

Q Because | want to test its accuracy. GCkay?

A Yes, ma' am

Q And so as the person who is here to explain on
behal f of the Conpany how t hese | egal expenses are just
and reasonabl e and the person who reviews the |egal
I nvoi ces when they cone in, can you tell us what anount
the Conpany is obligated -- is obligated to pay for
| egal services rendered between May of 2020 -- |I'm
sorry -- between January 1, 2021 and May 20217

M5. KATZ: Your Honor, objection. This
has been asked and answered. He said he doesn't know
exactly, and she continues to go on and ask the sane
guesti on.

JUDGE SIANO.  So, Ms. Allen, we can hear
evi dence of rate case expenses that are -- that were not
avail able to the board when it made its decision, but it
sounds |ike we're getting into | egal -- ongoing |egal
expenses that are prohibited from our consideration
because that's information that was not available to the
board at the tine it nade its decision. So I'll sustain
on asked and answer ed.

But as far as this |line of questioning
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goes, unless it's -- unless it lends to the

information -- unless it lends to the board's decision
at the tine it made its decision, thenit's not really

I nformati on we can consider. So -- and you' re wel cone
to make that argunent. Go ahead. So your specific
guestion is -- |'ve sustained the objection on that.

But if this |line of questioning goes beyond what's

avail able to the board at the tine it made its decision,
it's not sonething we can consi der.

M5. ALLEN: So just for clarity for ny
personal benefit, are you saying | amnot allowed to
exam ne the Conpany's w tnesses concerning matters that
m ght bear on the rate case expenses?

JUDGE SIANO.  You are allowed to exam ne
himon nmatters that bear on the rate case expenses.

That is one of the exceptions to --

M5. ALLEN. Ckay.

JUDCGE SIANG -- considering information
out si de of what was available to the board.

M5. ALLEN: | just wanted to be sure that
| was clear on that because that's what |'m doing.

Q (BY M5. ALLEN) M. Gnenez, what I'mtrying to
ascertain here is what is at stake with these rates and
how nmuch noney -- if the Conpany were allowed to do it,

how nuch noney it would extract fromthe Ratepayers for
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pur poses of paying these | egal expenses. That's what
|"'mtrying to determ ne. kay?

And we know the anounts that have been
paid. W know an anount that you now cl ai m has been
I ncurred. We know what anount that the Conpany has
commtted to pay its lawers. And all we need to know
now i s how quickly are the Conpany's | egal expenses
continuing to nount?

A You want to know - -

MS. KATZ: Your Honor, | would -- Your

Honor, | would object to that. | nean, if she's asking
about, as you nentioned, first of all, its relevance to
the issues in this proceeding. |If she's asking about

specific rate case expenses that are continuing to nount
because of this proceeding, that's one thing. But if
she' s aski ng about continuing |egal expenses of outside
litigation that went beyond 2019, then that's outside

t he scope of this proceeding.

JUDGE SIANO Ms. Allen, do you want to
clarify?

M5. ALLEN: | don't see how it is outside
the scope of this proceeding. This rate increase was
desi gned i nappropriately to capture -- to capture
anopunts that the board wanted to pay on account for

prior years and to go on indefinitely until whatever
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| egal expenses it incurred were paid in full. That's
how it designed this rate, and | wanted to nake sure the
record is clear on that. And then sonebody can deci de
whet her or not that's appropriate, and sonebody can

deci de whether the -- what are we figuring, tw years
was captured, what, $440,000 in tw years -- what ought
to happen with that and whet her the Conpany ought to be
able to charge its ratepayers for doing that. Sonebody
has got to decide that. They can't do it wthout a
record.

JUDGE SI ANO One nonent.

So there's essentially two exceptions to
what we can consider that was not available at the tine
the board made its decision, and the first one is rate
case expenses for the rate case at issue, which is this
proceedi ng, and the other one is the extent to which
subsequent events shed light on the conditions that were
in existence at the tinme the district nade its deci sion.

kay. I'mgoing to allowit. Go ahead.

Q (BY M5. ALLEN) So, M. G nenez, does the
Conmpany have any sort of projections -- I'm sorry, not
proj ections.

Does the Conpany have any cal cul ati on as
of this tinme as to when this rate increase could stop

under the theory under which it was devel oped?
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A Do we have a projection?

Q No, sir.

A l"msorry. Wat --

Q Vell, I"massumng that -- you help nme if I'm
wong. |'massumng that at all tines since this rate

| ncrease happened you have continued to generate | egal
expenses for these lawsuits and these directors and
t hose expenses have exceeded the anobunt that you're
paying to the law firnms. R ght?

A Yes, nmm' am

Q And that's setting aside the bal ance that you
carried forward from 2019. Right?

A (No response)

Q Ri ght ?

A Yes, ma'am Yes, ma'am

Q And so this is like ny child who uses his
credit card and pays the m ni num bal ance. The bal ance
Is getting bigger all the tinme, isn't it?

A As long as the | egal proceedi ngs agai nst the
Corporation by the Plaintiffs continue, yes, nma'am

Q Because the board is paying anything the |aw
firmbills -- I"'msorry. Let ne back up.

The board is authorizing and conm tting

the Conpany to pay anything that the law firns bill in

connection with these | awsuits. Correct?
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A Yes, nmm' am

Q And it has done that throughout. Isn't that
ri ght?

A Yes, ma'am W pay our obligations.

Q Well, you haven't paid themyet, have you?
A We are working every day to pay themas we can,
t he best we can.

| do want to clarify sonething, though. |
think this is in response to a previous question.

Q Vell, I'"mnot asking you, but you go ahead if
you want to and if the ALJ will let you.

JUDGE SIANG M. Allen, do you have an
obj ection?

M5. ALLEN. There's not a question on the
tabl e, and at some point or another sonebody is going to
tell me that |'ve taken too long with this wtness. It
doesn't matter to nme. He can say whatever he wants, but
| have not asked hima question.

JUDCGE SIANO (Okay. Let's -- M. G nenez,
why don't you save that for another question --

THE W TNESS: Ckay.

JUDGE SI ANO - or for redirect.

Ms. Allen, go ahead and ask your next question.
Q (BY M5. ALLEN) M. G nenez, when you applied

to have yourself put on the ballot to be a director of
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this conpany, you filled out an application. R ght?
Tw ce, yes, ma' am

And you put your signature on it. Right?

> O >

Yes, nmm' am

Q And you commtted to the Ratepayers by your
signature that you were famliar wth the Conpany's
governi ng docunents. Right?

A Yes, nmm' am

Q And you commtted that if they put their trust
in you and el ected you to the board, you would follow
t he Conpany's governi ng docunents. Right?

A Yes, nmm' am

Q And you commtted that if they put their trust
in you and el ected you to the board, you would conplete
the mandatory statutorily required TOVA training that is
requi red for everybody that serves in a director
position. Right?

A Yes, ma' am

Q Because you know that the | aw does require
directors of water supply corporations to educate
t hensel ves about the requirenents of the Open Meetings
Act and what 1'mgoing to call the Open Records Act,
Public Information Act. Right?
M5. KATZ: Your Honor, |'mgoing to object

to rel evance.

KENNEDY REPORTI NG SERVI CE, | NC.
512.474. 2233 order @ennedyreporting. com



© 00 N o 0o A~ w N P

N NN N NN R R R R R R PR R, e
o N W N P O © © N O U M W N P O

277

JUDGE SI ANOG  Sust ai ned.

Q (BY M5. ALLEN) M. Gnenez, |'mnot going to
bore you while |I look for it, but do you recall that in
your testinony when you were attenpting to justify | ega
fees for the law firnms to handled the public information
requests, you nmade the statenent that directors are not
requi red to know about the Public Information Act? Do
you recall that?

A No, ma'am | don't.

Q kay. Well, I'mnot going to bore you by
finding that. | just want to clarify that you know t hat
they are required to know. Right?

A Yes, nmm' am

M5. KATZ: Your Honor --

Q (BY M5. ALLEN) Now, let's go back to that
gquestion that | referred you to earlier in which you
give a | engthy opinion about why the |egal expenses
incurred to litigate these matters are just and
reasonabl e. Okay?

A Ckay.

Q Are you with ne?

THE WTNESS: Ma'am could you -- could |
just pause for just a split second? | have a dog who

has cancer, and he is in the background and needs about

30 seconds of attention, and |I'd just like to step away
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fromthis for just a few mnutes -- for just a split
second.

M5. ALLEN: Not ny call. Judge, your
call.

JUDCGE SIANG Al right. Let's take a
five-mnute recess, and, Ms. Allen, let's go off the
record.

(Recess: 10:00 a.m to 10:05 a.m)

JUDGE SIANG Al right. W're back on
the record. Go ahead.

M5. ALLEN. Ckay. [|I'msorry. | thought
we Wwere.

Q (BY M5. ALLEN) So I want to be clear that
there have been -- at least in the Conpany's view there
have been a nunber of litigation matters that have
arisen as a result of the board's 2016 sale of surplus
property to a sitting director. Right?

A Yes, ma'am there have been several |awsuits
filed agai nst the board.

Q There was TOVA Integrity. Right?

A Yes, mm' am

Q And that lawsuit was brought to redress a
violation of the Open Meetings Act. Correct?

A |'"'msorry. Say that again. It was what?

Q It was brought to address a violation of the
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Open Meetings Act. Correct?

A It was brought to address a -- yes, ma'am it
was brought to -- yes, nm'am

Q And it was brought in an effort to facilitate
t he Conpany's recovery of property that had been
transferred in violation of the OQpen Meetings Act.
Correct?

M5. KATZ: You Honor, |I'mgoing to object
to relevance. W're getting into details of previous
litigation.

JUDGE SIANG I'Ill allow that question.
Overrul ed.

A Ma'am | can't speak to the intent of the
Plaintiff for that litigation.

Q (BY M5. ALLEN) You can speak to what was in
t heir pl eadi ngs because you al ready have in your

rebuttal testinony. Right?

A | have that in ny rebuttal testinmony? |[|'m
trying to recall. So --
Q That was not ny question. M question was:

Isn't it true that the TOVA Plaintiff brought that suit
and pl eaded for the reversal of the approval that was
taken in violation of the Open Meetings Act so the
Conpany could get its | and back?

A Yes.
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Q If the | and transaction had been set aside in
the TOVA case, it would have been because there was a
violation of the |law by the board. R ght?
M5. KATZ: Your Honor, I'magoing to
object. She's asking for a | egal concl usion.
MS. ALLEN:  Your Honor --
JUDGE SI ANO  Sust ai ned.
M5. ALLEN. Ckay.
Q (BY M5. ALLEN) Do you have your rebuttal
testinony there, M. G nenez?
A Yes, ma'am | do.
Q kay. So do you see -- let's just -- for
exanpl e, on Page 7 your discussion of the TOVA | awsuit.
A Page 7 in the docunment itself. [|I'm]l ooking.
Q | just have a hard copy. | really wasn't
foll ow ng your corrections. Mybe you corrected that.
| don't know.
A kay. Page 7. Yes, ma'am that was the page
t hat we worked on creating.
Q Ckay. And there you render opinions about how
the Plaintiffs structured their lawsuit. Right?
A Yes, ma'am If you call --
Q Ckay. Well, I'musing your words. You render
an opi ni on about the manner in which the Plaintiffs

structured their lawsuit and the [ egal effect of that.
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Ri ght ?
A | comented on how they structured their
| awsui t .
Q In fact, the Plaintiffs in the TOVA Integrity

case structured its lawsuit in an effort to get the
Conpany's |l and back for the Conpany. Right?

A That's not what that's addressing.

Q It doesn't natter to nme. You're rendering
opinions in your rebuttal testinony about the structure
and the pleadings in that lawsuit, and |I'm asking you
about that.

M5. KATZ: Your Honor, argunentative.

(bj ection, please.

JUDGE SI ANO.  Overrul ed.

But, Ms. Allen, can you direct nme to which
| anguage you're referencing on Page 7 of his rebuttal
testi nony?

M5. ALLEN: Sure, | can. There's one
ref erence beginning at Line 13 about how Plaintiffs
structured their lawsuits. W can continue to his
expl anati on about what the cases were about on Page 9,
whi ch needs sone clarification. W can address the fact
that not all of these lawsuits were filed by the board,
whi ch he di scusses extensively at Pages 9 and 10 of his

testi nony. On Page 10, M. G nenez even gives us a
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| egal concl usi on about whether the underlying | and sal e
was arms |ength, and we will be asking himabout that.

M5. KATZ: Your Honor, |'m going to object
t o opposing counsel testifying at this point. | believe
Your Honor just asked which specific | anguage she was
referencing in the question that she was asking
M. G nenez at the tine.

JUDGE SIANO Overruled. Wat she says is
not -- is not evidence unless she's asking the question
and the witness says yes, so it won't be considered.

["mjust trying to understand which parts
you're referencing. So with respect to Page 7,

Ms. Allen, | think the structure of the |awsuit that
he's referencing here is different -- not a substantive
structure, but sinply a matter of the parties involved.

M5. ALLEN: My point is that this rebutta
testinony is rife with | egal opinions about the TOVA
case and the Double F case. And if you're not going to
| et nme cross-exam ne himabout that, 1'Il nove -- 1"l
just make ny record and nove on.

JUDGE SIANO Ms. Allen, with respect to
Page 7, | don't think that there's a | egal conclusion
I nvol ved here, it's sinply a matter of recognizing
there's different parties being sued and they have to

def end thensel ves separately.
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So with respect to -- you're going to have
to give nme nore specific citations on the other pages
that you referenced that concern you.

M5. ALLEN: Go to Page 12 -- go to Page 11
and 12 where he gives his opinion about why --

JUDGE SI ANO Line nunmber, please.

M5. ALLEN: The entire answer to this

guestion: "...why the |egal expenses incurred to
litigate these matters are just and reasonabl e expenses
that may be recovered through rates.” He gives his
opi ni on about that. He gives his opinion about what
these lawsuits were intended to acconplish. He is
wong. | want to ask himabout that. And in
particular, he is --

JUDGE SIANO Ms. Allen, I'mgoing to ask
you to wait. | need to --

M5. ALLEN:. Fair enough.

JUDCGE SIANG Wl I, okay, what's your
guestion, Ms. Allen?

M5. ALLEN: My question is this: Isn't it
true that had the TOVA Integrity Plaintiffs prevailed
the | and transacti on woul d have been set aside on the

grounds that it was illegal?

M5. KATZ: And, Your Honor, | would object

to that as specul ati on.
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JUDCGE SI ANO  Sust ai ned.
Q (BY M5. ALLEN) None of the Plaintiffs in

ei ther of these |lawsuits was ever seeking to have the

Court order the Conpany to bail on the |and transacti on,

were they?

A |"msorry. Say that again. There have been
several orders. I'mtrying to process them

Q None -- none of the Plaintiffs in either the
TOVA | awsuit or the Double F lawsuit was seeking an
order that the Conpany bail on the |and transaction,
were they?

A Bail on the |and transacti on?

Q Yes, sir. The word you used on Page 12 at
Line 8 of your rebuttal testinony.

A |"msorry. Line 12 of what page?

Q Page 12, Line 8, where you attenpt to justify

t hese | egal expenses.
M5. KATZ: Your Honor, I'mgoing to

object. One, that's a m scharacterization of the

testinony that's been admtted. There's no use of that

term And, two -- oh, | apologize. | think that on
line -- | apologize. | do see that term
A Wll, I"'mreading that line, ma'am and the

Corporation did receive correspondence fromthe title

conpany, which is counsel for Friendship Hones, that

| f
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we breach contract --

M5. ALLEN:  Your Honor, | have not asked
hi m any question about comrunications with atitle
conpany, and |I'mgoing to object to himgoing off on a
t angent about that.

M5. KATZ: Your Honor, may | respond to
t hat obj ection?

JUDGE SI ANO. You nay.

M5. KATZ: That's part of the sentence
t hat she's referencing.

JUDGE SIANO Ckay. Well, you can -- you
can clarify that on redirect. [|'ll allowit. Go ahead,
Ms. Allen.

Q (BY M5. ALLEN) Here is ny question,

M. Gnenez: Isn't it true that none of the Plaintiffs
in the TOVA Integrity lawsuit or the Double F | awsuit
wer e seeking that the Court order the Conpany to bail on
the |l and transaction?

A They didn't use the word "bail."

Q The Plaintiffs in those |awsuits were seeking
an order that the Court reverse the | and transaction
because it was illegal, unauthorized, beyond the scope
of the powers of the corporation. R ght?

A | don't have the details of their lawsuit in

front of me. Wat | was specifically referring to on
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that page was the letter fromthe title conpany to the
Cor por ati on.

Q Do you not know the answer to ny question?

A Once again, | apologize. | have a head cold.
Coul d you repeat your question?

Q VWll, let's separate it out. The TOVA
Integrity Plaintiffs was asking the Court to void the

| and transaction because the TOVA Integrity Plaintiffs

contended it was illegal. R ght?
A | believe that's what they contended, yes,
m' am

Q The TOMA Integrity Plaintiffs was not seeking
that the Court would order the Corporation to bail out
on the transaction. Correct?

A Ma'am | don't know the | egal differences
bet ween avoi ding and bailing and reversing a judgnent.
| don't -- I'"'mnot an attorney. | don't know those
technicalities of how any of that woul d work.

Q You do know that the TOVA Integrity Plaintiffs
never asked the Court to order the Conpany to sue Martin

or Friendship or anybody else, don't you?

A Once again, | don't know how those
technicalities would work. | don't -- | just don't
know.

Q Do you believe that TOVA --
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A And then | wasn't on the board at the tinme when
t he Corporation was receiving |egal counsel about the
details of that transaction or that Court -- or that
case. So, in fact --

Q So -- okay.

A So, in fact, |I nean, | came onto the board in
March of 2019, and at that tinme there had al ready been a
j udgnment against the Plaintiff, and the appeal s process
was begi nni ng.

Q So none of the testinony that you give in your

rebuttal about the TOVA litigation is based on your

personal know edge. |Is that correct?

A No, ma'am that's not correct.

Q Because you weren't there, were you?

A | was there for the appeals process as | just
st at ed.

Q None of your rebuttal testinony about the TOVA
litigation other than -- if there is any -- about the
appeal s process is based on your personal know edge, is
it?

A Ma'am | am-- | amvery aware based on ny
personal know edge of the proceedings of the -- you
know, how the appeal process went, how the Suprene
Court, you know, ruled, et cetera. So | do have

personal know edge of those -- you know, of those
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matters.

Q Can you answer the question? 1Isn't it true
that TOVA Integrity Plaintiffs never asked the Court to
requi re the Conpany to sue Dana Martin, Friendship
Honme & Hangers or anybody el se?

M5. KATZ: Your Honor, I'magoing to
object. | believe that he's offered -- | believe that
he's answered the question.

And I'lIl also object to relevance. This
| i ne of questioning, as far as who asked who to sue or
what to happen to the property, is not relevant to the
rate -- the issues that are listed in the prelimnary
order.

M5. ALLEN: Then | nove to strike the
rebuttal testinony of M. G nenez concerning these
| awsuits. |If that's so, then he doesn't need to be
testifying about them and he doesn't have personal
know edge about them anyway.

JUDGE SIANO. Well, so | do believe that
he's already answered the question. [1'Il allowthis --
himto answer your |ast question, but I do want to nove

on fromthat. And, Ms. Alen --

M5. ALLEN: |'m sure you do.
M5. KATZ: I'msorry. |'mgoing to object
to sidebar. The "I'msure you do" -- as an attorney in
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this case, | think it's extrenely inappropriate for this
forumand, frankly, rude to Your Honors and to the rest

of the people involved in this matter.

M5. ALLEN: | agree that it was rude, and
| apol ogi ze.

JUDGE SI ANO.  Sustained, Ms. Allen.
You'l | please conduct yourself appropriately.

M5. ALLEN. What am | allowed to do at
this point?

JUDCGE SIANG You're allowed to ask your
guesti on.

M5. ALLEN. Ckay. There's a question on
the table that |'"'mallowed to get an answer to that
guestion. Is that right?

JUDGE SIANO There was an objection that
It was asked and answered. |'Ill allow the question, but
| do want you to nove on. Go ahead.

M5. ALLEN. Can the court reporter read
back the question, please?

THE REPORTER: G ven ne one nonent.

(Request ed portion read)

Q (BY M. ALLEN) Can you answer ny question?
A The question says "never." | can't say -- |

can't respond to a question -- | can't -- | don't know

I f they ever did so.
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Q (BY M5. ALLEN) Let ne ask it this way: Are
you aware of any instance in which the TOVA Integrity
Plaintiffs ever asked the Court to require the Conpany
to sue Dana Martin, Friendship Hone & Hangers or anybody

el se?
A That -- those types of discussions would have
occurred in executive council from-- in a neeting that

probably preceded ny tinme on the board. That woul d
be --

JUDGE SIANO M. G nenez, |'mjust going
to ask you to answer the question asked. |f you don't
have an answer, then you can so state.

A kay. | don't have an answer to that.
Q (BY M5. ALLEN) Well, let's try that again
because you ought to.

"' masking you if you can think of any
i nstance in which the TOVA Integrity Plaintiffs sought
to have the Court order the Conpany to sue Dana Marti n,
sue Friendshi p Hone & Hangers or sue anybody el se? You
ought to be able to tell ne whether you know of any
I nstance that happened.

M5. KATZ: Your Honor, at this tinme, |I'm
going to object, asked and answered. Just because he
doesn't know and that wasn't the answer that Ms. Allen

want ed doesn't nmean that he didn't answer the question.

KENNEDY REPORTI NG SERVI CE, | NC.
512.474. 2233 order @ennedyreporting. com




© 00 N o 0o A~ w N P

N NN N NN R R R R R R PR R, e
o N W N P O © © N O U M W N P O

291

He answered it, and may we pl ease nove on.
JUDGE SIANO.  Sustained. Let's nove on.
Q (BY M. ALLEN) M. Gnenez, isn't it true that
when t he Conpany quote-unquote prevailed in the TOVA
Integrity lawsuit the result of that was that the

Conpany did not get its property back?

A |"'msorry. You used the word "bailed"? |Is
t hat --

Q | said "quote-unquote prevail ed"?

A kay. |I'msorry. | got hung up on the word
"bail" because that's what | heard. Could you repeat
your question, please? |'msorry.

Q | can. Isn't it true that when the Conpany

guot e-unquote prevailed in the TOVA Integrity |awsuit
t he upshot of that was that the Conpany did not get its
property back?

A Yes, nmm' am

Q And t he Conpany spent nore than a hundred
t housand dol |l ars of the Ratepayers' nobney to achi eve
that result. Correct?

A | assune that's the anpunt. | would assune
that, yes, that's the -- that is roughly the anount.

Q Ckay. Isn't it true that the Double F
Plaintiffs never asked any court to order the Conpany to

bail out on the |land transacti on?
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A
Q

| awsui t .

A
Q

Say it again. Isn't it true that -- I'msorry.
The Double F Plaintiffs in the Double F

Are you with ne?

Yes, nmm' am

Those Plaintiffs never asked a court to have

t he Conpany bail out on the | and transaction, did they?

A
Q

They have sought its reversal.

They asked the Court to set the | and

transacti on aside on the grounds that it was

unaut hori zed and beyond the corporate powers. Correct?

A

Q
A

Q

That's how | define "reversal."
So the answer is yes, that's correct?
Yes.

Al right. No one with a law |license has ever

advi sed the Conpany that if the |and transaction were

set aside because it was conducted illegally by the

board, because it was unauthori zed, because it was

beyond the corporate powers in a transaction where the

buyer was invol ved, nobody with a law |icense has ever

told the Conpany there could be liability to the Conpany

in that circunstance, have they?

A

Q
t hat ?

Ma'am | can't -- | can't answer that question.

You can't tell ne whether anybody has ever said

You' re asking if anybody has ever said anything
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to the Conpany, and | can't -- you know, | -- that's a
pretty broad question.

Q Are you aware of any instance in which sonmeone
with a law | icense has advi sed the Conpany that if the
| and transaction were set aside because it was illegal,
unaut hori zed, beyond the scope of the corporate powers
or conducted through an abuse of authority by the
directors, that there would be exposure to the Conpany
in that circunmstance? No one has ever said that so far
as you know. Isn't that right?

A You are asking ne actually to provide
privileged information as to what our | awers have
advised us of, and | don't know that | can answer that

guesti on because you're asking for privileged Conpany

conmmuni cations. So | apologize, | don't know that | can
answer that. |1'd have to ask our -- ny attorney to help
me on that.

Q Well, you would first have to determ ne whet her

or not anybody ever nmade such a comrunication. And are
you telling me that you think that there m ght have been
such a conmuni cati on?

A "' m saying that that m ght have been a part of
a communi cation that was included -- or part of a
general discussion that woul d have been included in

executi ve session.

KENNEDY REPORTI NG SERVI CE, | NC.
512.474. 2233 order @ennedyreporting. com



© 00 N o 0o A~ w N P

N NN N NN R R R R R R PR R, e
o N W N P O © © N O U M W N P O

294

Q Geat. Wiy don't you see if the Conpany woul d
| i ke to answer that question today. W can have you
consult with your counsel or whatever you'd |ike.

M5. KATZ: Your Honor, nunber one, I'm
going to object. | don't hear a question. Nunber two,
| believe the question has been asked and answered. And
nunber three, I'mnot sure howthis is relevant to any
of the 11 issues in the prelimnary order, what happened
or didn't happen in executive board neeting about this
entire line of questioning. This is all re-litigating
matters that have either already been litigated or
pending litigation.

JUDCGE SIANO  Sustained as to rel evance.

M5. ALLEN:  Your Honor, why don't we --
why don't you just instruct nme about the extent to which
" mgoing to be allowed to cross-examne this w tness on
his rebuttal testinony, and |I'll get out of your hair.

JUDCGE SIANO Okay. Well, you can
cross-exanmne himto -- if you have questions about his
rebuttal testinony, then you're free to ask those and --

M5. ALLEN. Okay. Then I'mjust going to
keep on doing that.

Q (BY M. ALLEN) M. Gnenez, this is with
reference to your answer to the question of why the

| egal expenses incurred to litigate these matters are
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just and reasonabl e expenses. And you have given
testi nony on that topic, have you not?

A Yes, nmm' am

Q It was for the purpose of trying to justify the
rates that have been appealed, was it not?

A Yes, nmm' am

Q Al right. And you have nmade statenents about
what m ght have happened if the Conpany had bail ed out
on the land transaction, have you not?

A | believe so, yes, ma'am

Q Isn't it true nobody ever tried to get a court
to require the Conpany to bail out on the | and
transacti on?

JUDGE SIANO So, Ms. Allen, to followp
on your request for guidance, in the context of
utilities just and reasonabl eness m ght be consi dered
sonething of a termof art, and usually it's opined on
by experts, and usually the expenses fall within certain
categories of the utility to operate.

This is sonewhat unusual to have outside
| egal expenses involved, but the utility's purpose is
to -- anong other things to maintain financial
integrity, and so | do see that the reasonabl eness of
t he expenses does -- is, to sone degree, at issue, but |

do think that the detail that you're trying to devel op
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at this point is beyond that because we're not here to
relitigate those cases.

M5. ALLEN: Your Honor, I'mjust going to
ask that his entire testinony on Pages 11 and 12 and 13
I n response to the question about | egal expenses being
just and reasonabl e be stricken because |'mnot going to
be allowed to cross-examne him that's fine, but |
woul d ask that his testinony be stricken.

JUDGE SIANO Well, you can -- you can
cross-exanm ne himon that, but certainly if --

Ms. Allen, with respect to your |ine of questioning, how
do you see that it relates to the justness and
reasonabl eness of the -- of the rates?

M5. ALLEN: H s testinony about what m ght
or mght not is specul ative testinony about what m ght
or m ght not happen if the Conpany sinply wal ked away
fromits contract has nothing to do with these | awsuits.
These | awsuits were not about the Conpany wal ki ng away
fromits contract. These |awsuits were about having a
Court hold that the contract could not be enforced by
anybody to it because it was illegal, unauthorized
beyond the corporate powers and other stuff. The buyer
was a sitting director in the mddle of that w ongful
conduct. And the idea that the Conpany is going to say

It thought it had exposure is nonsense. That's not what
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t hese | aws were about, and the Conpany knows it. [If |
can't develop that, okay, but | -- that's what |I'm
trying to do.

JUDGE SIANO Gkay. But he's answered
your question to the extent that he can. W are getting
into sone -- a |level of detail that he may or nmay not
have been correct legally, but he's answering to the
extent that he can. And as | understand it, the

testi nony goes to the decision that was nade at the tine

of -- by the board to authorize these expenses. So --
M5. ALLEN: | don't know what to do. You
just -- 1 wll take your guidance, but it's inportant to

devel op the record about what is and isn't accurate, and
that's all | know to do.

JUDGE SI ANO Ckay. Wiat's your next
guesti on?

Q (BY M5. ALLEN) Isn't it true that every dollar
of the Conpany resources that have been spent in
connection with the Double F |awsuit have been devoted
to preventing the reversal of the |land transaction and
preventing the inposition of personal liability on the
di rectors?

A Yes, ma' am

Q I f the Conpany gets exactly what the board's

attorneys have requested in the Double F lawsuit, the

KENNEDY REPORTI NG SERVI CE, | NC.
512.474. 2233 order @ennedyreporting. com



© 00 N o 0o A~ w N P

N NN N NN R R R R R R PR R, e
o N W N P O © © N O U M W N P O

298

Conmpany will not get its |land back. Ri ght?

A So that is -- that matter is basically pending
the -- with the outcone of the underlying trial in the
48292 case because the judgnent hasn't been rendered on
certain questions. And the Corporation has taken a
neutral stance on the outcone of this -- you know, of
that matter.

Q Ckay. So now you're telling me that every
dol lar that -- of Conpany noney that has been spent is

for a neutral stance?

A Yes, ma'am it is a neutral stance --

Q Uh- huh.

A -- in terns of -- yes, ma'am

Q $500, 000 for 2020 is a neutral stance? |Is that

what you're telling nme?

A That noney has allowed the Corporation to
proceed without further litigation entanglenents that it
bel i eves --

M5. ALLEN:  Your Honor, this witness is
just about to specul ate about legal matters. | don't
mnd himdoing it, but I'mgoing to cross-exam ne himon
it.

JUDGE SIANO M. G nenez, just answer the
guestion asked, if you woul d.

A kay. In --
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M5. ALLEN: Could the court reporter read
t he question back, please?
(Requested portion read)
Q (BY M. ALLEN) Do you understand my question,
M. G nenez?
A Yes, nmm' am
Q You sai d the Conpany has taken a neutral
stance, and | want to know if you're telling us that it
I s $500, 000 of the Ratepayers' noney has been spent on
t he Conpany to take a neutral stance in the litigation?
A Yes, ma' am
Q Can you articulate any basis on which that is
reasonabl e and prudent on the part of the board?
A Yes, ma'am The other alternatives to the
Cor porati on woul d have cost nuch nore in our opinion.
Q The other alternative to the Corporation.
Ckay.
So let's work at it this way: You do know
that the pl eadings that have been filed in the Double F
case on behalf of the Conpany asked the Court to prevent
a reversal of the land sale. You know that. Ri ght?
A |'"'msorry. The other pleadings asked to
prevent the | and sal e?

Q Al l of the pleadings that have been fil ed by

t he Conpany's | awers have asked the Court not to set
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aside the land transaction. Isn't that true?
M5. KATZ: Your Honor, |'mgoing to object
again. This is not relevant. And if it is relevant,

it's already been asked and answered about 30 m nutes

ago.
JUDGE SIANO.  Sustained to rel evance.
Q (BY M5. ALLEN) If the Plaintiffs in the
Doubl e F case do not prevail, the land trans -- the | and

transaction will not be reversed and the Conpany w ||
not get its property back. Right?

M5. KATZ: (bjection, relevance.

JUDGE SI ANG  Sust ai ned.

Q (BY M5. ALLEN) Does -- did the board -- in
trying to determ ne whether and to what extent to extend
t he Ratepayers' resources on this litigation, did the
board consi der whether the noney that it was spendi ng
with its attorneys was being spent to pursue an agenda
t hat woul d benefit the Ratepayers?

A Yes, ma'am the board has al ways pursued an
agenda that benefits the Ratepayers.

Q Had the Court -- if the Court in the Double F
case were to determ ne that the land transacti on was
unaut hori zed and shoul d be reversed, the Conpany woul d

get its land back. Right?

M5. KATZ: (Qobjection, Your Honor,
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rel evance. This is the third tine that the sane
guesti on has been asked.
JUDGE SI ANG  Sust ai ned.

Q (BY M5. ALLEN) And if the folks on the other
side of the Double F case are successful, the Conpany
wll not get its land back for the benefit of its
Rat epayers. Correct?

M5. KATZ: (bjection, Your Honor,
rel evance.
JUDGE SI ANOG  Sust ai ned.

Q (BY M5. ALLEN) How could it not be in the
Rat epayers' best interest to get the | and back through a
Court judgnent that is illegal?

A |"'msorry, ma'am How could it not --

Q How could it possibly be in the best interest
of the Conpany's Ratepayers if the result -- let me back
up. Let ne ask it differently.

How coul d it possibly benefit the
Conpany's Ratepayers if its directors, current and
former, cannot be held accountable for their w ongful
conduct ?

M5. KATZ: |I'mgoing to object to
rel evance, Your Honor. We're talking about | egal
expenses that were included in the 2019 rate increase.

"' mnot sure how this has anything to do with that rate
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i Nncrease or rate case expenses.

Q (BY M5. ALLEN) M. G nenez, maybe | just
m sunderstood this whole thing. Are you -- the Conpany
paid resources to |lawers for the Double F | awsuit
during 2019. Right?

A Yes, nmm' am

Q And that's what |'m asking you about. Are we

A Yes, ma'am
Q Because the Conpany has taken the position that
t hat noney that was spent to pay |awers in the Double F

| awsuit in 2019 is a cost of service. R ght?

A Al legal expenses are a cost of service,
m' am
Q I"'mtrying to figure out howin the world | ega

fees spent to prevent the Conpany fromgetting its
property back are in the Ratepayers best interest and

for their benefit.

A |"'msorry. WAs there a question there?
Q Yes.

A Can you restate it?

Q Howis it -- howis it that the board's

expendi ture of corporate assets for the purpose of

preventing the Conpany fromrecovering its property, how

Is that in the best interest of the Ratepayers?
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A Ma'am that would require a very |engthy
expl anation that's contained in ny testinony.

Q ' mready.

JUDCGE SIANG Well, he's referenced his
testinmony. |'mnot --

Q (BY M5. ALLEN) Line and page.

A Ckay. Ckay. Page 12, Line 3, "Since 2017,
three different sets of attorneys have advi sed three
different WOASC Boards that any attenpt to use | ega
processes to coerce the land's return at the original
sale price of $200,000 from M. Martin could be -- could
at the very | east subject the Corporation to a | awsuit
or counterclaimasserting a breach of the | and sale
contract."”

Q All right. Wth regard to that testinony,
isn't it true that you cannot think of a single instance
i n which anybody has attenpted to use | egal process fees
to coerce the land's return, can you?

A Ma' am both |awsuits are about coercing the
Conpany to getting the | and back.

Q kay. Here it is. Neither of those |lawsuits
I s about coercing the Conpany to do anything. 1Isn't
that right?

A The effect of both lawsuits, to my know edge,

was trying to coerce the Conpany in getting the |and
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back.

Q And if you're wong about that, then all of
this testinony is wong. Right? Because you re wong.

JUDGE SIANO Ms. Allen, you can argue
that in posthearing briefing.

M5. ALLEN: | could if there were evidence
in the record.

JUDGE SIANO This is -- I'mnot going to
have you arguing with the w tness.

M5. ALLEN: If | can just get an answer to
t he question of whether he is aware of anybody
attenpting to use |legal process fees to coerce the
| and' s return as opposed to Plaintiffs who are asking a
Court to review the transaction to determ ne whet her
it's legal. That's ny question.

JUDGE SIANO.  And he's testified to that
and that's his position, and you can disagree with that
and you can nmake your argunent, but I'd |ike you to nove
on.

Q (BY M5. ALLEN) Had the Conpany decided on its
own to try to recover its property for the benefit of
Its Ratepayers, it probably woul d have spent sone noney
to do that. Right?

A Yes, nmm' am

Q And it mght or m ght not have prevail ed.
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Ri ght ?
A Yes, ma' am
Q But at least it would be spending noney with

t he prospect that it would recover a val uable asset that
could then be used for its Ratepayers' benefit. R ght?
A Yes, nmm' am
Q Which is a vastly different thing from using
Conpany resources for the purpose of preventing the

Conpany fromgetting its property back. Right?

A | don't think that they are the sane thing.

Q It's a vastly different thing. That's what |
asked you. |It's a vastly different thing, isn't it?

A It would all go back to what -- the board's

determ nation of the best |ong-term prospects for either
course, and inthe -- | nean, this all -- in the case
that the Corporation would try to recover the |and as
we've stated, it would have provided -- it would have
cost an incredible anmount of noney with |[imted

| i kel i hood of success. And, in fact, we know now
because of the Judge's order, the May 3rd order, that

t he wat er conpany would not |ikely have prevailed if it

had pursued that course and then --

Q Is that your |egal opinion? |Is that your | egal
opi ni on?
A Ma'am | don't have a | egal opinion.
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Q kay. Al right. But in any event, nobody
ever nmade the Conpany try to recover its land. Fair
enough?

A No, ma'am that's not fair.

Q kay. You rendered the | egal opinion on
Page 13 of your rebuttal testinony that the Conpany's
I nsurance woul d not have covered the Conpany for
exposure froman interested director who acquired
Conpany property for a fraction of its value. Do you
see that?

A No, ma'am | don't. |If you could --

Q Wul d the --

A You sai d page --

Q Page 13, question (as read) Wuld the WOASC
| nsurance cover litigation expenses if Martin were to
pursue it. Do you see that?

A Let ne read this.

Q It starts at Line 7.
A So the question asked whether -- if the
corporation -- to ne this is what the question asks: |If

the Corporation were to sue Dana Martin and becone the
Plaintiff against Ms. Martin, would the insurance
conpany have covered that decision of the board?

Q Fair enough. You're not trying to render an

opi nion that the insurance conpany woul dn't have covered
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t he Conpany had Martin sued it back? You're not saying
t hat ?

A No, ma'am that's not what |'m saying.

Q Ckay.

A ' m saying that the Corporation would not have
recei ved funds fromthe insurance conpany to sue
Ms. Martin.

Q Fai r enough.

A And so it would have had to have been paid
because the Corporation then woul d have been the
aggressor, the Corporation would have had to pay and
I ncrease Ratepayers' rates to pursue that litigation.

Q And had it prevailed, it would have gotten
val ue?

A Sonme value, but | think that --

Q Ckay.

A | think that the board's decision was that
t here was not enough value to --

Q I"'mreally not asking for your |egal assessnent
because if you give it, I'"'mgoing to have to
cross-exanm ne you about it. That wasn't ny question.

A kay. | was not giving you -- okay.

Q So you do know that had Martin sued the Conpany

or its directors, then they could have asked the

| nsurance conpany to cover it and defend it. Right?
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A Ma'am |'mnot famliar enough with that
contract to have -- to answer that question. W
certainly would have presented it to the corporate -- to

t he i nsurance conpany, but, you know, based on the
| nsurance conpany's reluctance to do anything positive
for the Corporation, | doubt that -- it's just -- |
can't speculate as to what they woul d have done, but we
certainly would have presented it to them

Q On Page 13 of your rebuttal testinony begi nning
at Line 14, you say, "The Directors should not be
personally |iable for |awsuits brought against them
based sinply on their capacity as a vol unteer director
of the Corporation.” Do you see that?

A Yes, ma' am

Q That was the phil osophy that pronpted the
board's approval of the litigation costs that are
included in these rates. Correct?

A Yes, ma' am

Q There was a point in tine in very |ate 2019
when the directors who were getting Conpany noney for
the litigation costs were asked to sign an undert aki ng.

Do you renenber that?

A They were asked to sign -- | believe we
signed -- | can't renenber if it was an affidavit or
sonet hing about -- it was a -- it was essentially a
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prom ssory note of the directors to the Corporation
saying that if we were found to have violated the |aw or
what have you in any way that we would repay the
Corporation for the | egal expenses that had been
| ncurr ed.

Q But many hundreds of thousands of dollars in

| egal expenses have been advanced for the directors'

benefits without that promse. Isn't that true?

A No, ma' am

Q Vell, okay. [|'mnot going to waste your tine
right now, but what we'll do is offer into evidence the

Conpany' s di scovery responses about that to find out how

much the Conpany spent. So |'ll hold that thought and
"1l put that in evidence |ater.

A Vell, ma'am let ne -- let nme clarify the
answer. The -- you asked for many hundreds of thousands

of dollars, and the fact is at that tine that was in
2019, even in Novenber of 2019 we had not received bills

or had any sort of, you know, depositions or discovery

at that point. So that's -- and the directors weren't
added for -- the directors were not added to the 48292
case for the -- for personal damages until you came on

board i n Novenber or --

MS. ALLEN:  Your Honor, he's not answering

the question that |'ve asked him | don't m nd him
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talking if you want himto, but he's not answering
anyt hing that | asked.

JUDGE SIANOG. It sounds like he's
clarifying his response, but if -- M. G nenez, are you
done cl arifying?

A | think so. | nean, | could go into nore
detail about how the tineline that she presented was
| ncorrect saying that we had signed an affidavit when
many hundreds of thousands of dollars had been expended.
| nmean, that's just incorrect.

JUDGE SI ANO Okay. Thank you. Let's
wait for the next question.

Ms. Allen?

Q (BY M5. ALLEN) Isn't it true that nobody on
behal f of the Conpany has ever presented to the
Commi ssion in this proceeding any sort of affidavit or
statenent or sonmething of that effect -- to the effect
that the rate case expenses or the | egal expenses were
just and reasonable? Isn't that right?

A Ma'am | think ny whole testinony has opined to
the fact that we have had nunerous all egations, false
al | egati ons, brought against us and the corporation, and
we have --

MS. ALLEN: Your Honor, that's not what

' m aski ng.
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JUDGE SIANO Al right.
A Vell --

M5. ALLEN: | don't m nd himgoing on
about this, but I'mgoing to cross-exam ne himabout it.
| know what he's going to say.

JUDGE SIANO Ms. Allen, if you have an
obj ection, then nmake an objecti on.

M5. ALLEN: M objection is he's being
nonr esponsi ve.

JUDCGE SI ANO  (Ckay. Sustai ned.

M. G nenez, please respond to the
guesti on asked.

A Ckay. And the question asked was -- |'msorry.

Q (BY M5. ALLEN) Wether anybody with the
Conpany has filed any sort of statenent or affidavit in
this proceeding to the effect that the | egal fees
either -- the legal fees on which these rates are based
or the rate case expenses are just and reasonabl e.

A | have filed testinony to that effect.

Q And that's it?

A | have not been asked to sign any sort of
affidavit. | woul d.
Q "mnot being critical, I"mjust asking did you

do it or not?

A Ma'am | just answered that. | said ny
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testinony testifies to that.

Q Ckay. You under stood when you becane a
di rector of the Conpany that -- and the President of the
board that it was your duty to act in the best interest
of the Conpany and its Ratepayers. Correct?

A Yes, nmm' am

Q There is nothing in the Conpany's governing
docunents that says that it's your duty to act in the
best interest of your fellow directors. Right?

A | haven't | ooked at those docunents recently to
say yes or no to that.

Q kay. You understood when you becane a
director and the president of the board that it was your
duty to observe the limtations wthin the governing

docunents on the Conpany's use of its assets. Correct?

A Again, | haven't reviewed that to affirmatively
state -- to answer your question. | don't nmean to be
evasi ve.

Q Do you have an understanding today as to

whet her or not you as a director of the Conpany have a
duty to observe the |imtations on the corporate powers
that are set forth in the governing docunents?

A We have an obligation to respond to the -- to
the bylaws and the state | aws for operating our water

supply corporation.
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Q Are you aware that there are [imtations on the
powers of the Corporation to use its assets within its
gover ni ng docunents?

A | haven't -- | haven't reviewed that to respond
to that question.

Q Ckay. Okay. Just to close the |oop as best we
can on these lawsuits, there are two |lawsuits that were
filed by others and they are the TOVA and Doubl e F case.
Right? There were two -- three lawsuits that were filed
by the Conpany. Right?

A In 2019, there were -- there was the TOVA
Integrity lawsuit that was in the appeals process. In
2019 -- or May of 2019, the Double F Hangar suit was
filed against the Corporation and its directors. 1In
August roughly, Septenber naybe, the Corporation filed
suit to protect privileged docunents related to its
| nvoi ces agai nst the attorney general, and we prevail ed
in that. So those are -- those are the three |awsuits
that occurred in 2019 to ny recollection.

Q |"'mnot talking -- | didn't ask you 2019. [|I'm
asking you this question: How many | awsuits have been
filed by the Conpany during your tenure?

A How many have been filed by the Conpany?

Q Duri ng your tenure.

A By the Conpany?
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Q Yes.

A The Conpany has filed three | awsuits.

Q One |l awsuit against the Attorney General to
prevent the disclosure of invoices that are nowon its
Website. Right?

A Ri ght .

Q One | awsuit against the Attorney General to
prevent the disclosure of |legal invoices that are now on
its Website. Correct?

A Correct.

Q One lawsuit to which the directors are al so
parties, Plaintiff, against the insurance carrier.
Correct?

A Yes, ma' am

Q The Conpany is accruing | egal expenses in each

of those three natters. Correct?

A No, ma'am

Q It is not?

A No, ma'am

Q Let me ask it this way.

A Not now.

Q Let ne ask it this way: Prior to the tinme the

Conpany decided to release the | egal invoices that were
t he subject of the two AG cases, the Conpany incurred

| egal expenses in connection with those [awsuits.
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Ri ght ?
A Yes, ma' am
Q Those are included in the expenses on which the

rates were determ ned. Right?

A Only one of those two | awsuits woul d have been
I ncl uded - -

Q Ckay.

A -- in the rate case.

Q The second one, though, is the revenue that the
Conpany is raising fromthe rate increase, that is being
used to pay |legal fees for the second AG | awsuit.

Ri ght ?

A It's not being used that way now.

Q It was -- thank you. It was being used for
t hat purpose while there was a bal ance due on that file.
Ri ght ?

A Yes, nmm' am

Q And so the rate increase noney paid off | egal
bills for the second | awsuit involving the Attorney

General. R ght?

A | wouldn't say that they paid it off. They
were part of our, you know, fees to -- that are owed to
the Conpany. | don't know if they were paid off
directly.

Q The third lawsuit that is being brought by the
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Conmpany -- is being brought by the Conpany and the set
of directors. Correct?

A Yes, nmm' am

Q The Conpany resources are being used to fund
that litigation. Correct?

A Yes, nmm' am

Q The director, parties, Plaintiffs, are not
footing any part of that bill. |Is that right?

A No, ma'am That's 2021 litigation you're
t al ki ng about.

Q Ckay. |I'mnot asking a date. Isn't it true
that fromthe tine that lawsuit was filed to now the
I ndi vidual directors who are parties, Plaintiff, and
seek a recovery agai nst the insurance conpany are not
footing any part of that expense?

A That's correct.

Q kay. The board has approved the expenditure
of Conpany resources for that purpose. Correct?

A Yes, nmm' am

Q And it is using the revenues generated by this
rate increase to make paynents on the account with the
attorneys for that litigation. Right?

A Yes, ma' am

Q And those fees -- attorneys' fees for that

| awsuit brought by the Conpany are continuing to accrue.
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Correct?

A That -- | nean, no -- yes and no. The
Corporation is not active with that litigation, just --
well, | guess it is. So, yes, ma'am you're right. |I'm

getting too detailed nyself in terns of where that case

| S.
Q ["mtrying to keep it sinple.
And so the Conpany's -- the Conpany's rate
design, if you will, would -- if it were sustai ned would

enabl e the Conpany to continue to collect the higher
rate until such tinme as its legal bill fromthe
I nsurance conpany |awsuit that the Conpany and the

directors have filed is retired. Right?

A Yes, ma'am
Q So even -- let's just -- even if all the
litigation were to stop tonorrow, there's still a

bal ance of | egal fees that the board has caused the
Conpany to be obligated to pay. |Is that right?

A Yes, ma'am we have to pay our part.

Q And the -- and the board's idea is that it
woul d keep this rate increase in place and use those
revenues for as long as it took to pay off the bal ance
for those |egal fees. Correct?

A Ma' am as soon as we are paid -- as soon as we

have paid those bills, we want to decrease those rates,
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and we've said that from begi nning fromour neetings in
February of 2020, that that was the exact intent of the
board to pay our bills and then decrease the rates.

Q | really am not asking about intent, |I'msinply
aski ng about nechanics. | want to be sure that | am
cl ear on the nechani cs.

I f the Conpany has its way, this rate
i ncrease will stay in place until such tine as all of
the | egal expenses fromall of the lawsuits that have to
do with the 2016 | and transacti on have been paid in
full. Correct?

A That was the intent of the board at that tine.

Q Has it changed?

A | can't speak for a future Board -- | can't
speak for what a future Board m ght do.

Q Ckay. Fair enough. But at the tinme the rates
were made, that was the purpose -- that was the purpose
and intent of the board?

A Yes, ma'am that's what | said.

Q Ckay. You know, of course, that the PUC has
i ssued a certificate of conveni ence and necessity to the
Conpany to provide water service in a service area that
| ncl udes Wndenere Oaks and the airport and probably a
little nore area. Right?

A Yes, ma'am
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Q The PUC has al so issued a certificate of
conveni ence and necessity for that sane area that
aut hori zes the Conpany to provide sewer service.
Correct?

A Yes, ma' am

Q As a result of the PUC having issued those
certificates, if you want to live in Wndenere QGaks or
the airport or the area right around there and you want
to have running water and indoor plunbing, you must deal
wi th the Conpany on those issues. Correct?

A You nust becone a nenber, yes, nma' am

Q All I'"magetting to is that if anybody who is in
the service area is required to have service fromthe
Conpany if they want service. Correct?

A Yes, nma'am they nust apply to be a nenber.

Q The PUC remains ultimately responsible for
ensuring that the Conpany's rates are just and
reasonable if the Ratepayers conplain about them
Correct?

A Ma'am | can't speak to the PUC s m ssion.

Q If you don't know, it's fair just to say "I

don't know. "

A | don't know.
Q These certificates of conveni ence and
necessity -- well, let ne -- let nme back up and ask you
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i f you know this: Wuldn't you agree with ne that the
Conpany's Ratepayers have the legal right to request
records of their conpany through the Public Informtion
Act ?

A Yes, ma' am

Q The Conpany's nenbers and Rat epayers have the
| egal right to seek redress if they think that their
fiduciaries on the board have betrayed them Wuldn't
you agree?

A Yes, nmm' am

Q The Ratepayers and nenbers of the Conpany have
the right to follow the directives of the bylaws if they
wish to try to renove a director. Correct?

A Yes, ma' am

Q The nmenbers and Rat epayers of the Conpany are
entitled to expect that their Board will follow and
abi de by the governing docunents, don't they?

A | guess so, ma'am

Q They have every right to take their fiduciaries
to task if those fiduciaries fail to conply with the
Conpany' s governi ng docunents, don't they?

A Yes, nmm' am

Q In fact, if the board's nonconpliance gets to a
point, the PUC can actually step in. R ght?

A | don't know.
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Q You don't know?
Ckay. The Ratepayers and custoners of the

Conmpany have every legal right to appeal a ratenmaking
decision to the Public Utility Conm ssion, don't they?

A Yes, ma' am

Q They did not give up these legal rights by
virtue of the certificates that require themto dea
wi th the Conpany, did they?

A No, ma' am

Q kay. We looked in M. -- during M. Nelson's
testinony at a provision of the tariff that pertains to
assessnents. Are you famliar with that?

A Yes, nmm' am

Q It's a provision of the tariff that says that
I f the Conpany's revenues fromthe provision of services
Is not sufficient to pay costs incident to the operation
of the systemduring a particular year, the board shal
make and | evy an assessnent agai nst each nenber, and it
goes on.

You're famliar with what |'mtalking

about. Correct?

A Yes, nmm' am

Q There's no provision in the Conpany's byl aws
for an assessnent?

A |"msorry. | coughed. There's no provision in
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t he Conpany's byl aws --

Q Aut hori zing an assessnent, is there?
A | would have to -- | don't know. | don't -- |
can't -- | don't know about -- | haven't reviewed the

byl aws recently to respond to that.

Q Wuldn't it be inportant for the president of
the Board of directors signing a tariff to know whet her
or not the provisions of the tariff were authorized by
t he Conpany's governi ng docunents?

A Ma'am we rely on counsel so -- to provide us
wi th how we should performour duties with respect to
the bylaws and the tariffs. So, yes, ma'am the
presi dent should know that by virtue of his interaction

with the attorneys in the course of --

Q Yours --
A -- of the operation.
Q Your signature -- your signature is on the

tariff, isn't it?

A Yes, ma'am | believe it is.

Q And |' m understanding fromyour testinony that
you don't know one way or the other whether are not the
Conpany's governi ng docunents authorized the Conpany to
| npose an assessnent. Do | hear you right?

A Ma'am | haven't read the bylaws to be famliar

with how that's stated, but |I'msure that the byl aws
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allow the Corporation to nodify its tariff when it needs

to nodify its tariff. | don't know how all this works.
|"'mnot an attorney. | rely on |egal counsel for that.

Q | just want to be sure I'mclear, and it's a
yes or no.

When you signed the tariff, did you know
one way or the other whether the Conpany's governing
docunents aut horized the Conpany to | evy an assessnent ?

M5. KATZ: Your Honor, |'mgoing to object
to asked and answered. He explained that tw ce.

M5. ALLEN: | don't think |I've gotten an
answer, but --

JUDGE SIANG M. d nenez, can you answer
t hat question?

A | nmean, | think I have. | don't -- | can't
point specifically to right now a byl aw --

Q (BY M5. ALLEN) A good enough answer unl ess you
want to nmake nore.

A kay. There's ny answer.

Q The Conpany's tariff that you signed refers to
Article 18 of the USDA nodel ed byl aws Section 1. Right?

A If you say so.

Q Do you recall one way or the other whether the
tariff that you signed and its assessnent provision

referred to the USDA nodel ed byl aws?
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A | don't recall

Q Do you know whet her ot her water supply
conpani es operating in Texas have byl aw provi sions
concerni ng assessment ?

A No, ma' am

Q Wul d you agree with nme that neither the
Conpany's governi ng docunents nor its tariff authorizes

t he Conpany to i npose a surcharge?

A Yes, ma'am | agree with you.
Q Ckay.
A We do not have a surcharge capability in our

tariff.

Q Ckay. The board clains that their -- that the
revenues fromthe sales of water and wastewater were not
sufficient for the paynment of all of the costs for which
t he Conpany was obligated in 2019. Correct?

A That's correct.

Q The assessnent provision of the Conpany's
tariff says that in those circunstances the board shall
make and | evy an assessnent. Right?

A | haven't seen -- seen that, but the -- | don't
think that that's exactly what it says about the
assessnent .

Q In any event, the board did not make and | evy

an assessnent in an effort to true-up the 2019 expenses.
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Correct?

A No, the board did not use an assessnent at that
tinme.

Q Had t he board inposed an assessnent, it would

have been quite large, wouldn't it?

A Ma'am that's speculation. There's different
ways to interpret what the tariff says, and | can't
really -- | nean, | can go through the different
hypot heti cal situations about how that assessnent coul d
be read and how it m ght be applied, but I don't think
we're here to specul at e.

Q Thank you.

Isn't it true that the board nade sone
cal cul ati ons about the anpbunt of an assessnent that
m ght be required in order for it to true-up its

expenses for 20197

A | don't recall that the board did that. |
mean, we - -

Q kay. |If you don't recall, you don't recall.
Good enough.

A kay. | nean, let ne -- let nme just say
that --

Q The way that --
A -- 1in January 2020 when we were naking -- when

George and M ke and Janes Smth and | were contenplating
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how we woul d handl e the financial situation, we
certainly did contenplate all of the, you know,
finances -- the financial, you know, obligations of the
Corporation at the tinme, not just including the |egal
fees, but also the commtnent to conply with TCEQ
regul ati ons for the generator, to pay that and to pay
for coomtnents that we nade to the LCRA for
conservation efforts so we could, you know, use
conservation to keep up wth future supply and demand.
So there were all kinds of considerations at the tine
not entirely related to the |legal fees, but they were

i ncluded in consideration for all -- you know, for all
the obligations of the Conpany and all the opportunities
that -- or instrunents available to us to neet those

obl i gati ons.

Q Is there anything else you' d Iike to say about
t hat ?
A No, ma'am | think that conpletes that.

Q kay. Al right. Wuld you agree with ne that
if it is determned that the board was required under
the tariff to |l evy an assessnent to true-up expenses for
t he Year 2019, then we can be sure that the board did
not conply with that requirenent?

A |"msorry, nma'am The board wll conply with

what ever we need to conply with to run a safe, adequate
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wat er systemthat neets -- that neets its obligations to
our Ratepayers.

M5. KATZ: Your Honor, |'m going to object
to that answer as nonresponsive, and |I'd like to have
t he question read back.

JUDGE SIANO Ckay. Wat was the
guesti on?

M5. ALLEN: Could the court reporter read
t he question back, please, ma' an?

(Zoom vi deo | ost)

JUDGE SIANG Do we have a court reporter?

MS. ALLEN. Ms. Pence, can you -- can you

hear us?

THE REPORTER: (No response)

M5. ALLEN:  Huh-oh.

M5. KATZ: It was frozen and now she
di sappeared. | see her audio is on.

JUDGE SIANO Ms. Pence, are you there?

THE REPORTER: (No response)

JUDCGE SIANG Ms. Pence, we've |ost you.

M5. ALLEN: Your Honor, ought we to go off
the record nonentarily to re-establish conmuni cations
with the court reporter?

JUDGE SIANOG. | believe we're off the

record if we don't have a court reporter.
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M5. ALLEN. Good point.

(Recess: 11:36 a.m to 11:43 a.m)

JUDGE SIANO All right. Back on the
record. Qur reporter is back.

Go ahead and read back the question,

Ms. Pence.

(Requested portion read)

JUDGE SIANG And, M. G nenez, response,
pl ease.

Can you read that back as well? There was
an objection to nonresponsive. M. Pence.

(Request ed portion read)

JUDGE SIANO kay. I'll sustain as to
nonr esponsi ve.

A Ckay. I'msorry. Can you repeat the question
one nore tinme?

JUDGE SIANO M. Allen?

M5. ALLEN: I'msorry. | thought the
court reporter was going to read it back. | apol ogize,
Your Honor.

Coul d the court reporter read the question
back, pl ease?

(Requested portion read)

A |"mnot sure | can -- | don't know how to

answer the question. There's two parts to it that
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aren't maki ng sense to ne.

Q (BY M5. ALLEN) How about if | try to rephrase
it and nmake it sinpler?

A That woul d be great. Thank you.

Q Did the board | evy an assessnent in order to
true-up expenses for 20197

A No, ma'am we did not |evy a special
assessnent .

Q Ckay. Let ne show you a discovery response
t hat you sponsored. |It's a response to Ratepayers 3-6.
Do you see it?

A Yes, nmm' am

Q And | just want to scroll to the extent that
you need ne to so that you are able to confirmthat this

I s the Conpany's response that has your nane on it.

A Yes, ma' am

Q kay. And it pertains to special assessnents.
Ri ght ?

A Yes, nmm' am

M5. ALLEN:. For the record, I'"mgoing to
mark it as Exhibit 29.
(Exhi bit Ratepayers No. 29 narked)
Q (BY Ms. ALLEN) And | want to ask you about
t hese cal culations. So what you say here is that there

was $121,659.17 that was billed but was not included in
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the total cost figure. Right?

A That's right.

Q And you said that you did not consider the
121,659 as cost for that purpose. Right?

A That's right, we did not include that in the
rate study.

Q It says, "We had indications that a speci al

assessment for the 2019 ampbunts woul d be about $449 per

menber." Do you see that.
A Yes, nmm' am
Q How was t hat cal cul ated?
A Well, | assunme that we just took the 121, 659. 17

figure and divided that by 271.

Q Was it that the board didn't think the
menber shi p woul d accept an assessnent in the anount of
$449 per nenber?

A | don't -- | don't recall that as a
consi derati on.

Q kay. There was a nechanismin the tariff that
arguably woul d have all owed the board to true-up
expenses, and what |'m hearing -- for 2019, and what |'m
hearing you say is that the board el ected not to use
t hat nmechanism R ght?

A That's right.

Q So what pronpted the board not to use that
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mechanismto true-up expenses that it clainmed were cost
of operation for 20197
A | believe the consideration was sinply that we

had not paid those. The loss calculation for 2019 based

on the actual anmount spent was -- for the cal endar or
fiscal -- the fiscal year of 2019 was, you know, fairly
mnimal at the tinme. These are hype -- you know, these

wer e hypot heti cal expenses that had been incurred but
not paid to the 2019 fiscal year budget or, you know,
reconciliation. So we didn't consider that the tariff
would allow that. | nean, we didn't have -- you know,
we didn't have any -- we had guidance fromthe TRWA, |
t hi nk, that we should only include expenses that had
been paid in 2019.

Q Ckay. Geat. | need to go back to sonething
that you just said because | don't think | heard you
right.

You said the $121, 659 was hypot heti cal ?

A Vell, it was hypothetical to the 2019 budget or
the 2019 -- not the 2019 budget, but the 2019 year-end

reconciliation. In other words, it didn't --
Q well --
A It didn't exist in our Decenber financi al

report that we got because it had not been paid. And

so, therefore, we were using nunbers for the TRM rate
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study from-- directly fromour 2019 expense cal cul ation
that was -- that was, you know, paid in Decenber.
Q | get that, but wouldn't -- | nean, those --

the 121 -- there's nothing hypothetical about the
$121, 659.

A No, ma'am you're correct, there's nothing
hypot heti cal about it. |It's hypothetical as to
whet her -- it would have added an asterisk to our
budget -- | nean, to our year-end reconciliation, and we
didn't choose to add that asterisk to -- you know, to
t he budget.

Q It was debt that the board had incurred on
behal f of the Conpany and that was not reported on its
year-end financials. 1Isn't that right?

A No, ma'am that was not debt.

Q It was owed by the Conpany for services
rendered in 2019. Correct?

A It was owed, but, you know, we reserve a
special termfor debt for |loans from you know, CoBank
or First United Bank for property -- | nmean for our
capital infrastructure.

Q Ckay. But the Conpany doesn't get to pay only
the debt for the capital infrastructure, the Conpany has
to pay all of its debt. Right?

A Ma'am that's why |'ve been referring to it as
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our outstandi ng obligations.

Q And that anount was not reported anywhere in
the financials, either as debt or negative cash flow.
Correct?

A That's correct, and it should not have been.

Q That really wasn't ny question. You can speak
to that if you want.

Do you recall the Conpany produced the
| egal invoices for Novenber and Decenber which were not
included in the rate cal culation? Do you renmenber that?

A Yes, ma' am

Q And I'mgoing to -- I'mjust |ooking here to
see what was furnished. There is an invoice for
Decenber 18th of 2019 from LIl oyd- Gossel i nk re general
counsel in the amount of 17,579. So that was one of the

debts for 2019 work that existed at the end of the year.

Correct?

M5. KATZ: Your Honor, pardon ne,
Ms. Allen and M. Gnenez. | wuld -- it would really
be hel pful -- and I'mnot sure with everybody el se who

has their exhibits and testinony and everything in front
of them-- if Ms. Allen knows where a docunent is that
she's referring to that she can point us to that, for

exanpl e, the legal invoices on a specific day would

help, | think, us all and also to clarify the record for

KENNEDY REPORTI NG SERVI CE, | NC.
512.474. 2233 order @ennedyreporting. com



© 00 N o 0o A~ w N P

N NN N NN R R R R R R PR R, e
o N W N P O © © N O U M W N P O

334

briefing of what she's actually tal king about.
JUDCGE SIANOG Ms. Allen, just for the
benefit of everyone so we can follow al ong, can you
reference an exhibit?
M5. ALLEN:  Your Honor, | wll tell

everyone that | amfinding these invoices at the

Conpany's -- hang on one second. | want to get it
right -- the Conpany's response to Ratepayer's
Representative Third Request for Information. It's 3-19

and the attachnent.

JUDGE SIANO Ckay. |Is that an exhibit?

M5. ALLEN: It is not an exhibit, and I
don't intend to make it an exhibit. | sinply want to
review and confirmthe informtion.

JUDGE SI ANO  Ckay.

M5. ALLEN: So may | proceed, Your Honor?

JUDGE SI ANO. You may.

M5. ALLEN: Ckay.

Q (BY Ms. ALLEN) M. G nenez, the first of the

I nvoices in that attachnent is in the anount -- it's an
I nvoi ce that is dated Novenber 30, 2019, it covers
servi ces during Novenber, and its anmount is 17,579 to
Ll oyd- Gosselink. So that was one of the anobunts not
included in the rate study. R ght?

A Yes, ma'am | believe you' re right.
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Q kay. And then there is an invoice -- one
second, and I'll get to it -- Decenber 18, 2019 from
Ll oyd- Gosselink TOVA litigation for services rendered
t hrough Septenber -- |I'msorry, Novenber 30, 2019 in the
amount of 30,012. So that's an anount that was not
included in the rate study. R ght?

A That's correct.

Q And then there is an invoice January 30, 2020,
and it is for services rendered in Decenber of 2019 from
Ll oyd- Gossel i nk general -- re general counsel,

10, 788. 30. That amount was not included in the rate
study. Right?

A That's correct.

Q There is an invoice dated January 16, 2020 from
Ll oyd- Gosselink re TOVA Integrity litigation for
services rendered in Decenber of 2019 for 33, 414. 27.

That anount was not in the rate study. Correct?

A Correct.

Q There's an invoice dated -- hang on one second,
down to -- there's an invoice dated Novenber 30, 2019
fromthe Enoch Keever firmre land sale litigation for
servi ces during Novenber of 2019, and that invoice --
the invoice charges there are 10,531.87. The Conpany
acknow edges that was not included in the rate study.

Correct?
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A Ma'am | believe that that's correct. |'m not
sure of the anpunt because | see themin ny testinony as
a different anount, but --

Q Wul d you agree with nme that the invoice itself
woul d gi ve the exact anount?

A Yes, nmm' am

Q Ckay. There is an invoice dated Decenber 31,
2019 fromthe Enoch Kever firmfor a |land sale
litigation for services rendered in Decenber of 2019 in
t he anmount of 14, 488.33. That anount the Conpany
acknow edges was not included in the rate study.
Correct?

A Yes, nmm' am

Q kay. Those anounts, whether they constituted
debt or negative cash flow or whatever they constituted,
t hose were not reported in the Conpany's financials that
reflected its performance in 2019. Correct?

A That's correct. They were outstanding
liabilities.

Q They were outstanding liabilities for 2019, but
they were not recorded in the Conpany's financial data
for 2019. |Is that right?

A That's -- they were not -- they were not
reported in our, you know, expenses, the anount of

expenses paid.
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Q They were not included in any -- they were not
reported anywhere in the Conpany's financial reporting.
Correct?

A That's correct.

Q And so when the Conpany distributed its
financial reporting to the Ratepayers, those anounts

were not discl osed?

A I"'mtrying to think about what you just asked
in terns of disclosed to the Ratepayers. | nean,
what -- when are you -- what are you specifically

referring to?

Q The Conpany routinely circulated its financial
reporting to the nenbership. Correct?

A The Conpany provides a financial year-end
statenent of anobunts paid to its nenbers at the annua
meeting, and then we comment at the annual neeting,
which | did, about the invoices that were accruing to
the Corporation for |egal fees.

Q The Conpany prepared a set of financial records
that were intended to reflect the Conpany's financi al
condition and performance at year-end 2019. Correct?

A That's right.

Q None of those records reflected the anounts
that you and | have just reviewed for these | egal

I NVOI ces. Correct?
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A As obligations, no, because we only confined
our report to the amounts paid.

Q |"mnot critical, | don't care whether it's
right or wong. | just want to know as a fact is it

true that none of the Conpany's financial reporting for

the Year 2019 reflected the anobunts that you and | just
I tem zed?
A Yes, ma'am | said that. | said that they --

that they were received by us, they had not been paid,
so, therefore, they were not part of that report.

Q In | ooking for these things, | was rem nded
t hat when you and | tal ked earlier about the anmount of
revenue that the Conpany is receiving on account of this
rate increase. W did not account for the increases in

t he nunber of custoners that the Conpany has had, did

we?
A |"'msorry. | don't think we --
Q Let nme ask --
A Earlier we didn't tal k about that.

Q That's kind of ny point, is beginning
January 1, 2020 and novi ng forward, the Conpany has

continued to add custoners. Right?

A Yes, ma'am
Q Al l of those custoners pay the higher rates.
Correct?
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A Yes, nmm' am

Q And we sinply have understated -- in the
calculations that you and | did earlier, we have
understated the total amount that the Conpany has
coll ected due to this rate increase because we have not
taken into account the growth and the nunber of taps.
Correct?

A Ma'am | thought we were dealing with ballpark
figures earlier, and | can't renmenber if we used 270,
280. | think at the tinme earlier | said sonething about
at the tinme in January of 2019 the rough cal cul ation
was 270 custoners times the, you know, nonthly increase.
That's a ball park.

Q M. Gnenez, I'mnot -- I'"mnot being critical
of you. | just had forgotten that the Conpany conti nued
to add custoners to its system and those custoners paid
the higher rates after they becane effective. R ght?

A That's right.

Q And so when we nade our cal culation earlier --
and I'mnot critical of you about that -- we sinply did
not account for the fact that the system has conti nued
to add custoners who pay the higher rates and,
therefore, the ballpark that we arrived at is
understated. Right?

A It -- yes, ma'am it probably is.
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pay

Q kay. Now, within the universe of fol ks who

noney to the Conpany in connection with water and

wast ewater services, is it accurate that there are at

| east two categories?

t he
pay

pay
It?

A No, ma' am

Q One category are payers who have taps. Right?
A | think all of our custoners have taps.

Q Vell, there are people on the system from whom
Conpany recei ves revenue and they have taps and they
a base rate and they pay a gall onage charge and they

-- was it equity buy-in fees? |Is that what you call

A They pay that at sonme point.
Q kay. But those are the people wth taps.

Correct?

A Yes, ma'am but not for the people with the

equity buy-in fees.

Q They are not the people with taps?

A No, ma'am

Q Who are they?

A They are people who will have taps, but don't

have t aps.

has

Q Ckay. So there's a category of ratepayer that

taps and it pays base rate and it pays a gall onage

charge. Right?
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A That's right.

Q There's a category that don't have taps today,
but will have taps, and what they pay is equity buy-in
fees. Right?

A That's right.

Q And there's a third category of people --
custoners who don't have taps, but are paying a standby
fee so that they have the availability of a tap in the
future. R ght?

A That's right.

Q Ckay. So those are three categories of
custoners who pay revenue to the Conpany. R ght?

A | don't think -- | haven't really studied the
equity buy-in and standby fees because | didn't think

that was part of this hearing. | thought that was
excl uded.
Q |'"'mnot being critical of you, M. G nenez. |

just need to ask you these questions.

M5S. KATZ: Your Honor?

Q (BY M5. ALLEN) And you know or you don't.

M5. KATZ: Your Honor, M. G nenez is
actually correct. 1In the prelimnary order under
Section 2, issues not to be addressed, the first nunber
I n bold reads whether the standby fees, nmenbership fees

and equity buy-in fees charged by Wndenere Gaks are
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subj ect to appeal under -- and then it nanes the code
section.

MS. ALLEN:  Your Honor, |I'mnot -- |'m not
di scussing those for this -- for that purpose. |'m

addressing the question that inquiries about
preferential and discrimnatory rates, and |I'm
addressi ng the question about the Conpany's total
revenue. | think those are relevant for purposes of the
guesti ons he answer ed.
JUDGE SIANO R ght. W're certainly not
addr essi ng whet her those fees can be appeal ed, but [|']
al l ow t he question. Go ahead. Overrul ed.
Q (BY Ms. ALLEN) So, M. G nenez, just to close
the loop on that, we've identified the three types of
rat epayers and the three types of revenue that they
generate for the Conpany.
Are there any other categories that we
need to add so we include themall?
A No. | think that's correct. | nean, the --
there are sone custoners who have septic systens and
t hey do not pay sewer fees for the Corporation. | think

there's 245 or so custoners who pay both water and

wast ewater fees, but | think there's two -- 270, 280-ish
custoners that pay -- all the custoners pay for, you
know, water. |s that clear?
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Q Since the Conpany -- sorry. Go ahead.

A |"mjust saying -- asking if |I'm being clear.

Q Does the Conpany incur any additional expense
when it serves a custoner who has only a water tap and
not sewer service?

A |'"mnot quite sure how that woul d be handl ed.
That woul d be nore operational.

Q So you just don't know. Is that right?

A | don't. Yes, ma'am

Q And if you said this nunber -- forgive ne, |
apol ogi ze -- | heard 245 sewer custoners and 271 water
custonmers. |I'massuning the difference is people with
septic systens?

A Al'l custoners are water custoners. So the 245
are water custoners and wastewater custoners. The
di fference woul d be the nunber of people who have septic
syst ens.

Q That's it. That's where I'mtrying to get to.

A 25 or so, yes, mm'am
Q Well, 271 m nus 2457?
A 26.

Q Ckay. So then let nme ask you about this:
There are master nmeters or neters with nultiple
connections on the Conpany's --

THE REPORTER: |I'msorry. This is the
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court reporter. You cut out.

M5. ALLEN: Let ne just ask that question
again. |s that okay, Your Honor?

JUDCGE SIANG Pl ease go ahead.

Q (BY M5. ALLEN) Is it correct, M. G nenez,
that there are master neters or neters with nultiple
connections on the Conpany's systenf

A | don't know. George testified to that
yesterday. | don't know.

Q kay. |Is it accurate that the Conpany at one
poi nt grandf athered a nunber of custoners who were
sharing a neter?

A | don't know that.

Q Custoners who are sharing a neter, that neans
that the Conpany collects a single water or sewer charge
for multiple users. Correct?

A My'am |'mnot famliar with the nechanics of
sharing neters.

Q Al right. Just a nonent. One -- there we go.

Let ne share ny screen with you,
M. G nenez, to show you a response to the Ratepayers
di scovery that you sponsored. Can you see it all right?
A Yes, ma' am
Q And it is sonething that you sponsored. Right?

A Yes, ma'am
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Q And it let's us know that although the board no
| onger approves this practice, there are Ratepayers on
the systemw th nmultiple connections to one neter,

excuse ne, or one grinder punp. Correct?

A Vll, et me -- let ne read that response --
Q Sure, absolutely.
A -- because | haven't reviewed this.

M5. ALLEN: [|I'mgoing to mark it for

i dentification as Exhibit 30.

(Exhi bit Ratepayers No. 30 narked)

JUDCGE SIANG Okay. Was this previously
provi ded?

M5. ALLEN: Well, it was, Your Honor, but
|"mreally kind of responding to the fact that he can't
remenber. This was part of Ratepayers 11.

JUDGE SIANO Do you intend -- do you

intend to offer it?

M5. ALLEN: | don't need to if he'lIl -- if
he renmenbers the information. |If he doesn't renenber
the information, | will need to offer it. But sinply so
that the record will renenber the docunent we're tal king

about, I wll mark it as Exhibit 30.
A | now renenber that that was our response. |
don't have any further information |I can provide to

t hat .
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Q (BY M5. ALLEN) The response is that the
Conpany does not maintain a |list of these properties. |
hear that. How nmany of these properties are there where
there is a single neter and nultiple users?

A | can't tell you. | don't know that.

Q Does t he Conpany know t hat ?

A | would -- | would have to check with our
manager to see if he has those records.

Q And these conpanies with nmultiple connects to
one neter or one grinder punp that are described in this
response, that's a situation where there is -- the
Conpany is collecting a single charge for a neter or a
grinder punp for nultiple users. Correct?

A Ma'am | do not know the mechanics of how that
wor ks.

Q kay. M. Gnenez, let me turn to the topic of
assets that the Conpany had available to it at the
concl usi on of 2019 and of which the board knew when it
made the decision to raise these rates. That's the
topic. Ckay?

A Ckay.

Q The Conpany -- at the tinme that the board nade
this decision, the Conpany owned a 6.19 acre-tract
wthin the airport. Correct?

A | believe so. |[|'ve always heard it referred to
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as 7, but you're saying 6.9.

Q | just | ooked at the survey, but --

A | don't know. | nean, sonewhere in there.

Q Has the -- has the Conpany made any effort to
mar ket that property?

A The Conpany -- and | forget the details of the
tineline -- but the Conpany in the past couple of years
has appointed a real estate commttee to |ooking into
mar keting that property.

M5. KATZ: Your Honor --

M5. ALLEN: Al right.

M5. KATZ: -- I'msorry for interrupting.
|"mjust wondering if there's a tineline of when we're
goi ng to take our next break.

JUDGE SIANO Ckay. Al right.

Ms. Allen, how much nore cross do you have for this
W t ness?

M5. ALLEN:  You know, Your Honor, really
not nuch, but I -- I'll have whatever schedul e the Court
woul d |i ke to have.

JUDGE SIANO Ckay. Well, we do need to
take a break here at sone point.

M5. ALLEN: This is as good a tine as any.
|'' mchanging topics, and so this is a great tine.

JUDGE SIANG Well, if you just have a few
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nore questions, then |I'd prefer to wap up. But if you
have extensive cross, then --

M5. ALLEN: Gve ne just 30 seconds, Your

Honor .

Your Honor, | -- ny understanding is that
the discovery -- the Conpany's discovery responses are
adm ssible -- to the extent, of course, they are

relevant, they are adm ssible, and | don't need to have
a Conpany wi tness there because the Conpany w tness has
al ready sponsored them

Do | understand that correctly?

JUDCGE SIANG Are you offering sone

exhi bi ts?

M5. ALLEN:  No, Your Honor. I'mtrying
to -- for purposes of telling you the answer to the
guestion how long do | need, | just would Iike to know

how t he Court approaches offering the Conmpany's -- |
have a handful of discovery responses, they have al ready
been exchanged, and they've been sponsored by the
Conpany. And |'m happy to just offer them|lunp sumat a
| ater tine unless it's required of ne to go through them
with M. G nenez.

JUDCGE SIANG Well, if you want to offer
them then it m ght be good if we could find out at this

poi nt whether there are any objections. Usually
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di scovery responses fromthe Conpany woul d be

adm ssible, but it doesn't nean that they are not
subject to any objection, but we can find out if you
care to offer those now.

M5. ALLEN:  Your Honor, | understand there
m ght be an objection, but we, from ny perspective, need
not bel abor that with M. G nenez on the stand unl ess
it's -- unless I'"'mrequired to authenticate these.

JUDGE SIANO Ckay. Do you have -- do you
want to identify which ones and offer them now?

M5. ALLEN. | can, sure. So they would
i ncl ude the Conpany's Response to Ratepayers 2-1.

JUDGE SIANG Well, hang on. |'m |l ooking
at your binder here. Wich tab are we | ooking at?

M5. ALLEN:  Your Honor, | think -- 1 think
that it would be nore efficient if |I collected these in
a single packet and over the noon hour let Ms. Katz and
Ms. Lander take a | ook at them and then we coul d resolve
very quickly, | think, any issues that we had. Wuld
t hat be acceptabl e?

JUDCGE SIANG That's acceptable to ne.
There is the question of whether or not | have a copy
and the court reporter has a copy of them So if they
were previously submtted, then there is certainly no

obj ection on that regard.
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M5. ALLEN: Al of themcone fromthe
exhibits that were previously identified by the
Rat epayers, but they are in different places in those
exhibits if you understand what |'m sayi ng.

JUDCGE SIANO Ckay. And you want to pul
out discrete portions of those?

M5. ALLEN: Yes, yes, exactly.

JUDCGE SIANG Okay. That's probably a
nore efficient use of our tinme if we do that off the
record.

Ckay. Let's go ahead and -- well, | guess
the question is: Do we need to call this witness? WII
there wll be -- he'll be called back anyway.

kay. W'l take a break until 1:00 p.m
Ckay. Al right. Of the record.

(Recess: 12:22 p.m to 1:00 p.m)

AFTERNOON SESSI ON
THURSDAY, DECEMBER 2, 2021
(1:00 p.m)

(Exhi bit Ratepayers Nos. 31 through 39 and

41 through 53 marked)

JUDGE SIANO Let's go back on the record.

Ms. Lander, did you have a question?

M5. LANDER: Yes, Your Honor. | did

receive, | think, four sets of exhibits, but it | ooks
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like | may be m ssing just the No. 40.
M5. ALLEN: 40 was wi thdrawn, and there's
a notation on the bottomof the email. | should have
hi ghl i ghted t hat.
M5. LANDER: Ckay. Geat. Thank you.
JUDGE SIANO Al right.
Ms. Allen, did you have anynore cross for
this witness?
M5. ALLEN. | do.
PRESENTATI ON ON BEHALF OF
W NDERMERE OAKS WATER SUPPLY CORPORATI ON ( CONTI NUED)
JOCE G MENEZ, |11,
havi ng been previously duly sworn continued to testify
as foll ows:
CROSS- EXAM NATI ON ( CONTI NUED)
BY Ms. ALLEN:

Q M. Gnenez, | want to ask you: At the tine
the board raised the rates, it had a nunber that it
clains to have witten checks for, for these |legal fees.
Ri ght ?

A Ri ght.

Q And it had invoices for services that had been
rendered in 2019 for which the board had commtted the
Conpany to pay. Right?

A Ri ght.
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Q Those were the invoices that you and | wal ked
t hrough and put the anmpbunts down earlier. Correct?

A Yes, nmm' am

Q Beyond that, the Conpany had of -- well, let ne
back up and say: D d the Conpany have any ot her

I nvoi ces, aside fromthe ones we had tal ked about ?

A Yes, ma' am

Q What ot her invoices did the board know about at
the tinme?

A Wll, | nean, all of the standard, the

oper ational invoices.

Q M. Gnenez, |'"'mjust going to interrupt you
because | wasn't clear with ny question. |'mfocused on
the | egal expenses.

A |"msorry. |s that a question?

Q Yes, sir. |I'mfocused on the |egal expenses.

W' ve got invoices that correspond to
anounts the Conpany clains to have paid. That's one
category. R ght?

A Ri ght.

Q W' ve got invoices that correspond to anounts
t he Conpany says were invoiced and a Conpany obligation
for work done in 2019 but were not paid. That's the
second category. Right?

A Ri ght.
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Q And what I'masking is: |Is there athird or
fourth category that was known to the board at the tine
that it made these deci sions?

A Regardi ng | egal expenses or other expenses?

Q Yes, sir. Yes, sir. |I'mfocused in on the
| egal expenses. Yes, sir.

A | don't recall. | don't recall any others.

Q Al right. And so with regard to tinme periods
after 2019, the Conpany didn't know how nuch it was

going to owe in legal fees until it got an invoice.
Ri ght ?
A That's correct.
Q And the anmount of those invoices varied greatly

fromone nonth to the next. R ght?
A | would have to reviewto -- | nean, | would
not know fromone nonth to the next what they would be.
Q They were dependent upon the work that the
attorneys reported having done during the period that
was covered by the invoice. Right?

A That's correct.

Q And the board had placed no limtations on that
work level. Is that right?

A No. That's not correct.

Q The board had not said, for exanple, to its

| awyers, we will not pay you nore than $10,000 a nonth
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for | egal work?

A The board did not say that.

Q The board said to its |lawers, we wll pay the
I nvoi ces that you present us with for the | egal work
that you performduring the invoice period. Correct?

A Yes, nmm' am

Q One second, M. G nenez. There's one thing
that | would Ii ke to show you.

Do you happen to recall whether the
Conmpany furni shed actual paynent confirmation of the
I nvoi ces of the attorneys in this proceedi ng?

A Can you rephrase or restate that question?

Q | can. Did the Conpany furnish cancel ed checks
or other docunents that reflected its paynments during
2019 for the legal fees?

A | -- we may have as part of a Pl request. |
don't recall.

Q | asked you because |'ve not been able to
| ocate them and | thought perhaps you could direct us
to thenf

A | don't recall us ever being asked by one of
the parties to provide PUC Staff but -- |I don't recall.

Q The PUC asked it in request 1-7 and here's the

thing: The response was one of those vol um nous

responses on a CD, and so |I'munsure that | have the
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conplete set of materials. |[If you don't renenber, then

you don't renenber.

A | don't renenber, ma'am

Q | do have a handful of cancel ed checks that |
t hi nk may have been on the website -- Conpany's website
at one tine. |I'mnot sure. | can't renenber. Since |

wi t hdrew 40, though, I'mgoing to | abel these as 40 and
show themto you. One second. Share. There we go.
(Exhi bit Ratepayers No. 40 marked)
"' m showi ng you what |'ve nmarked for
I dentification as Exhibit 40.

A Ckay.

Q (BY M. ALLEN) Can you confirm whet her or not
the i mages are images of checks that were witten on
Conpany accounts to pay for the legal fees that were
included in the rates?

And I"'mscrolling slowy. | can scrol
up, down, whatever you liKke.

A | don't -- in part, yes. |'msure that there
were many previous cancel ed checks fromearlier in that
year, as well, because this only shows July of 2019.
That's half a year.

Q All right. | wll seeif |I can find any other

checks in the materials that were produced in response

to the Staff's request.
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But in the neantine, are you able to
confirmthese are, in fact, checks reflecting paynents

during 2019?

A Yes, nmm' am

Q And a lot of themare signed by you. Right?
A Yes, nmm' am

Q The other signature is M. Nelson's?

A That's correct.

M5. ALLEN. Ckay. So, Your Honor, | wll
of fer Exhibit 40.

JUDCGE SIANO Has that been previously
subm tted?

M5. ALLEN: It has not because | have
never found any checks in the materi al s.

JUDGE SI ANO.  Response?

M5. KATZ: Your Honor, | would object to
the rule of optional conpleteness. W would ask that if
she's attenpting to get two pages of these |lists of
checks in, that we include the entire RFI, which
I ncl udes the RFI question and the entirety of the
response.

M5. ALLEN:  Your Honor, if there are nore
checks in the response that |'ve overl ooked, | would
wel conme that they be duplicated and nmade a part of

Exhi bit 40. | f there are nore cancel ed checks for 2019,
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| would love to include them

JUDGE SI ANO: Ckay. Well --

M5. ALLEN: | cannot find them

JUDGE SIANG So the rule of optional
conpl eteness is not really an objection. You have the
right to conplete the docunents, so do you have any
obj ections to the adm ssion of these checks and/or this
exhibit. And understanding that if you believe that
nore needs to cone in to conplete the record, then that
I S your option.

MS. MAULDIN: Your Honor, | -- we -- |I'm
sorry. W're trying to figure this out on the fly.

We do believe that this is the information
provided in attachnent to RFI Staff 1-7. And to the
extent that that is the case, which | believe it is, |
do believe that Ms. Allen has just taken a few pages out
of that attachnment. We would |ike the record to be
conplete so we woul d request that all of the RFlI 1-7 be
entered and the entire attachnment be entered.

JUDGE SIANO. Al right.

M5. ALLEN: Your Honor, ny exhibit stands
alone, and I|"'moffering it. |If they wish to conpile a
separate exhibit, we'll consider it at that tinme, and
|' m happy to do that.

JUDGE SIANO Okay. So, Ms. Allen, there
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is the -- I'"'msorry. Was there another objection?

M5. MAULDI N:  Yeah, just to the extent
that she's offering these, it's hearsay. | don't
know -- we haven't seen them | nean, we've probably
seen them but we just got themand we are trying over
here to figure out where they came from so we can't
aut henti cate or prove what those are, so we woul d obj ect
as hearsay.

JUDGE SIANO:  Well, the witness has --

( Si nul t aneous di scussi on)

M5. ALLEN:  Your Honor, their wtness
aut henti cated them

JUDGE SIANG Al right. So I'm going
to -- to the extent you've nmade an objection, |'l]
overrule it.

And, Ms. Allen, there is the sane hurdle
as far as getting these to the court reporter, the other
parties, and the Court. So | wll admt them contingent
upon you effectuating that requirenent.

M5. ALLEN: Thank you. Your Honor, that's
bei ng done as we speak.

JUDGE SI ANO Okay. And then,

Ms. Mauldin, if you want to conplete the record, as is
your option, you may do so.

Go ahead Ms. All en.

KENNEDY REPORTI NG SERVI CE, | NC.
512.474. 2233 order @ennedyreporting. com



© 00 N o 0o A~ w N P

N NN N NN R R R R R R PR R, e
o N W N P O © © N O U M W N P O

359

M5. ALLEN: Your Honor, | don't have any
further questions for M. G nenez at this tine.

JUDGE SIANO Ckay. And -- all right.
Ms. Lander.

M5. LANDER: Staff has no questions for
M. G nenez. Thank you.

JUDGE SIANG M. Gnenez, | think I know
the answer to this, but | do have a question and that
Is: Have there been any subsequent rate changes since
t he March 23rd, 2020, rate decision?

THE W TNESS: No, Your Honor.

JUDGE SIANG Al right. Thank you.

Redi r ect.

M5. KATZ: Thank you, Your Honor.

REDI RECT EXAM NATI ON

BY M5. KATZ:

Q M. Gnenez, I'mgoing to direct you to Page 12
of your rebuttal testinony.

A Ckay.

Q Whi ch woul d be marked as Exhi bit WOASC 3 and
refer you to Lines 7 through 9.

A kay.

Q Ckay. Ms. Allen, asked you questions rel ated
to the term"bailed on" in that section of the

previously filed testinony. Correct?
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A Yes, ma' am

Q And, M. G nenez, would you m nd readi ng the

entire sentence frompage -- starting on Page 7 -- |I'm
sorry -- starting on Line 7 and it ends on Line 9?
A Yes. "WOWSC even received correspondence from

counsel from Friendship Honmes that if the Corporation
bail ed on the |land transaction, then Friendship Hones
may assert a breach agai nst WOASC. "

Q Ckay. And so just to clarify the bail -- the
“bail ed on" | anguage did not cone fromyou, did it?

A | don't recall. | don't believe so but --
believe that it canme -- it nmay have cone fromt hat
| etter but it's hard to renenber right now

Q And according to your testinony, did it cone
from correspondence from counsel from Friendshi p Hones?

A | believe it did -- | mean, | believe it --

Q Well, are you | ooking at your testinony right

A Yes. Yes, | am | assune that it did, yes.

Q Ckay. And, M. G nenez, have you -- has a
court found you to have commtted any wongdoing as a
di rector?

A No, ma' am

Q And |'mgoing to direct you to your rebuttal
testi nony, which would be on Corporation's Exhibit
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No. 3, Page 13, and I'mgoing to direct you to Lines 14
t hrough 15 and al so Footnote 16.

A Ckay.

Q So Ms. Allen asked you questions or a question
sonething to the effect of if you believe that or
believed that the directors or she said you don't
believe that the directors should bear the costs

personally of the litigation. Renenber that?

A Yes, ma'am
Q kay. And in your testinony referencing
Foot note 16, why do you -- well, is it your persona

belief that you personally shouldn't bear the litigation

costs or is it according to state | aw?

A It's according to state | aw.

Q Ckay. And is that |aw referenced in Footnote
167

A Yes.

Q And is the --

( Si nul t aneous di scussi on)

M5. ALLEN:  Your Honor, | would object to
this witness giving | egal opinions and concl usi ons
because | know | will not be allowed to cross-exan ne
him He's not a lawer, and | know that | won't be
allowed to cross-exanm ne himon his | egal opinions. |

woul d object to his giving them
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JUDGE SIANO Well, he's giving his
opinion on the applicability. He could be wong, but
he's testifying to his understanding that he is -- or
the Corporation is subject to this provision.

Overrule it. And if you need to do
cross-exam nation on that understanding, |I'll allow
t hat .

M5. ALLEN. Ckay. Then | wthdraw the
obj ecti on.

M5. KATZ: Thank you.

Q (BY M5. KATZ) So it was your understandi ng you
were follow ng state | aw?

A Yes, nmm' am

Q Ckay. And regarding questions that Ms. Allen
asked you about related to the lawsuit involving the
rel ease of legal invoices in the AGs office --

A Ckay.

Q -- Is it true that you didn't rel ease the
I nvoices until after the Corporation prevailed in that
| awsui t ?

A Yes, mm' am

Q Ckay. So even though the AGs office told you
at the end of the day that you didn't need to rel ease
the invoices, you still released thenf

A That's correct.
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Q kay. And why did you do that?

A We did that so that we would not incur, you
know, any additional |egal costs because there was an
I ntervenor plaintiff in the agreenent that was reached
bet ween the water conpany and the AGs office. And so
we did not want to incur any nore | egal expenses to
fight that battle with the intervenor in the settl enent
agr eenent .

Q Ckay. All right. Let's change directions a
little bit to the insurance suit.

When you sued the insurance carrier to
recover funds and nonies, was that for the benefit of
Rat epayers?

A Yes, ma' am

Q And in your opinion, do you -- are the rates
unreasonably preferential, prejudicial, or
di scri mnatory agai nst any ratepayer nenber?

A No, ma' am

Q And in your opinion, are the rates sufficient,
equi tabl e, and consistent in application to all
custoners?

M5. ALLEN:  Your Honor, |'m objecting to
t hese questions on the grounds that anything he m ght
respond woul d be conclusory. This question and the

| ast, | just couldn't get it in edgew se.
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M5. KATZ: Well, Your Honor, | asked in
hi s opi ni on.

M5. ALLEN: It's conclusory. That's ny
objection. |It's the ipse dixit of sonebody who really
isn't even qualified to conclude but it certainly is the
concl usi onary statenent of a wtness.

JUDGE SI ANO:  Overruled. [I'Il allowit.

Q (BY M5. KATZ) Do you need ne to repeat the
guestion, M. G nenez?

A Yes, please.

Q Do you believe in your opinion that the rates
are sufficient, equitable, and consistent in application

to all of your custoners?

A Yes, ma' am

Q And in all of the answers that you' ve provided
to Ms. Allen's questions previously, where you say, "If
you say so" or "l nean, |'m assumng so," were you

trusting that she was correct in the words that she was
putting into your nouth when she asked the questions?

A Yes, ma'am that's what | intended.

Q And if this appeal is upheld or approved, woul d
W ndernere QGaks continue to remain financially stable
and be able to provide adequate water service to its
menber s?

A No, ma' am
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Q And do you have anything in any other specific

clarifying testinony that you would |i ke to nake
specifically regardi ng questions that Ms. Al en asked
you previously during her cross, but where you were
stopped? And if not, that's okay. But | did want to
ask you that.

A No, | think -- yeah, no. The answer is no.

Q kay. And one final question, M. G nenez.

When Ms. Allen asked you in-depth about

the financials of 2019 and the | egal expenses and how
t hey were accounted for -- and | think that this was
bel abored quite a bit for the Novenber and Decenber
I nvoi ces incurred versus paid -- Novenber and Decenber
were not included in the financial report for 2019.
Ri ght ?

A Correct. Correct, yes.

Q Did they appear in the 2020 financial report?

A Yes, ma' am

Q So it's not |ike Novenber and Decenber just
went hi dden sonmewhere. Right?

A That's correct.

Q Were they -- they were placed in the year in --

where the Corporation actually paid those expenses?
A That's correct.

M5. KATZ: Ckay. Pass the w tness.
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JUDCE SI ANG,

clarify.

| understood, M. G nenez,

have a question just to

that if the appeal is upheld, you will not be

financially sound. D d I

THE W TNESS:

rol | back of rates, you know,

you to testify

understand that correctly?

Yes, sir. |If there is any

previously or any of the Staff

to what they were

recomrendati ons, |

believe that it wll be disastrous for the Corporation's

financial health and it's ability to deliver adequate

wat er servi ce.

JUDGE SI ANO. Ckay. So | think

nmy

confusion is with the -- nmaybe the term"upheld.” So if

the current rates are numintained, though, then --

THE W TNESS: Yes, sir.

JUDGE SIANO. -- that would be different?

THE WTNESS: Yes, sir. | believe the
current rates need to be maintained to -- for our

Corporation to continue to neet

to, you know, our legal firnms and our

I ts ongoi ng obligations

debt service.

JUDGE SIANG Al right. Thank you.

That's all | was -- needed clarification on.

kay. Ms. Allen, any additional

based on the redirect or ny questions?

M5. ALLEN

Yes,

Your Honor.

Cross
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RECROSS- EXAM NATI ON

BY M5. ALLEN:

Q M. Gnenez, | want to start with the statute
t hat you opi ned about, 7.001 of the Business
Organi zati ons Code. Hang on one second and |l et ne see
if I can pull it up. There we go. Nope. Hang on one
second and | will pull it up for us so that we can al
see what we're tal king about.

That is a provision -- there we go -- that

speaks to things that a conpany can and cannot
i ndermmi fy. Correct? |'msorry --

( Si nul t aneous di scussi on)

A M'am | --

Q -- go ahead.

A |'"'mnot an attorney so | don't know exactly
what you're --

Q (BY M5. ALLEN) That's what | thought, but you
opi ned about it so -- okay. Well, here it is. It's the
statute that is cited in your testinony, and it speaks
about whet her and under what circunstances the Conpany
can limt the liability of a governing person. Right?
Here it is.

A kay. Can you shrink the screen sone
because --

( Si mul t aneous di scussi on)
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Q (BY MS5. ALLEN) Sure.

A -- I"mseeing at the bottom

Q Sure.

A kay. GCkay. Hang on. So -- I'msorry.

What' s your question again now that |I'mreading that?

Q This section that you just gave your | egal
opi nion about is a section that pertains to whether and
under what circunstances there can be a limtation on
the liability of the governing persons of an entity.

Ri ght ?

A | believe that's what that says.

Q And it says there are sone things that if they
are in the governing docunents, there are sone limts
that can be placed on the liability of a governing
person. Right?

A Where does it say that?

Q Ckay. Well, you're relying on this, not ne,
but let's try (b).

JUDGE SIANO M. Allen, I"'mwondering if
this m ght not be better addressed in closing.

M5. ALLEN: Your Honor, you can cut ne off
anytinme, but | have signal ed when they offered this
testinony that | was going to cross-exam ne about it and
they did it anyway and so you can cut nme off, but I'm

goi ng to ask the questions.
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Q (BY Ms. ALLEN) M. G nenez, do you -- (b) is
the section that you opine about in your rebuttal
testinmony, I'Il just tell you that okay? It's in your
rebuttal testinony.

A kay.

Q It's a section that says that if it's in the
governi ng docunents, there are sonme |imtations that can
be put on the liability of a governing person. Ri ght?

A It says that.

Q There was nothing |ike that in the governing
docunents of the Conpany. Correct?

A | woul d have to review the governi ng docunents
to see what it says.

Q You have no opinion today that the governing
docunents of the Conpany |limt the liability of its
governi ng persons in any manner, do you?

A | haven't seen the -- | haven't reviewed the
docunents to give you an answer -- to provide an answer
on that question.

Q Now, the statute that you opine about in your
testinony says in Subsection (c) that even if you have
it in your governing docunents, there are sone things
that you cannot limt the liability of a governing
person for. Do you see that?

A Ckay.
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Q One of themis breach of "duty of loyalty." Do
you see that?

A | see that.

Q That is exactly one of the things the Double F
Plaintiffs alleged the board had engaged in. Right?

A | believe so, yes, ma'am

Q One of themis an act that is not in "good
faith." The Double F Plaintiffs alleged the directors
had not acted in good faith, didn't they?

A They al |l eged that.

Q One of themis a "breach of duty" that is not
in good faith. The Double F Plaintiffs alleged that,
didn't they?

A | haven't reviewed that in a while. It --
maybe.
Q One of themis "intentional m sconduct"” or

"know ng violation of the |law "
The Double F and the TOVA Integrity

Plaintiffs alleged those things. R ght?

A | mean -- | don't recall exactly what those
| engt hy docunents sai d.

Q One of the things that liability cannot be
limted for is a transaction fromwhich a person
"received an inproper benefit." Right?

A That's what that says.
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Q The Double F Plaintiffs alleged exactly that in
the Double F lawsuits, didn't they?

A Ma'am | have not reviewed those docunents
recently, so | can't confirmthat.

Q Al right. There is nothing that you are aware
of in either the Conpany's governing docunents, or the
applicable law, that states that directors of a
nonprofit water supply corporation cannot be held
accountable for the financial consequences of their
wrongdoing. Isn't that right?

A |'"'mnot aware of -- |'mjust not aware of those
matters of the | aw

Q The Conpany conmm tted consi derabl e resources
wth attorneys in an effort to ensure that the directors
woul d not be held personally |liable for the financi al
consequences of their alleged m sconduct. Correct?

A I"msorry. Can you restate that question?

That was a | ong questi on.

Q The Conpany committed substantial financial

resources in an effort to ensure that the directors

woul d not be held personally liable for the financial

consequences of their alleged m sconduct. Isn't that
right?
A Yes, ma'am

Q And as a result of the comm tnent of Conpany
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funds in that effort, your viewis that today the
Conpany cannot recover |egal expenses fromthem
Correct?

A That's what was stated by our attorney in the

prevailing Mtion for Summary Judgnent .

Q | really wasn't asking you what your |awer
said. But isn't it -- | think you've answered it. So
|l et me nove to a different topic -- well, hold on.

Isn't it true that in every instance in
whi ch a nenber/custoner has been so bold as to try to
hol d the Conpany or its fiduciaries accountable, the --
since 2018, the board' s response has been to use the
Conpany noney to prevent that from happeni ng?

A No, ma'am The Conpany has spent a | ot of
noney to accommuodate its nmenbers for their |ega
guesti ons.

Q Vell, let's see. W've tal ked about the TOVA
| awsuit in which the Conpany clains it prevailed when it
prevented the TOVA Plaintiff fromrecovering the
Conpany's property. Right?

A That's right.

Q And the board did not hesitate to authorize the
expendi ture of Conpany resources to ensure that the | and
sal e woul d not be reversed. Right?

A | don't -- no.
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Q You don't know?
A | said no.

Q No?

A

No.

Q Wel |, okay. Wat was the Conpany's position in
the TOVA | awsuit?

M5. KATZ: Your Honor, I'mgoing to
object. This is outside the scope of ny redirect.

JUDGE SIANO Ms. Allen, | think this
seens |i ke we've covered this ground.

Sust ai ned.

Q (BY Ms. ALLEN) Al right. Let ne do it this
way: This is really sinple. There was a | awsuit
brought by sone nenbers who organi zed as TOVA, and the
board used Conpany noney to pay its litigation costs in
that |awsuit. Correct?

A |"'msorry, ma'am | coughed right in the
m ddl e of your --

( Si nul t aneous di scussi on)

Q (BY M5. ALLEN) | just want to get through this
real Iy qui ck.

There is lawsuit nmenbers organi zed in the
formof TOVA Integrity and sought to hold their Conpany
account abl e for what they perceived were violations of

Open Meetings Act. Right?
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A They did that, yes, na'am
Q And the board did not hesitate to allocate
Conpany resources to oppose that. Right?
A | don't know whether they hesitated or not.
Q Whet her they hesitated or not, they used
Conpany resources to oppose. Right?
A Yes, ma' am
Q There was the Double F | awsuit whose plaintiffs
sought to hold their unfaithful fiduciaries accountable
for the financial |oss they believed had been caused by
t he m sconduct. Right?
A They did that.
Q The board used Conpany noney to oppose. Right?
A Yes, ma' am
Q There was a Pl A request by Danny Flunker for
| egal invoices. R ght?
A In the --
( Si mul t aneous di scussi on)
M5. KATZ: (bjection, Your Honor. CQutside
the scope of ny -- outside the scope of ny redirect.
JUDGE SI ANOG  Sust ai ned.
Q (BY M5. ALLEN) I think everything will be
outside the scope, so why don't we do this.
| pulled up the 2020 financials and woul d

| i ke for you to help nme understand where in those
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docunents I"'mgoing to find the | egal expenses that were

omtted fromthe 2019 financials. D d you hear ne?

A Yes, ma'am You said you were going to pull
t hat up.

Q Ch, no. | looked at them on a break.

A Ckay.

Q You told ne -- you testified about 5-m nutes

ago that, oh, yes, we could quickly find those expenses
in the 2020 financials. Just tell me where to | ook, and
"1l go back to the records when we take a break and

| ook.

M5. KATZ: Your Honor, if I -- if | may,
that's a m scharacterization of what M. G nenez
testified to. He never said that she can quickly | ook
t hem up.

But since Ms. Allen said over the break
she pulled themup herself, to save us all the tinme of
| ooki ng through and finding where this is, it would be
great -- we would all, I"msure, be very grateful if she
could pull that up and point us to what docunent that
she pul | ed up.

M5. ALLEN: Wuld the Court like for ne to
share ny screen?

JUDGE SIANG [I'mnot -- | don't know how

much docunentation we're |looking at and if we're going
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to be going through volum nous material that's not a

good

use of the Court's tine.
VWhat are we tal king about here?

MS. ALLEN:. Al | want to know is, the

Conpany now cl ains that, oh, yes, it disclosed this

information to the nenbership, and | want to verify

t hat .
tell

And so he says it's in the 2020 financials. Just
me where to look. That's all.

JUDGE SIANO | understand that's your

guestion. |'m asking how nuch material are we talking

about .

MS. ALLEN: Well, let's see. | have a set

of 2020 financials that's 9 pages |ong.

tell

JUDCGE SIANO Okay. Go ahead.
M5. ALLEN: And it did not -- "Il just

you it did not come fromany discovery in this

proceedi ng. The 2020 financials are in the discovery in

this
up.

wasn'

proceedi ng, but | did not have tinme to | ook them
| have a set of the Conpany's 2020 financials. |

t going to -- | wasn't going to show anybody

anyt hing that hadn't cone out of that discovery, but

your

be happy to.
JUDGE SIANO Wl I, go ahead and share
screen.

MS. ALLEN: Sur e.
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Q (BY Ms. ALLEN) M. G nenez, can you see --

hopefully I'm sharing ny screen -- to show you

financials for 2020 of the Conpany. |Is that right?

A Ckay.

Q Well, don't okay. Are these or are these not

the 2020 financials? Do you need to | ook through thenf

Just tell nme what you need.

A Well, that's the year-end -- that's the

Decenber statenent.

Q There are 9 pages here. Wuld you like for ne

to scroll through then?

A Yes, nm'am But that's -- | think we're

struggling with term nol ogy here. The Conpany provides

a report to the nenbership. |t does not provide -- for

t he annual neeting in January of -- | nean, for

it's,

you know, annual neeting that was in March, and that's

not what we woul d have provided. This is not what we

woul d have provided. This is the nonthly report.

Q Ckay.
A But you can scroll down and there w |

line itemfor |egal expenses.

Q Stop ne when |'mthere.

A kay. \Whoa, whoa, whoa, whoa.
Q Whoa? Up?

A Go up.

be a
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M5. KATZ: M. Allen -- | apol ogi ze.

Judge Siano, |'m having trouble follow ng,
so | would be very appreciative if she could go a little
bit nore slowy when she scrolls through the pages.

Q (BY M5. ALLEN) M. G nenez, you tell nme when
to go up and down, and you tell me how fast you would
like for me to go.

A Down, pl ease, right now.

Q How about this?

A kay. Alittle bit further. GOay. Let's stop
right there, please.

Q Stop right here.

A Unh- huh. Ckay. Scroll to the next page,
pl ease. Next page. Ckay. So right there, line -- it's
kind of in the mddle of the page. It says 6300, Legal

Appr ai sal .
Q Have | highlighted it?
A Yes, ma'am
Q Per f ect .

A That woul d show what we had spent in 2020.
Toward the mddle colum, it says January to Decenber
'20, and then go down to the anount $240, 000 - -
$240, 785, and those invoices woul d have been paid in,
you know -- | don't know -- January, February, March.

"' mnot quite sure when the Novenber/Decenber invoices
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woul d have been paid. But those nunbers woul d have been
I ncluded in that anmount right there.

Q So what | want to look for, if | understand
you, is | want to ook for a nonthly financial for 2020
for the early part of the year, and | want to | ook at
the particular nonth and | want to see how nuch the
Conpany paid. Right?

A You woul d have to go nont h-by-nmonth to see how
much t he Conpany pai d.

Q It had at | east $166, 000 carried over --
right -- payable?

A | don't recall the exact nunber, ma'am But it
was some anount.

Q The Conpany incurred far nore in | egal expenses
in 2020 than $240,000. Correct?

A Yes, ma' am

Q All right. So this is what you were talking
about in your earlier testinony?

A Yes, ma'am We paid those bills in 2020, and
t hey are accounted for in our nonthly reconciliation.

Q You paid those bills in 2020 and you told the
menbership that it was because those nasty plaintiffs
had been so active in the early part of 2020 that the
bills were enornous, didn't you?

A You're putting words in nmy nouth, ma'am

KENNEDY REPORTI NG SERVI CE, | NC.
512.474. 2233 order @ennedyreporting. com



© 00 N o 0o A~ w N P

N NN N NN R R R R R R PR R, e
o N W N P O © © N O U M W N P O

380

Q You can say, that's not what | nean. You can
say, | disagree. |It's your call

A | didn't say that, ma' am

Q The board said that, didn't they?

A No, ma' am

Q The board never told the nenbership that they
had spent nore noney in 2019 than the Conpany had on
their legal fees, did it?

A The Conpany did not say that.

Q Al right.

A | can't recall. | nean, the -- | can't recal
all of our communications in 2020 with our nenbership so
| can't --

Q Let me ask it this way, and |I'll nove on: Can
you recall any occasion on which the board disclosed to
the nmenbership that it had spent nore noney than the
Conmpany had on its |egal fees in 2019?

A | don't recall all the communications -- the
nuances of every single communicati on.

Q Al right, sir. W know fromthe 2020
financials that we just |ooked at that the Conpany has
not paid nearly all of the attorney's fees that the
board obligated the Conpany to pay in 2019 and 2020.

Ri ght ?

A That's correct. W have not paid those, all of
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t he fees.
Q And forgive ne if | asked you this earlier: Do

you know a bal ance on the |[itigation costs that have

arisen fromthis 2016 |and transaction -- do you know a
bal ance -- unpai d bal ance as of today?

A | don't have those figures in front of ne, no,
m' am

Q Do you know order of nagnitude, what the unpaid
bal ance today is of the litigation costs for all of the
litigation, both litigation the Conpany did initiate and
litigation the Conpany did not initiate, that has arisen
out of this 2016 | and transacti on?

A That would require nme to specul ate on the
ampunts. | can't give you an order of magnitude.

Q When t he Conpany -- when the board found itself
at the end of 2019 in the position where it had
basically spent all the noney there was, all the cash
there was, on |legal fees, why was it that there were no
steps taken to market the 6.19 acres in the airport?

M5. KATZ: Your Honor, I'magoing to
object. Qutside the scope of ny redirect.

JUDCGE SI ANO  Sust ai ned.

M5. ALLEN: Pass the w tness.

JUDGE SIANO Al right. M. Lander.

M5. LANDER: Staff has no questions, Your
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Honor. Thank you.
JUDGE SIANO Al right. M. Katz,

redirect?

M5. KATZ: Your Honor, | have one
guesti on.

FURTHER REDI RECT EXAM NATI ON
BY M5, KATZ:

Q M. Gnenez, Ms. Allen spoke with you quite a
bit about the Texas Busi ness Organi zati ons Code and
di scussed with you limtations within that code section
of coverage. |If you wouldn't mnd referring to, and for
the record' s purposes, it would be our Wndernere Qaks
Exhibit 3 that's been previously admtted, Attachnent
JG 20. So we're tal king about your rebuttal testinony
Attachnment JG 20, just to nake sure the record is clear.

Is this a copy of the order regarding the

Summary Judgnent ©Motion dism ssing any allegations of
breach of duty and good faith and so on that Ms. Allen
was tal king about regarding all of the directors with
t he exception of Dana Martin?

A That's correct. That's the O der.

Q kay. So there are -- so those allegations
have been dism ssed by a court?

A That's correct.

M5. KATZ: Ckay. Pass the w tness.
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FURTHER RECROSS- EXAM NATI ON
BY M5. ALLEN:

Q M. G nenez, while you' re there on Page JG 20,
can you flip back to the notion itself, which is JG 21
and go to Page 2.

A JG 21?7 Ckay.

Q It's right behind the one that you were just
| ooki ng at and go to Page 2.

A Yes.

Q That is the notion that was filed on behal f of
t he defendant directors. Right?

A Yes, nmm' am

Q And if we go to Page 2 -- are you with ne --
first full paragraph?

A Yes, nmm' am

Q It says, plaintiffs seek to hold the directors
personally |iable. Do you see that?

A Ckay.

Q And if we keep reading the argunent is that the
Texas ultra vires statute only authorizes personal
liability in certain instances. Do you see that?

A Yes, nmm' am

Q And it says, even if the bad acts that the
plaintiff's have pl eaded are true, the directors cannot

be held personally liable. R ght?
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A Let me -- | don't read that exactly the way

you're presenting it.

Q kay. Good. Well, let's just do it together.
Let's start at the beginning of the sentence. "Even if
the facts the plaintiffs pleaded are true" -- are you
with nme?

A Yes, ma' am

Q The directors did not exceed an express
limtation on their authority and act illegally, both,

and therefore, they are not personally liable. Right?

A It says, and act illegally by selling the | and,
settling litigation, and payi ng defense costs has
potentially opened themup to personal liability and
there is no evidence proving otherwise. That's what it
says.

Q And that is what the Judge ruled on. Correct?

A Yes, nmm' am

Q And you al so had a part of your rebuttal
testinmony that addressed this. Let nme just find it as
quickly as | can. | find it on Page 11 of your rebutta
testinmony, if you've still got it handy. And | | ook
starting around Line 16, you say 7 of the 8 naned
directors did not cone close to such |level of abuse.
Are you with ne?

A Yes, ma'am
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Q So as to trigger personal liability for their
m sconduct. Correct?

A It doesn't say that there, but | think that's
what it needs to say.

Q Yeah. The Court in a Double F case did not
determ ne that the directors did not engage in
wrongdoing, did it?

A Ma'am that case was dismssed. | don't know
how el se to say it.

Q The Court nmade a determ nation that everyone if
they acted badly as the plaintiffs have alleged, they
sinply cannot be held personally liable for it for one
reason or another. Correct?

A The plaintiffs said that or the Judge said
that? |'mnot foll ow ng you.

Q The Judge said that.

A Ckay. | don't -- | think you said it a
different way. Could you restate it?

Q That' s okay.

M5. KATZ: Judge, |I'mgoing to object to
this. I'mgoing to object to this.

M5. ALLEN: |'mgoing to nove on.

JUDGE SIANO Okay. M. Allen, you're --
at this point, you're limted to the scope of the

redirect.
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M5. ALLEN: Then |' m done.

JUDGE SIANO Okay. Al right. So the --
Ms. Katz, I'lIl allow you to do any final redirect, but
that's going to be the -- we're going to conclude with
this witness. Go ahead.

M5. KATZ: Your Honor, | have nothing nore
for this wtness.

JUDGE SIANO Al right. Thank you,

M. G nenez. You're excused.

THE WTNESS: Thank you, sir.

JUDGE SI ANO:  And --

( Si nul t aneous di scussi on)

M5. MAULDI N:  Your Honor, we need -- |I'm
sorry to interrupt. W need to address the exhibits
that Ms. Allen circul ated.

JUDCGE SIANO Okay. And are you talking
about the optional conpleteness, or are you talking
about the ones that were previously provided by the
Parties?

M5. MAULDIN. | amtal king about the
exhibits that Ms. Allen circulated right before we
convened at 1:00 p.m today. They are marked -- she
sent themto nyself and Ms. Lander, but they've been
mar ked Exhi bits 29 through 47.

M5. ALLEN.  Your Honor, actually, they
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are -- | provided a copy of 39, but it's already been
adm tt ed.

But it's actually 30 through 54, and these
are the individual discovery responses.

JUDCE SIANG Okay. |If this is just a
housekeeping matter, we can probably take this up off
the record. | do want to take a short break at this
point. I'msorry, M. Muldin.

M5. MAULDIN.  Very well. I'"mgoing to --
yeah, so there are -- | do have sone issues with this.
Generally, | do not object to admitting our RFI
responses into the record. However, there are several
| nstances where the attachnment that she has sent --
just wanted to exercise ny right of optiona
conpl eteness. Several of these reference an attachnent,
the attachnment is not included, or it's just the
attachnent, not the RFlI itself. And so | can go through
them | have nade a list. But we don't need to do it
right now. | just -- this is not going to be a sinple
housekeepi ng matter.

JUDGE SIANO Ckay. M. Mauldin, as

previously noted, you always have the option of

conpl eteness and -- but for purposes of admtting,
Ms. Allen, was it -- give ne those exhibit nunbers
again.
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M5. ALLEN: 30 -- three zero -- through
53. 30 through 53. And they're individual discovery
responses.

JUDGE SIANO [I'msorry. Ratepayer
Exhi bits 30 through 53?

MS. ALLEN: Correct.

JUDGE SIANG.  That's not what | heard
previously. W' re tal king about the ones that were
exchanged over the | unch break.

M5. ALLEN: Those are the ones that were

exchanged over the lunch break. Wat they are is

they -- | understood that what we were to do is identify
each separate discovery response as an exhibit. | was
going to put themall in one packet. But it's probably
better if --

( Si mul t aneous di scussi on)
M5. MAULDI N:  Your Honor, | would just
note that we have only received Exhibits 29 through 47.

MS. ALLEN: | will resend the enmnil, Your
Honor. | assure you that | have gotten no delivery
failure notices, but | wll resend these ennils.

JUDGE SIANO Okay. Well, the nost
I mportant -- it's inportant that the Parties get these.
It's also very inportant that the court reporter get

them and they're properly marked and identifiable. So

KENNEDY REPORTI NG SERVI CE, | NC.
512.474. 2233 order @ennedyreporting. com



© 00 N o 0o A~ w N P

N NN N NN R R R R R R PR R, e
o N W N P O © © N O U M W N P O

389

you can confer with the court reporter on that. But it
I's your obligation to ensure that that is properly done.

M5. ALLEN: Your Honor, we have an enai
confirmation fromthe court reporter of her receipt.

JUDCGE SIANG Okay. So | propose that we
take a short break here before taking up the next
witness. | believe that would be -- is it M. Rabon?

MS. MAULDI N:  Yes, Your Honor.

JUDGE SIANO Gkay. And | understand that
Staff does have sone questions for M. Rabon.

M5. LANDER:  Yes, Your Honor.

JUDGE SIANO Ckay. Al right. What do
the Parties need? 10 m nutes?

M5. ALLEN: Fine by ne.

M5. KATZ: 10 mnutes is great.

M5. MAULDIN: That's fine, Your Honor.

JUDGE SIANO Ckay. Back in 10 m nutes.

(Recess: 2:20 p.m to 2:27 p.m)

JUDGE SIANG Al right. Back on the
record. Go ahead.

M5. KATZ: Thank you. W ndernere Qaks
calls G ant Rabon to the stand.

JUDCGE SIANG Ms. Rabon, please raise your
ri ght hand.

(Wtness sworn)
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THE W TNESS: | do.
JUDGE SIANG Al right. Go ahead.
M5. KATZ: Thank you.
GRANT RABON,
havi ng been first duly sworn, testified as foll ows:
DI RECT EXAM NATI ON
BY M5, KATZ:

Q Good afternoon, M. Rabon.

A Good afternoon.

Q Do you have a copy of what's been previously
mar ked as W ndernere Qaks Exhibit No. 9, which is your
rebuttal testinony, in front of you?

A Yes.

Q kay. And is this a true and correct copy of
the prefiled testinony in this case?

A Yes.

Q And if we were to ask you questions presented

I n that docunent to you again today, would the answers

still be the sane as what's contained in that testinony?
A Yes.
Q And do you have any errors or corrections to

your testinony today?
A No.
M5. KATZ: kay. So, Your Honor, wth

this exhibit already being admtted into the record, we
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woul d pass the witness for cross-exam nati on purposes.
JUDGE SIANG. Al right. M. Allen.
M5. ALLEN: Thank you, Your Honor.
CROSS- EXAM NATI ON
BY Ms. ALLEN:

Q M. Rabon -- is it Rabon? Am /|| saying that
correctly?

A Yes, that's perfect.

Q Ckay. Thank you.

| really just have a handful of questions,
| think, for you. | want to start with your testinony
that we find on Page 12 at Line 3 and bel ow concerni ng
t he docket in the Oncor case.

A Ckay.

Q Are you with mne? Okay. Geat. Now, if |
under stand your testinony what you're saying is that the
rate -- the nmenber Ratepayers of the Conpany are the
st akehol ders in this type of a business organi zati on.
s that right?

A Wel |, "stakehol ders" can be a broad termthat
could be many different individuals that have sone
relationship to the utility, so I'mnot sure that |
woul d use that term

Q How about "owner"?

A That's a nore appropriate termfor the nenber
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Rat epayers of the water supply corporation.

Q Ckay. Wuuldn't you agree with nme that it is in
the best interests of the owners of any kind of
organi zation that its fiduciaries on the board of
directors are accountabl e?

A | would agree with that.

Q And if | understand your testinony in the
section to which | just referred you, your
i nterpretation of that Oncor decision is that the
equity -- that if the Conpany wants to insure -- if it
wants to self-insure in that case, in a way that
i ndermi fies the fiduciaries fromtheir wongful conduct
for intentional things, statutory violations, and
| nproper receipt of benefit, if the Conpany wants to do
that, then the people who make that decision are the
ones who ought to bear the cost of that. Right?

A | agree with that assessnent.

Q Your view, as | understand it, is that in the
Oncor case it was the equity investors who had nade that
deci sion and the determ nation was that they ought to
bear the cost of that. R ght?

A Well, just to be clear about what you're
saying, |'mnot sure what the "that" is in your
guestion. Mght you restate that for ne?

Q | can. The financial costs related to
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I ntentional torts or enpl oyee m sconduct by directors?

A Ckay.

Q The words that you use here at Lines 10 and 11.

A Ckay.

Q That is what |'mtal king about. And if |
under stand your testinony correctly, what you're saying
here is that if the equity investors wish to insulate
t he Conpany's fiduciaries fromaccountability, then the
equity investors are going to have to pay for that.

Ri ght ?

A Yes.

Q The menber/custonmers of W ndernere Caks Water
Supply Corporation do not wish to insulate their
fiduciaries fromliability for intentional m sconduct,
violations of the |aw, or receipt of inproper benefit.
You understand that. R ght?

A | coul d understand that position.

Q If they did wsh to do it, it would be in the
byl aws, wouldn't it?

A " m not sure.

Q Well, you know that it's not in the byl aws.

Ri ght ?

A | do not know. | have not reviewed the byl aws
recently.
Q Ckay. Are you aware that any business
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organi zation in the State of Texas can purchase
| nsurance agai nst the type of conduct that is described
here in your Lines 10 and 117

A That woul d not be surprising to ne.

Q But only wth the approval of the nmenbership.
D d you know t hat ?

A NoO.

Q Thi s menbership for this Conpany has never
approved i ndemni fication or insurance against
I ntentional m sconduct, violations of the |aw, or
recei pt of inproper benefit so far as you know. Right?

A | do not know.

Q Ckay. You do know that the insurance that was
obt ai ned and passed through in the rates did not insure
agai nst those things and did not provide defense costs
for the directors who are alleged to have conmtted
them Right?

A | do not know.

Q You don't know one way or the other. Do you
have an understandi ng that the Conpany received
I nsurance in connection with the clains that it nade?

A No.

Q Ckay. Whuld you agree with ne that it is in
the best interest of the Custoner/Ratepayers of this

Conpany that if their fiduciaries have been unfait hful

KENNEDY REPORTI NG SERVI CE, | NC.
512.474. 2233 order @ennedyreporting. com



© 00 N o 0o A~ w N P

N NN N NN R R R R R R PR R, e
o N W N P O © © N O U M W N P O

395

to hold them account abl e?

A | believe there is a neans by which they can do
so currently.

Q What neans is that, as you understand it?

A | believe that there is a process |aid out
wher eby a board nmenber can be renoved fromthe board.

Q So one right that is available to the
Cust oner/ Rat epayers at Wndernere is to attenpt to
remove that director. R ght?

A That' s ny under st andi ng.

Q Ckay. It is not in the best interest of the
rat epayer/custoners to have Conpany resources used in an

effort to prevent the exercise of the right of renoval,

s 1t?
A | don't -- | can't answer that.
Q Can you think of any circunstance in which it

m ght be in the best interest of the Ratepayers of this
Conpany to have Conpany resources used for the purpose
of stynying a renoval effort by a nenber?

M5. KATZ: (Qbjection, Your Honor.
Specul ation and irrelevant. This doesn't go to any of
the issues laid out in the Prelimnary O der.

JUDGE SI ANO  Response?

M5. ALLEN:. | am cross-exam ning himon

testinony that | carefully identified, and if |'m not
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going to be allowed to do it, let's just go on. |'ve
identified the testinony on Page 12, and |'m
cross-exam ning him

JUDGE SIANO Ms. Allen, what's your
response to the objection?

M5. ALLEN: That he has testified about
these matters and therefore opened the door for this
Cross-exam nation.

If this were not relevant, | doubt
Ms. Katz would have put it into evidence.

JUDGE SIANO Ckay. To the extent that
your testinony relates to this testinmony, I'Il allowit.
Go ahead.

Overrul ed.

M5. ALLEN: Madam Court Reporter, could |
ask you if you would read the question back, please?

(The record was read as requested.)

A | can not cone up with any exanples, as we sit
here today. But facts and circunstances m ght nake that
appropri ate.

Q (BY M. ALLEN) Ckay. And that's fair enough.
| just wanted to know whet her you can think of any right
Now.

The nmenbers and custoners of this Conpany

have an absolute right to hold their fiduciaries
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accountable if their fiduciaries engage in m sconduct,
don't they?

A "' mnot clear what the word "absolute" is
i ntended to inply in your question.

Q Fair enough. Let me ask it a different way.

There's not hing about the fact that these
are Ratepayers/Custoners of a water supply conpany that
woul d i npact their right to hold their fiduciaries
account able for m sconduct. Right?

A "' m not aware of any, no.

Q Wul d you agree with nme that it would not be in
the best interest of the Ratepayers of this Conpany for
Conpany resources to be used in an effort to prevent its
fiduciaries frombeing held account abl e?

A | can't answer that w thout the facts and
circunstances of the particular situation. So, no,
can't say with an absolute yes or no on that question.

Q If I didn't ask it this way, | intended to.

Can you think of a circunstance in which
it would be in the Ratepayers' best interest for Conpany
resources to be applied for the prevention of hol ding
their fiduciaries accountable?

A | have no hypothetical situation to fit those
facts, that circunstance.

Q Isn't it true that even for a water supply
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conpany such as Wndernere, the board -- well, let ne
ask it this way.

Isn't it true that especially for a water
supply conpany, such as W ndernere, the paranount
obj ective of the board of directors should be to provide
appropriate levels and quality of water and wastewat er
service to its nmenbers?

A That was a | ong question. There was a
"paramount” in there. | wll say it is a -- should be a
goal of the board of the utility to ensure adequat e,
say, utility service.

Q Do you appreciate that by statute the purpose
for which this Conpany was organi zed and exists, and the
only purpose for which it was organi zed and exists, is
to provide water and wastewater services to its nenbers?

A "' mnot aware of any ot her purpose for their
creation.

Q All right. And so can you think of any
obj ective that ought to be a higher priority for the
board of directors than nmaking sure that the Conpany's
resources are used for the purpose of providing service
to its nmenbers?

A | cannot, as we sit here, conme up with any
ot her exanpl es of what m ght be appropriate other

priorities.
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Q Are you aware that the board of directors nade
di scretionary decisions in 2018 and 2019 to apply
Conpany resources to pay the legal fees of directors who
had been sued by nmenbers?

A No.

Q You did not know that?

A Again, there was sone words in there |ike
"Di scretionary" -- the way you franed the question ny
answer is no.

Q Are you aware that Conpany resources were used
i n 2018 and 2019 for the purpose of paying litigation
expenses in connection with clains that were made
agai nst current and former nenbers of the board?

A | have been told that, yes.

Q What have you been told about the circumnstances
under which those decisions were nade?

M5. KATZ: (bjection, your Honor.

Hear say.
A Not hing that | can recall.

M5. ALLEN: | don't know whet her the
objection was ruled on, and |I certainly didn't hear the
answer .

JUDGE SIANO | didn't hear the ful
objection. M. Katz?

M5. KATZ: Your Honor, | objected as to
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hear say when her question was "what have you been told."

JUDGE SI ANO  Ckay.

M5. ALLEN: Your Honor, this is an expert
wi t ness who has been provided with information so that
he can devel op opinions, and | want to understand the
I nformation that he was provided.

JUDGE SI ANOG.  Overrul ed.

M5. KATZ: And, Your Honor --

JUDGE SIANO. Go ahead. | believe he
answer ed the question.

M5. ALLEN. Forgive nme, Your Honor, but |
sinply did not hear what he said in an answer.

Maybe the court reporter can read it back.
That's fine with ne.

JUDGE SIANG. | believe his answer was no.

Q (BY M5. ALLEN) Gkay. | was thinking that ny
guesti on was, what information were you given. Mybe it
wasn't. | wouldn't have expected himto say no to that.

Madam Court Reporter, let's just cut this
short. Could you just tell nme what the questions was?

(The record was read as requested.)

A And nmy answer is, nothing that | can recall.
Q (BY MS. ALLEN) So you know not hi ng about the
ci rcunst ances under which the board nmade the decision to

cause the Conpany to fund these litigation expenses. |Is
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that right?
A That's fair.

M5S. KATZ: Your Honor, |I'm-- Your
Honor --

JUDGE SIANO.  Go ahead, Ms. Katz.

M5. KATZ: Thank you. | was going to
object that this is outside the scope of this expert
Wi tness's testinony. He is testifying as an expert
W tness, and that expert wtness testinony is confined
to only the testinony that he is an expert on, and
that's on the rates thensel ves, not what happened in the
board neetings or why they were rai sed or what happened
with what lawsuit. It's on the rates thensel ves, and
that's what the purpose of his testinony is today. And
that's why | would be objecting to outside the scope of
his expert w tness testinony.

JUDGE SI ANO: Wl --

M5. ALLEN:  Your Honor, | think I m ght
could cut this short if I could ask M. Rabon this
guesti on.

Q (BY M5. ALLEN) So are you here today with an
opi nion as to whether the legal fees that were paid with
Conpany noney in connection with litigation arising out

of the 2016 | and transaction are cost of service?

A Yes, those -- they are not in and of thenselves
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cost of service by ny termof art, but they are costs
t hat woul d be appropriate to be recovered from
Rat epayers.

Q So you do -- you are here to offer an opinion

that these costs ought to be recovered from Rat epayers.

Ri ght ?
A Yes.
Q But you are telling me that you don't know

anyt hi ng about the circunstances under which the board
made the decision to apply Conpany resources in that
way. |s that fair to say?

A Correct.

Q Are you applying informati on and standards that
you know from ot her types of utilities?

A | don't believe | understand the question.
Coul d you restate that for ne?

Q Sure. Howis it that you could possibly render
an opinion as to whether these costs are appropriate to
recover agai nst these Ratepayers if you don't know
anyt hi ng about the circunstances of the board' s decision
to expend then?

A So | do not feel it necessary for nme to have an
I nvol ved understandi ng of the issues that led to the
I ncurrence of the | egal expenses in order to determ ne

that they are costs the utility should pay and recover
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f rom Rat epayers.

Q So do you think that these costs are just itens
that every utility ought to be able to recover across
t he board under any circunstances?

A No. Again, sone of the words you're using in
your question prevent ne fromgiving you a sinple
answer. There are facts and circunstances that could be
very different, so -- your question seened to be an
absol ute, which | don't know that | can give you an
answer in an absolute in that fashion.

Q Well, | would normally ask you what
ci rcunst ances about this particular conpany and the
deci sion that the board nade cause you to think that
t hese are recoverabl e expenses, but you don't know
anyt hing about that. So I'mtrying to figure out
whet her you're just applying that universal rule or
there are circunstances that make it appropriate here?
Help me with that.

A There is not a universal standard for which I
amintending to apply to this circunstance.

Q So what standard are you intending to apply?

A The appropriateness of recovering legitimte
costs fromratepayers.

Q So you're trying to nake a determ nati on about

whet her these are |legitimte costs?
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A Yes.

Q So what's the criteria for that, in your view?

A There woul d be nore than one criteria. But,
for exanple, the incurrence of the costs were prudently
I ncurred and in furtherance of the operation of the
utility.

Q Ckay. |If you do not know how the board made
t hese decisions, howis it that you know or can opine
about whether or not they were prudently incurred?

A | don't feel | need to know the nerits of the
underlying case that's involved in order to determ ne
whet her or not the costs -- the |legal costs at issue --
were incurred prudently by the utility.

Q Isn't it true that when the board of directors
Is presented with any decision that m ght involve the
di sbursenent of Conpany noney, its first priority should
be to nmake sure that the Conpany wi |l have enough noney
to provide water and wastewater service for its
custoners. Isn't that true?

A That woul d be one of a nyriad of inportant
consi der ati ons.

Q What coul d be nore inportant for a water supply
conpany formed for the purpose of providing that
service?

A There are, you know, many costs incurred to
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operate a water and wastewater system |'mnot sure
that | can prioritize or rank themfor you in this
venue.

Q Can you think of anything that would be nore
| nportant for the board's consideration than whether it
wi Il have sufficient funds to provi de water and
wast ewat er service to its custoners?

A | think that is very inportant. |'mnot sure
that that is in all cases the nost inportant
consideration, but I would agree with you that it is a
very inportant consideration.

Q Can you think of anything that would be nore
i nportant to the board of directors of a water supply
conpany organi zed under Chapter 67 of the Water Code?

A As we sit here, | can't think of an exanple for
you, no.

Q It would be very inprudent for the board of
directors of a Chapter 67 water utility to allow | egal
expenses for lawsuits involving its fiduciaries to
absorb noney that was needed to provide water and
wast ewat er service to the custoners. |Isn't that right?

A | cannot answer the question the way that
you' ve asked it.

Q Can you think of a single circunstance in which

It would be prudent for a board of directors to all ow
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| egal expenses to defend the conduct of its fiduciaries
to eat into noney that is needed to provide service to
t he custoners?

A | would take the view that the noney spent on
prudently defendi ng against |awsuits is a part of
providing service. |It's a part of providing service.

Q Do you have the view that the expenditure of
| egal fees for litigation that arose out of a sale of
surplus property -- do you have the view that that is a
cost that is necessary for the provision of water and
wast ewat er service to customers?

A | don't believe | expressed an opinion on that
I n ny testinony.

Q So you don't have an opinion on that?

A Not that | can conme up with right now.

Q The opinion that you do express in your
testinony is that because the Conpany does not have
equity investors, the Ratepayers are the only source of
funding to recover these and other costs. Correct?

A That was in ny testinony.

Q What about the fiduciaries who are determ ned
to have engaged in m sconduct and caused damage to the
Conpany -- what about them-- as a source of funding?

A My testinony indicated that there is a neans

avai l abl e to Menber/ Rat epayers to renove board nenbers
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that they believe were not mnaki ng decisions that were in
their best interests or that they disagree wth.

Q So you just don't think that nmenbers of a water
supply conpany have the right to attenpt to hold their
di rectors account abl e?

A That was not nmy answer. There is at |east the
one avenue available to themthat | just nentioned.

Q And there are other avenues avail able as well.
Correct?

A There may be.

Q One of themis for nenbers to put their noney
where their nouth is and ask a Court to hold their
di rectors accountable. R ght?

A | don't dispute that.

Q And it is not in the best interest of the
Rat epayers of the Conpany for the Conpany's resources to

be used in an effort to avoid accountability. Correct?

A | can't answer that the way that you framed it
because you franed it as avoid accountability. |'m not
sure | agree with the prem se of the question. |If you'd

like to restate it, that would be fine.

Q Let me be specific. It's not in the best
I nterest of the Ratepayers for Conpany resources to be
used to provide | egal representation to the end of

avoi ding personal liabilities for directors who may well

KENNEDY REPORTI NG SERVI CE, | NC.
512.474. 2233 order @ennedyreporting. com



© 00 N o 0o A~ w N P

N NN N NN R R R R R R PR R, e
o N W N P O © © N O U M W N P O

408

have engaged in wongful conduct. Isn't that right?

A Your question presupposes their bad conduct, so
| don't know that | can answer that question the way
t hat you've asked it.

Q No, sir. My question does not presuppose bad
conduct. M question is: Shouldn't the Ratepayers have
the right to go to court and find out whether their
fiduciaries have engaged in bad conduct w thout their
noney being used to stop thenf?

M5. KATZ: Your Honor, |I'mgoing to object
at this --

A No.

Q (BY M5. ALLEN) So you think that it is good
public policy for the Ratepayers' noney to be used to
prevent themfrom holding their directors accountabl e.
Is that it?

A No, that's not ny testinony.

Q Say it --

( Si nul t aneous di scussi on)

A | was sinply trying to --

JUDGE SIANO. Ms. Allen, let's wait for
each person to stop tal king.

A | was sinply trying to answer the question in
the way that you framed it.

Q (BY M5. ALLEN) Say it your way.
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A | would -- | would suggest that there are --
that the proper incurrence of |egal expenses are a cost
of providing service, which should be recoverable from
Rat epayers.

Q And what I'mtrying to work on wwth you is
whet her it's a proper use of Conpany resources to pay
| egal expenses in an effort to avoid personal liability
for directors?

M5. KATZ: (Qojection, Your Honor. No. 1,
this question has been asked and answered. M. Rabon
answered several tinmes that he doesn't know He can't
answer this question, and also he is a rate consultant.
He's not here to testify as to the reasonabl eness of
board actions fromprior litigation.

JUDGE SIANO.  Sustained as to asked and
answer ed.

And, Ms. Allen, | understand that you're
trying to get to a particular point. | believe there
are sone |imtations as to the scope of M. Rabon's
expertise. | wll allow sonme roomhere, but keep that
i n m nd.

Q (BY M5. ALLEN) M. Rabon, here's what |'m
trying to work on -- and I'mnot a rate |lawer, so |'m
sorry to be inept about this.

VWhat |"'mtrying to work on is, you seemto
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be expressing the opinion that these are properly
i ncurred | egal expenses. Have | got that right?

A They appear to ne to be properly incurred | egal
expenses.

Q What factors or circunstances about them appear
to you to nake these properly incurred | egal expenses?

A Legal expenses were represented to ne as being
t hose associated with defense in various litigations
incurred by the utility and therefore in the course of
doing its business and were incurred prudently for and
shoul d be recovered from Rat epayers.

Q kay. So | take it that nobody told you, for
exanple, that these litigation costs were used in an
effort to prevent the Conpany fromrecovering its
property, nobody told you that?

A No one has characterized anything in that
fashion to ne.

Q And no one has told you that Conpany resources
in this case were used in an effort to prevent personal
liability on the part of the current and fornmer director
nobody has told you that?

M5. KATZ: Your Honor, I'magoing to

object. Al of these questions -- this |line of
guestioning calls for hearsay. "Nobody's told you
that..."
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JUDGE SIANG |I'Il overrule the objection.
She's allowed to probe the extent of his review

But Ms. Allen it may be nore efficient if
you sinply ask himthe extent of his review and how
I n-depth he made his determ nation that they were
prudently incurred.

Q (BY MS. ALLEN) His question -- what he just
said -- can you answer that one?

A You' re asking the Judge's question. [|s that
correct?

Q Yes, sir.

A | do not recall doing any speci al
| nvestigations into the | egal expenses that were
I ncorporated into the revenue requirenent.

Q So you kind of just treated this as ordinary,
run-of-the-m Il litigation in which the Conpany needed
to preserve its property by defending. Right?

A | didn't presune that it was about preserving
property. Sonme of that question was not part of ny
presunpti on.

JUDGE SIANO. Ms. Allen, I'd like to nove
on because | think he's answered the questi on.

M5. ALLEN: I'mtrying to figure out how
to do that.

Q (BY M5. ALLEN) | just want -- if you'll just
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tell me the reasons why you think this board was
prudent, | will nove on, if you think that.

A | have not been presented --

( Si nul t aneous di scussi on)

M5. KATZ: (bjection, Your Honor. This
has been asked and answered.

JUDGE SI ANOG.  Overrul ed.

A | have been presented with no information that
woul d lead nme to believe that this was inprudent.

Q (BY M. ALLEN) Ckay. | really don't want to
bel abor the point, but you apparently have sonething in
mnd, a criteria or a definition about prudence, and |I'm
just trying to figure out how you applied that and
determ ned that this board acted prudently, if you did?

JUDGE SIANO M. Rabon, do you have a
response”?

A I"'msorry. | didn't -- could you repeat the
guesti on?

Q (BY M5. ALLEN) I'mgetting the inpression that
you have sone criteria or definition that you use to
det er mi ne whet her expenses are prudent, that you applied
that and nade a determ nation here, and | just want you
to help nme to understand what it is about this board
action that you -- made you say, oh, this is prudent?

A | made no special investigations into this --
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t hese | egal expenses that would -- that led ne to that
concl usi on.
Q Al right. Fair enough.

M. Rabon, I'mgoing to ask you sone
rat emaki ng questions, which |I'll probably not do a good
job of, but help ne. Ckay?

My understanding is that the Conpany here
had a rate anal ysis done by an outfit called TRWA. D d

you know about that?

A | was told that.

Q Did you make any review of that anal ysis?

A No. | was not involved in that at all.

Q l"'msorry. | really didn't expect you to tel
me that you were involved init. | wondered if in your

work in this case if you had taken a | ook at it?

A No. It has not been part of ny review

Q Can you tell us whether a rate design that is
structured to capture revenues for the purpose of paying
forward |l egal fees is an acceptabl e design practice?

A |"mnot sure | understand the question. Can

you help me with the "paying forward | egal fees" part of

t hat ?
Q Let me explain to you what | understand
occurred here, and then we'll go fromthere.

What | think we've been told in this
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proceeding is that this rate design was intended to
generate revenues so that the Conpany could pay two | aw
firms around $20, 000 a nonth goi ng forward agai nst the

| egal bills that were accruing, and that this rate is

i ntended to be in effect until such tine as all of the

| egal fees that have arisen fromthe | awsuits invol ving
the 2016 [ and transacti on have been concl uded and the
bills have been pai d.

Do you under st and?

A | believe so.

Q s that an acceptable rate design practice?

A | would not characterize that as a rate design
practi ce.

Q What woul d you characterize that as?

A What you descri bed sounds to ne |like the
utility making arrangenents to be able to pay its | egal
expenses over a period of tinme. |1'mnot clear on how
you' re connecting that back to rate design.

Q kay. So what's happening is that the Conpany
I's continuing to authorize | awers to do work and those
| awyers are continuing to do work and they are chargi ng
for their services on an ongoing basis -- and that's
been going on pretty nuch since 2018 and it conti nues
today -- and they send invoices periodically, typically

nmonthly, in the anmounts that are whatever correspond to
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the work they've done and those anounts accunul ate a
bal ance and the Conpany pays $10,000 to one law firm and
$10,000 to the other law firmevery nonth and the
bal ance keeps getting --

( Si mul t aneous di scussi on)

M5. KATZ: Your Honor, |'mgoing to object
at this

- excuse ne. |I'mgoing to object at this tine
to, No. 1, narrative, and, No. 2, | don't hear a
guestion in between the narrative.

JUDGE SIANO Ms. Allen, can you break it
down?

MS. ALLEN. | can try. | can try.

Q (BY M5. ALLEN) Here's the first part. The
Conpany has engaged | awyers and engaged | awers in 2018
and it told themto go forth and do | egal work and there
were no constraints placed on the anpbunt of fees they
could charge, and they did their |egal work and they
billed for it at their usual rates and they presented
i nvoi ces on a nonthly basis. The Conpany found out when
it received the invoice how nmuch the | egal fees were,
and that has continued, and continues today, if |
understand it, so that the | egal fees that the Conpany
has becone obligated to pay continue to grow over tine
as invoices are generated and received, and $10, 000 each

nonth is paid to one law firmand to another law firm --
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( Si nul t aneous di scussi on)

M5. KATZ: Excuse ne, Your Honor --

Q (BY M. ALLEN) -- against that --

JUDCGE SIANO  Yeah, | think we're back
where we were, Ms. Allen. So | -- what's your question
for this wtness?

Q (BY M5. ALLEN) What's your understandi ng of
how t hey desi gned these rates? How about that?

A My understanding is that they designed these
rates with assistance from Texas Rural Water Association
to recover their identified revenue requirenent.

Q What | really neant to ask you is: Can you --
do you have an opi nion about the nethodol ogy that was
used to design these rates?

A No.

Q My understanding is that the rate change in
March of 2020 did not involve a change of the rates
associ ated with gall onage use. Does that nmake sense?

A | believe -- | believe |I understand what you're
sayi ng.

Q They changed the base rate. They did not
change the tiered rate for water usage. Is that right?
| s that your understandi ng?

A That is ny under st andi ng.

Q There was no analysis -- do you know whet her or
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not there was an analysis in connection with the rate

desi gn of the actual variable expenses?

A No.

Q You don't know or --

A Correct. To be clear, | do not know.

Q Did you see any indication in the information

that was provided to you that there was any anal ysis of
the variable costs that were in that rate study?

A Based on an exhibit that | saw, | could see
that there was sone division of the revenue requirenent
between fixed and variable, but that's the extent to
which ' m awar e.

Q So | take it that you didn't see any indication
t hat anybody had actually studied the allocation between
fixed and variable is that fair to say?

A | do not know.

M5. ALLEN. Ckay. Did you see -- never
m nd.

Your Honor, I'mgoing to turn it over to
the experts, and pass this witness for the nonent.

JUDGE SIANO (Okay. M. Lander, how nuch
cross do you have for this w tness?

M5. LANDER: | have about 15 questi ons,
Your Honor, give or take.

JUDGE SI ANO. Go ahead.
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M5. LANDER: Ckay.
CRCOSS- EXAM NATI ON
BY M5. LANDER:

Q Good afternoon, M. Rabon. How are you?

A Good, thank you.

Q Great. Okay. So | have just a few questions.
| want to start with sonme basic rate design stuff.

Can you confirmfor ne that the revenue
requi rement for the rates that are in question right
now, that revenue requirenent is approxi mtely $576, 0007

A That sounds bal | park accurate, but | don't
think I have that in ny testinony anywhere to be able to
confirmit.

Q That's okay. | just -- we're going to get to
the rates in your testinony. | just wanted to have |ike
a starting point for sone math.

So the rates are designed to include
approxi mately $171,000 in | egal expenses. Correct?

A | don't think that's in ny testinony, but |
will take your word for it that that's accurate.

Q Thank you. So that's $170,000 that has been --
it's designed to be recovered through the base rates.
Correct?

A Well, if your nunber is accurate, | don't

have -- | don't know if any of that anmount was i ntended
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to be recovered through volunetric charges. |[|'m not
aware of that being the case, but | just do not -- I'm
not positive.

Q Ckay. If the Commssion finds that it's
appropriate to approve the current rates as just and
reasonabl e, that neans that the WoC wil|l recover the
anount in the base rates every year indefinitely.

Ri ght ?

A There woul d be presumably sone variation due to
custonmer growth and other factors, but ballpark, |
wll -- that sounds reasonably accurate.

Q kay. So unless the board changes its rates
and accounting for sone variation in the nunber of
custoners, these rates are designed to recover $170, 000

to be allocated toward | egal expenses, and they would

recover that anount every year until they decided -- if
they decide to -- to change their rates?
A Assum ng that your anount is correct, yes.

Q kay. Geat. So if we could turn to Page 6 of
your rebuttal testinony, which is Wndernere Exhibit 9,
there's a chart | believe that shows the base rates
whi ch are $90.39 for water and $66. 41 for sewer.
Correct?

A | see that, yes.

Q Geat. And there are 271 water custoners and
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245 sewer custoners. Correct?

A That's what's represented here, and | have no
reason to believe that it's inaccurate.

Q Good. Ckay. W're going to do sone
mul tiplication now, I'msorry for it. So wll you
accept ny representation that if you add the result of
$90.39, multiplied by 271, which would be the anpunt
that is taken in for base rates for water, and then
$66. 41 tinmes 245, which would give us the anmount taken
in as the base rate for sewer, that would be $489 -- |'m
sorry -- $489,000 and -- $489, 193?

A I s that an annual anount that you're
representing to ne?

Q Yes, sir.

A Ckay. Okay.

Q Ckay. Geat.

A ' mnot checking your math, but --
Q "' m happy to pull up a calculator on the
screen, but | feel like no one really wants that.

A No, that's fine.

Q Ckay.

A As | ong as the question is not to confirm your
mat h, okay. We're good.

Q We're just ball parking percentages. So if the

base rates recover $489,193, and the revenue requirenent
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is $576,192, will you accept ny representation that
W ndernere recovers approxi mately 84.9 percent of its
revenue requirenent through base rates.

A Again, w thout doing the math, | have no reason
to di spute your math. How about that?

Q Sure. So basically what |'"'mdoing is, |I'm
di viding 489 by 576 and it brings ne to about
85 percent?

A Ckay.

Q So if we get 84.9 percent fromthe base rates,
we shoul d get about 15.1 percent of the revenue from
volunetric rates. Correct?

A That seens reasonabl e.

Q kay. Well, | don't knowif an -- do you think
an 85/15 split between base rights and volunetric is
reasonabl e?

A Vell, let ne be clear about nmy answer. Your
mat h seens reasonabl e --

( Si nul t aneous di scussi on)

Q (BY MS. LANDER) How does that work --

A -- better --

Q Sorry. Go ahead.

A My answer to it being reasonable was an

I ndi cation that your math seened reasonable. |

apol ogi ze.
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Q No problem |'mjust curious how do you feel
about the 85/15 split in terns of base rates and
vol unetric?

A Sure. So there could be many reasons why a
utility mght prioritize revenue stability through
hi gher fixed charges as conpared to vari abl e charges.
So, you know, there are conpeting priorities. Any
decision -- any rate design is a bal ance of conpeting
priorities.

| was not involved at all in their rate

design, but I'mpresuming fromthe structure that they
i ntended to prioritize revenue stability, but in
recognition of the fact that they were recovering
significant portion of the revenue requirenent through
their fixed charges, they have inplenented or have in
pl ace an inclining volunetric rate structure to help
| ncentivize water conservation or dissuadi ng custoners
fromwasting water.

Q kay. |I'msorry. | guess | should be nore
cl ear.

Does it seem standard to you to have an

85/ 15 split?

A | can't point to another utility that | can
think of today that has that particul ar division.

Q Ckay. All right. So that was an aside. |
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want to go back to the 85.1 -- I"'msorry -- the 84.9 and
the 15. 1.
So if we've recovering 15.1 of the revenue
requi renment, will you accept ny representation that
15.1 percent of $576,192 is approxi mately $87, 000?
A Soif 15 -- that didn't sound right. State it

again just to make sure I followed you. So you did

15 percent of half a mllion? |Is that what you were
doi ng?

Q l"msorry. 15 percent -- 15.1 percent?

A Ckay.

Q The revenue requirenent?

A Yeah. And rem nd ne what that nunber was that
you were representing.

Q $576, 192.

A In that case, then your original nunber it
does, order of magnitude, sound accurate to ne.

Q Geat. Okay. So if ny math is right, we
shoul d be collecting -- or Wndernere shoul d be
col l ecting about $489,193 in its base rates and
approxi mately $87,000 through its volunetric rates.
Correct?

A That's what that would indicate from your
descri ption, yes.

Q Ckay. Good. Could you please turn to -- or do
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you have a copy of Wndernere Exhibit 8, which is Mke
Nel son's rebuttal testinony?

A | only have ny testinony in front of ne.

Q Ckay. Let nme pull it up for you. One nonent
pl ease. Apol ogies. W need a page -- we need
attachnent M\-6, Page 6.

Can you read that?

A | can see it, yes.

Q Geat. kay. So this is Wndernere's water
and wastewater revenue nodel for volunetric rates. You
can see that. Correct? Do you see water service rates
and revenue and sewer service rates and revenue?

A | see what you're pointing out to ne. | don't
know what this is. | haven't reviewed it. But | see
what you're show ng ne, yes.

Q This is an attachnent to the rebuttal testinony
of M ke Nel son.

A Ckay.

Q And that was the 2019 water and wast ewat er
gal | onage projected revenue for 2019. Can you see that
t hat says $107,000 there at the bottonf?

A Your cursor -- can you nove your cursor? Ckay.
| see where you' re | ooking.

Q There you go.

A kay. I'mnot -- but I wll warn you, |'m not
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exactly sure what that represents, having not done
anything with this worksheet.

Q Ckay.

A But ask your question.

Q So ny question is: It does say that the
proj ected revenue from gal l onage is $107,000. Correct?

A | see that it says $107,000 and it's a
wor ksheet. But honestly | don't know anythi ng about
this worksheet, so | don't know what it's intended to
represent.

Q But you do know that the base rates are
I ntended to recover sone $489, 193. Yes?

A Well, again, with all the stipulations that
we've put into the previous, you know, adm ssion that |

presune that your math is right and that all the nunbers

are what you say that they are, |'ll accept that
st at enent .
Q Ckay. So if the projected gall onage revenue is

$107,000 and the base rate revenue is $489, 000, can you
tell me what the total -- total income would be?

A No. | don't have a cal culator here with ne.

Q No probl em

A But you can tell nme, and | tell you if it

sounds right in order of nmagnitude.

Q Sure. So very quickly 489,193 plus -- we're
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just going to call it $107,000. |Is that higher than
5767

A It seens like it would be.

Q Yeah. So it's about $20, 000 hi gher than 576.
Correct?

A Agai n, wthout doing the math, that sounds
reasonable. | nean, your math sounds like it is likely
right, but | haven't done the nath.

Q Thank you. | appreciate that.

So if we're relying on ny math and the
base rates described in your testinony and the
vol unetric revenue described in Wndernere's Exhibit 8,
W ndernere woul d be over-recovering, all disallowances
for |l egal expenses aside, they would be recovering
$20, 000 nore than the revenue requirenent appeal ed
today. Yes?

A So | can't say that one way or another because
| didn't conduct that analysis. It also seens possible
to me, since | wasn't involved in the rate design, that
per haps they set rates that did not exactly equal the
revenue requirenent that we're stipulating, you know, at
t he beginning of this conversation. That is not -- |
did not have anything to do wth the rate design, so |

can't tell you if that is what in reality is happening.

Q Fair enough. Gkay. Then |I just have one | ast
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thing. On Page 12 of your testinony --

A Ckay.

Q -- let's just turn to that really quickly, you
criticized Ms. Glford for essentially disallow ng the
full $171,000 in | egal expenses, even though she hadn't
reviewed the nmerits of the cases on which those |egal
expenses rested. Correct?

A Can you point to ne in ny testinony where |
made that statenent?

Q Yes. I'msorry. Dd |l say Page 11? | neant
Page 12.

So on Page 12, starting with line 14, it
says, "Anything else,” and then if we skip down to
Line 19 it says, "l surmse that Ms. Glford has
concl uded that recovery of |egal expenses should be
di sal |l owed, regardless of the nerits of the case giving
rights to the | egal expenses.” |Is that right? That's
what it says?

A Yeah.

Q Ckay. But just to be clear, you don't think
it's appropriate to look at the nerits of the | egal
cases giving rise to the | egal expenses to decide if
t hose | egal expenses should be included in the rates?

A I"'msorry. | lost you along the question.

Coul d you restate it again, please?
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Q Sure. So in your testinony, it |ooks |ike you
criticized Ms. Glford for disallowing the full 171 even
t hough she had not -- I'msorry -- even though she had
not reviewed the nerits of the case giving rise to the
| egal expenses. Do you see that?

A Yeah, regardless -- well, what it says is,
regardl ess of the nerits giving rise to | egal expenses.
Q Ckay. But earlier it seened |like you were
i nplying that it was inappropriate for you to reviewthe

nmerits of the |legal cases giving rise to those |egal

expenses that are included in the rates. |s that
correct?
A What | stated was that | had not endeavored to

go back and evaluate the nerits of the cases, so that is
sonething that | wasn't -- that | did not do as part of
ny testinony.

Q Right. So Ms. Glford disallowed the full 1717

A Uh- huh.

Q So she hadn't, you know, decided on the nerits
of the underlying |egal actions?

A Wll, | don't know if she did or she didn't.
guess ny statenent was that |I'm presum ng that she
didn't make that determ nation, but it didn't say in her
testinony that it had. | guess to be clear: MW

testinmony was that |'mpresumng that that's a
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determ nation that she nmade, and that's why she has nade
t he di sal | owance.

Q Do you think that the full 171 should be
recovered fromthe Ratepayers?

A | have not been presented with any information
t hat woul d suggest that it should not be recovered from
Rat epayers.

Q So -- I'"'mso sorry. So Ms. Glford said that
it should be disall owed?

A Uh- huh.

Q But you think that it should be included, and
you criticized Ms. GIlford because you said, "It is not
clear that Ms. Glford nade a determ nation that the
board actions were unreasonable and contrary to public
policy. | surmse that Ms. Glford has concl uded t hat
recovery of |egal expenses should be disall owed,
regardl ess of the nerits of the case giving rise to the
| egal expenses."

So to ne, that says you think that
Ms. GIlford should have | ooked at the underlying nerits
before deciding if those | egal expenses should be
i ncluded. Am | wong?

A What | was suggesting is that the outcone of
setting a policy that such expenses shoul d not be

recoverable is not in the best interests of public
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policy making. Because if a board nenber has done
nothing wong, it -- Ms. Glford' s determ nation would
seem ngly penalize or prohibit the recovery of those
expenses to defend the board nenber that has done
not hi ng wong from Rat epayers.

Q So it would be appropriate, then, to decide
whet her those | egal expenses should be recovered by
| ooking at the nerits because it's not appropriate to

decide if you don't | ook at the nerits. Correct?

A Yeah -- state that again for ne. | apol ogi ze.

Q So it's inappropriate to disallow recovery of
all | egal expenses w thout having | ooked at the nerits.
Correct?

A Well, regardless of the nerits of the case so
sure, yes.

Q Sure. So then the nerits of the case should

have sone bearing on whether those | egal expenses are
recoverable. Yes?

A It seens slightly sonmething different.
Ms. GIlford nade her contention presumably w thout any
regard for the nerits of the case one way or the other.
So her blanket policy, I"'minferring, is that these
| egal expenses shoul d not be recoverabl e, regardl ess of
what ever the nerits are, so without | ooking at it. So

your question to ne is: Do you need to | ook at the
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nmerits of the case. True? |s that your question?

Q Well, | guess ny question was: W were -- your
testinmony criticizes Ms. Glford because her policy of
not | ooking at the nerits would disallow all recovery?

A Yeah, ny criticismof Ms. Glford is that |
don't think the outcone is in the public interest.

Q But it is in the public interest to allow a
wat er supply corporation to recover any and all | egal
costs wthout | ooking at the nerits of the underlying
litigation?

A Wll, and so this is where | believe you need
to |l ook to what are sone of the other avenues avail abl e
to Ratepayers in order to, you know, renove board
menbers that they think, in that circunstance have
ei ther, you know, denonstrated bad behavi or or
nonfi duciary activities. You know, sonething that's
given rise to the need to renove this board nenber,
there's a process for that.

Q | see. So aside fromrenoving a board nenber
because of bad behavior, a WSC has a bl ank check for
| egal expenses if we're not going to ook at the nerits?

A Yeah, | would not characterize -- | would not
suggest that there is a bl ank check the way you
described it, no.

Q What is the cap on the check?
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A | do not have a dollar amount in mnd. There
could be different facts and circunstances, different
sizes of utilities, different, you know, issues involved
in the litigation. It's too difficult. There's not
one-size-fits-all for what a nunerical maxi rum m ght be.

Q Ckay. Well, let's just tal k about these facts
and circunstances. And even if it isn't -- even if you
don't have to just give ne a nunber, are there any
confining paraneters that are appropriate?

A Vell, in this particular case, you know, the
utility has, in ny view, a duty to defend itself from --
inlitigation. That, in nmy view, it is reasonable to
I ncur |legal representation costs in furtherance of that.

If the | egal costs becone unreasonable in
the view of the Ratepayers, they have the avenue to,
one, nmake their thoughts known on that issue to the
board, or barring that being a satisfactory result and
enough Rat epayers agree, renoving the board nenber. So
there is a nmechanism seem ngly available to themto

noder ate what | egal expenses woul d be incurred.

Q kay. So the only check on | egal expenses is
to renove board nenbers; otherw se, no check -- no limt
exi sts?

A No, that's not ny testinony. | just sinply

can't give you a blanket rule that wll cover all of the
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eventualities that m ght arise under which it is or is
not an appropriate anount.

M5. LANDER. Ckay. Well, if we cannot
articulate a rule that places a limt on the anount of
| egal expenses that the Water Supply Corporation is
allowed to incur, then | pass the wtness.

Thank you so nmuch, M. Rabon.

JUDGE SIANG M. Rabon, | have a question
for you.

Are you aware of any other utilities
I ncl udi ng outside | egal expenses relating to civil
| awsuits in their rates?

THE WTNESS: | cannot give you any
exanples. But, yes, it's ny understandi ng that that
does happen.

JUDCGE SIANO  Thank you. Al right.

So at this point, it's -- we goto
redirect and -- well, redirect, Ms. Katz?

M5. MAULDIN: No redirect. And we need to
t ake a break.

M5. KATZ: Your Honor, we have no
redirect.

JUDGE SI ANO  Ckay.

M5. KATZ: We would ask to take a break,

if we can. 5 mnutes, if possible.
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JUDCGE SIANO Ckay. M. Rabon, thank you.
You' re excused.

And, yes, okay. 5-mnute break.

M5. KATZ: Thank you.

(Recess: 3:45 p.m to 3:53 p.m)

JUDGE SI ANO Ckay. Back on the record.

Anyt hing el se fromthe Water Supply
Cor por ati on?

M5. KATZ: No, Your Honor. Before | rest
our side, | just wanted to nmake sure that we're on the
sane page about optional -- that optional conpleteness
and the additional exhibits we would intend to offer
regardi ng that procedurally.

Do you want to discuss that now, and the
reason that |'masking is because | don't want to close
our side of the case and not be able to offer that,
unl ess you would allow us to reopen our case for that
purpose to offer those additional exhibits.

JUDCGE SIANO (Ckay. And so are you still
preparing those or --

M5. KATZ: Yes, Your Honor. So there are
a significant -- | believe there are -- 10 or 11 that we
need to conpile because it's grabbing that -- for

exanple, one RFI, and also within that RFl it refers to

ot her attachnents, and so what we're working on is
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conpiling all of that and providing a new exhibit |ist,
whi ch includes those additional exhibits, and making
sure that all Parties receive the new exhibit list and
t he additional exhibits, to the extent that they don't
have them al r eady.

But I don't think that we can do this
within the next hour, and so | would ask is, if we rest
our case right now, which is what | was planning on
doing, | would either ask if there is any opposition to
us reopeni ng our case for that purpose tonorrowto
I ntroduce those, unless the other Parties would
stipulate that the -- that there would be no issue
admtting those RFlIs and that Ms. Allen referred to in
her testinony -- or in her cross-exam nation.

JUDGE SIANO Ckay. | haven't seen them
so | can't opine on them |Is all of that necessary so
that we can fully understand the docunents that
Ms. Allen introduced?

M5. KATZ: | do believe that including the
entirety of those responses i s necessary in exercising
t he optional conpleteness rule, but | don't think it's
necessary to have at this nonment in tine to continue
noving along with this case.

JUDGE SIANO Ckay. Well, I'"'mgoing to --

it looks like we're not going to get done today, so |I'm
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going to ask you to confer with the other Parties in the
interim Hopefully, that can be resolved off the record
and you just continue to work on getting those to the
other Parties for review and to the court reporter and
SOAH. And then we'll --1 will allow you to take them up
at a later tine.

M5. KATZ: Ckay.

JUDGE SIANO. So wth that, we next nove
to the -- I'msorry.

Was there anything else, Ms. Katz?

M5. KATZ: W're still mssing Ms. Allen's
exhibits. | just wanted to | et everybody know t hat.

M5. ALLEN. Ms. Katz, | have now sent them
three tines. |Is there a Dropbox or sonething that you
woul d prefer to use? Because everybody el se seens to be
getting them The court reporter has gotten them
Ms. Lander has gotten them 1'll send them any way t hat
you like, but |I've sent themthree tines now, and |'m
not getting a kickback so that concerns ne.

M5. KATZ: (Okay. So just to be clear: W
have 30 through 53. Are those the only exhibits, or
were there additional exhibits?

M5. ALLEN. The exhibits that have not yet
been offered are 30 through 39 and 41 through 53.

We marked as 40 those cancel ed checks and
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they were admtted. But other than that, between the
range of 30 and 53, except 40, those are to be offered.

M5. KATZ: Ckay. | did receive it from
your client and so | would forward that on.

M5. ALLEN: We both sent it. From an
abundance of caution, we both sent it.

M5. KATZ: Recei ved.

JUDGE SIANO Al right. Very good.

Thank you.

So it does not appear that we wll
conclude today. But | got the inpression that we m ght
nove qui ckly through the Ratepayers' case if there is no
cross. So | propose that we try to concl ude the
Rat epayers' direct and then adj ourn.

M5. ALLEN:  Your Honor, the Ratepayers are
ready to proceed, and | don't nean to put Ms. Katz on
the spot, but | had asked yesterday eveni ng about
M. Stein and | don't yet have an answer.

JUDGE SIANO. And | believe we resol ved
that this norning. She waived cross and then stipul ated
to the adm ssion of his testinony.

M5. ALLEN. Excel |l ent.

M5. LANDER: Al right. Your Honor,
really quickly. Staff witness Mark Filarow cz does have

an engagenent tonmorrow, and if at all possible, if he
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could testify this afternoon | would really appreciate
it. But if not, | conpletely understand.

JUDGE SIANO. M. Katz, how nmuch cross do
you have for M. Filarow cz?

M5. KATZ: | have -- | have 10 questi ons,
and they should go by pretty quickly -- nore quickly
t han probably than M. Rabon.

JUDGE SI ANO  Ckay.

M5. KATZ: | would say 15 m nutes.

JUDGE SIANO Ckay. Do | understand
correctly, Ms. Katz, that you do not have any cross for
any of the Ratepayers' w tnesses.

M5. KATZ: That's correct.

JUDCGE SIANO Ms. Lander, do you have any
cross for any of the Ratepayer w tnesses?

M5. LANDER: No, Your Honor.

JUDGE SIANO Ckay. Then let's go ahead
and take up the Ratepayer -- it sounds |ike we can
probably get through their case very quickly. So let's
go ahead and do that and then we should be able to take
up M. Filarow cz.

What's the constraint tonorrow? 1|s he not
avail abl e at any point or just certain tines?

M5. LANDER: | believe he's unavailable in

the afternoon, but let me confirmthat, if you don't
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m nd.

JUDGE SI ANO It 1ooks |ike he's here.

M. -- can you go ahead.

MR FI LAROW CZ: Yes,

medi cal appointnent in the afternoon tonorrow.

situation of it is such that it woul
| were able to go today. | wll be

Court needs ne.

sir. | have a

d be nmuch better if

her e whenever the

JUDCGE SIANG Okay. So you coul d appear

t onor r ow nor ni ng?
MR. FI LAROW CZ: Yes,
said, the nature of the appoi nt nent

appearing tonorrow norning, | mght

And t he

iIf | had to. Li ke |

I S such that

have to cancel it.

But | am happy to, if that is the Court's preference.

JUDGE SI ANO.  Ckay.

MR. FI LARON CZ: | honestly thought |

woul d have gone by now at this point
apol ogi ze.
JUDGE SIANG  No worri

with a mnd to that, let's go ahead

i n the hearing.

es. Ckay. wll,
and take up the

Rat epayers' case. And if it |ooks |ike we're bunping up

against the tinme, then we'll take up M. Filarow cz.

Ckay.
Ms. Allen.
M5. ALLEN. Thank you,

Your Honor.
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The Ratepayers call Danny Fl unker.

JUDGE SIANG M. Flunker --

M5. KATZ: Your Honor, if it's --

JUDCGE SIANG Yes. Go ahead.

M5. KATZ: If it saves tinme -- and | don't
know if Ms. Allen would be okay with this or Ms. Lander
would as well, we -- you know, the Corporation would be
willing to stipulate to the prefiled testinony of the
nost recent erratas of the witnesses that have filed
erratas, and as well as Ms. Allen's testinony, as far as
It goes -- concerning -- well, yeah.

JUDCGE SIANG | understand you have
objections to it that were al ready addressed.

M5. KATZ: Ckay.

JUDGE SIANO So --

M5. KATZ: So | wanted to put that out
there just in case -- | knowwe're on atinme l[imtation,
and so they already have prefiled testi nony and none of
us have cross, and so | wanted to throw that out there.

JUDCGE SIANG That is helpful. Thank you.

Ms. Lander, do you have any probl em
stipulating to the adm ssion of those testinonies.

M5. LANDER: Not at all. Staff is happy
to stipulate.

JUDGE SIANO Okay. M. Allen, we're --
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you don't need to call your witnesses. But if you could
just wal k us through each of the exhibits, for the
record, and |I'Ill take them up.

Go ahead.

MS. ALLEN:  Yes, Your Honor. Ratepayers'
Exhibit 2 is the Errata Direct Testinony of Danny
Flunker, and it is the last filed errata. Ratepayers'
Exhibit 3 is the Errata Direct Testinony of Patricia
Fl unker, likewi se, the last filed errata. Both of those
with exhibits. Ratepayers' 4 is the Errata Direct
Testinmony of Bill Stein last filed, and Ratepayers' 5 is
the Direct Testinony of Kathyrn E. Allen and exhibits,
Rat epayers' 6 is Supplenental Exhibit to the Testinony
of Kathryn E. Allen. And that woul d conclude our offer
of direct testinony.

JUDGE SIANOG. Al right. And, M. Katz,
does that cover the stipulation?

M5. KATZ: Yes. And | would just re-urge
ny objection regarding Ms. Allen's testinony but, yes.

JUDCGE SIANO  Ms. Lander?

M5. LANDER: It covers everything.

JUDGE SI ANO (kay. Ratepayers' Exhibits
2 through 6 are admtted.

(Exhi bit Ratepayers Nos. 2, 3, 4, 5, and 6

adm tted)

KENNEDY REPORTI NG SERVI CE, | NC.
512.474. 2233 order @ennedyreporting. com



© 00 N o 0o A~ w N P

N NN N NN R R R R R R PR R, e
o N W N P O © © N O U M W N P O

442

JUDGE SIANO.  And Exhibits 5 and 6 wll be
consi dered for the purposes set out in Oder No -- |
believe it was -- 9. And with that --

M5. KATZ: Yes, that's correct.

JUDCGE SIANO  Anything else, Ms. Allen?

M5. ALLEN:  Your Honor, that |ist of
exhibits that we've circulated, we would typically -- we
woul d offer that in our case-in-chief, but we are happy
to take the PUC s witness out of order if that
facilitates things.

JUDGE SIANG Well, that all depends. W
can -- which itens were you wanting to offer at this
poi nt ?

M5. ALLEN:.  Your Honor, Ratepayers woul d
of fer Exhibits 30 through 39 and --

JUDGE SIANO |I'msorry. So none of the
ones that were prefiled?

M5. ALLEN: Correct. These are the ones
t hat are exchanged today and maybe yesterday.

JUDCGE SI ANG  Ckay.

M5. ALLEN: The discovery -- these are the
di scovery responses.

JUDGE SIANO Okay. And | do not have
those in front of ne. Has there been a stipulation to

Exhi bits 30 through 53?
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M5. ALLEN: | do not know whether there is
a stipulation, Your Honor.

JUDGE SIANO. M. Katz, those are the
di scovery responses fromthe Water Supply Corporation.

MS. ALLEN:  Yes.

M5. KATZ: So outside of optional
conpl eteness, as long as we're able to supplenent the
record wth the rest of the RFI responses, then we don't
have an objection to those.

JUDGE SIANOG.  Ms. Lander?

M5. LANDER: Staff is happy to stipulate
to those as well.

JUDGE SI ANO (Ckay. Ratepayers --

M5. ALLEN:  Your Honor, |I'msorry. |
don't nean to interrupt you. For clarity, we certainly
do not object to the Water Supply Conpany presenting the
materials that it wishes to offer under the rule of
optional conpl eteness. And the Conpany can present
those at any tine that the panel w shes to entertain
them However, we have no idea what the materials
are -- and | don't nmean to | ead anybody to think that we
won't have an objection, if there is one, but we wll
allow themto present these things at any tinme the panel
would like themto do it.

JUDGE SIANO Ckay. And so with that,
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Rat epayers' Exhibits 3 through 54 are admtted.

(Exhi bit Ratepayers Nos. 3 through 54

adm tted)

JUDGE SIANO Ms. Allen, as previously
noted, sounds |li ke the Ratepayers, the court reporter,
and -- I"'msorry the Water Supply Corporation, and the
PUC Staff has received those. Just be sure to get them
to SOAH, as well. We will need at |east one hard
copy -- I'msorry. | think there's -- so the two
appeal s copy and one for the Court, and then when can --
when can you have the hard copies delivered, Ms. Allen?

M5. ALLEN: Tonorrow norning.

JUDCGE SI ANG  Ckay.

M5. ALLEN: We'll have Rai nmaker deliver
t hem t onorr ow nor ni ng.

JUDGE SI ANO  Ckay.

M5. ALLEN: And, Judge, just for clarity.
"' mthe one who m sspoke. But our |ast Exhibit nunber
Is 53, five three.

JUDCGE SIANG That's what | have. | may
have m sspoke as wel |.

M5. ALLEN. Ckay.

JUDGE SI ANO So Ratepayers' Exhibits 30
t hrough 53 are adm tted.

(Exhi bit Ratepayers Nos. 30 through 53
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adm tted)

JUDGE SIANO And then, Ms. Katz, please
work with the Parties on circulating the conpleted
docunents that you want to offer, and hopefully those
can be stipulated to, and then I'll take those up
whenever you have done that.

M5. KATZ: Yes, Your Honor.

JUDGE SIANO Ckay. So anything el se,
Ms. Allen?

M5. ALLEN: That woul d concl ude our
case-in-chief, Your Honor.

JUDGE SIANO (Ckay. Very good.

In that case, then it noves to Staff.

Ms. Lander.

M5. LANDER: Thank you, Your Honor. Staff
calls Mark Filarow cz to the stand, please.

JUDGE SIANO Al right.

M. Filarowcz -- |'msorry.

MR FI LAROWN CZ: Hell o.

JUDCGE SIANG Go ahead. Pl ease raise your
ri ght hand.

(Wtness sworn)

THE WTNESS: | do.

JUDGE SIANO Al right. M. Lander.

M5. LANDER: Thank you, Your Honor.
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PRESENTATI ON ON BEHALF OF COWM SSI ON STAFF
MARK FI LAROW CZ,
havi ng been first duly sworn, testified as foll ows:
DI RECT EXAM NATI ON
BY Ms. LANDER:

Q M. Filarow cz, do you have in front of you
what is marked as Staff Exhibit 17?

A Yes, | do. Staff Exhibit 1 appears to be ny
Errata to the Direct Testinony of fornmer staffer Spencer
Engl i sh.

Q Thank you. And would the answers provided in
that errata that adopts M. Spencer's testinony, would
t hose answers be the sane today as what was prefil ed?

A My errata to his answers woul d be the sane.
And the reason why | offer that technical clarification
| s because sone of the answers, including to the
guestion, please state your nanme and busi ness address
woul d be different had | answered them

But where I'm making errata to
M. Spencer's testinony today, | would make the sane
errata, and | would al so nake one further change that is
In the same vein as the errata previously filed. On
Page 4 of 7 on Line 14, the question reads: "Wy is
your recommendation of a 1.0x DSCR appropriate?" And |

woul d change that to read 1.1x and that change is in
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line with other changes that | nmade in the errata.

JUDGE SIANG M. -- while we're here.
M. Filarow cz, on Line 15 --

THE W TNESS: Yes, sir.

JUDCGE SI ANG  That nunber appears again.
Wul d that be --

THE WTNESS: |'msorry. You were on
Line 15 of Page 4 of 77

JUDGE SIANO Yes, of your errata. It's
two |ines below the question you just identified.

THE WTNESS: Yes. Yes. I|I'msorry. |
was | ooking at the nonred-line version. So there it
reads a 1.1x after |I've made the change, and that is
correct. | should have changed every instance of 1.0
DSC nultiple to a 1.1. And | believe that the only
I nstance that | failed to change in the errata that
Staff filed came on what is, | guess, Line 13 of Page 4
of 7. | was |looking at the red-line version, which I
beli eve was off by one line, which is also included in
Staff's errata.

JUDGE SIANO | can just tell you that on
my version on Line 15 it also appears as 1.0. So | just
wanted to clarify that your intention was to change it

t hr oughout as 1.1?

THE WTNESS: And you're certain you're
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| ooking at ny errata, and not M. Spencer's direct. Do
you see ot her changes where | need to change?

JUDGE SIANG You're right. [I'mlooking
at M. Spencer's direct.

THE WTNESS: And this should be Staff
Exhi bit 1.

JUDGE SI ANO But your errata does not
identify that |ine and page nunber, at |east the table
does not.

THE WTNESS: It appears that the table
ends with Page 4, Line 9 and it appears that the table
shoul d have two nore that were in the errata and that
woul d be Page 4, Line 15 and Page 4, Line 18. Those
changes were nade in the errata and shoul d have been
reflected in the table.

JUDGE SI ANO  Ckay.

THE WTNESS: And then as | cone to the
stand today, | would note that we inadvertently failed
to change one nore instance of the 1.0 DSC nultiple in
M. English's testinony, and | would offer that as ny
only ot her change today.

JUDGE SIANG That's all | have. Go
ahead.

M5. LANDER: Thank you. This exhibit

havi ng been previously admtted, Staff submts the
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Wi t ness for cross-exam nation.

JUDGE SIANG  Sorry. Was it previously
adm tted?

M5. LANDER: My understandi ng was that all
of the prefiled testinony had been adm tted.

JUDGE SIANO Not to nmy know edge. W can
do that, but we've done that as we've gone along, but it
wasn't for all Parties.

M5. LANDER: | apol ogize. Staff noves to
admt Exhibit 1 into evidence.

M5. ALLEN: No objection fromthe
Rat epayers.

M5. KATZ: No objection fromthe
Cor por ati on.

JUDGE SIANO. Al right. Staff Exhibit 1
s adm tted.

Ms. Lander, if you wish to offer all of
your exhibits -- you may do so -- or propose that.

M5. LANDER: Your Honor, Staff proposes to
admt all of its prefiled exhibits into evidence.

JUDGE SIANO Are there any objections to
the adm ssion of all of Staff's prefiled exhibits? That
woul d be Exhibits 1 through 5. Correct?

M5. ALLEN:  Your Honor, the Ratepayers are
able to stipulate on Exhibits 1 through 4. They're not,
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able at this tine, to stipulate in Exhibit 5, which was
a very recently filed supplenent. But if we can confer
with Ms. Lander over the evening, we may well be able to
stipulate that tonorrow, and | don't think it wll
matter for today's purposes.

JUDGE SI ANO. M. Katz?

M5. KATZ: We have no objection to any of
the prefiled exhibits.

JUDGE SIANO.  All right. So Staff
Exhibits 1, 2, 3, 3A, and 4 are adm tted.

(Exhibit Staff Nos. 1, 2, 3, 3A and 4

adm tted)

JUDGE SIANO  And, Ms. Lander, you'll have
to offer or address Exhibit 5 at a later point.

M5. LANDER: O course, Your Honor.

Q (BY M5. LANDER) And before | actually --
before | tender the witness, | just wanted to ask
M. Filarow cz, would you like to offer your experience
and credentials before we nove on?

A Yes, ma'am Usually this cones at the start of
testi nony and because | adopted M. English's testinony
| thought it m ght be good to just get ny experience,
credentials, and who | amon the record.

My name is Mark Filarowicz. | graduated

Summa Cum Laude fromthe University of Texas in
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Decenber of 2003 with degrees in actuarial mathenmatics
and phil osophy.

| ama Certified Public Accountant
| icensee in the State of Texas. Mbdst people know the
CPA credential. | amalso a chartered financial analyst
charter holder. Few people in the finance community are
very famliar with the CFA charter. It is a well
recogni zed credential, but sonetines fol ks and ot her
st akehol ders in these proceedings are less famliar with
it.

| have worked in governnental accounting
for over a decade. |'ve been at the Public Uility
Conmmi ssion for six-and-a-half-years. | have filed
testinony in nunmerous dockets, and | have otherw se
participated in a nyriad of other dockets. | also have
| ed and participated in rul emaki ngs at the Commi ssion.

Q Thank you, M. Filarow cz.

M5. LANDER: Staff now tenders the w tness
for cross-exam nation.

JUDGE SIANO (Okay. Let's see. The order
of cross at this point would be -- | think it would go
to Ms. Allen first.

Ms. Allen, do you have any questions for
this witness?

M5. ALLEN: Not on your |ife, Your Honor.
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JUDCGE SIANO Ckay. M. Katz.
M5. KATZ: Thank you, Your Honor.
CROSS- EXAM NATI ON

BY M5, KATZ:
Q Good afternoon, M. Fil arow cz.
A Good afternoon.
Q | probably could have used your help during

grad school accounti ng.
(Laughter)

Q (BY M5. KATZ) Okay. So I'll just get right to
it. | amlooking at your testinony -- the adopted
testi nony Page 4, Lines 8 through 12 and 16 through 19,
just to direct your attention there. And ny question
Is:  You would agree with nme that debt service coverage
rati o shoul d be one where the Corporation can naintain
its financial integrity. R ght?

A Yes.

Q And you'd agree with ne that --

( Si nul t aneous di scussi on)

A Financial integrity is a specific termthat is
i ncluded in the Water Statute, Chapter 13.

Q (BY M5. KATZ) Okay. And you'd agree with ne
that a nunber of factors can affect a corporation's
financial stability. Right?

A Yes, | also believe it is inportant to perform
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what | call holistic accounting and financial analysis
too. It's inportant to | ook at the pieces, but it's
al so inportant to |look at the pieces as a part of the
whol e.

Q Ckay. And so could one of the pieces be
sonething like a nmajor repair to part of the plant or
part of the water utility? Could that be included?

A Sure. Future capital expenditures could be and
| do believe that M. English's recommendati ons that |
have adopted in his testinony explicitly account for
future capital expenditure.

Q kay. And woul d sonething el se that m ght
affect a -- the Corporation's financial stability be
covenant to a loan that require a m ni num debt service
coverage ratio?

A Yes.

Q kay. And you've had an opportunity to review
M. Gnenez's testinony -- or | guess | should ask:

Have you had an opportunity to review Ms. G nenez's
testinmony, M. Nelson's, and M. Rabon's testinony and
exhi bits which have been previously entered?

A | definitely read M. Nelson's testinony.
believe | read also M. G nenez's original testinony. |
amnot certain that |, in fact, in this docket read

M. Rabon's original testinony, but | have definitely
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read and amfamliar with all three's rebuttal
testinonies in this docket.

Q kay. And just to clarify, M. Rabon didn't
have original direct testinony, so you're fine with
that. You didn't m ss anyt hing.

A That's why | don't renenber reading it.

Q Ckay. So you nention that you did have an
opportunity to review M. G nenez's rebuttal testinony.

| "' massum ng you reviewed the CoBank docunents?

A Yes, but if you could point ne -- if you're
goi ng --

Q Sure.

A -- to have questions for ne, if you could point
me to them or share a screen. | amnot imediately

famliar with themas we sit here today.

Q Sure. So the docunents would be within our --
the Corporation's Exhibit 3, which is M. G nenez's
rebuttal, and it would be Attachnent JG19. And | can
gi ve you the page nunbers at the bottom if that's
hel pful. They're the Bates stanp nunbers.

A G ve ne just one second to pull it up
el ectronically in what is a |arge binder that the |egal
assi stant prepared for us. It does not have the
vol um nous attachnment, so | will have to pull it from

the I nterchange or you may share a screen with us all,
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whi chever is your preference.

Q Wll, Ms. Filarowicz, do you want ne to ask you
t he questi on because you nmay know this of fhand anyway.
And if not, we can wait for you to pull it up.

A Sure. Sure.

Q Ckay. So what I1'd like to knowis if you're
awar e that under the covenants of the CoBank | oans,
there's a requirenent to maintain a 1.25 debt service

coverage ratio. Do you renenber reading that?

A Yes, | believe so. |If you could tell ne the
page nunber |'l1 be there incredibly shortly.

Q Sure. So I'll direct you to the docunents
t hensel ves and then I'll direct you to sonewhere

el sewhere which is wwthin M. G nenez's testinony.
Ckay?

A Sure.

Q So | think you're starting to pull open the
docunents, so the docunents would be wi thin, again, our
Exhibit 3, which is M. Gnenez's rebuttal and it's
Attachnment JG 19 and it is on Bates -- so the pages at
t he bottom 46 through 61

A Could you tell nme which page out of 16 in
Attachnment JG 19 it is?

Q One.

A Ckay. Okay. Wirking backwards, |'mthere now.
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Q Okay. Thank you.

"'l give you a second to scroll through
that if you'd like, or I can give you M. G nenez's
testi nony where he also refers to that 1.25. | just
wanted to ask you if you were aware of that nunber as
bei ng the debt service coverage ratio requirenment for
themnot to default on that | oan?

A Yes.

Q Ckay. And in know ng that requirenent for the
Corporation not to default on a | oan, does that change
your testinony regarding the 1.1 in any way?

A | do not believe it does, but I"'msorry I'mon
Page 1 and could you tell ne exactly where on that page
the 1.25 DSC is?

Q Well, there's several -- within JG19, there
are several different | oan docunents. But | can point
you to a different part of the record, which draws your
attention --

A Page 1 of 16, which is Page 47 of the PDF on
the Interchange -- the relevant PDF. | do not see 1.25
on Attachnent JG 19, Page 1 of 16.

Q Ckay. Then let ne --

A But to answer your question, 1.25 is a conmmon
DSC used in loans, and | believe that M. English's
position acknow edges this. And if | may, at a high
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| evel , offer sonme clarification here. Having

revi ewed - -
Q Sure.
A -- having reviewed the record in this docket

and even having briefly spoken to M. English before he
| eft the Conm ssion nonths, and nonths, and nont hs ago
at this point, it is ny understanding that there were
really only two or three very limted purposes of
M. English's testinony and one of themwas to
menorialize what the DSC was am dst a record that at the
time was very unclear to what the Conpany's DSC was or
what it's requested DSC nultiplier was in this docket.
And | believe that M. English, after
assessing the record, thought it was a 1.0, and part of
that may be that it does not appear in the Conpany's
requests in this application that the Conpany is
requesting, included in its annual revenue requirenent
an anount above its debt service coverage, which is why,
| believe -- and | don't have M. English to ask -- but
| believe that is how he ended up incorrectly
m scharacterizing it. Based on the rebuttal testinonies
of Nel son and G nenez, | changed that to reflect 1.1 as
| believed that that was after reading both of their
rebuttal testinonies the DSC that was on the record

based on the evidence in this docket. But | do stress
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that it was unclear in the application that nay have
lead to M. English pulling nunbers that M. Nel son
di sputed in his rebuttal testinony.

Q Thank you for this clarification.

A In his rebuttal testinony Nelson points to

G nenez where he says it's 1.1.

Q Ckay. | guess ny question was nore along the
| ines of -- or was going towards, would you agree
that -- okay -- if a utility has a loan that has a

covenant, so a requirenent within the loan in order to
mai ntain the loan, to maintain a certain DSCR, whether
it's 1.1 or 1.25 or 1.5, that it's reasonable to design
rates in order to neet that requirenent to avoid
defaulting on the | oan? Does that nmake sense, or do you
want me to kind of break that down a little bit?

A | think | understand the question that you' ve
asked ne here today, and |I'mgoing to speak in
generalities here. Wen a conpany cones in with a
request for rates that includes debt service coverage --
and this m ght be cal cul ated using either the debt
servi ce coverage nethod or the cash needs nethod in
either electric or water cases |'m speaking very
generally here -- an inportant piece of information can
be what is the DSC in the Conpany's actual debt

covenants.

KENNEDY REPORTI NG SERVI CE, | NC.
512.474. 2233 order @ennedyreporting. com



© 00 N o 0o A~ w N P

N NN N NN R R R R R R PR R, e
o N W N P O © © N O U M W N P O

459

Q kay. And so --

( Si mul t aneous di scussi on)

A It is not the end all, be all, but, yes, |
agree with you that it is an inportant piece of
I nf ormati on.

Q (BY M5. KATZ) ay. And so -- you read
M. Gnenez's testinony. Do you have any reason to not
believe that in his testinmony he stated that the
requi renment to maintain the CoBank |oan is 1.25 DSCR?

A | don't have reason to dispute that.

Q Ckay. And so knowing that if they do not -- if
t he Corporation doesn't maintain that DSCR, do you
understand -- or would you agree with ne that that could
trigger a default on that |oan that the Conpany
under t ook?

A Speaki ng hypothetically w thout seeing, there
could be a world in which, yes, in which --

Q Ckay. GCkay. And so if a conpany or
corporation defaults on a | oan, hypothetically speaking
and it -- essentially they were breaking a contract with
a loan conpany. Right? |If you can answer that
guestion. | know you're not an attorney yourself, so
" mnot going to put |egal words in your nouth?

A Sure. That could be the case.

Q Ckay. And so if the Corporation does default
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on a loan and there is a lawsuit or litigation or
sonet hi ng ensues after that default because they break
their prom se, the | oan conpany or bank would cone after
them wouldn't that put the Corporation under a
financial instability at that tinme?

A Agai n, hypothetically, it could in that
si tuation.

M5. KATZ: Okay. Okay. M. Filarowcz, |
think it's your lucky day. | think you'll get out of
here because | have no nore questions, so | pass the
W t ness.

JUDGE SIANO Ms. Lander, any redirect?

M5. LANDER: Thank you, your Honor.

REDI RECT EXAM NATI ON
BY M5. LANDER:

Q M. Filarowcz, | know that Ms. Katz asked you
quite a bit about the debt service coverage ration of
1.25, and you stand by your 1.1.

Is there anything else you'd |like to offer
just to clarify?

A Sure. | think alittle context here mght go a
| ong way. This application is unique. This docket is,
first of all, an appeal of a water supply corporation,

so it doesn't necessarily proceed |like a base rate

proceeding for a regular electric or water docket.
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What the Conpany used here was the
cash-needs nmethod. And in this appeal, the Conpany sort
of gives over its books and Staff assesses that for
reasonabl eness and necessity. [It's not |ike other
full-blown proceedi ngs whereby the staff m ght, you
know, create its own counter-nodel and things |ike that.

So ny point is that the Conpany | eads the
dance so-to-speak. And based on the Conpany's direct
case, it was not clear on the record what DSC even the
Conmpany was requesting. Included in M. Nelson's
attachnments that showed the rates, the 576 nunber that
we' ve been tal ki ng about so much here today, there does
not appear to be any itemfor additional debt service
coverage. Included in that is an anmount -- included in
M. Nelson's testinony is an anount for depreciation.
Both of these are -- things that I'mgoing to say are
abnornmal to the extent that we can tal k about normal cy
I n a docket for such a small water utility.

The cash-needs nethod is designed for
smal | utilities whose operations don't necessarily fit
into the tried and true | arger nodels. That said,
depreci ation expense is usually in Staff's experience
not included in such a case. But debt-service coverage
I s.

That was not the case with what we got
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here, which is why M. Spencer nmade a recommendati on
that the depreciation be nmarked for -- as a reserve for
future capital expenditures. Overall though, understand
that holistically Staff did think that those aspects of
the request, those limted aspects that were in

M. English's testinony, which | have adopted here

t oday, were reasonable as |long as the depreciation got
marked in the reserve for future Cap X

Al'l of that goes to explain how
M. English who's a snart young gentl eman got w ong that
t he Conpany had a 1.0 DSC nultiplier in this proceeding.
In its rebuttal case | read Nelson's and G nenez's
rebuttal testinonies to nean that the Conpany thought
that it's DSC multiplier was a 1.1 based on G nenez's
rebuttal and G nenez's direct.

I, accordingly, revised M. English's
testinony. So once again, we are in a unique snal
docket and we are follow ng the Conpany's | ead based on
the information the Conpany put on the record.

M5. LANDER: Understood. Thank you so
much, M. Filarow cz.

Staff has nothing further.

JUDCGE SIANG Al right. M. Alen, did

you - -

M5. ALLEN: | only have one question.
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CROSS- EXAM NATI ON
BY M5. ALLEN:

Q Sir, did you ever see any docunentation
suggesting that there was sone sort of DSC requirenent
associ ated with the | ending.

A | do believe that M. G nenez's rebuttal
testi nony nentioned that, and | al so believe that
M. Gnenez's rebuttal had the 1.1, but I have not
reviewed that, you know, in the last 48 hours or
anyt hi ng.

Q Wll -- right. | understand, and | thought
that that is what you said, so | went to take a | ook at
his rebuttal and he does actually attach the | oan
docunents thensel ves.

Have you revi ewed those | oan docunents?

A Yes, but possibly not in the level of detail to
answer your question. But, yes, well enough to proceed.

Q Let's just take one as an exanpl e because |
think the |loans are -- the docunents are very simlar.
Let's see. There we go. So this that | hope I'm
showi ng you is Attachnment JG 19, which is an attachnent
to M. Gnenez's rebuttal testinony. Okay?

A Yes.

Q And it's what he references when he speaks of

the loans. There's a prom ssory note. It postdates the
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rate increase. Right?

A Subj ect to check, I will take your word on it.

Q kay. And | have | ooked through it, but I am
not sophisticated. | want to know if you can see the
type of requirenent that M. G nenez cl ai mred was
appl i cabl e.

A | amnot, which is why | asked the Water Supply
Corporation's counsel to point it to nme when we pulled
it up. | did renmenber that sonewhere in G nenez's
rebuttal he does note 1.25 is a common DSC nultiple for
| oan covenants. He nmay have even represented that it is
a |l oaning covenant in the current -- | don't renenber
specifically as we sit here today, which is why |
invited the Water Supply Corporation's attorney to point
me to it.

Q Understood. | just wanted to get your help in
| ooki ng through the docunents the Conpany did attach to
M. Gnenez's rebuttal so that you could help us to know
whet her you see any such | oan covenant in these | oan
docunent s?

A | don't right now, but | invite opposing
counsel to show ne.

M5. ALLEN: Fair enough. That's it, Your
Honor .
JUDGE SIANG Al right. M. Katz?
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M5. KATZ: | have no re-cross.

JUDGE SIANG Al right. Any final
redirect from M. Lander?

M5. LANDER: Yes, Your honor. Just really
qui ckly, though, | believe Ms. Allen is still sharing
her screen.

M5. ALLEN: | am [|I'mjust going to fix
that right now | will tell you I've shared ny enuil
and a whol e | ot of other screens.

M5. LANDER: Thank you. | appreciate it.

FURTHER REDI RECT EXAM NATI ON
BY M5. LANDER:

Q So, M. Filarowicz, followwing Ms. Allen's
cross, do you have anything else that you would like to
expl ai n?

A No, | believe |I've said everything that |
believe will help the ALJs and Conm ssioners in making
their decisions to understand with ny case.

M5. LANDER: Beautiful. Thank you so
much.

Staff has nothing further.

JUDGE SIANG Al right. Thank you,

M. Filarow cz. Good luck tonorrow, and you're excused.

THE W TNESS: Thank you, Judge.

JUDGE SI ANO Ckay. Ms. Lander, | don't
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t hi nk we have enough tine to neaningfully take up any of
your other w tnesses today, which neans that -- unless
there is no cross for the rest of them

Ms. Katz, | understand you will have sone
guestions for the remaining -- with the exception of
Hei di G aham

M5. KATZ: Yes, Your Honor.

JUDGE SIANO Ckay. Al right. So we'll
start tonorrow, sane tine.

And let's see, Ms. Lander, who do you
expect to call first?

M5. LANDER: | believe Maxine Glford wll
go first, and then we'll wap it up with Stephen
Mendoza.

JUDGE SIANO (Ckay. And just so we can
pl an our day.

Ms. Allen, do you anticipate any cross for
t hese W tnesses?

M5. ALLEN: If | have any cross, it would
be very m ninal .

JUDGE SIANO Ckay. Al right. So we'll
adj ourn for today.

I think, Ms. Katz, you're going to confer
with the other Parties regardi ng your optional

conpl et eness.

KENNEDY REPORTI NG SERVI CE, | NC.
512.474. 2233 order @ennedyreporting. com



© 00 N o 0o A~ w N P

N NN N NN R R R R R R PR R, e
o N W N P O © © N O U M W N P O

467

And, Ms. Allen, it sounded |ike you got
t he docunents to the other Parties, so that's done.

And was there any other -- oh, so | would
| i ke the Parties to confer off the record regarding a
briefing schedule and briefing outline. W won't need
that today, but we will need it tonorrow.

Anyt hing el se before we adj ourn?

M5. ALLEN: Not fromthe Ratepayers, Your

Honor .
JUDGE SI ANO M. Katz?
M5. KATZ: Not on the record, Your Honor.
JUDGE SIANG Ckay. Al right. Then
we'll go off the record.

(Proceedi ngs recessed at 4:45 p.m)
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          1                     P R O C E E D I N G S



          2                   THURSDAY, DECEMBER 2, 2021



          3                          (9:00 a.m.)



          4                  JUDGE SIANO:  All right.  Let's go on the



          5    record, day two of this proceeding.  A couple of



          6    housekeeping matters.



          7                  Ms. Katz, issues to be addressed are --



          8    include No. 2, which is notice of a hearing.  I assume



          9    that's been provided.



         10                  MS. KATZ:  Yes.



         11                  JUDGE SIANO:  Okay.  And that's somewhere



         12    in the evidence.



         13                  MS. KATZ:  I'm sorry.  Can you -- Judge,



         14    would you mind -- issues to be addressed, where are we?



         15                  JUDGE SIANO:  Yeah, I'm looking at the



         16    Preliminary Order No. 2.



         17                  MS. KATZ:  Oh, I apologize.  Okay.  I



         18    believe -- I believe they did, Your Honor.



         19                  JUDGE SIANO:  Okay.  Can you verify that



         20    before the conclusion of the hearing --



         21                  MS. KATZ:  Yes, I can, Your Honor.



         22                  JUDGE SIANO:  -- and get back to me on



         23    that?



         24                  And, Ms. Allen, I understand that you



         25    submitted Ratepayer Exhibits 18 through 27 to the court
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          1    reporter.



          2                  MS. ALLEN:  Yes, Your Honor.



          3                  JUDGE SIANO:  Okay.



          4                  MS. ALLEN:  And to -- and to counsel.



          5                  JUDGE SIANO:  Okay.  And I understand



          6    those were submitted as confidential.



          7                  MS. ALLEN:  Not that I -- I don't believe



          8    any of them are confidential, but I stand to be



          9    corrected by counsel.



         10                  JUDGE SIANO:  Okay.  Well, they are your



         11    exhibits.  And when they were presented, there was no



         12    indication that they were confidential, so those will



         13    not be marked confidential.



         14                  MS. KATZ:  Judge, excuse me.  We did not



         15    get -- receive any of those.



         16                  MS. ALLEN:  Hold on.



         17                  JUDGE SIANO:  Ms. Lander, did you -- did



         18    you get those?



         19                  MS. LANDER:  Staff definitely received a



         20    number of exhibits from Ms. Allen.  Give me one moment



         21    and I can tell you exactly what we received.



         22                  Your Honor, it looks like we received



         23    Exhibits 18 through 27.



         24                  MS. ALLEN:  Ms. Lander, can you tell from



         25    the email that you have whether Ms. Katz was copied or
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          1    included?



          2                  MS. LANDER:  On the email that I have, it



          3    does look like Ms. Katz was copied.



          4                  MS. ALLEN:  Your Honor, I'm very happy to



          5    resend those, but I sent at 4:47 yesterday, both to



          6    Ms. Katz and Ms. Lander, the exhibits that needed to be



          7    included, and I had no idea that -- my system does not



          8    show any kind of delivery failure.  So --



          9                  JUDGE SIANO:  Okay.



         10                  MS. ALLEN:  But I can -- I can resend that



         11    email right this second.



         12                  MS. KATZ:  Yes, that would be great.



         13    Yeah, I don't know if it was an issue with the size of



         14    the email coming through, but I just checked my email



         15    and I still -- I don't have it.  So that would be



         16    wonderful if you could resend it at some point and we



         17    could figure that out.



         18                  MS. ALLEN:  I have resent it right now,



         19    and I did double-check -- typically I get a delivery



         20    fail that says file too large or something like that,



         21    and I did not get that on this particular email.



         22                  JUDGE SIANO:  All right.  Go ahead and



         23    send that.  And, Ms. Katz, you can let us know if you do



         24    not receive that.



         25                  Okay.  And --
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          1                  MS. ALLEN:  Your Honor -- sorry.



          2                  JUDGE SIANO:  Go ahead.



          3                  MS. ALLEN:  I just wanted to double-check.



          4    My records show that Exhibits 18, 26 and 27 were



          5    admitted, and the others were excluded.  Do I have that



          6    right?



          7                  JUDGE SIANO:  That sounds right, yes.



          8                  MS. ALLEN:  And then whenever it's



          9    appropriate, I've got one housekeeping matter that I'd



         10    like to tend to before --



         11                  JUDGE SIANO:  Let's take -- we can take



         12    that up now.



         13                  MS. ALLEN:  Okay.  You might remember



         14    yesterday when I talked with Mr. Nelson about my



         15    Exhibit 26, which was a chart on gallonage, he pointed



         16    out that I had not also included the response that



         17    described whether that was gallons sold.  So I wanted to



         18    remedy that by including that response in the record so



         19    that we could be sure that we understood that that was



         20    gallons sold.



         21                  So I have marked as Exhibit 28, and I sent



         22    to counsel this morning, the chart with the Company's



         23    response attached to it so that the record can be clear.



         24                  (Exhibit Ratepayers No. 28 marked)



         25                  JUDGE SIANO:  Okay.  Let's see.  Is there
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          1    any -- I have not seen it.  Is that -- has that been



          2    previously submitted?



          3                  MS. ALLEN:  Yes, it was.  Let me see if I



          4    can share my screen and show it.



          5                  JUDGE SIANO:  Well, I want to --



          6                  MS. ALLEN:  I did circulate it.  It is a



          7    part of Ratepayers Exhibit 16.  It is Bates Page 17



          8    and 18.  And all I've done is to include the Company's



          9    response so that we know that the Company was responding



         10    to gallons sold, not used, so that we didn't need to



         11    make an adjustment to the numbers or, for example, the



         12    water treatment plant.



         13                  JUDGE SIANO:  Okay.  Are there any



         14    objections?  I have it here.  So this would be --



         15                  MS. ALLEN:  28.



         16                  JUDGE SIANO:  Any objections to Ratepayers



         17    Exhibit 28?



         18                  MS. KATZ:  No, Your Honor.



         19                  MS. LANDER:  No, Your Honor.



         20                  JUDGE SIANO:  All right.  Ratepayer 28 is



         21    admitted.



         22                  (Exhibit Ratepayers No. 28 admitted)



         23                  JUDGE SIANO:  And even though this is a



         24    part of what has previously been marked as Exhibit 16,



         25    this is being marked individually as Exhibit 28.
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          1                  And as such, Ms. Allen, you will need to



          2    provide it to the court reporter and the other parties



          3    as with the others.



          4                  MS. ALLEN:  Absolutely.



          5                  JUDGE SIANO:  Anything else?



          6                  MS. ALLEN:  No, Your Honor, not from --



          7    not from the Ratepayers.



          8                  JUDGE SIANO:  Okay.  By close of hearing



          9    the parties will need to propose a briefing schedule and



         10    briefing outline and just think about as we move



         11    forward.  And if you have thoughts on that now, we can



         12    address that now or wait until later.



         13                  Ms. Katz?



         14                  MS. KATZ:  I wouldn't mind waiting until



         15    the end of the hearing.  So if there is some time in



         16    between if maybe Ms. Lander and Ms. Allen and I could



         17    get on the phone and try to work it out before we bring



         18    it to you, that would be fantastic.  If not, that's



         19    fine, too.  So whatever the other parties would like to



         20    do.



         21                  JUDGE SIANO:  It's always preferable if



         22    there's agreement on that.  So I'm happy to accommodate



         23    that.  Just know that's something to do today and --



         24                  MS. LANDER:  Your Honor, I'm so sorry to



         25    interrupt.  I just wanted to be clear.  We are scheduled

                                                                      250







          1    to run through the end of tomorrow if necessary.  Is



          2    that correct?



          3                  JUDGE SIANO:  This was scheduled as a



          4    three-day hearing.  I'm hoping that we can conclude it



          5    today.



          6                  MS. LANDER:  Thank you.



          7                  JUDGE SIANO:  There seemed to be



          8    indication that we might move relatively quickly after



          9    Windermere's direct case or I guess direct and rebuttal.



         10    So the hope is we can finish today.



         11                  MS. ALLEN:  Your Honor, let me mention



         12    that in that regard, Mr. Stein is not available today.



         13    I had asked counsel whether we might -- since we thought



         14    that time wise we might conclude today, I had asked



         15    counsel whether we might stipulate to his written



         16    testimony so that he would not need to actually appear



         17    and save a handful of words that one says.



         18                  I have heard back from PUC Staff that



         19    there is no objection to that.  I have not heard back



         20    from the Company regarding that.  If we aren't able to



         21    make that stipulation, then I'm afraid Mr. Stein is not



         22    going to be able to appear to say those handful of words



         23    until tomorrow.  No one is going to cross-examine him,



         24    so it's simply a matter of admitting his testimony.  But



         25    if we need to do it the formal way, we'll need to do it
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          1    tomorrow.



          2                  JUDGE SIANO:  Okay.  For planning



          3    purposes, Ms. Katz, can you stipulate to --



          4                  MS. KATZ:  Your Honor, I'd be happy --



          5    yes, and just to be clear, I did respond to Ms. Allen's



          6    email from last night, last night 14 minutes after she



          7    emailed me letting me know about Mr. Stein.  And there



          8    was a conversation via email between us regarding



          9    stipulating to his testimony.



         10                  When she clarified that this morning at



         11    approximately 8:30, we were getting ready for this



         12    hearing.  And so after she clarified this morning



         13    regarding exactly which testimony she was planning on



         14    offering, at this point I'm okay with stipulating to,



         15    but I would hate for the -- for Your Honor to think I



         16    was ignoring Ms. Allen.  That certainly wasn't the case.



         17    We were discussing this since last night.



         18                  JUDGE SIANO:  All right.  I just need to



         19    know if you can stipulate to that, and it sounds like



         20    you can.  So Mr. Stein will not need to appear, and we



         21    hopefully will not need to come back tomorrow.  So I



         22    think that we're ready to move forward.



         23                  Ms. Allen, just going over the -- and I



         24    know that you have principle reasons for what you're



         25    doing, but just going over the numbers alone in this
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          1    matter, it appears that the amount in dispute is



          2    approximately $170,000.  And at this point, we're



          3    looking at rate case expenses that are approaching



          4    $300,000.  And so even if we are -- agree with you on



          5    every substantive issue, you know, unfortunately the



          6    Ratepayers are very likely to be saddled with rate case



          7    expenses that far exceed the amount in the original



          8    dispute.  So it's always unfortunate when that happens,



          9    but we are where we are.



         10                  I believe the next witness is Mr. Gimenez.



         11    Ms. Katz.



         12                  MS. KATZ:  Yes, Your Honor.



         13                  JUDGE SIANO:  All right.  Go ahead and



         14    call your witness.



         15                  MS. KATZ:  Thank you, Your Honor.



         16    Windermere Oaks calls Joe Gimenez to the stand.



         17                  JUDGE SIANO:  Mr. Gimenez, please raise



         18    your right hand.



         19                  (Witness sworn)



         20                  JUDGE SIANO:  Ms. Katz.



         21                  MS. KATZ:  Thank you.



         22                   PRESENTATION ON BEHALF OF



         23      WINDERMERE OAKS WATER SUPPLY CORPORATION (CONTINUED)



         24                          JOE GIMENEZ,



         25    having been first duly sworn, testified as follows:
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          1                       DIRECT EXAMINATION



          2    BY MS. KATZ:



          3        Q    Good morning, Mr. Gimenez.



          4        A    Good morning.



          5        Q    Do you have a copy of what's been previously



          6    marked as Exhibits WOWSC 2 and 3, which is your direct



          7    and rebuttal testimony, in front of you?



          8        A    Yes.



          9        Q    Okay.  And are these true and correct copies of



         10    the prefiled testimony that we filed in this case?



         11        A    Yes.



         12        Q    And if we were to ask you the same questions



         13    that were listed in the direct and the rebuttal



         14    testimony in front of you, Exhibits 2 and 3, would the



         15    answers still be the same as what's contained in your



         16    testimony today?



         17        A    Yes.



         18                  MS. KATZ:  And so with these exhibits



         19    already in the record, Your Honor, the Corporation



         20    passes the witness for cross-examination.



         21        A    Let me -- I do want to say that there are two



         22    small errors that I found on the direct -- on the



         23    rebuttal testimony.



         24        Q    Okay.



         25        A    I don't know how much -- in the PDF version of
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          1    my rebuttal testimony, Page 8, and it's the page -- hang



          2    on -- Page 7 of the actual document, it's Line 4.  It



          3    says, "First, in September-October 2019 the plaintiffs



          4    in the lawsuit styled TOMA Integrity v. WOWSC," that



          5    actually should be "Double F Hangar lawsuit."



          6                  UNIDENTIFIED SPEAKER:  Our Exhibit 3,



          7    Page 8.



          8                  THE REPORTER:  I'm sorry.  Who is



          9    speaking?  There's someone off camera speaking.



         10                  (No response)



         11                  JUDGE SIANO:  Okay.



         12                  THE WITNESS:  I don't know if my -- did



         13    everything just freeze for a second there?



         14                  JUDGE SIANO:  I can hear you.  I'm not



         15    sure if it froze for anyone.



         16                  THE WITNESS:  Okay.



         17                  MS. KATZ:  And can you hear -- Ms. Pence,



         18    can you hear Mr. Gimenez clearly?



         19                  THE REPORTER:  Yes.  I believe you were on



         20    mute for a second, though.



         21                  MS. KATZ:  Okay.  I apologize.



         22                  THE REPORTER:  So if you asked a question,



         23    it didn't come through.



         24                  MS. KATZ:  I didn't.  I was just



         25    clarifying that he was on -- using an audio source, not
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          1    his computer.



          2                  JUDGE SIANO:  Mr. Gimenez, is the footnote



          3    citation there incorrect as well?



          4        A    Let me check.  Yes, I believe that should be



          5    Double F.  We reference it in a -- you know, a page down



          6    or so.



          7        Q    (BY MS. KATZ)  Mr. Gimenez, you're in your



          8    rebuttal testimony, Page 9?



          9        A    Yes.  There's also on that page that I just



         10    referenced at Line No. 10 it says 30,100 -- $30,012 for



         11    services rendered in the TOMA lawsuit.  That should be



         12    the TOMA lawsuit and Double F Hanger.



         13        Q    Hang on, Mr. Gimenez.  I am trying to -- I



         14    think that your page numbers are not corresponding with



         15    my page numbers because you may have it up on a PDF, so



         16    it includes additional pages.



         17        A    That's correct.  I have it on the PDF.



         18        Q    Okay.  So we're just trying to find the --



         19    we're looking at the page numbers that are listed on



         20    that document itself.



         21        A    Page 7 on the document itself.



         22        Q    Of your rebuttal testimony?



         23        A    Yes, ma'am.



         24        Q    Okay.  Mr. Gimenez, are there any other



         25    corrections that you need to make to your direct or your
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          1    rebuttal testimony?



          2        A    Only those two, Line 4 and Line 10 on Page 7 of



          3    the actual document.



          4        Q    And so other than those two corrections of



          5    your -- on your rebuttal testimony, which would be under



          6    Exhibit 3 for purposes of the record, is everything else



          7    true and accurate?



          8        A    Yes, ma'am, I believe so.



          9        Q    Okay.  Again, you would answer these questions



         10    today the same as you answered them in your filed --



         11    prefiled testimony with the additional corrections that



         12    you made today?



         13        A    Yes, ma'am.



         14                  MS. KATZ:  Okay.  And so with these



         15    exhibits already in the record, the Corporation now



         16    passes the witness.



         17                  JUDGE SIANO:  All right.  Ms. Allen?



         18                  THE REPORTER:  You're on mute, Ms. Allen.



         19                       CROSS-EXAMINATION



         20    BY MS. ALLEN:



         21        Q    I want to start by getting you to help me get a



         22    clear picture of what is at issue here.  All right?



         23                  The way I calculate it -- you help me if



         24    I'm wrong -- is that the new rates are generating



         25    approximate -- well, no, not approximately --
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          1    $347,226.44 annually on water.  Is that correct?



          2        A    I haven't done that math, ma'am.  So I can't



          3    say that that's correct.



          4        Q    All right.  Does the Company have a calculation



          5    of the amount of revenue that it believes the Company is



          6    receiving as a result of this rate increase?



          7        A    The only calculation that I am aware of is



          8    the -- if you multiply $65 times 12 -- I mean, $65



          9    times 280-ish, it comes up to about $16,000, and that's



         10    all ballpark figures.  So that would be a monthly



         11    figure, a monthly amount.  That's the only calculation



         12    that I'm aware of.



         13        Q    Okay.  I gotcha.  So kind of a quick and dirty



         14    65 times -- you said 280?



         15        A    Yes, ma'am.



         16        Q    And that's a monthly figure?



         17        A    Yes, ma'am.



         18        Q    So the quick and dirty calculation uses



         19    $218,400 annually.  Right?



         20        A    If you say so.  I'm not doing that math.



         21        Q    Okay.  Well, I just multiplied the number you



         22    gave me by 12 because it was a monthly figure.  Right?



         23        A    Yes, ma'am, it's a monthly figure.



         24        Q    And the new rates have been in place for just



         25    under two years.  Right?
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          1        A    I'm sorry.  Would you say that again.  Just



          2    under?



          3        Q    The new rates have been in place for just under



          4    two years.  Right?



          5        A    I think it's only a year and a half.



          6        Q    I thought they became effective March 23rd,



          7    2020.  Am I wrong?



          8        A    They became effective at that day, but we



          9    didn't start collecting on that until May of 2020.



         10        Q    Okay.



         11        A    And that's because they became effective -- we



         12    didn't do the first reading until April 23rd, and then,



         13    you know, that revenue would have been realized on the



         14    May billing.  So we would not have recognized any of



         15    that additional revenue until May of 2020.



         16        Q    Okay.  Let's just use your numbers.  That's



         17    fine with me.  So from May of 2020 to May of 2021, by



         18    the quick and dirty method, the Company received



         19    additional revenue from the rate hike in the amount of



         20    approximately 220,000.  Right?



         21        A    Ma'am -- if you say so, yes, ma'am.



         22                  And I'm sorry.  I have had a head cold



         23    since Sunday.  So I apologize to everyone.  This is a



         24    function of not feeing well is some of the difficulty I



         25    might have today.
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          1        Q    I think everybody's allergies are kicking in,



          2    so I can hear you fine, but thank you for letting me



          3    know that.



          4                  Okay.  So then from -- so June, July,



          5    August, September, October, November -- November, that's



          6    five months?  June, July, September, October,



          7    November -- I used my fingers -- yeah, that's five



          8    months.



          9                  All right.  So by the time this decision



         10    is rendered, there will be another month or two at



         11    least.  Right?  Probably more?



         12        A    I'm not familiar with the entire process going



         13    forward.



         14        Q    Me either.  But if it does take a hot minute to



         15    get this decided and the rates stay in place for two



         16    years, that would be 440,000.  Right?



         17        A    If the rates stay in place for two years, it



         18    will be 12 months times 280 customers times $16,000 a



         19    month.  I'm relying on your calculations.



         20        Q    Well, I'm just taking your monthly number you



         21    gave me and multiplying by 12.



         22                  So the Company's plan here is that it will



         23    continue to collect the higher rate amount, and it will



         24    continue to pay its lawyers I think Mr. Nelson said at



         25    the rate of 10,000 a month each.  Is that right?
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          1        A    Yes, ma'am.



          2        Q    And it will continue to incur legal expenses in



          3    a far greater amount than that.  Right?



          4        A    I don't know what the future holds in terms of



          5    incurring legal fees.  That could --



          6        Q    The board -- the board has approved the



          7    expenditure of Company money to pay legal fees in the



          8    Year 2020 in a far greater amount than $20,000 a month.



          9    Right?



         10        A    No, ma'am.



         11        Q    Do you recall the Company answering an RFI from



         12    Staff asking about legal fees for 2020?



         13        A    I don't recall that.



         14        Q    You don't?  Okay.  Hang on a minute.  Let me



         15    just see if I can find it.  I'm going to have to find



         16    the supplement so that I can ask you about the right



         17    number.



         18                  You will remember the Company gave an



         19    original number and then it gave a supplemental number?



         20        A    No, ma'am, I don't -- that all occurred quite a



         21    while ago in terms of us providing all of the responses,



         22    it happened more than a year ago, and I have not



         23    reviewed all of the timeline or documents of all of the



         24    responses to discovery.



         25        Q    Fair enough.  I'm going to find this so that we
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          1    can get it right based on the information that the



          2    Company furnished, but it's going to take me just a



          3    second to do it.  Here we go.  Let me see if I can show



          4    it to you.  There we go; that's it.



          5                  So what did the Company tell the Staff



          6    when it asked about legal expenses paid in 2020?



          7        A    I'm sorry.  I'm trying to --



          8        Q    You're not --



          9        A    I see the document.  I'm trying to read the



         10    document and then process your question.  So let me read



         11    the document first and then try to process your



         12    question.  Okay?



         13        Q    Process away.



         14        A    Okay.  I'm sorry.  Go ahead with your question.



         15        Q    The answer that the Company gave the Staff when



         16    the Company asked -- or Staff asked is that the Company



         17    had legal expenses -- it had paid legal expenses in 2020



         18    for $516,000 -- 516,144.92.  Right?



         19        A    So as I'm looking at the question, in the



         20    response, there's a discrepancy between what the



         21    question and the response is.



         22        Q    Yes sir, there is, but I can't help that.



         23                  Can you confirm for us that the figure the



         24    Company gave for 2020 is $516,144.92?



         25                  MS. KATZ:  Your Honor, I'm going to
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          1    object.  Your Honor, I'm going to object to



          2    mischaracterization of the question on the screen and



          3    the answer responding to that question.  Mr. Gimenez



          4    clearly stated that the question uses one term and



          5    within the response it uses a different term.  Ms. Allen



          6    is asking him to confirm something that he can't confirm



          7    unless he's able to explain it further.



          8        Q    (BY MS. ALLEN)  Explain away, Mr. Gimenez.



          9        A    Well, I --



         10                  JUDGE SIANO:  Overruled.  I'll allow him



         11    to explain it.



         12                  THE WITNESS:  I'm sorry.



         13                  JUDGE SIANO:  Overruled.  Go ahead.



         14        A    Okay.  So that $516,000 number is the total



         15    amount incurred.  It is not the total amount paid for



         16    2020.



         17        Q    (BY MS. ALLEN)  Okay.  All right.  Fair enough.



         18    And so what that means is the Company -- the board has



         19    obligated the Company to pay the amount of $516,144.92



         20    for legal services rendered in the Year 2020, but checks



         21    haven't been cut for that full amount.  Right?



         22        A    Right, checks have not been cut at $516,000.



         23        Q    Okay.  So let me see here.  So there's 516,144



         24    in debt to the lawyers for 2020, and my recollection is



         25    Mr. Nelson told us yesterday there was a carryover from
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          1    2019 of at least 150,000.  Right?



          2        A    I'm not recalling exactly what he said right



          3    now, but there was some carryover, yes, ma'am.



          4        Q    Okay.  I'm going to put that number in for



          5    purposes of illustration, and his testimony will speak



          6    for itself.  So that gives me a figure of $666,144



          7    for --



          8        A    No, ma'am, that's incorrect.



          9        Q    My math is wrong?  My math is wrong?



         10        A    The hundred -- so what I'm looking at with



         11    these figures on your -- on this response is that the



         12    amount paid in 2017 was $2,247.21.



         13        Q    So now that's the amount paid?



         14        A    The amount paid.



         15        Q    Okay.



         16        A    And in 2018 the amount paid was $37,981.32.



         17    In 2019, the amount paid -- the amount paid by checks



         18    being cut and received was $166,583.46.  The amount



         19    incurred in 2020 total was $516,100 -- $516,144.92.



         20    That was incurred, and that may have been incurred --



         21    those were -- those services may have been rendered



         22    in 2019, but they were not billed or received to us



         23    until 2020.  And all of that is included in that 516



         24    figure.



         25        Q    Okay.  And so --
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          1        A    And so just to clarify, that's why I said



          2    the 666 -- $666,000 number that you calculated was



          3    incorrect.



          4        Q    Okay.  And I'm happy that I could tell that



          5    from -- how would I -- how would anybody be able to tell



          6    from the Company's response to the Staff in this case



          7    that in 2017 it was paid, in 2018 it was paid, in 2019



          8    it was paid, and in 2020 it includes everything?  How



          9    would you be able to tell that?



         10        A    I don't know that that was part of the



         11    question.



         12        Q    The question was:  Provide the total amount of



         13    legal expenses paid by the Company in those years.  That



         14    was the question.  Right?



         15        A    And for three of the four responses, that was



         16    correct.



         17        Q    That is not a hard question for the Company to



         18    answer, is it?



         19                  MS. KATZ:  Objection, Your Honor.



         20    Argumentative.



         21                  JUDGE SIANO:  Sustained.



         22        Q    (BY MS. ALLEN)  Let me say it this way:  For



         23    purposes of a rate proceeding in which someone says the



         24    Ratepayers might be saddled with $300,000 or so of rate



         25    case expenses, that's not a hard question for the
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          1    Company to answer, is it?



          2                  MS. KATZ:  Objection, Your Honor,



          3    argumentative.



          4                  JUDGE SIANO:  Sustained.  This is not the



          5    time to go over a discovery dispute, Ms. Allen.  Do you



          6    have specific questions for this witness?



          7                  MS. ALLEN:  Discovery dispute.  Okay.  I



          8    will ask my questions.



          9        Q    (BY MS. ALLEN)  All right.  So let's just say



         10    for illustration purposes that the Company paid on the



         11    payment plan that it described to its two law firms



         12    $20,000 a month for 12 months, that's $240,000.  Right?



         13        A    12 times 20,000 is 240,000, that's correct.



         14        Q    But it didn't -- it couldn't start doing that



         15    until you said May of 2020?



         16        A    That's -- what I said was in May of 2020 that



         17    was when we first started receiving income from the



         18    increased rates.



         19        Q    Okay.  And so in the interim, the legal fees



         20    continued to accumulate.  Correct?



         21        A    Yes, ma'am.



         22        Q    And beginning in May of 2020, the Company was



         23    able to have the revenue to pay the -- begin to pay on



         24    the $20,000 a month obligation.  Right?



         25        A    I think I just said that, yes, ma'am.
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          1        Q    I just wanted to make sure I heard you.



          2                  Okay.  And so by May of 2021, the number,



          3    whether it's a cumulative number or not, let's just plug



          4    in 600,000 for illustration, 600,000, that would have



          5    been reduced by 240,000 by May of 2021.  Right?



          6        A    Well, first of all, it wasn't 600,000.  But



          7    whatever the number was conceivably we have -- I mean,



          8    you're asking -- we're going back and forth between



          9    actual versus theoretical.  So I apologize.  I mean,



         10    theoretically, if we're paying $20,000 a month, any



         11    number would be reduced by $240,000.



         12        Q    A year?



         13        A    In a 12-month period, yes, ma'am.



         14        Q    And I'm assuming that if the Company made a



         15    commitment to the lawyers that it was going to pay them



         16    $10,000 a month on the accounts payable from their



         17    firms, that the Company has done that.  Is that a fair



         18    assumption?



         19        A    I believe that's correct.  We've -- the law



         20    firms have been very, very generous with the rates that



         21    they've charged us.  They've been very generous with the



         22    terms that they have extended to us in terms of



         23    repayment.  They have been --



         24        Q    Mr. Gimenez, you are evading me.  I asked you



         25    whether the Company has honored its obligation.
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          1        A    In view of --



          2        Q    That was my question.



          3        A    In view of everything that I just said, the



          4    Company has always endeavored to pay its obligations.



          5        Q    Can you answer this question:  Has the Company



          6    honored the arrangement that it made with its lawyers to



          7    pay each firm $10,000 per month on the account beginning



          8    2020?



          9        A    Beginning in May of 2020, yes, ma'am, I believe



         10    it has.



         11        Q    Okay.  And so whatever the number started off



         12    to be, by May of 2021, it would be reduced by 240,000.



         13    Right?



         14        A    That's what our budget is.  For every year



         15    right now our budget is -- we have 250,000 allocated or



         16    indicated in our budget for legal fees.



         17        Q    I am pretty sure I didn't ask you about budget.



         18    I pretty sure I asked you about the Company's payments



         19    on its commitment that it made to the lawyers.



         20                  And isn't it true that the Company's



         21    payments on its commitment paid to the lawyers up to May



         22    of 2021 would be 240,000?



         23        A    I'm sorry, ma'am.  My -- the Company -- I'm



         24    sorry.  This is where my head fog from my cold is



         25    interfering.
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          1                  We are making payments of $20,000 a



          2    month --



          3        Q    Okay.



          4        A    -- to honor our commitments to our law firms.



          5        Q    And all the while that the Company is making



          6    those payments, it is continuing to authorize legal



          7    services in the lawsuits for the directors, and those



          8    litigation expenses are continuing to accrue.  Isn't



          9    that right?



         10        A    The Plaintiffs have not stopped their pursuit



         11    of the lawsuit.  So, yes, ma'am.



         12        Q    Okay.  And how much has accrued between



         13    January 1 of 2021 and May of 2021?



         14        A    I don't have those figures in front of me,



         15    ma'am.



         16        Q    Does 200,000 sound about right?



         17        A    I don't want to speculate.



         18        Q    You're the one -- I'm sorry.  You're the one



         19    who reviews the legal invoices.  Right?



         20        A    Yes, ma'am, I receive the legal invoices.



         21        Q    And you're the one who is representing the



         22    Company in this rate proceeding concerning whether or



         23    not the board's decision to apply the Company's



         24    resources for that purpose was reasonable and prudent.



         25    Right?
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          1        A    Yes, ma'am, I represent the Corporation.



          2        Q    And you're designated as the person who is



          3    going to explain how it is that the board's use of



          4    Company funds for that purpose is reasonable and



          5    prudent.  Right?



          6                  MS. KATZ:  Your Honor, I'm going to



          7    object.  She's asking him a legal question.  He's not an



          8    attorney.



          9                  JUDGE SIANO:  Overruled.



         10        A    I'm sorry.  Am I supposed -- so I have to



         11    answer that?  I'm sorry.



         12                  MS. ALLEN:  I don't think there's been a



         13    ruling, but I'm waiting.



         14                  JUDGE SIANO:  The objection is overruled.



         15        A    So what's the question again, ma'am?



         16        Q    (BY MS. ALLEN)  Mr. Gimenez, in your rebuttal



         17    testimony on Page 11, you are -- you respond to a



         18    question.  Here is the question:  "Please explain why



         19    the legal expenses incurred to litigate these matters



         20    are just and reasonable expenses that may be recovered



         21    through rates."  That is the question.  Right?



         22        A    Yes, ma'am.



         23        Q    And you purport to answer that question,



         24    whether it's legal or not.  Right?



         25        A    I answered that question, yes, ma'am.
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          1        Q    Okay.  And I'm examining you now on that



          2    answer -- that question and that answer.  Okay?



          3        A    Okay.



          4        Q    Because I want to test its accuracy.  Okay?



          5        A    Yes, ma'am.



          6        Q    And so as the person who is here to explain on



          7    behalf of the Company how these legal expenses are just



          8    and reasonable and the person who reviews the legal



          9    invoices when they come in, can you tell us what amount



         10    the Company is obligated -- is obligated to pay for



         11    legal services rendered between May of 2020 -- I'm



         12    sorry -- between January 1, 2021 and May 2021?



         13                  MS. KATZ:  Your Honor, objection.  This



         14    has been asked and answered.  He said he doesn't know



         15    exactly, and she continues to go on and ask the same



         16    question.



         17                  JUDGE SIANO:  So, Ms. Allen, we can hear



         18    evidence of rate case expenses that are -- that were not



         19    available to the board when it made its decision, but it



         20    sounds like we're getting into legal -- ongoing legal



         21    expenses that are prohibited from our consideration



         22    because that's information that was not available to the



         23    board at the time it made its decision.  So I'll sustain



         24    on asked and answered.



         25                  But as far as this line of questioning
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          1    goes, unless it's -- unless it lends to the



          2    information -- unless it lends to the board's decision



          3    at the time it made its decision, then it's not really



          4    information we can consider.  So -- and you're welcome



          5    to make that argument.  Go ahead.  So your specific



          6    question is -- I've sustained the objection on that.



          7    But if this line of questioning goes beyond what's



          8    available to the board at the time it made its decision,



          9    it's not something we can consider.



         10                  MS. ALLEN:  So just for clarity for my



         11    personal benefit, are you saying I am not allowed to



         12    examine the Company's witnesses concerning matters that



         13    might bear on the rate case expenses?



         14                  JUDGE SIANO:  You are allowed to examine



         15    him on matters that bear on the rate case expenses.



         16    That is one of the exceptions to --



         17                  MS. ALLEN:  Okay.



         18                  JUDGE SIANO:  -- considering information



         19    outside of what was available to the board.



         20                  MS. ALLEN:  I just wanted to be sure that



         21    I was clear on that because that's what I'm doing.



         22        Q    (BY MS. ALLEN)  Mr. Gimenez, what I'm trying to



         23    ascertain here is what is at stake with these rates and



         24    how much money -- if the Company were allowed to do it,



         25    how much money it would extract from the Ratepayers for
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          1    purposes of paying these legal expenses.  That's what



          2    I'm trying to determine.  Okay?



          3                  And we know the amounts that have been



          4    paid.  We know an amount that you now claim has been



          5    incurred.  We know what amount that the Company has



          6    committed to pay its lawyers.  And all we need to know



          7    now is how quickly are the Company's legal expenses



          8    continuing to mount?



          9        A    You want to know --



         10                  MS. KATZ:  Your Honor, I would -- Your



         11    Honor, I would object to that.  I mean, if she's asking



         12    about, as you mentioned, first of all, its relevance to



         13    the issues in this proceeding.  If she's asking about



         14    specific rate case expenses that are continuing to mount



         15    because of this proceeding, that's one thing.  But if



         16    she's asking about continuing legal expenses of outside



         17    litigation that went beyond 2019, then that's outside



         18    the scope of this proceeding.



         19                  JUDGE SIANO:  Ms. Allen, do you want to



         20    clarify?



         21                  MS. ALLEN:  I don't see how it is outside



         22    the scope of this proceeding.  This rate increase was



         23    designed inappropriately to capture -- to capture



         24    amounts that the board wanted to pay on account for



         25    prior years and to go on indefinitely until whatever
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          1    legal expenses it incurred were paid in full.  That's



          2    how it designed this rate, and I wanted to make sure the



          3    record is clear on that.  And then somebody can decide



          4    whether or not that's appropriate, and somebody can



          5    decide whether the -- what are we figuring, two years



          6    was captured, what, $440,000 in two years -- what ought



          7    to happen with that and whether the Company ought to be



          8    able to charge its ratepayers for doing that.  Somebody



          9    has got to decide that.  They can't do it without a



         10    record.



         11                  JUDGE SIANO:  One moment.



         12                  So there's essentially two exceptions to



         13    what we can consider that was not available at the time



         14    the board made its decision, and the first one is rate



         15    case expenses for the rate case at issue, which is this



         16    proceeding, and the other one is the extent to which



         17    subsequent events shed light on the conditions that were



         18    in existence at the time the district made its decision.



         19                  Okay.  I'm going to allow it.  Go ahead.



         20        Q    (BY MS. ALLEN)  So, Mr. Gimenez, does the



         21    Company have any sort of projections -- I'm, sorry, not



         22    projections.



         23                  Does the Company have any calculation as



         24    of this time as to when this rate increase could stop



         25    under the theory under which it was developed?
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          1        A    Do we have a projection?



          2        Q    No, sir.



          3        A    I'm sorry.  What --



          4        Q    Well, I'm assuming that -- you help me if I'm



          5    wrong.  I'm assuming that at all times since this rate



          6    increase happened you have continued to generate legal



          7    expenses for these lawsuits and these directors and



          8    those expenses have exceeded the amount that you're



          9    paying to the law firms.  Right?



         10        A    Yes, ma'am.



         11        Q    And that's setting aside the balance that you



         12    carried forward from 2019.  Right?



         13        A    (No response)



         14        Q    Right?



         15        A    Yes, ma'am.  Yes, ma'am.



         16        Q    And so this is like my child who uses his



         17    credit card and pays the minimum balance.  The balance



         18    is getting bigger all the time, isn't it?



         19        A    As long as the legal proceedings against the



         20    Corporation by the Plaintiffs continue, yes, ma'am.



         21        Q    Because the board is paying anything the law



         22    firm bills -- I'm sorry.  Let me back up.



         23                  The board is authorizing and committing



         24    the Company to pay anything that the law firms bill in



         25    connection with these lawsuits.  Correct?
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          1        A    Yes, ma'am.



          2        Q    And it has done that throughout.  Isn't that



          3    right?



          4        A    Yes, ma'am.  We pay our obligations.



          5        Q    Well, you haven't paid them yet, have you?



          6        A    We are working every day to pay them as we can,



          7    the best we can.



          8                  I do want to clarify something, though.  I



          9    think this is in response to a previous question.



         10        Q    Well, I'm not asking you, but you go ahead if



         11    you want to and if the ALJ will let you.



         12                  JUDGE SIANO:  Ms. Allen, do you have an



         13    objection?



         14                  MS. ALLEN:  There's not a question on the



         15    table, and at some point or another somebody is going to



         16    tell me that I've taken too long with this witness.  It



         17    doesn't matter to me.  He can say whatever he wants, but



         18    I have not asked him a question.



         19                  JUDGE SIANO:  Okay.  Let's -- Mr. Gimenez,



         20    why don't you save that for another question --



         21                  THE WITNESS:  Okay.



         22                  JUDGE SIANO:  -- or for redirect.



         23    Ms. Allen, go ahead and ask your next question.



         24        Q    (BY MS. ALLEN)  Mr. Gimenez, when you applied



         25    to have yourself put on the ballot to be a director of
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          1    this company, you filled out an application.  Right?



          2        A    Twice, yes, ma'am.



          3        Q    And you put your signature on it.  Right?



          4        A    Yes, ma'am.



          5        Q    And you committed to the Ratepayers by your



          6    signature that you were familiar with the Company's



          7    governing documents.  Right?



          8        A    Yes, ma'am.



          9        Q    And you committed that if they put their trust



         10    in you and elected you to the board, you would follow



         11    the Company's governing documents.  Right?



         12        A    Yes, ma'am.



         13        Q    And you committed that if they put their trust



         14    in you and elected you to the board, you would complete



         15    the mandatory statutorily required TOMA training that is



         16    required for everybody that serves in a director



         17    position.  Right?



         18        A    Yes, ma'am.



         19        Q    Because you know that the law does require



         20    directors of water supply corporations to educate



         21    themselves about the requirements of the Open Meetings



         22    Act and what I'm going to call the Open Records Act,



         23    Public Information Act.  Right?



         24                  MS. KATZ:  Your Honor, I'm going to object



         25    to relevance.
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          1                  JUDGE SIANO:  Sustained.



          2        Q    (BY MS. ALLEN)  Mr. Gimenez, I'm not going to



          3    bore you while I look for it, but do you recall that in



          4    your testimony when you were attempting to justify legal



          5    fees for the law firms to handled the public information



          6    requests, you made the statement that directors are not



          7    required to know about the Public Information Act?  Do



          8    you recall that?



          9        A    No, ma'am, I don't.



         10        Q    Okay.  Well, I'm not going to bore you by



         11    finding that.  I just want to clarify that you know that



         12    they are required to know.  Right?



         13        A    Yes, ma'am.



         14                  MS. KATZ:  Your Honor --



         15        Q    (BY MS. ALLEN)  Now, let's go back to that



         16    question that I referred you to earlier in which you



         17    give a lengthy opinion about why the legal expenses



         18    incurred to litigate these matters are just and



         19    reasonable.  Okay?



         20        A    Okay.



         21        Q    Are you with me?



         22                  THE WITNESS:  Ma'am, could you -- could I



         23    just pause for just a split second?  I have a dog who



         24    has cancer, and he is in the background and needs about



         25    30 seconds of attention, and I'd just like to step away
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          1    from this for just a few minutes -- for just a split



          2    second.



          3                  MS. ALLEN:  Not my call.  Judge, your



          4    call.



          5                  JUDGE SIANO:  All right.  Let's take a



          6    five-minute recess, and, Ms. Allen, let's go off the



          7    record.



          8                  (Recess:  10:00 a.m. to 10:05 a.m.)



          9                  JUDGE SIANO:  All right.  We're back on



         10    the record.  Go ahead.



         11                  MS. ALLEN:  Okay.  I'm sorry.  I thought



         12    we were.



         13        Q    (BY MS. ALLEN)  So I want to be clear that



         14    there have been -- at least in the Company's view there



         15    have been a number of litigation matters that have



         16    arisen as a result of the board's 2016 sale of surplus



         17    property to a sitting director.  Right?



         18        A    Yes, ma'am, there have been several lawsuits



         19    filed against the board.



         20        Q    There was TOMA Integrity.  Right?



         21        A    Yes, ma'am.



         22        Q    And that lawsuit was brought to redress a



         23    violation of the Open Meetings Act.  Correct?



         24        A    I'm sorry.  Say that again.  It was what?



         25        Q    It was brought to address a violation of the
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          1    Open Meetings Act.  Correct?



          2        A    It was brought to address a -- yes, ma'am, it



          3    was brought to -- yes, ma'am.



          4        Q    And it was brought in an effort to facilitate



          5    the Company's recovery of property that had been



          6    transferred in violation of the Open Meetings Act.



          7    Correct?



          8                  MS. KATZ:  You Honor, I'm going to object



          9    to relevance.  We're getting into details of previous



         10    litigation.



         11                  JUDGE SIANO:  I'll allow that question.



         12    Overruled.



         13        A    Ma'am, I can't speak to the intent of the



         14    Plaintiff for that litigation.



         15        Q    (BY MS. ALLEN)  You can speak to what was in



         16    their pleadings because you already have in your



         17    rebuttal testimony.  Right?



         18        A    I have that in my rebuttal testimony?  I'm



         19    trying to recall.  So --



         20        Q    That was not my question.  My question was:



         21    Isn't it true that the TOMA Plaintiff brought that suit



         22    and pleaded for the reversal of the approval that was



         23    taken in violation of the Open Meetings Act so the



         24    Company could get its land back?



         25        A    Yes.
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          1        Q    If the land transaction had been set aside in



          2    the TOMA case, it would have been because there was a



          3    violation of the law by the board.  Right?



          4                  MS. KATZ:  Your Honor, I'm going to



          5    object.  She's asking for a legal conclusion.



          6                  MS. ALLEN:  Your Honor --



          7                  JUDGE SIANO:  Sustained.



          8                  MS. ALLEN:  Okay.



          9        Q    (BY MS. ALLEN)  Do you have your rebuttal



         10    testimony there, Mr. Gimenez?



         11        A    Yes, ma'am, I do.



         12        Q    Okay.  So do you see -- let's just -- for



         13    example, on Page 7 your discussion of the TOMA lawsuit.



         14        A    Page 7 in the document itself.  I'm looking.



         15        Q    I just have a hard copy.  I really wasn't



         16    following your corrections.  Maybe you corrected that.



         17    I don't know.



         18        A    Okay.  Page 7.  Yes, ma'am, that was the page



         19    that we worked on creating.



         20        Q    Okay.  And there you render opinions about how



         21    the Plaintiffs structured their lawsuit.  Right?



         22        A    Yes, ma'am.  If you call --



         23        Q    Okay.  Well, I'm using your words.  You render



         24    an opinion about the manner in which the Plaintiffs



         25    structured their lawsuit and the legal effect of that.
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          1    Right?



          2        A    I commented on how they structured their



          3    lawsuit.



          4        Q    In fact, the Plaintiffs in the TOMA Integrity



          5    case structured its lawsuit in an effort to get the



          6    Company's land back for the Company.  Right?



          7        A    That's not what that's addressing.



          8        Q    It doesn't matter to me.  You're rendering



          9    opinions in your rebuttal testimony about the structure



         10    and the pleadings in that lawsuit, and I'm asking you



         11    about that.



         12                  MS. KATZ:  Your Honor, argumentative.



         13    Objection, please.



         14                  JUDGE SIANO:  Overruled.



         15                  But, Ms. Allen, can you direct me to which



         16    language you're referencing on Page 7 of his rebuttal



         17    testimony?



         18                  MS. ALLEN:  Sure, I can.  There's one



         19    reference beginning at Line 13 about how Plaintiffs



         20    structured their lawsuits.  We can continue to his



         21    explanation about what the cases were about on Page 9,



         22    which needs some clarification.  We can address the fact



         23    that not all of these lawsuits were filed by the board,



         24    which he discusses extensively at Pages 9 and 10 of his



         25    testimony.  On Page 10, Mr. Gimenez even gives us a
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          1    legal conclusion about whether the underlying land sale



          2    was arm's length, and we will be asking him about that.



          3                  MS. KATZ:  Your Honor, I'm going to object



          4    to opposing counsel testifying at this point.  I believe



          5    Your Honor just asked which specific language she was



          6    referencing in the question that she was asking



          7    Mr. Gimenez at the time.



          8                  JUDGE SIANO:  Overruled.  What she says is



          9    not -- is not evidence unless she's asking the question



         10    and the witness says yes, so it won't be considered.



         11                  I'm just trying to understand which parts



         12    you're referencing.  So with respect to Page 7,



         13    Ms. Allen, I think the structure of the lawsuit that



         14    he's referencing here is different -- not a substantive



         15    structure, but simply a matter of the parties involved.



         16                  MS. ALLEN:  My point is that this rebuttal



         17    testimony is rife with legal opinions about the TOMA



         18    case and the Double F case.  And if you're not going to



         19    let me cross-examine him about that, I'll move -- I'll



         20    just make my record and move on.



         21                  JUDGE SIANO:  Ms. Allen, with respect to



         22    Page 7, I don't think that there's a legal conclusion



         23    involved here, it's simply a matter of recognizing



         24    there's different parties being sued and they have to



         25    defend themselves separately.
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          1                  So with respect to -- you're going to have



          2    to give me more specific citations on the other pages



          3    that you referenced that concern you.



          4                  MS. ALLEN:  Go to Page 12 -- go to Page 11



          5    and 12 where he gives his opinion about why --



          6                  JUDGE SIANO:  Line number, please.



          7                  MS. ALLEN:  The entire answer to this



          8    question:  "...why the legal expenses incurred to



          9    litigate these matters are just and reasonable expenses



         10    that may be recovered through rates."  He gives his



         11    opinion about that.  He gives his opinion about what



         12    these lawsuits were intended to accomplish.  He is



         13    wrong.  I want to ask him about that.  And in



         14    particular, he is --



         15                  JUDGE SIANO:  Ms. Allen, I'm going to ask



         16    you to wait.  I need to --



         17                  MS. ALLEN:  Fair enough.



         18                  JUDGE SIANO:  Well, okay, what's your



         19    question, Ms. Allen?



         20                  MS. ALLEN:  My question is this:  Isn't it



         21    true that had the TOMA Integrity Plaintiffs prevailed



         22    the land transaction would have been set aside on the



         23    grounds that it was illegal?



         24                  MS. KATZ:  And, Your Honor, I would object



         25    to that as speculation.
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          1                  JUDGE SIANO:  Sustained.



          2        Q    (BY MS. ALLEN)  None of the Plaintiffs in



          3    either of these lawsuits was ever seeking to have the



          4    Court order the Company to bail on the land transaction,



          5    were they?



          6        A    I'm sorry.  Say that again.  There have been



          7    several orders.  I'm trying to process them.



          8        Q    None -- none of the Plaintiffs in either the



          9    TOMA lawsuit or the Double F lawsuit was seeking an



         10    order that the Company bail on the land transaction,



         11    were they?



         12        A    Bail on the land transaction?



         13        Q    Yes, sir.  The word you used on Page 12 at



         14    Line 8 of your rebuttal testimony.



         15        A    I'm sorry.  Line 12 of what page?



         16        Q    Page 12, Line 8, where you attempt to justify



         17    these legal expenses.



         18                  MS. KATZ:  Your Honor, I'm going to



         19    object.  One, that's a mischaracterization of the



         20    testimony that's been admitted.  There's no use of that



         21    term.  And, two -- oh, I apologize.  I think that on



         22    line -- I apologize.  I do see that term.



         23        A    Well, I'm reading that line, ma'am, and the



         24    Corporation did receive correspondence from the title



         25    company, which is counsel for Friendship Homes, that if
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          1    we breach contract --



          2                  MS. ALLEN:  Your Honor, I have not asked



          3    him any question about communications with a title



          4    company, and I'm going to object to him going off on a



          5    tangent about that.



          6                  MS. KATZ:  Your Honor, may I respond to



          7    that objection?



          8                  JUDGE SIANO:  You may.



          9                  MS. KATZ:  That's part of the sentence



         10    that she's referencing.



         11                  JUDGE SIANO:  Okay.  Well, you can -- you



         12    can clarify that on redirect.  I'll allow it.  Go ahead,



         13    Ms. Allen.



         14        Q    (BY MS. ALLEN)  Here is my question,



         15    Mr. Gimenez:  Isn't it true that none of the Plaintiffs



         16    in the TOMA Integrity lawsuit or the Double F lawsuit



         17    were seeking that the Court order the Company to bail on



         18    the land transaction?



         19        A    They didn't use the word "bail."



         20        Q    The Plaintiffs in those lawsuits were seeking



         21    an order that the Court reverse the land transaction



         22    because it was illegal, unauthorized, beyond the scope



         23    of the powers of the corporation.  Right?



         24        A    I don't have the details of their lawsuit in



         25    front of me.  What I was specifically referring to on
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          1    that page was the letter from the title company to the



          2    Corporation.



          3        Q    Do you not know the answer to my question?



          4        A    Once again, I apologize.  I have a head cold.



          5    Could you repeat your question?



          6        Q    Well, let's separate it out.  The TOMA



          7    Integrity Plaintiffs was asking the Court to void the



          8    land transaction because the TOMA Integrity Plaintiffs



          9    contended it was illegal.  Right?



         10        A    I believe that's what they contended, yes,



         11    ma'am.



         12        Q    The TOMA Integrity Plaintiffs was not seeking



         13    that the Court would order the Corporation to bail out



         14    on the transaction.  Correct?



         15        A    Ma'am, I don't know the legal differences



         16    between avoiding and bailing and reversing a judgment.



         17    I don't -- I'm not an attorney.  I don't know those



         18    technicalities of how any of that would work.



         19        Q    You do know that the TOMA Integrity Plaintiffs



         20    never asked the Court to order the Company to sue Martin



         21    or Friendship or anybody else, don't you?



         22        A    Once again, I don't know how those



         23    technicalities would work.  I don't -- I just don't



         24    know.



         25        Q    Do you believe that TOMA --
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          1        A    And then I wasn't on the board at the time when



          2    the Corporation was receiving legal counsel about the



          3    details of that transaction or that Court -- or that



          4    case.  So, in fact --



          5        Q    So -- okay.



          6        A    So, in fact, I mean, I came onto the board in



          7    March of 2019, and at that time there had already been a



          8    judgment against the Plaintiff, and the appeals process



          9    was beginning.



         10        Q    So none of the testimony that you give in your



         11    rebuttal about the TOMA litigation is based on your



         12    personal knowledge.  Is that correct?



         13        A    No, ma'am, that's not correct.



         14        Q    Because you weren't there, were you?



         15        A    I was there for the appeals process as I just



         16    stated.



         17        Q    None of your rebuttal testimony about the TOMA



         18    litigation other than -- if there is any -- about the



         19    appeals process is based on your personal knowledge, is



         20    it?



         21        A    Ma'am, I am -- I am very aware based on my



         22    personal knowledge of the proceedings of the -- you



         23    know, how the appeal process went, how the Supreme



         24    Court, you know, ruled, et cetera.  So I do have



         25    personal knowledge of those -- you know, of those
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          1    matters.



          2        Q    Can you answer the question?  Isn't it true



          3    that TOMA Integrity Plaintiffs never asked the Court to



          4    require the Company to sue Dana Martin, Friendship



          5    Home & Hangers or anybody else?



          6                  MS. KATZ:  Your Honor, I'm going to



          7    object.  I believe that he's offered -- I believe that



          8    he's answered the question.



          9                  And I'll also object to relevance.  This



         10    line of questioning, as far as who asked who to sue or



         11    what to happen to the property, is not relevant to the



         12    rate -- the issues that are listed in the preliminary



         13    order.



         14                  MS. ALLEN:  Then I move to strike the



         15    rebuttal testimony of Mr. Gimenez concerning these



         16    lawsuits.  If that's so, then he doesn't need to be



         17    testifying about them, and he doesn't have personal



         18    knowledge about them anyway.



         19                  JUDGE SIANO:  Well, so I do believe that



         20    he's already answered the question.  I'll allow this --



         21    him to answer your last question, but I do want to move



         22    on from that.  And, Ms. Allen --



         23                  MS. ALLEN:  I'm sure you do.



         24                  MS. KATZ:  I'm sorry.  I'm going to object



         25    to sidebar.  The "I'm sure you do" -- as an attorney in
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          1    this case, I think it's extremely inappropriate for this



          2    forum and, frankly, rude to Your Honors and to the rest



          3    of the people involved in this matter.



          4                  MS. ALLEN:  I agree that it was rude, and



          5    I apologize.



          6                  JUDGE SIANO:  Sustained, Ms. Allen.



          7    You'll please conduct yourself appropriately.



          8                  MS. ALLEN:  What am I allowed to do at



          9    this point?



         10                  JUDGE SIANO:  You're allowed to ask your



         11    question.



         12                  MS. ALLEN:  Okay.  There's a question on



         13    the table that I'm allowed to get an answer to that



         14    question.  Is that right?



         15                  JUDGE SIANO:  There was an objection that



         16    it was asked and answered.  I'll allow the question, but



         17    I do want you to move on.  Go ahead.



         18                  MS. ALLEN:  Can the court reporter read



         19    back the question, please?



         20                  THE REPORTER:  Given me one moment.



         21                  (Requested portion read)



         22        Q    (BY MS. ALLEN)  Can you answer my question?



         23        A    The question says "never."  I can't say -- I



         24    can't respond to a question -- I can't -- I don't know



         25    if they ever did so.
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          1        Q    (BY MS. ALLEN)  Let me ask it this way:  Are



          2    you aware of any instance in which the TOMA Integrity



          3    Plaintiffs ever asked the Court to require the Company



          4    to sue Dana Martin, Friendship Home & Hangers or anybody



          5    else?



          6        A    That -- those types of discussions would have



          7    occurred in executive council from -- in a meeting that



          8    probably preceded my time on the board.  That would



          9    be --



         10                  JUDGE SIANO:  Mr. Gimenez, I'm just going



         11    to ask you to answer the question asked.  If you don't



         12    have an answer, then you can so state.



         13        A    Okay.  I don't have an answer to that.



         14        Q    (BY MS. ALLEN)  Well, let's try that again



         15    because you ought to.



         16                  I'm asking you if you can think of any



         17    instance in which the TOMA Integrity Plaintiffs sought



         18    to have the Court order the Company to sue Dana Martin,



         19    sue Friendship Home & Hangers or sue anybody else?  You



         20    ought to be able to tell me whether you know of any



         21    instance that happened.



         22                  MS. KATZ:  Your Honor, at this time, I'm



         23    going to object, asked and answered.  Just because he



         24    doesn't know and that wasn't the answer that Ms. Allen



         25    wanted doesn't mean that he didn't answer the question.
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          1    He answered it, and may we please move on.



          2                  JUDGE SIANO:  Sustained.  Let's move on.



          3        Q    (BY MS. ALLEN)  Mr. Gimenez, isn't it true that



          4    when the Company quote-unquote prevailed in the TOMA



          5    Integrity lawsuit the result of that was that the



          6    Company did not get its property back?



          7        A    I'm sorry.  You used the word "bailed"?  Is



          8    that --



          9        Q    I said "quote-unquote prevailed"?



         10        A    Okay.  I'm sorry.  I got hung up on the word



         11    "bail" because that's what I heard.  Could you repeat



         12    your question, please?  I'm sorry.



         13        Q    I can.  Isn't it true that when the Company



         14    quote-unquote prevailed in the TOMA Integrity lawsuit



         15    the upshot of that was that the Company did not get its



         16    property back?



         17        A    Yes, ma'am.



         18        Q    And the Company spent more than a hundred



         19    thousand dollars of the Ratepayers' money to achieve



         20    that result.  Correct?



         21        A    I assume that's the amount.  I would assume



         22    that, yes, that's the -- that is roughly the amount.



         23        Q    Okay.  Isn't it true that the Double F



         24    Plaintiffs never asked any court to order the Company to



         25    bail out on the land transaction?
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          1        A    Say it again.  Isn't it true that -- I'm sorry.



          2        Q    The Double F Plaintiffs in the Double F



          3    lawsuit.  Are you with me?



          4        A    Yes, ma'am.



          5        Q    Those Plaintiffs never asked a court to have



          6    the Company bail out on the land transaction, did they?



          7        A    They have sought its reversal.



          8        Q    They asked the Court to set the land



          9    transaction aside on the grounds that it was



         10    unauthorized and beyond the corporate powers.  Correct?



         11        A    That's how I define "reversal."



         12        Q    So the answer is yes, that's correct?



         13        A    Yes.



         14        Q    All right.  No one with a law license has ever



         15    advised the Company that if the land transaction were



         16    set aside because it was conducted illegally by the



         17    board, because it was unauthorized, because it was



         18    beyond the corporate powers in a transaction where the



         19    buyer was involved, nobody with a law license has ever



         20    told the Company there could be liability to the Company



         21    in that circumstance, have they?



         22        A    Ma'am, I can't -- I can't answer that question.



         23        Q    You can't tell me whether anybody has ever said



         24    that?



         25        A    You're asking if anybody has ever said anything
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          1    to the Company, and I can't -- you know, I -- that's a



          2    pretty broad question.



          3        Q    Are you aware of any instance in which someone



          4    with a law license has advised the Company that if the



          5    land transaction were set aside because it was illegal,



          6    unauthorized, beyond the scope of the corporate powers



          7    or conducted through an abuse of authority by the



          8    directors, that there would be exposure to the Company



          9    in that circumstance?  No one has ever said that so far



         10    as you know.  Isn't that right?



         11        A    You are asking me actually to provide



         12    privileged information as to what our lawyers have



         13    advised us of, and I don't know that I can answer that



         14    question because you're asking for privileged Company



         15    communications.  So I apologize, I don't know that I can



         16    answer that.  I'd have to ask our -- my attorney to help



         17    me on that.



         18        Q    Well, you would first have to determine whether



         19    or not anybody ever made such a communication.  And are



         20    you telling me that you think that there might have been



         21    such a communication?



         22        A    I'm saying that that might have been a part of



         23    a communication that was included -- or part of a



         24    general discussion that would have been included in



         25    executive session.
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          1        Q    Great.  Why don't you see if the Company would



          2    like to answer that question today.  We can have you



          3    consult with your counsel or whatever you'd like.



          4                  MS. KATZ:  Your Honor, number one, I'm



          5    going to object.  I don't hear a question.  Number two,



          6    I believe the question has been asked and answered.  And



          7    number three, I'm not sure how this is relevant to any



          8    of the 11 issues in the preliminary order, what happened



          9    or didn't happen in executive board meeting about this



         10    entire line of questioning.  This is all re-litigating



         11    matters that have either already been litigated or



         12    pending litigation.



         13                  JUDGE SIANO:  Sustained as to relevance.



         14                  MS. ALLEN:  Your Honor, why don't we --



         15    why don't you just instruct me about the extent to which



         16    I'm going to be allowed to cross-examine this witness on



         17    his rebuttal testimony, and I'll get out of your hair.



         18                  JUDGE SIANO:  Okay.  Well, you can



         19    cross-examine him to -- if you have questions about his



         20    rebuttal testimony, then you're free to ask those and --



         21                  MS. ALLEN:  Okay.  Then I'm just going to



         22    keep on doing that.



         23        Q    (BY MS. ALLEN)  Mr. Gimenez, this is with



         24    reference to your answer to the question of why the



         25    legal expenses incurred to litigate these matters are
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          1    just and reasonable expenses.  And you have given



          2    testimony on that topic, have you not?



          3        A    Yes, ma'am.



          4        Q    It was for the purpose of trying to justify the



          5    rates that have been appealed, was it not?



          6        A    Yes, ma'am.



          7        Q    All right.  And you have made statements about



          8    what might have happened if the Company had bailed out



          9    on the land transaction, have you not?



         10        A    I believe so, yes, ma'am.



         11        Q    Isn't it true nobody ever tried to get a court



         12    to require the Company to bail out on the land



         13    transaction?



         14                  JUDGE SIANO:  So, Ms. Allen, to followup



         15    on your request for guidance, in the context of



         16    utilities just and reasonableness might be considered



         17    something of a term of art, and usually it's opined on



         18    by experts, and usually the expenses fall within certain



         19    categories of the utility to operate.



         20                  This is somewhat unusual to have outside



         21    legal expenses involved, but the utility's purpose is



         22    to -- among other things to maintain financial



         23    integrity, and so I do see that the reasonableness of



         24    the expenses does -- is, to some degree, at issue, but I



         25    do think that the detail that you're trying to develop
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          1    at this point is beyond that because we're not here to



          2    relitigate those cases.



          3                  MS. ALLEN:  Your Honor, I'm just going to



          4    ask that his entire testimony on Pages 11 and 12 and 13



          5    in response to the question about legal expenses being



          6    just and reasonable be stricken because I'm not going to



          7    be allowed to cross-examine him, that's fine, but I



          8    would ask that his testimony be stricken.



          9                  JUDGE SIANO:  Well, you can -- you can



         10    cross-examine him on that, but certainly if --



         11    Ms. Allen, with respect to your line of questioning, how



         12    do you see that it relates to the justness and



         13    reasonableness of the -- of the rates?



         14                  MS. ALLEN:  His testimony about what might



         15    or might not is speculative testimony about what might



         16    or might not happen if the Company simply walked away



         17    from its contract has nothing to do with these lawsuits.



         18    These lawsuits were not about the Company walking away



         19    from its contract.  These lawsuits were about having a



         20    Court hold that the contract could not be enforced by



         21    anybody to it because it was illegal, unauthorized



         22    beyond the corporate powers and other stuff.  The buyer



         23    was a sitting director in the middle of that wrongful



         24    conduct.  And the idea that the Company is going to say



         25    it thought it had exposure is nonsense.  That's not what
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          1    these laws were about, and the Company knows it.  If I



          2    can't develop that, okay, but I -- that's what I'm



          3    trying to do.



          4                  JUDGE SIANO:  Okay.  But he's answered



          5    your question to the extent that he can.  We are getting



          6    into some -- a level of detail that he may or may not



          7    have been correct legally, but he's answering to the



          8    extent that he can.  And as I understand it, the



          9    testimony goes to the decision that was made at the time



         10    of -- by the board to authorize these expenses.  So --



         11                  MS. ALLEN:  I don't know what to do.  You



         12    just -- I will take your guidance, but it's important to



         13    develop the record about what is and isn't accurate, and



         14    that's all I know to do.



         15                  JUDGE SIANO:  Okay.  What's your next



         16    question?



         17        Q    (BY MS. ALLEN)  Isn't it true that every dollar



         18    of the Company resources that have been spent in



         19    connection with the Double F lawsuit have been devoted



         20    to preventing the reversal of the land transaction and



         21    preventing the imposition of personal liability on the



         22    directors?



         23        A    Yes, ma'am.



         24        Q    If the Company gets exactly what the board's



         25    attorneys have requested in the Double F lawsuit, the
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          1    Company will not get its land back.  Right?



          2        A    So that is -- that matter is basically pending



          3    the -- with the outcome of the underlying trial in the



          4    48292 case because the judgment hasn't been rendered on



          5    certain questions.  And the Corporation has taken a



          6    neutral stance on the outcome of this -- you know, of



          7    that matter.



          8        Q    Okay.  So now you're telling me that every



          9    dollar that -- of Company money that has been spent is



         10    for a neutral stance?



         11        A    Yes, ma'am, it is a neutral stance --



         12        Q    Uh-huh.



         13        A    -- in terms of -- yes, ma'am.



         14        Q    $500,000 for 2020 is a neutral stance?  Is that



         15    what you're telling me?



         16        A    That money has allowed the Corporation to



         17    proceed without further litigation entanglements that it



         18    believes --



         19                  MS. ALLEN:  Your Honor, this witness is



         20    just about to speculate about legal matters.  I don't



         21    mind him doing it, but I'm going to cross-examine him on



         22    it.



         23                  JUDGE SIANO:  Mr. Gimenez, just answer the



         24    question asked, if you would.



         25        A    Okay.  In --
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          1                  MS. ALLEN:  Could the court reporter read



          2    the question back, please?



          3                  (Requested portion read)



          4        Q    (BY MS. ALLEN)  Do you understand my question,



          5    Mr. Gimenez?



          6        A    Yes, ma'am.



          7        Q    You said the Company has taken a neutral



          8    stance, and I want to know if you're telling us that it



          9    is $500,000 of the Ratepayers' money has been spent on



         10    the Company to take a neutral stance in the litigation?



         11        A    Yes, ma'am.



         12        Q    Can you articulate any basis on which that is



         13    reasonable and prudent on the part of the board?



         14        A    Yes, ma'am.  The other alternatives to the



         15    Corporation would have cost much more in our opinion.



         16        Q    The other alternative to the Corporation.



         17    Okay.



         18                  So let's work at it this way:  You do know



         19    that the pleadings that have been filed in the Double F



         20    case on behalf of the Company asked the Court to prevent



         21    a reversal of the land sale.  You know that.  Right?



         22        A    I'm sorry.  The other pleadings asked to



         23    prevent the land sale?



         24        Q    All of the pleadings that have been filed by



         25    the Company's lawyers have asked the Court not to set

                                                                      300







          1    aside the land transaction.  Isn't that true?



          2                  MS. KATZ:  Your Honor, I'm going to object



          3    again.  This is not relevant.  And if it is relevant,



          4    it's already been asked and answered about 30 minutes



          5    ago.



          6                  JUDGE SIANO:  Sustained to relevance.



          7        Q    (BY MS. ALLEN)  If the Plaintiffs in the



          8    Double F case do not prevail, the land trans -- the land



          9    transaction will not be reversed and the Company will



         10    not get its property back.  Right?



         11                  MS. KATZ:  Objection, relevance.



         12                  JUDGE SIANO:  Sustained.



         13        Q    (BY MS. ALLEN)  Does -- did the board -- in



         14    trying to determine whether and to what extent to extend



         15    the Ratepayers' resources on this litigation, did the



         16    board consider whether the money that it was spending



         17    with its attorneys was being spent to pursue an agenda



         18    that would benefit the Ratepayers?



         19        A    Yes, ma'am, the board has always pursued an



         20    agenda that benefits the Ratepayers.



         21        Q    Had the Court -- if the Court in the Double F



         22    case were to determine that the land transaction was



         23    unauthorized and should be reversed, the Company would



         24    get its land back.  Right?



         25                  MS. KATZ:  Objection, Your Honor,
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          1    relevance.  This is the third time that the same



          2    question has been asked.



          3                  JUDGE SIANO:  Sustained.



          4        Q    (BY MS. ALLEN)  And if the folks on the other



          5    side of the Double F case are successful, the Company



          6    will not get its land back for the benefit of its



          7    Ratepayers.  Correct?



          8                  MS. KATZ:  Objection, Your Honor,



          9    relevance.



         10                  JUDGE SIANO:  Sustained.



         11        Q    (BY MS. ALLEN)  How could it not be in the



         12    Ratepayers' best interest to get the land back through a



         13    Court judgment that is illegal?



         14        A    I'm sorry, ma'am.  How could it not --



         15        Q    How could it possibly be in the best interest



         16    of the Company's Ratepayers if the result -- let me back



         17    up.  Let me ask it differently.



         18                  How could it possibly benefit the



         19    Company's Ratepayers if its directors, current and



         20    former, cannot be held accountable for their wrongful



         21    conduct?



         22                  MS. KATZ:  I'm going to object to



         23    relevance, Your Honor.  We're talking about legal



         24    expenses that were included in the 2019 rate increase.



         25    I'm not sure how this has anything to do with that rate
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          1    increase or rate case expenses.



          2        Q    (BY MS. ALLEN)  Mr. Gimenez, maybe I just



          3    misunderstood this whole thing.  Are you -- the Company



          4    paid resources to lawyers for the Double F lawsuit



          5    during 2019.  Right?



          6        A    Yes, ma'am.



          7        Q    And that's what I'm asking you about.  Are we



          8    clear?



          9        A    Yes, ma'am.



         10        Q    Because the Company has taken the position that



         11    that money that was spent to pay lawyers in the Double F



         12    lawsuit in 2019 is a cost of service.  Right?



         13        A    All legal expenses are a cost of service,



         14    ma'am.



         15        Q    I'm trying to figure out how in the world legal



         16    fees spent to prevent the Company from getting its



         17    property back are in the Ratepayers best interest and



         18    for their benefit.



         19        A    I'm sorry.  Was there a question there?



         20        Q    Yes.



         21        A    Can you restate it?



         22        Q    How is it -- how is it that the board's



         23    expenditure of corporate assets for the purpose of



         24    preventing the Company from recovering its property, how



         25    is that in the best interest of the Ratepayers?
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          1        A    Ma'am, that would require a very lengthy



          2    explanation that's contained in my testimony.



          3        Q    I'm ready.



          4                  JUDGE SIANO:  Well, he's referenced his



          5    testimony.  I'm not --



          6        Q    (BY MS. ALLEN)  Line and page.



          7        A    Okay.  Okay.  Page 12, Line 3, "Since 2017,



          8    three different sets of attorneys have advised three



          9    different WOWSC Boards that any attempt to use legal



         10    processes to coerce the land's return at the original



         11    sale price of $200,000 from Ms. Martin could be -- could



         12    at the very least subject the Corporation to a lawsuit



         13    or counterclaim asserting a breach of the land sale



         14    contract."



         15        Q    All right.  With regard to that testimony,



         16    isn't it true that you cannot think of a single instance



         17    in which anybody has attempted to use legal process fees



         18    to coerce the land's return, can you?



         19        A    Ma'am, both lawsuits are about coercing the



         20    Company to getting the land back.



         21        Q    Okay.  Here it is.  Neither of those lawsuits



         22    is about coercing the Company to do anything.  Isn't



         23    that right?



         24        A    The effect of both lawsuits, to my knowledge,



         25    was trying to coerce the Company in getting the land
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          1    back.



          2        Q    And if you're wrong about that, then all of



          3    this testimony is wrong.  Right?  Because you're wrong.



          4                  JUDGE SIANO:  Ms. Allen, you can argue



          5    that in posthearing briefing.



          6                  MS. ALLEN:  I could if there were evidence



          7    in the record.



          8                  JUDGE SIANO:  This is -- I'm not going to



          9    have you arguing with the witness.



         10                  MS. ALLEN:  If I can just get an answer to



         11    the question of whether he is aware of anybody



         12    attempting to use legal process fees to coerce the



         13    land's return as opposed to Plaintiffs who are asking a



         14    Court to review the transaction to determine whether



         15    it's legal.  That's my question.



         16                  JUDGE SIANO:  And he's testified to that



         17    and that's his position, and you can disagree with that



         18    and you can make your argument, but I'd like you to move



         19    on.



         20        Q    (BY MS. ALLEN)  Had the Company decided on its



         21    own to try to recover its property for the benefit of



         22    its Ratepayers, it probably would have spent some money



         23    to do that.  Right?



         24        A    Yes, ma'am.



         25        Q    And it might or might not have prevailed.
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          1    Right?



          2        A    Yes, ma'am.



          3        Q    But at least it would be spending money with



          4    the prospect that it would recover a valuable asset that



          5    could then be used for its Ratepayers' benefit.  Right?



          6        A    Yes, ma'am.



          7        Q    Which is a vastly different thing from using



          8    Company resources for the purpose of preventing the



          9    Company from getting its property back.  Right?



         10        A    I don't think that they are the same thing.



         11        Q    It's a vastly different thing.  That's what I



         12    asked you.  It's a vastly different thing, isn't it?



         13        A    It would all go back to what -- the board's



         14    determination of the best long-term prospects for either



         15    course, and in the -- I mean, this all -- in the case



         16    that the Corporation would try to recover the land as



         17    we've stated, it would have provided -- it would have



         18    cost an incredible amount of money with limited



         19    likelihood of success.  And, in fact, we know now



         20    because of the Judge's order, the May 3rd order, that



         21    the water company would not likely have prevailed if it



         22    had pursued that course and then --



         23        Q    Is that your legal opinion?  Is that your legal



         24    opinion?



         25        A    Ma'am, I don't have a legal opinion.
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          1        Q    Okay.  All right.  But in any event, nobody



          2    ever made the Company try to recover its land.  Fair



          3    enough?



          4        A    No, ma'am, that's not fair.



          5        Q    Okay.  You rendered the legal opinion on



          6    Page 13 of your rebuttal testimony that the Company's



          7    insurance would not have covered the Company for



          8    exposure from an interested director who acquired



          9    Company property for a fraction of its value.  Do you



         10    see that?



         11        A    No, ma'am, I don't.  If you could --



         12        Q    Would the --



         13        A    You said page --



         14        Q    Page 13, question (as read) Would the WOWSC



         15    insurance cover litigation expenses if Martin were to



         16    pursue it.  Do you see that?



         17        A    Let me read this.



         18        Q    It starts at Line 7.



         19        A    So the question asked whether -- if the



         20    corporation -- to me this is what the question asks:  If



         21    the Corporation were to sue Dana Martin and become the



         22    Plaintiff against Ms. Martin, would the insurance



         23    company have covered that decision of the board?



         24        Q    Fair enough.  You're not trying to render an



         25    opinion that the insurance company wouldn't have covered
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          1    the Company had Martin sued it back?  You're not saying



          2    that?



          3        A    No, ma'am, that's not what I'm saying.



          4        Q    Okay.



          5        A    I'm saying that the Corporation would not have



          6    received funds from the insurance company to sue



          7    Ms. Martin.



          8        Q    Fair enough.



          9        A    And so it would have had to have been paid



         10    because the Corporation then would have been the



         11    aggressor, the Corporation would have had to pay and



         12    increase Ratepayers' rates to pursue that litigation.



         13        Q    And had it prevailed, it would have gotten



         14    value?



         15        A    Some value, but I think that --



         16        Q    Okay.



         17        A    I think that the board's decision was that



         18    there was not enough value to --



         19        Q    I'm really not asking for your legal assessment



         20    because if you give it, I'm going to have to



         21    cross-examine you about it.  That wasn't my question.



         22        A    Okay.  I was not giving you -- okay.



         23        Q    So you do know that had Martin sued the Company



         24    or its directors, then they could have asked the



         25    insurance company to cover it and defend it.  Right?
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          1        A    Ma'am, I'm not familiar enough with that



          2    contract to have -- to answer that question.  We



          3    certainly would have presented it to the corporate -- to



          4    the insurance company, but, you know, based on the



          5    insurance company's reluctance to do anything positive



          6    for the Corporation, I doubt that -- it's just -- I



          7    can't speculate as to what they would have done, but we



          8    certainly would have presented it to them.



          9        Q    On Page 13 of your rebuttal testimony beginning



         10    at Line 14, you say, "The Directors should not be



         11    personally liable for lawsuits brought against them



         12    based simply on their capacity as a volunteer director



         13    of the Corporation."  Do you see that?



         14        A    Yes, ma'am.



         15        Q    That was the philosophy that prompted the



         16    board's approval of the litigation costs that are



         17    included in these rates.  Correct?



         18        A    Yes, ma'am.



         19        Q    There was a point in time in very late 2019



         20    when the directors who were getting Company money for



         21    the litigation costs were asked to sign an undertaking.



         22    Do you remember that?



         23        A    They were asked to sign -- I believe we



         24    signed -- I can't remember if it was an affidavit or



         25    something about -- it was a -- it was essentially a
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          1    promissory note of the directors to the Corporation



          2    saying that if we were found to have violated the law or



          3    what have you in any way that we would repay the



          4    Corporation for the legal expenses that had been



          5    incurred.



          6        Q    But many hundreds of thousands of dollars in



          7    legal expenses have been advanced for the directors'



          8    benefits without that promise.  Isn't that true?



          9        A    No, ma'am.



         10        Q    Well, okay.  I'm not going to waste your time



         11    right now, but what we'll do is offer into evidence the



         12    Company's discovery responses about that to find out how



         13    much the Company spent.  So I'll hold that thought and



         14    I'll put that in evidence later.



         15        A    Well, ma'am, let me -- let me clarify the



         16    answer.  The -- you asked for many hundreds of thousands



         17    of dollars, and the fact is at that time that was in



         18    2019, even in November of 2019 we had not received bills



         19    or had any sort of, you know, depositions or discovery



         20    at that point.  So that's -- and the directors weren't



         21    added for -- the directors were not added to the 48292



         22    case for the -- for personal damages until you came on



         23    board in November or --



         24                  MS. ALLEN:  Your Honor, he's not answering



         25    the question that I've asked him.  I don't mind him
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          1    talking if you want him to, but he's not answering



          2    anything that I asked.



          3                  JUDGE SIANO:  It sounds like he's



          4    clarifying his response, but if -- Mr. Gimenez, are you



          5    done clarifying?



          6        A    I think so.  I mean, I could go into more



          7    detail about how the timeline that she presented was



          8    incorrect saying that we had signed an affidavit when



          9    many hundreds of thousands of dollars had been expended.



         10    I mean, that's just incorrect.



         11                  JUDGE SIANO:  Okay.  Thank you.  Let's



         12    wait for the next question.



         13                  Ms. Allen?



         14        Q    (BY MS. ALLEN)  Isn't it true that nobody on



         15    behalf of the Company has ever presented to the



         16    Commission in this proceeding any sort of affidavit or



         17    statement or something of that effect -- to the effect



         18    that the rate case expenses or the legal expenses were



         19    just and reasonable?  Isn't that right?



         20        A    Ma'am, I think my whole testimony has opined to



         21    the fact that we have had numerous allegations, false



         22    allegations, brought against us and the corporation, and



         23    we have --



         24                  MS. ALLEN:  Your Honor, that's not what



         25    I'm asking.
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          1                  JUDGE SIANO:  All right.



          2        A    Well --



          3                  MS. ALLEN:  I don't mind him going on



          4    about this, but I'm going to cross-examine him about it.



          5    I know what he's going to say.



          6                  JUDGE SIANO:  Ms. Allen, if you have an



          7    objection, then make an objection.



          8                  MS. ALLEN:  My objection is he's being



          9    nonresponsive.



         10                  JUDGE SIANO:  Okay.  Sustained.



         11                  Mr. Gimenez, please respond to the



         12    question asked.



         13        A    Okay.  And the question asked was -- I'm sorry.



         14        Q    (BY MS. ALLEN)  Whether anybody with the



         15    Company has filed any sort of statement or affidavit in



         16    this proceeding to the effect that the legal fees



         17    either -- the legal fees on which these rates are based



         18    or the rate case expenses are just and reasonable.



         19        A    I have filed testimony to that effect.



         20        Q    And that's it?



         21        A    I have not been asked to sign any sort of



         22    affidavit.  I would.



         23        Q    I'm not being critical, I'm just asking did you



         24    do it or not?



         25        A    Ma'am, I just answered that.  I said my
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          1    testimony testifies to that.



          2        Q    Okay.  You understood when you became a



          3    director of the Company that -- and the President of the



          4    board that it was your duty to act in the best interest



          5    of the Company and its Ratepayers.  Correct?



          6        A    Yes, ma'am.



          7        Q    There is nothing in the Company's governing



          8    documents that says that it's your duty to act in the



          9    best interest of your fellow directors.  Right?



         10        A    I haven't looked at those documents recently to



         11    say yes or no to that.



         12        Q    Okay.  You understood when you became a



         13    director and the president of the board that it was your



         14    duty to observe the limitations within the governing



         15    documents on the Company's use of its assets.  Correct?



         16        A    Again, I haven't reviewed that to affirmatively



         17    state -- to answer your question.  I don't mean to be



         18    evasive.



         19        Q    Do you have an understanding today as to



         20    whether or not you as a director of the Company have a



         21    duty to observe the limitations on the corporate powers



         22    that are set forth in the governing documents?



         23        A    We have an obligation to respond to the -- to



         24    the bylaws and the state laws for operating our water



         25    supply corporation.
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          1        Q    Are you aware that there are limitations on the



          2    powers of the Corporation to use its assets within its



          3    governing documents?



          4        A    I haven't -- I haven't reviewed that to respond



          5    to that question.



          6        Q    Okay.  Okay.  Just to close the loop as best we



          7    can on these lawsuits, there are two lawsuits that were



          8    filed by others and they are the TOMA and Double F case.



          9    Right?  There were two -- three lawsuits that were filed



         10    by the Company.  Right?



         11        A    In 2019, there were -- there was the TOMA



         12    Integrity lawsuit that was in the appeals process.  In



         13    2019 -- or May of 2019, the Double F Hangar suit was



         14    filed against the Corporation and its directors.  In



         15    August roughly, September maybe, the Corporation filed



         16    suit to protect privileged documents related to its



         17    invoices against the attorney general, and we prevailed



         18    in that.  So those are -- those are the three lawsuits



         19    that occurred in 2019 to my recollection.



         20        Q    I'm not talking -- I didn't ask you 2019.  I'm



         21    asking you this question:  How many lawsuits have been



         22    filed by the Company during your tenure?



         23        A    How many have been filed by the Company?



         24        Q    During your tenure.



         25        A    By the Company?

                                                                      314







          1        Q    Yes.



          2        A    The Company has filed three lawsuits.



          3        Q    One lawsuit against the Attorney General to



          4    prevent the disclosure of invoices that are now on its



          5    Website.  Right?



          6        A    Right.



          7        Q    One lawsuit against the Attorney General to



          8    prevent the disclosure of legal invoices that are now on



          9    its Website.  Correct?



         10        A    Correct.



         11        Q    One lawsuit to which the directors are also



         12    parties, Plaintiff, against the insurance carrier.



         13    Correct?



         14        A    Yes, ma'am.



         15        Q    The Company is accruing legal expenses in each



         16    of those three matters.  Correct?



         17        A    No, ma'am.



         18        Q    It is not?



         19        A    No, ma'am.



         20        Q    Let me ask it this way.



         21        A    Not now.



         22        Q    Let me ask it this way:  Prior to the time the



         23    Company decided to release the legal invoices that were



         24    the subject of the two AG cases, the Company incurred



         25    legal expenses in connection with those lawsuits.
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          1    Right?



          2        A    Yes, ma'am.



          3        Q    Those are included in the expenses on which the



          4    rates were determined.  Right?



          5        A    Only one of those two lawsuits would have been



          6    included --



          7        Q    Okay.



          8        A    -- in the rate case.



          9        Q    The second one, though, is the revenue that the



         10    Company is raising from the rate increase, that is being



         11    used to pay legal fees for the second AG lawsuit.



         12    Right?



         13        A    It's not being used that way now.



         14        Q    It was -- thank you.  It was being used for



         15    that purpose while there was a balance due on that file.



         16    Right?



         17        A    Yes, ma'am.



         18        Q    And so the rate increase money paid off legal



         19    bills for the second lawsuit involving the Attorney



         20    General.  Right?



         21        A    I wouldn't say that they paid it off.  They



         22    were part of our, you know, fees to -- that are owed to



         23    the Company.  I don't know if they were paid off



         24    directly.



         25        Q    The third lawsuit that is being brought by the
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          1    Company -- is being brought by the Company and the set



          2    of directors.  Correct?



          3        A    Yes, ma'am.



          4        Q    The Company resources are being used to fund



          5    that litigation.  Correct?



          6        A    Yes, ma'am.



          7        Q    The director, parties, Plaintiffs, are not



          8    footing any part of that bill.  Is that right?



          9        A    No, ma'am.  That's 2021 litigation you're



         10    talking about.



         11        Q    Okay.  I'm not asking a date.  Isn't it true



         12    that from the time that lawsuit was filed to now the



         13    individual directors who are parties, Plaintiff, and



         14    seek a recovery against the insurance company are not



         15    footing any part of that expense?



         16        A    That's correct.



         17        Q    Okay.  The board has approved the expenditure



         18    of Company resources for that purpose.  Correct?



         19        A    Yes, ma'am.



         20        Q    And it is using the revenues generated by this



         21    rate increase to make payments on the account with the



         22    attorneys for that litigation.  Right?



         23        A    Yes, ma'am.



         24        Q    And those fees -- attorneys' fees for that



         25    lawsuit brought by the Company are continuing to accrue.
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          1    Correct?



          2        A    That -- I mean, no -- yes and no.  The



          3    Corporation is not active with that litigation, just --



          4    well, I guess it is.  So, yes, ma'am, you're right.  I'm



          5    getting too detailed myself in terms of where that case



          6    is.



          7        Q    I'm trying to keep it simple.



          8                  And so the Company's -- the Company's rate



          9    design, if you will, would -- if it were sustained would



         10    enable the Company to continue to collect the higher



         11    rate until such time as its legal bill from the



         12    insurance company lawsuit that the Company and the



         13    directors have filed is retired.  Right?



         14        A    Yes, ma'am.



         15        Q    So even -- let's just -- even if all the



         16    litigation were to stop tomorrow, there's still a



         17    balance of legal fees that the board has caused the



         18    Company to be obligated to pay.  Is that right?



         19        A    Yes, ma'am, we have to pay our part.



         20        Q    And the -- and the board's idea is that it



         21    would keep this rate increase in place and use those



         22    revenues for as long as it took to pay off the balance



         23    for those legal fees.  Correct?



         24        A    Ma'am, as soon as we are paid -- as soon as we



         25    have paid those bills, we want to decrease those rates,
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          1    and we've said that from beginning from our meetings in



          2    February of 2020, that that was the exact intent of the



          3    board to pay our bills and then decrease the rates.



          4        Q    I really am not asking about intent, I'm simply



          5    asking about mechanics.  I want to be sure that I am



          6    clear on the mechanics.



          7                  If the Company has its way, this rate



          8    increase will stay in place until such time as all of



          9    the legal expenses from all of the lawsuits that have to



         10    do with the 2016 land transaction have been paid in



         11    full.  Correct?



         12        A    That was the intent of the board at that time.



         13        Q    Has it changed?



         14        A    I can't speak for a future Board -- I can't



         15    speak for what a future Board might do.



         16        Q    Okay.  Fair enough.  But at the time the rates



         17    were made, that was the purpose -- that was the purpose



         18    and intent of the board?



         19        A    Yes, ma'am, that's what I said.



         20        Q    Okay.  You know, of course, that the PUC has



         21    issued a certificate of convenience and necessity to the



         22    Company to provide water service in a service area that



         23    includes Windemere Oaks and the airport and probably a



         24    little more area.  Right?



         25        A    Yes, ma'am.
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          1        Q    The PUC has also issued a certificate of



          2    convenience and necessity for that same area that



          3    authorizes the Company to provide sewer service.



          4    Correct?



          5        A    Yes, ma'am.



          6        Q    As a result of the PUC having issued those



          7    certificates, if you want to live in Windemere Oaks or



          8    the airport or the area right around there and you want



          9    to have running water and indoor plumbing, you must deal



         10    with the Company on those issues.  Correct?



         11        A    You must become a member, yes, ma'am.



         12        Q    All I'm getting to is that if anybody who is in



         13    the service area is required to have service from the



         14    Company if they want service.  Correct?



         15        A    Yes, ma'am, they must apply to be a member.



         16        Q    The PUC remains ultimately responsible for



         17    ensuring that the Company's rates are just and



         18    reasonable if the Ratepayers complain about them.



         19    Correct?



         20        A    Ma'am, I can't speak to the PUC's mission.



         21        Q    If you don't know, it's fair just to say "I



         22    don't know."



         23        A    I don't know.



         24        Q    These certificates of convenience and



         25    necessity -- well, let me -- let me back up and ask you
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          1    if you know this:  Wouldn't you agree with me that the



          2    Company's Ratepayers have the legal right to request



          3    records of their company through the Public Information



          4    Act?



          5        A    Yes, ma'am.



          6        Q    The Company's members and Ratepayers have the



          7    legal right to seek redress if they think that their



          8    fiduciaries on the board have betrayed them.  Wouldn't



          9    you agree?



         10        A    Yes, ma'am.



         11        Q    The Ratepayers and members of the Company have



         12    the right to follow the directives of the bylaws if they



         13    wish to try to remove a director.  Correct?



         14        A    Yes, ma'am.



         15        Q    The members and Ratepayers of the Company are



         16    entitled to expect that their Board will follow and



         17    abide by the governing documents, don't they?



         18        A    I guess so, ma'am.



         19        Q    They have every right to take their fiduciaries



         20    to task if those fiduciaries fail to comply with the



         21    Company's governing documents, don't they?



         22        A    Yes, ma'am.



         23        Q    In fact, if the board's noncompliance gets to a



         24    point, the PUC can actually step in.  Right?



         25        A    I don't know.
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          1        Q    You don't know?



          2                  Okay.  The Ratepayers and customers of the



          3    Company have every legal right to appeal a ratemaking



          4    decision to the Public Utility Commission, don't they?



          5        A    Yes, ma'am.



          6        Q    They did not give up these legal rights by



          7    virtue of the certificates that require them to deal



          8    with the Company, did they?



          9        A    No, ma'am.



         10        Q    Okay.  We looked in Mr. -- during Mr. Nelson's



         11    testimony at a provision of the tariff that pertains to



         12    assessments.  Are you familiar with that?



         13        A    Yes, ma'am.



         14        Q    It's a provision of the tariff that says that



         15    if the Company's revenues from the provision of services



         16    is not sufficient to pay costs incident to the operation



         17    of the system during a particular year, the board shall



         18    make and levy an assessment against each member, and it



         19    goes on.



         20                  You're familiar with what I'm talking



         21    about.  Correct?



         22        A    Yes, ma'am.



         23        Q    There's no provision in the Company's bylaws



         24    for an assessment?



         25        A    I'm sorry.  I coughed.  There's no provision in
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          1    the Company's bylaws --



          2        Q    Authorizing an assessment, is there?



          3        A    I would have to -- I don't know.  I don't -- I



          4    can't -- I don't know about -- I haven't reviewed the



          5    bylaws recently to respond to that.



          6        Q    Wouldn't it be important for the president of



          7    the Board of directors signing a tariff to know whether



          8    or not the provisions of the tariff were authorized by



          9    the Company's governing documents?



         10        A    Ma'am, we rely on counsel so -- to provide us



         11    with how we should perform our duties with respect to



         12    the bylaws and the tariffs.  So, yes, ma'am, the



         13    president should know that by virtue of his interaction



         14    with the attorneys in the course of --



         15        Q    Yours --



         16        A    -- of the operation.



         17        Q    Your signature -- your signature is on the



         18    tariff, isn't it?



         19        A    Yes, ma'am, I believe it is.



         20        Q    And I'm understanding from your testimony that



         21    you don't know one way or the other whether are not the



         22    Company's governing documents authorized the Company to



         23    impose an assessment.  Do I hear you right?



         24        A    Ma'am, I haven't read the bylaws to be familiar



         25    with how that's stated, but I'm sure that the bylaws
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          1    allow the Corporation to modify its tariff when it needs



          2    to modify its tariff.  I don't know how all this works.



          3    I'm not an attorney.  I rely on legal counsel for that.



          4        Q    I just want to be sure I'm clear, and it's a



          5    yes or no.



          6                  When you signed the tariff, did you know



          7    one way or the other whether the Company's governing



          8    documents authorized the Company to levy an assessment?



          9                  MS. KATZ:  Your Honor, I'm going to object



         10    to asked and answered.  He explained that twice.



         11                  MS. ALLEN:  I don't think I've gotten an



         12    answer, but --



         13                  JUDGE SIANO:  Mr. Gimenez, can you answer



         14    that question?



         15        A    I mean, I think I have.  I don't -- I can't



         16    point specifically to right now a bylaw --



         17        Q    (BY MS. ALLEN)  A good enough answer unless you



         18    want to make more.



         19        A    Okay.  There's my answer.



         20        Q    The Company's tariff that you signed refers to



         21    Article 18 of the USDA modeled bylaws Section 1.  Right?



         22        A    If you say so.



         23        Q    Do you recall one way or the other whether the



         24    tariff that you signed and its assessment provision



         25    referred to the USDA modeled bylaws?
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          1        A    I don't recall.



          2        Q    Do you know whether other water supply



          3    companies operating in Texas have bylaw provisions



          4    concerning assessment?



          5        A    No, ma'am.



          6        Q    Would you agree with me that neither the



          7    Company's governing documents nor its tariff authorizes



          8    the Company to impose a surcharge?



          9        A    Yes, ma'am, I agree with you.



         10        Q    Okay.



         11        A    We do not have a surcharge capability in our



         12    tariff.



         13        Q    Okay.  The board claims that their -- that the



         14    revenues from the sales of water and wastewater were not



         15    sufficient for the payment of all of the costs for which



         16    the Company was obligated in 2019.  Correct?



         17        A    That's correct.



         18        Q    The assessment provision of the Company's



         19    tariff says that in those circumstances the board shall



         20    make and levy an assessment.  Right?



         21        A    I haven't seen -- seen that, but the -- I don't



         22    think that that's exactly what it says about the



         23    assessment.



         24        Q    In any event, the board did not make and levy



         25    an assessment in an effort to true-up the 2019 expenses.
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          1    Correct?



          2        A    No, the board did not use an assessment at that



          3    time.



          4        Q    Had the board imposed an assessment, it would



          5    have been quite large, wouldn't it?



          6        A    Ma'am, that's speculation.  There's different



          7    ways to interpret what the tariff says, and I can't



          8    really -- I mean, I can go through the different



          9    hypothetical situations about how that assessment could



         10    be read and how it might be applied, but I don't think



         11    we're here to speculate.



         12        Q    Thank you.



         13                  Isn't it true that the board made some



         14    calculations about the amount of an assessment that



         15    might be required in order for it to true-up its



         16    expenses for 2019?



         17        A    I don't recall that the board did that.  I



         18    mean, we --



         19        Q    Okay.  If you don't recall, you don't recall.



         20    Good enough.



         21        A    Okay.  I mean, let me -- let me just say



         22    that --



         23        Q    The way that --



         24        A    -- in January 2020 when we were making -- when



         25    George and Mike and James Smith and I were contemplating
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          1    how we would handle the financial situation, we



          2    certainly did contemplate all of the, you know,



          3    finances -- the financial, you know, obligations of the



          4    Corporation at the time, not just including the legal



          5    fees, but also the commitment to comply with TCEQ



          6    regulations for the generator, to pay that and to pay



          7    for commitments that we made to the LCRA for



          8    conservation efforts so we could, you know, use



          9    conservation to keep up with future supply and demand.



         10    So there were all kinds of considerations at the time



         11    not entirely related to the legal fees, but they were



         12    included in consideration for all -- you know, for all



         13    the obligations of the Company and all the opportunities



         14    that -- or instruments available to us to meet those



         15    obligations.



         16        Q    Is there anything else you'd like to say about



         17    that?



         18        A    No, ma'am.  I think that completes that.



         19        Q    Okay.  All right.  Would you agree with me that



         20    if it is determined that the board was required under



         21    the tariff to levy an assessment to true-up expenses for



         22    the Year 2019, then we can be sure that the board did



         23    not comply with that requirement?



         24        A    I'm sorry, ma'am.  The board will comply with



         25    whatever we need to comply with to run a safe, adequate
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          1    water system that meets -- that meets its obligations to



          2    our Ratepayers.



          3                  MS. KATZ:  Your Honor, I'm going to object



          4    to that answer as nonresponsive, and I'd like to have



          5    the question read back.



          6                  JUDGE SIANO:  Okay.  What was the



          7    question?



          8                  MS. ALLEN:  Could the court reporter read



          9    the question back, please, ma'am?



         10                  (Zoom video lost)



         11                  JUDGE SIANO:  Do we have a court reporter?



         12                  MS. ALLEN:  Ms. Pence, can you -- can you



         13    hear us?



         14                  THE REPORTER:  (No response)



         15                  MS. ALLEN:  Huh-oh.



         16                  MS. KATZ:  It was frozen and now she



         17    disappeared.  I see her audio is on.



         18                  JUDGE SIANO:  Ms. Pence, are you there?



         19                  THE REPORTER:  (No response)



         20                  JUDGE SIANO:  Ms. Pence, we've lost you.



         21                  MS. ALLEN:  Your Honor, ought we to go off



         22    the record momentarily to re-establish communications



         23    with the court reporter?



         24                  JUDGE SIANO:  I believe we're off the



         25    record if we don't have a court reporter.
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          1                  MS. ALLEN:  Good point.



          2                  (Recess:  11:36 a.m. to 11:43 a.m.)



          3                  JUDGE SIANO:  All right.  Back on the



          4    record.  Our reporter is back.



          5                  Go ahead and read back the question,



          6    Ms. Pence.



          7                  (Requested portion read)



          8                  JUDGE SIANO:  And, Mr. Gimenez, response,



          9    please.



         10                  Can you read that back as well?  There was



         11    an objection to nonresponsive.  Ms. Pence.



         12                  (Requested portion read)



         13                  JUDGE SIANO:  Okay.  I'll sustain as to



         14    nonresponsive.



         15        A    Okay.  I'm sorry.  Can you repeat the question



         16    one more time?



         17                  JUDGE SIANO:  Ms. Allen?



         18                  MS. ALLEN:  I'm sorry.  I thought the



         19    court reporter was going to read it back.  I apologize,



         20    Your Honor.



         21                  Could the court reporter read the question



         22    back, please?



         23                  (Requested portion read)



         24        A    I'm not sure I can -- I don't know how to



         25    answer the question.  There's two parts to it that
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          1    aren't making sense to me.



          2        Q    (BY MS. ALLEN)  How about if I try to rephrase



          3    it and make it simpler?



          4        A    That would be great.  Thank you.



          5        Q    Did the board levy an assessment in order to



          6    true-up expenses for 2019?



          7        A    No, ma'am, we did not levy a special



          8    assessment.



          9        Q    Okay.  Let me show you a discovery response



         10    that you sponsored.  It's a response to Ratepayers 3-6.



         11    Do you see it?



         12        A    Yes, ma'am.



         13        Q    And I just want to scroll to the extent that



         14    you need me to so that you are able to confirm that this



         15    is the Company's response that has your name on it.



         16        A    Yes, ma'am.



         17        Q    Okay.  And it pertains to special assessments.



         18    Right?



         19        A    Yes, ma'am.



         20                  MS. ALLEN:  For the record, I'm going to



         21    mark it as Exhibit 29.



         22                  (Exhibit Ratepayers No. 29 marked)



         23        Q    (BY MS. ALLEN)  And I want to ask you about



         24    these calculations.  So what you say here is that there



         25    was $121,659.17 that was billed but was not included in
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          1    the total cost figure.  Right?



          2        A    That's right.



          3        Q    And you said that you did not consider the



          4    121,659 as cost for that purpose.  Right?



          5        A    That's right, we did not include that in the



          6    rate study.



          7        Q    It says, "We had indications that a special



          8    assessment for the 2019 amounts would be about $449 per



          9    member."  Do you see that.



         10        A    Yes, ma'am.



         11        Q    How was that calculated?



         12        A    Well, I assume that we just took the 121,659.17



         13    figure and divided that by 271.



         14        Q    Was it that the board didn't think the



         15    membership would accept an assessment in the amount of



         16    $449 per member?



         17        A    I don't -- I don't recall that as a



         18    consideration.



         19        Q    Okay.  There was a mechanism in the tariff that



         20    arguably would have allowed the board to true-up



         21    expenses, and what I'm hearing -- for 2019, and what I'm



         22    hearing you say is that the board elected not to use



         23    that mechanism.  Right?



         24        A    That's right.



         25        Q    So what prompted the board not to use that
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          1    mechanism to true-up expenses that it claimed were cost



          2    of operation for 2019?



          3        A    I believe the consideration was simply that we



          4    had not paid those.  The loss calculation for 2019 based



          5    on the actual amount spent was -- for the calendar or



          6    fiscal -- the fiscal year of 2019 was, you know, fairly



          7    minimal at the time.  These are hype -- you know, these



          8    were hypothetical expenses that had been incurred but



          9    not paid to the 2019 fiscal year budget or, you know,



         10    reconciliation.  So we didn't consider that the tariff



         11    would allow that.  I mean, we didn't have -- you know,



         12    we didn't have any -- we had guidance from the TRWA, I



         13    think, that we should only include expenses that had



         14    been paid in 2019.



         15        Q    Okay.  Great.  I need to go back to something



         16    that you just said because I don't think I heard you



         17    right.



         18                  You said the $121,659 was hypothetical?



         19        A    Well, it was hypothetical to the 2019 budget or



         20    the 2019 -- not the 2019 budget, but the 2019 year-end



         21    reconciliation.  In other words, it didn't --



         22        Q    Well --



         23        A    It didn't exist in our December financial



         24    report that we got because it had not been paid.  And



         25    so, therefore, we were using numbers for the TRWA rate
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          1    study from -- directly from our 2019 expense calculation



          2    that was -- that was, you know, paid in December.



          3        Q    I get that, but wouldn't -- I mean, those --



          4    the 121 -- there's nothing hypothetical about the



          5    $121,659.



          6        A    No, ma'am, you're correct, there's nothing



          7    hypothetical about it.  It's hypothetical as to



          8    whether -- it would have added an asterisk to our



          9    budget -- I mean, to our year-end reconciliation, and we



         10    didn't choose to add that asterisk to -- you know, to



         11    the budget.



         12        Q    It was debt that the board had incurred on



         13    behalf of the Company and that was not reported on its



         14    year-end financials.  Isn't that right?



         15        A    No, ma'am, that was not debt.



         16        Q    It was owed by the Company for services



         17    rendered in 2019.  Correct?



         18        A    It was owed, but, you know, we reserve a



         19    special term for debt for loans from, you know, CoBank



         20    or First United Bank for property -- I mean for our



         21    capital infrastructure.



         22        Q    Okay.  But the Company doesn't get to pay only



         23    the debt for the capital infrastructure, the Company has



         24    to pay all of its debt.  Right?



         25        A    Ma'am, that's why I've been referring to it as

                                                                      333







          1    our outstanding obligations.



          2        Q    And that amount was not reported anywhere in



          3    the financials, either as debt or negative cash flow.



          4    Correct?



          5        A    That's correct, and it should not have been.



          6        Q    That really wasn't my question.  You can speak



          7    to that if you want.



          8                  Do you recall the Company produced the



          9    legal invoices for November and December which were not



         10    included in the rate calculation?  Do you remember that?



         11        A    Yes, ma'am.



         12        Q    And I'm going to -- I'm just looking here to



         13    see what was furnished.  There is an invoice for



         14    December 18th of 2019 from Lloyd-Gosselink re general



         15    counsel in the amount of 17,579.  So that was one of the



         16    debts for 2019 work that existed at the end of the year.



         17    Correct?



         18                  MS. KATZ:  Your Honor, pardon me,



         19    Ms. Allen and Mr. Gimenez.  I would -- it would really



         20    be helpful -- and I'm not sure with everybody else who



         21    has their exhibits and testimony and everything in front



         22    of them -- if Ms. Allen knows where a document is that



         23    she's referring to that she can point us to that, for



         24    example, the legal invoices on a specific day would



         25    help, I think, us all and also to clarify the record for
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          1    briefing of what she's actually talking about.



          2                  JUDGE SIANO:  Ms. Allen, just for the



          3    benefit of everyone so we can follow along, can you



          4    reference an exhibit?



          5                  MS. ALLEN:  Your Honor, I will tell



          6    everyone that I am finding these invoices at the



          7    Company's -- hang on one second.  I want to get it



          8    right -- the Company's response to Ratepayer's



          9    Representative Third Request for Information.  It's 3-19



         10    and the attachment.



         11                  JUDGE SIANO:  Okay.  Is that an exhibit?



         12                  MS. ALLEN:  It is not an exhibit, and I



         13    don't intend to make it an exhibit.  I simply want to



         14    review and confirm the information.



         15                  JUDGE SIANO:  Okay.



         16                  MS. ALLEN:  So may I proceed, Your Honor?



         17                  JUDGE SIANO:  You may.



         18                  MS. ALLEN:  Okay.



         19        Q    (BY MS. ALLEN)  Mr. Gimenez, the first of the



         20    invoices in that attachment is in the amount -- it's an



         21    invoice that is dated November 30, 2019, it covers



         22    services during November, and its amount is 17,579 to



         23    Lloyd-Gosselink.  So that was one of the amounts not



         24    included in the rate study.  Right?



         25        A    Yes, ma'am, I believe you're right.
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          1        Q    Okay.  And then there is an invoice -- one



          2    second, and I'll get to it -- December 18, 2019 from



          3    Lloyd-Gosselink TOMA litigation for services rendered



          4    through September -- I'm sorry, November 30, 2019 in the



          5    amount of 30,012.  So that's an amount that was not



          6    included in the rate study.  Right?



          7        A    That's correct.



          8        Q    And then there is an invoice January 30, 2020,



          9    and it is for services rendered in December of 2019 from



         10    Lloyd-Gosselink general -- re general counsel,



         11    10,788.30.  That amount was not included in the rate



         12    study.  Right?



         13        A    That's correct.



         14        Q    There is an invoice dated January 16, 2020 from



         15    Lloyd-Gosselink re TOMA Integrity litigation for



         16    services rendered in December of 2019 for 33,414.27.



         17    That amount was not in the rate study.  Correct?



         18        A    Correct.



         19        Q    There's an invoice dated -- hang on one second,



         20    down to -- there's an invoice dated November 30, 2019



         21    from the Enoch Keever firm re land sale litigation for



         22    services during November of 2019, and that invoice --



         23    the invoice charges there are 10,531.87.  The Company



         24    acknowledges that was not included in the rate study.



         25    Correct?
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          1        A    Ma'am, I believe that that's correct.  I'm not



          2    sure of the amount because I see them in my testimony as



          3    a different amount, but --



          4        Q    Would you agree with me that the invoice itself



          5    would give the exact amount?



          6        A    Yes, ma'am.



          7        Q    Okay.  There is an invoice dated December 31,



          8    2019 from the Enoch Kever firm for a land sale



          9    litigation for services rendered in December of 2019 in



         10    the amount of 14,488.33.  That amount the Company



         11    acknowledges was not included in the rate study.



         12    Correct?



         13        A    Yes, ma'am.



         14        Q    Okay.  Those amounts, whether they constituted



         15    debt or negative cash flow or whatever they constituted,



         16    those were not reported in the Company's financials that



         17    reflected its performance in 2019.  Correct?



         18        A    That's correct.  They were outstanding



         19    liabilities.



         20        Q    They were outstanding liabilities for 2019, but



         21    they were not recorded in the Company's financial data



         22    for 2019.  Is that right?



         23        A    That's -- they were not -- they were not



         24    reported in our, you know, expenses, the amount of



         25    expenses paid.
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          1        Q    They were not included in any -- they were not



          2    reported anywhere in the Company's financial reporting.



          3    Correct?



          4        A    That's correct.



          5        Q    And so when the Company distributed its



          6    financial reporting to the Ratepayers, those amounts



          7    were not disclosed?



          8        A    I'm trying to think about what you just asked



          9    in terms of disclosed to the Ratepayers.  I mean,



         10    what -- when are you -- what are you specifically



         11    referring to?



         12        Q    The Company routinely circulated its financial



         13    reporting to the membership.  Correct?



         14        A    The Company provides a financial year-end



         15    statement of amounts paid to its members at the annual



         16    meeting, and then we comment at the annual meeting,



         17    which I did, about the invoices that were accruing to



         18    the Corporation for legal fees.



         19        Q    The Company prepared a set of financial records



         20    that were intended to reflect the Company's financial



         21    condition and performance at year-end 2019.  Correct?



         22        A    That's right.



         23        Q    None of those records reflected the amounts



         24    that you and I have just reviewed for these legal



         25    invoices.  Correct?
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          1        A    As obligations, no, because we only confined



          2    our report to the amounts paid.



          3        Q    I'm not critical, I don't care whether it's



          4    right or wrong.  I just want to know as a fact is it



          5    true that none of the Company's financial reporting for



          6    the Year 2019 reflected the amounts that you and I just



          7    itemized?



          8        A    Yes, ma'am.  I said that.  I said that they --



          9    that they were received by us, they had not been paid,



         10    so, therefore, they were not part of that report.



         11        Q    In looking for these things, I was reminded



         12    that when you and I talked earlier about the amount of



         13    revenue that the Company is receiving on account of this



         14    rate increase.  We did not account for the increases in



         15    the number of customers that the Company has had, did



         16    we?



         17        A    I'm sorry.  I don't think we --



         18        Q    Let me ask --



         19        A    Earlier we didn't talk about that.



         20        Q    That's kind of my point, is beginning



         21    January 1, 2020 and moving forward, the Company has



         22    continued to add customers.  Right?



         23        A    Yes, ma'am.



         24        Q    All of those customers pay the higher rates.



         25    Correct?
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          1        A    Yes, ma'am.



          2        Q    And we simply have understated -- in the



          3    calculations that you and I did earlier, we have



          4    understated the total amount that the Company has



          5    collected due to this rate increase because we have not



          6    taken into account the growth and the number of taps.



          7    Correct?



          8        A    Ma'am, I thought we were dealing with ballpark



          9    figures earlier, and I can't remember if we used 270,



         10    280.  I think at the time earlier I said something about



         11    at the time in January of 2019 the rough calculation



         12    was 270 customers times the, you know, monthly increase.



         13    That's a ballpark.



         14        Q    Mr. Gimenez, I'm not -- I'm not being critical



         15    of you.  I just had forgotten that the Company continued



         16    to add customers to its system, and those customers paid



         17    the higher rates after they became effective.  Right?



         18        A    That's right.



         19        Q    And so when we made our calculation earlier --



         20    and I'm not critical of you about that -- we simply did



         21    not account for the fact that the system has continued



         22    to add customers who pay the higher rates and,



         23    therefore, the ballpark that we arrived at is



         24    understated.  Right?



         25        A    It -- yes, ma'am, it probably is.
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          1        Q    Okay.  Now, within the universe of folks who



          2    pay money to the Company in connection with water and



          3    wastewater services, is it accurate that there are at



          4    least two categories?



          5        A    No, ma'am.



          6        Q    One category are payers who have taps.  Right?



          7        A    I think all of our customers have taps.



          8        Q    Well, there are people on the system from whom



          9    the Company receives revenue and they have taps and they



         10    pay a base rate and they pay a gallonage charge and they



         11    pay -- was it equity buy-in fees?  Is that what you call



         12    it?



         13        A    They pay that at some point.



         14        Q    Okay.  But those are the people with taps.



         15    Correct?



         16        A    Yes, ma'am, but not for the people with the



         17    equity buy-in fees.



         18        Q    They are not the people with taps?



         19        A    No, ma'am.



         20        Q    Who are they?



         21        A    They are people who will have taps, but don't



         22    have taps.



         23        Q    Okay.  So there's a category of ratepayer that



         24    has taps and it pays base rate and it pays a gallonage



         25    charge.  Right?
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          1        A    That's right.



          2        Q    There's a category that don't have taps today,



          3    but will have taps, and what they pay is equity buy-in



          4    fees.  Right?



          5        A    That's right.



          6        Q    And there's a third category of people --



          7    customers who don't have taps, but are paying a standby



          8    fee so that they have the availability of a tap in the



          9    future.  Right?



         10        A    That's right.



         11        Q    Okay.  So those are three categories of



         12    customers who pay revenue to the Company.  Right?



         13        A    I don't think -- I haven't really studied the



         14    equity buy-in and standby fees because I didn't think



         15    that was part of this hearing.  I thought that was



         16    excluded.



         17        Q    I'm not being critical of you, Mr. Gimenez.  I



         18    just need to ask you these questions.



         19                  MS. KATZ:  Your Honor?



         20        Q    (BY MS. ALLEN)  And you know or you don't.



         21                  MS. KATZ:  Your Honor, Mr. Gimenez is



         22    actually correct.  In the preliminary order under



         23    Section 2, issues not to be addressed, the first number



         24    in bold reads whether the standby fees, membership fees



         25    and equity buy-in fees charged by Windemere Oaks are

                                                                      342







          1    subject to appeal under -- and then it names the code



          2    section.



          3                  MS. ALLEN:  Your Honor, I'm not -- I'm not



          4    discussing those for this -- for that purpose.  I'm



          5    addressing the question that inquiries about



          6    preferential and discriminatory rates, and I'm



          7    addressing the question about the Company's total



          8    revenue.  I think those are relevant for purposes of the



          9    questions he answered.



         10                  JUDGE SIANO:  Right.  We're certainly not



         11    addressing whether those fees can be appealed, but I'll



         12    allow the question.  Go ahead.  Overruled.



         13        Q    (BY MS. ALLEN)  So, Mr. Gimenez, just to close



         14    the loop on that, we've identified the three types of



         15    ratepayers and the three types of revenue that they



         16    generate for the Company.



         17                  Are there any other categories that we



         18    need to add so we include them all?



         19        A    No.  I think that's correct.  I mean, the --



         20    there are some customers who have septic systems and



         21    they do not pay sewer fees for the Corporation.  I think



         22    there's 245 or so customers who pay both water and



         23    wastewater fees, but I think there's two -- 270, 280-ish



         24    customers that pay -- all the customers pay for, you



         25    know, water.  Is that clear?
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          1        Q    Since the Company -- sorry.  Go ahead.



          2        A    I'm just saying -- asking if I'm being clear.



          3        Q    Does the Company incur any additional expense



          4    when it serves a customer who has only a water tap and



          5    not sewer service?



          6        A    I'm not quite sure how that would be handled.



          7    That would be more operational.



          8        Q    So you just don't know.  Is that right?



          9        A    I don't.  Yes, ma'am.



         10        Q    And if you said this number -- forgive me, I



         11    apologize -- I heard 245 sewer customers and 271 water



         12    customers.  I'm assuming the difference is people with



         13    septic systems?



         14        A    All customers are water customers.  So the 245



         15    are water customers and wastewater customers.  The



         16    difference would be the number of people who have septic



         17    systems.



         18        Q    That's it.  That's where I'm trying to get to.



         19        A    25 or so, yes, ma'am.



         20        Q    Well, 271 minus 245?



         21        A    26.



         22        Q    Okay.  So then let me ask you about this:



         23    There are master meters or meters with multiple



         24    connections on the Company's --



         25                  THE REPORTER:  I'm sorry.  This is the

                                                                      344







          1    court reporter.  You cut out.



          2                  MS. ALLEN:  Let me just ask that question



          3    again.  Is that okay, Your Honor?



          4                  JUDGE SIANO:  Please go ahead.



          5        Q    (BY MS. ALLEN)  Is it correct, Mr. Gimenez,



          6    that there are master meters or meters with multiple



          7    connections on the Company's system?



          8        A    I don't know.  George testified to that



          9    yesterday.  I don't know.



         10        Q    Okay.  Is it accurate that the Company at one



         11    point grandfathered a number of customers who were



         12    sharing a meter?



         13        A    I don't know that.



         14        Q    Customers who are sharing a meter, that means



         15    that the Company collects a single water or sewer charge



         16    for multiple users.  Correct?



         17        A    Ma'am, I'm not familiar with the mechanics of



         18    sharing meters.



         19        Q    All right.  Just a moment.  One -- there we go.



         20                  Let me share my screen with you,



         21    Mr. Gimenez, to show you a response to the Ratepayers



         22    discovery that you sponsored.  Can you see it all right?



         23        A    Yes, ma'am.



         24        Q    And it is something that you sponsored.  Right?



         25        A    Yes, ma'am.
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          1        Q    And it let's us know that although the board no



          2    longer approves this practice, there are Ratepayers on



          3    the system with multiple connections to one meter,



          4    excuse me, or one grinder pump.  Correct?



          5        A    Well, let me -- let me read that response --



          6        Q    Sure, absolutely.



          7        A    -- because I haven't reviewed this.



          8                  MS. ALLEN:  I'm going to mark it for



          9    identification as Exhibit 30.



         10                  (Exhibit Ratepayers No. 30 marked)



         11                  JUDGE SIANO:  Okay.  Was this previously



         12    provided?



         13                  MS. ALLEN:  Well, it was, Your Honor, but



         14    I'm really kind of responding to the fact that he can't



         15    remember.  This was part of Ratepayers 11.



         16                  JUDGE SIANO:  Do you intend -- do you



         17    intend to offer it?



         18                  MS. ALLEN:  I don't need to if he'll -- if



         19    he remembers the information.  If he doesn't remember



         20    the information, I will need to offer it.  But simply so



         21    that the record will remember the document we're talking



         22    about, I will mark it as Exhibit 30.



         23        A    I now remember that that was our response.  I



         24    don't have any further information I can provide to



         25    that.
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          1        Q    (BY MS. ALLEN)  The response is that the



          2    Company does not maintain a list of these properties.  I



          3    hear that.  How many of these properties are there where



          4    there is a single meter and multiple users?



          5        A    I can't tell you.  I don't know that.



          6        Q    Does the Company know that?



          7        A    I would -- I would have to check with our



          8    manager to see if he has those records.



          9        Q    And these companies with multiple connects to



         10    one meter or one grinder pump that are described in this



         11    response, that's a situation where there is -- the



         12    Company is collecting a single charge for a meter or a



         13    grinder pump for multiple users.  Correct?



         14        A    Ma'am, I do not know the mechanics of how that



         15    works.



         16        Q    Okay.  Mr. Gimenez, let me turn to the topic of



         17    assets that the Company had available to it at the



         18    conclusion of 2019 and of which the board knew when it



         19    made the decision to raise these rates.  That's the



         20    topic.  Okay?



         21        A    Okay.



         22        Q    The Company -- at the time that the board made



         23    this decision, the Company owned a 6.19 acre-tract



         24    within the airport.  Correct?



         25        A    I believe so.  I've always heard it referred to
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          1    as 7, but you're saying 6.9.



          2        Q    I just looked at the survey, but --



          3        A    I don't know.  I mean, somewhere in there.



          4        Q    Has the -- has the Company made any effort to



          5    market that property?



          6        A    The Company -- and I forget the details of the



          7    timeline -- but the Company in the past couple of years



          8    has appointed a real estate committee to looking into



          9    marketing that property.



         10                  MS. KATZ:  Your Honor --



         11                  MS. ALLEN:  All right.



         12                  MS. KATZ:  -- I'm sorry for interrupting.



         13    I'm just wondering if there's a timeline of when we're



         14    going to take our next break.



         15                  JUDGE SIANO:  Okay.  All right.



         16    Ms. Allen, how much more cross do you have for this



         17    witness?



         18                  MS. ALLEN:  You know, Your Honor, really



         19    not much, but I -- I'll have whatever schedule the Court



         20    would like to have.



         21                  JUDGE SIANO:  Okay.  Well, we do need to



         22    take a break here at some point.



         23                  MS. ALLEN:  This is as good a time as any.



         24    I'm changing topics, and so this is a great time.



         25                  JUDGE SIANO:  Well, if you just have a few
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          1    more questions, then I'd prefer to wrap up.  But if you



          2    have extensive cross, then --



          3                  MS. ALLEN:  Give me just 30 seconds, Your



          4    Honor.



          5                  Your Honor, I -- my understanding is that



          6    the discovery -- the Company's discovery responses are



          7    admissible -- to the extent, of course, they are



          8    relevant, they are admissible, and I don't need to have



          9    a Company witness there because the Company witness has



         10    already sponsored them.



         11                  Do I understand that correctly?



         12                  JUDGE SIANO:  Are you offering some



         13    exhibits?



         14                  MS. ALLEN:  No, Your Honor.  I'm trying



         15    to -- for purposes of telling you the answer to the



         16    question how long do I need, I just would like to know



         17    how the Court approaches offering the Company's -- I



         18    have a handful of discovery responses, they have already



         19    been exchanged, and they've been sponsored by the



         20    Company.  And I'm happy to just offer them lump sum at a



         21    later time unless it's required of me to go through them



         22    with Mr. Gimenez.



         23                  JUDGE SIANO:  Well, if you want to offer



         24    them, then it might be good if we could find out at this



         25    point whether there are any objections.  Usually
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          1    discovery responses from the Company would be



          2    admissible, but it doesn't mean that they are not



          3    subject to any objection, but we can find out if you



          4    care to offer those now.



          5                  MS. ALLEN:  Your Honor, I understand there



          6    might be an objection, but we, from my perspective, need



          7    not belabor that with Mr. Gimenez on the stand unless



          8    it's -- unless I'm required to authenticate these.



          9                  JUDGE SIANO:  Okay.  Do you have -- do you



         10    want to identify which ones and offer them now?



         11                  MS. ALLEN:  I can, sure.  So they would



         12    include the Company's Response to Ratepayers 2-1.



         13                  JUDGE SIANO:  Well, hang on.  I'm looking



         14    at your binder here.  Which tab are we looking at?



         15                  MS. ALLEN:  Your Honor, I think -- I think



         16    that it would be more efficient if I collected these in



         17    a single packet and over the noon hour let Ms. Katz and



         18    Ms. Lander take a look at them and then we could resolve



         19    very quickly, I think, any issues that we had.  Would



         20    that be acceptable?



         21                  JUDGE SIANO:  That's acceptable to me.



         22    There is the question of whether or not I have a copy



         23    and the court reporter has a copy of them.  So if they



         24    were previously submitted, then there is certainly no



         25    objection on that regard.
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          1                  MS. ALLEN:  All of them come from the



          2    exhibits that were previously identified by the



          3    Ratepayers, but they are in different places in those



          4    exhibits if you understand what I'm saying.



          5                  JUDGE SIANO:  Okay.  And you want to pull



          6    out discrete portions of those?



          7                  MS. ALLEN:  Yes, yes, exactly.



          8                  JUDGE SIANO:  Okay.  That's probably a



          9    more efficient use of our time if we do that off the



         10    record.



         11                  Okay.  Let's go ahead and -- well, I guess



         12    the question is:  Do we need to call this witness?  Will



         13    there will be -- he'll be called back anyway.



         14                  Okay.  We'll take a break until 1:00 p.m.



         15    Okay.  All right.  Off the record.



         16                  (Recess:  12:22 p.m. to 1:00 p.m.)



         17                       AFTERNOON SESSION



         18                   THURSDAY, DECEMBER 2, 2021



         19                          (1:00 p.m.)



         20                  (Exhibit Ratepayers Nos. 31 through 39 and



         21                  41 through 53 marked)



         22                  JUDGE SIANO:  Let's go back on the record.



         23                  Ms. Lander, did you have a question?



         24                  MS. LANDER:  Yes, Your Honor.  I did



         25    receive, I think, four sets of exhibits, but it looks
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          1    like I may be missing just the No. 40.



          2                  MS. ALLEN:  40 was withdrawn, and there's



          3    a notation on the bottom of the email.  I should have



          4    highlighted that.



          5                  MS. LANDER:  Okay.  Great.  Thank you.



          6                  JUDGE SIANO:  All right.



          7                  Ms. Allen, did you have anymore cross for



          8    this witness?



          9                  MS. ALLEN:  I do.



         10                   PRESENTATION ON BEHALF OF



         11      WINDERMERE OAKS WATER SUPPLY CORPORATION (CONTINUED)



         12                       JOE GIMENEZ, III,



         13    having been previously duly sworn continued to testify



         14    as follows:



         15                 CROSS-EXAMINATION (CONTINUED)



         16    BY MS. ALLEN:



         17        Q    Mr. Gimenez, I want to ask you:  At the time



         18    the board raised the rates, it had a number that it



         19    claims to have written checks for, for these legal fees.



         20    Right?



         21        A    Right.



         22        Q    And it had invoices for services that had been



         23    rendered in 2019 for which the board had committed the



         24    Company to pay.  Right?



         25        A    Right.
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          1        Q    Those were the invoices that you and I walked



          2    through and put the amounts down earlier.  Correct?



          3        A    Yes, ma'am.



          4        Q    Beyond that, the Company had of -- well, let me



          5    back up and say:  Did the Company have any other



          6    invoices, aside from the ones we had talked about?



          7        A    Yes, ma'am.



          8        Q    What other invoices did the board know about at



          9    the time?



         10        A    Well, I mean, all of the standard, the



         11    operational invoices.



         12        Q    Mr. Gimenez, I'm just going to interrupt you



         13    because I wasn't clear with my question.  I'm focused on



         14    the legal expenses.



         15        A    I'm sorry.  Is that a question?



         16        Q    Yes, sir.  I'm focused on the legal expenses.



         17                  We've got invoices that correspond to



         18    amounts the Company claims to have paid.  That's one



         19    category.  Right?



         20        A    Right.



         21        Q    We've got invoices that correspond to amounts



         22    the Company says were invoiced and a Company obligation



         23    for work done in 2019 but were not paid.  That's the



         24    second category.  Right?



         25        A    Right.
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          1        Q    And what I'm asking is:  Is there a third or



          2    fourth category that was known to the board at the time



          3    that it made these decisions?



          4        A    Regarding legal expenses or other expenses?



          5        Q    Yes, sir.  Yes, sir.  I'm focused in on the



          6    legal expenses.  Yes, sir.



          7        A    I don't recall.  I don't recall any others.



          8        Q    All right.  And so with regard to time periods



          9    after 2019, the Company didn't know how much it was



         10    going to owe in legal fees until it got an invoice.



         11    Right?



         12        A    That's correct.



         13        Q    And the amount of those invoices varied greatly



         14    from one month to the next.  Right?



         15        A    I would have to review to -- I mean, I would



         16    not know from one month to the next what they would be.



         17        Q    They were dependent upon the work that the



         18    attorneys reported having done during the period that



         19    was covered by the invoice.  Right?



         20        A    That's correct.



         21        Q    And the board had placed no limitations on that



         22    work level.  Is that right?



         23        A    No.  That's not correct.



         24        Q    The board had not said, for example, to its



         25    lawyers, we will not pay you more than $10,000 a month
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          1    for legal work?



          2        A    The board did not say that.



          3        Q    The board said to its lawyers, we will pay the



          4    invoices that you present us with for the legal work



          5    that you perform during the invoice period.  Correct?



          6        A    Yes, ma'am.



          7        Q    One second, Mr. Gimenez.  There's one thing



          8    that I would like to show you.



          9                  Do you happen to recall whether the



         10    Company furnished actual payment confirmation of the



         11    invoices of the attorneys in this proceeding?



         12        A    Can you rephrase or restate that question?



         13        Q    I can.  Did the Company furnish canceled checks



         14    or other documents that reflected its payments during



         15    2019 for the legal fees?



         16        A    I -- we may have as part of a PI request.  I



         17    don't recall.



         18        Q    I asked you because I've not been able to



         19    locate them, and I thought perhaps you could direct us



         20    to them?



         21        A    I don't recall us ever being asked by one of



         22    the parties to provide PUC Staff but -- I don't recall.



         23        Q    The PUC asked it in request 1-7 and here's the



         24    thing:  The response was one of those voluminous



         25    responses on a CD, and so I'm unsure that I have the
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          1    complete set of materials.  If you don't remember, then



          2    you don't remember.



          3        A    I don't remember, ma'am.



          4        Q    I do have a handful of canceled checks that I



          5    think may have been on the website -- Company's website



          6    at one time.  I'm not sure.  I can't remember.  Since I



          7    withdrew 40, though, I'm going to label these as 40 and



          8    show them to you.  One second.  Share.  There we go.



          9                  (Exhibit Ratepayers No. 40 marked)



         10                  I'm showing you what I've marked for



         11    identification as Exhibit 40.



         12        A    Okay.



         13        Q    (BY MS. ALLEN)  Can you confirm whether or not



         14    the images are images of checks that were written on



         15    Company accounts to pay for the legal fees that were



         16    included in the rates?



         17                  And I'm scrolling slowly.  I can scroll



         18    up, down, whatever you like.



         19        A    I don't -- in part, yes.  I'm sure that there



         20    were many previous canceled checks from earlier in that



         21    year, as well, because this only shows July of 2019.



         22    That's half a year.



         23        Q    All right.  I will see if I can find any other



         24    checks in the materials that were produced in response



         25    to the Staff's request.
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          1                  But in the meantime, are you able to



          2    confirm these are, in fact, checks reflecting payments



          3    during 2019?



          4        A    Yes, ma'am.



          5        Q    And a lot of them are signed by you.  Right?



          6        A    Yes, ma'am.



          7        Q    The other signature is Mr. Nelson's?



          8        A    That's correct.



          9                  MS. ALLEN:  Okay.  So, Your Honor, I will



         10    offer Exhibit 40.



         11                  JUDGE SIANO:  Has that been previously



         12    submitted?



         13                  MS. ALLEN:  It has not because I have



         14    never found any checks in the materials.



         15                  JUDGE SIANO:  Response?



         16                  MS. KATZ:  Your Honor, I would object to



         17    the rule of optional completeness.  We would ask that if



         18    she's attempting to get two pages of these lists of



         19    checks in, that we include the entire RFI, which



         20    includes the RFI question and the entirety of the



         21    response.



         22                  MS. ALLEN:  Your Honor, if there are more



         23    checks in the response that I've overlooked, I would



         24    welcome that they be duplicated and made a part of



         25    Exhibit 40.  If there are more canceled checks for 2019,
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          1    I would love to include them.



          2                  JUDGE SIANO:  Okay.  Well --



          3                  MS. ALLEN:  I cannot find them.



          4                  JUDGE SIANO:  So the rule of optional



          5    completeness is not really an objection.  You have the



          6    right to complete the documents, so do you have any



          7    objections to the admission of these checks and/or this



          8    exhibit.  And understanding that if you believe that



          9    more needs to come in to complete the record, then that



         10    is your option.



         11                  MS. MAULDIN:  Your Honor, I -- we -- I'm



         12    sorry.  We're trying to figure this out on the fly.



         13                  We do believe that this is the information



         14    provided in attachment to RFI Staff 1-7.  And to the



         15    extent that that is the case, which I believe it is, I



         16    do believe that Ms. Allen has just taken a few pages out



         17    of that attachment.  We would like the record to be



         18    complete so we would request that all of the RFI 1-7 be



         19    entered and the entire attachment be entered.



         20                  JUDGE SIANO:  All right.



         21                  MS. ALLEN:  Your Honor, my exhibit stands



         22    alone, and I'm offering it.  If they wish to compile a



         23    separate exhibit, we'll consider it at that time, and



         24    I'm happy to do that.



         25                  JUDGE SIANO:  Okay.  So, Ms. Allen, there
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          1    is the -- I'm sorry.  Was there another objection?



          2                  MS. MAULDIN:  Yeah, just to the extent



          3    that she's offering these, it's hearsay.  I don't



          4    know -- we haven't seen them.  I mean, we've probably



          5    seen them, but we just got them and we are trying over



          6    here to figure out where they came from, so we can't



          7    authenticate or prove what those are, so we would object



          8    as hearsay.



          9                  JUDGE SIANO:  Well, the witness has --



         10                  (Simultaneous discussion)



         11                  MS. ALLEN:  Your Honor, their witness



         12    authenticated them.



         13                  JUDGE SIANO:  All right.  So I'm going



         14    to -- to the extent you've made an objection, I'll



         15    overrule it.



         16                  And, Ms. Allen, there is the same hurdle



         17    as far as getting these to the court reporter, the other



         18    parties, and the Court.  So I will admit them contingent



         19    upon you effectuating that requirement.



         20                  MS. ALLEN:  Thank you.  Your Honor, that's



         21    being done as we speak.



         22                  JUDGE SIANO:  Okay.  And then,



         23    Ms. Mauldin, if you want to complete the record, as is



         24    your option, you may do so.



         25                  Go ahead Ms. Allen.
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          1                  MS. ALLEN:  Your Honor, I don't have any



          2    further questions for Mr. Gimenez at this time.



          3                  JUDGE SIANO:  Okay.  And -- all right.



          4    Ms. Lander.



          5                  MS. LANDER:  Staff has no questions for



          6    Mr. Gimenez.  Thank you.



          7                  JUDGE SIANO:  Mr. Gimenez, I think I know



          8    the answer to this, but I do have a question and that



          9    is:  Have there been any subsequent rate changes since



         10    the March 23rd, 2020, rate decision?



         11                  THE WITNESS:  No, Your Honor.



         12                  JUDGE SIANO:  All right.  Thank you.



         13                  Redirect.



         14                  MS. KATZ:  Thank you, Your Honor.



         15                      REDIRECT EXAMINATION



         16    BY MS. KATZ:



         17        Q    Mr. Gimenez, I'm going to direct you to Page 12



         18    of your rebuttal testimony.



         19        A    Okay.



         20        Q    Which would be marked as Exhibit WOWSC 3 and



         21    refer you to Lines 7 through 9.



         22        A    Okay.



         23        Q    Okay.  Ms. Allen, asked you questions related



         24    to the term "bailed on" in that section of the



         25    previously filed testimony.  Correct?
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          1        A    Yes, ma'am.



          2        Q    And, Mr. Gimenez, would you mind reading the



          3    entire sentence from page -- starting on Page 7 -- I'm



          4    sorry -- starting on Line 7 and it ends on Line 9?



          5        A    Yes.  "WOWSC even received correspondence from



          6    counsel from Friendship Homes that if the Corporation



          7    bailed on the land transaction, then Friendship Homes



          8    may assert a breach against WOWSC."



          9        Q    Okay.  And so just to clarify the bail -- the



         10    "bailed on" language did not come from you, did it?



         11        A    I don't recall.  I don't believe so but -- I



         12    believe that it came -- it may have come from that



         13    letter but it's hard to remember right now.



         14        Q    And according to your testimony, did it come



         15    from correspondence from counsel from Friendship Homes?



         16        A    I believe it did -- I mean, I believe it --



         17        Q    Well, are you looking at your testimony right



         18    now?



         19        A    Yes.  Yes, I am.  I assume that it did, yes.



         20        Q    Okay.  And, Mr. Gimenez, have you -- has a



         21    court found you to have committed any wrongdoing as a



         22    director?



         23        A    No, ma'am.



         24        Q    And I'm going to direct you to your rebuttal



         25    testimony, which would be on Corporation's Exhibit
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          1    No. 3, Page 13, and I'm going to direct you to Lines 14



          2    through 15 and also Footnote 16.



          3        A    Okay.



          4        Q    So Ms. Allen asked you questions or a question



          5    something to the effect of if you believe that or



          6    believed that the directors or she said you don't



          7    believe that the directors should bear the costs



          8    personally of the litigation.  Remember that?



          9        A    Yes, ma'am.



         10        Q    Okay.  And in your testimony referencing



         11    Footnote 16, why do you -- well, is it your personal



         12    belief that you personally shouldn't bear the litigation



         13    costs or is it according to state law?



         14        A    It's according to state law.



         15        Q    Okay.  And is that law referenced in Footnote



         16    16?



         17        A    Yes.



         18        Q    And is the --



         19                  (Simultaneous discussion)



         20                  MS. ALLEN:  Your Honor, I would object to



         21    this witness giving legal opinions and conclusions



         22    because I know I will not be allowed to cross-examine



         23    him.  He's not a lawyer, and I know that I won't be



         24    allowed to cross-examine him on his legal opinions.  I



         25    would object to his giving them.
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          1                  JUDGE SIANO:  Well, he's giving his



          2    opinion on the applicability.  He could be wrong, but



          3    he's testifying to his understanding that he is -- or



          4    the Corporation is subject to this provision.



          5                  Overrule it.  And if you need to do



          6    cross-examination on that understanding, I'll allow



          7    that.



          8                  MS. ALLEN:  Okay.  Then I withdraw the



          9    objection.



         10                  MS. KATZ:  Thank you.



         11        Q    (BY MS. KATZ)  So it was your understanding you



         12    were following state law?



         13        A    Yes, ma'am.



         14        Q    Okay.  And regarding questions that Ms. Allen



         15    asked you about related to the lawsuit involving the



         16    release of legal invoices in the AG's office --



         17        A    Okay.



         18        Q    -- is it true that you didn't release the



         19    invoices until after the Corporation prevailed in that



         20    lawsuit?



         21        A    Yes, ma'am.



         22        Q    Okay.  So even though the AG's office told you



         23    at the end of the day that you didn't need to release



         24    the invoices, you still released them?



         25        A    That's correct.

                                                                      363







          1        Q    Okay.  And why did you do that?



          2        A    We did that so that we would not incur, you



          3    know, any additional legal costs because there was an



          4    intervenor plaintiff in the agreement that was reached



          5    between the water company and the AG's office.  And so



          6    we did not want to incur any more legal expenses to



          7    fight that battle with the intervenor in the settlement



          8    agreement.



          9        Q    Okay.  All right.  Let's change directions a



         10    little bit to the insurance suit.



         11                  When you sued the insurance carrier to



         12    recover funds and monies, was that for the benefit of



         13    Ratepayers?



         14        A    Yes, ma'am.



         15        Q    And in your opinion, do you -- are the rates



         16    unreasonably preferential, prejudicial, or



         17    discriminatory against any ratepayer member?



         18        A    No, ma'am.



         19        Q    And in your opinion, are the rates sufficient,



         20    equitable, and consistent in application to all



         21    customers?



         22                  MS. ALLEN:  Your Honor, I'm objecting to



         23    these questions on the grounds that anything he might



         24    respond would be conclusory.  This question and the



         25    last, I just couldn't get it in edgewise.
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          1                  MS. KATZ:  Well, Your Honor, I asked in



          2    his opinion.



          3                  MS. ALLEN:  It's conclusory.  That's my



          4    objection.  It's the ipse dixit of somebody who really



          5    isn't even qualified to conclude but it certainly is the



          6    conclusionary statement of a witness.



          7                  JUDGE SIANO:  Overruled.  I'll allow it.



          8        Q    (BY MS. KATZ)  Do you need me to repeat the



          9    question, Mr. Gimenez?



         10        A    Yes, please.



         11        Q    Do you believe in your opinion that the rates



         12    are sufficient, equitable, and consistent in application



         13    to all of your customers?



         14        A    Yes, ma'am.



         15        Q    And in all of the answers that you've provided



         16    to Ms. Allen's questions previously, where you say, "If



         17    you say so" or "I mean, I'm assuming so," were you



         18    trusting that she was correct in the words that she was



         19    putting into your mouth when she asked the questions?



         20        A    Yes, ma'am, that's what I intended.



         21        Q    And if this appeal is upheld or approved, would



         22    Windermere Oaks continue to remain financially stable



         23    and be able to provide adequate water service to its



         24    members?



         25        A    No, ma'am.
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          1        Q    And do you have anything in any other specific



          2    clarifying testimony that you would like to make



          3    specifically regarding questions that Ms. Allen asked



          4    you previously during her cross, but where you were



          5    stopped?  And if not, that's okay.  But I did want to



          6    ask you that.



          7        A    No, I think -- yeah, no.  The answer is no.



          8        Q    Okay.  And one final question, Mr. Gimenez.



          9                  When Ms. Allen asked you in-depth about



         10    the financials of 2019 and the legal expenses and how



         11    they were accounted for -- and I think that this was



         12    belabored quite a bit for the November and December



         13    invoices incurred versus paid -- November and December



         14    were not included in the financial report for 2019.



         15    Right?



         16        A    Correct.  Correct, yes.



         17        Q    Did they appear in the 2020 financial report?



         18        A    Yes, ma'am.



         19        Q    So it's not like November and December just



         20    went hidden somewhere.  Right?



         21        A    That's correct.



         22        Q    Were they -- they were placed in the year in --



         23    where the Corporation actually paid those expenses?



         24        A    That's correct.



         25                  MS. KATZ:  Okay.  Pass the witness.

                                                                      366







          1                  JUDGE SIANO:  I have a question just to



          2    clarify.



          3                  I understood, Mr. Gimenez, you to testify



          4    that if the appeal is upheld, you will not be



          5    financially sound.  Did I understand that correctly?



          6                  THE WITNESS:  Yes, sir.  If there is any



          7    rollback of rates, you know, to what they were



          8    previously or any of the Staff recommendations, I



          9    believe that it will be disastrous for the Corporation's



         10    financial health and it's ability to deliver adequate



         11    water service.



         12                  JUDGE SIANO:  Okay.  So I think my



         13    confusion is with the -- maybe the term "upheld."  So if



         14    the current rates are maintained, though, then --



         15                  THE WITNESS:  Yes, sir.



         16                  JUDGE SIANO:  -- that would be different?



         17                  THE WITNESS:  Yes, sir.  I believe the



         18    current rates need to be maintained to -- for our



         19    Corporation to continue to meet its ongoing obligations



         20    to, you know, our legal firms and our debt service.



         21                  JUDGE SIANO:  All right.  Thank you.



         22    That's all I was -- needed clarification on.



         23                  Okay.  Ms. Allen, any additional cross



         24    based on the redirect or my questions?



         25                  MS. ALLEN:  Yes, Your Honor.
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          1                      RECROSS-EXAMINATION



          2    BY MS. ALLEN:



          3        Q    Mr. Gimenez, I want to start with the statute



          4    that you opined about, 7.001 of the Business



          5    Organizations Code.  Hang on one second and let me see



          6    if I can pull it up.  There we go.  Nope.  Hang on one



          7    second and I will pull it up for us so that we can all



          8    see what we're talking about.



          9                  That is a provision -- there we go -- that



         10    speaks to things that a company can and cannot



         11    indemnify.  Correct?  I'm sorry --



         12                  (Simultaneous discussion)



         13        A    Ma'am, I --



         14        Q    -- go ahead.



         15        A    I'm not an attorney so I don't know exactly



         16    what you're --



         17        Q    (BY MS. ALLEN)  That's what I thought, but you



         18    opined about it so -- okay.  Well, here it is.  It's the



         19    statute that is cited in your testimony, and it speaks



         20    about whether and under what circumstances the Company



         21    can limit the liability of a governing person.  Right?



         22    Here it is.



         23        A    Okay.  Can you shrink the screen some



         24    because --



         25                  (Simultaneous discussion)
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          1        Q    (BY MS. ALLEN)  Sure.



          2        A    -- I'm seeing at the bottom.



          3        Q    Sure.



          4        A    Okay.  Okay.  Hang on.  So -- I'm sorry.



          5    What's your question again now that I'm reading that?



          6        Q    This section that you just gave your legal



          7    opinion about is a section that pertains to whether and



          8    under what circumstances there can be a limitation on



          9    the liability of the governing persons of an entity.



         10    Right?



         11        A    I believe that's what that says.



         12        Q    And it says there are some things that if they



         13    are in the governing documents, there are some limits



         14    that can be placed on the liability of a governing



         15    person.  Right?



         16        A    Where does it say that?



         17        Q    Okay.  Well, you're relying on this, not me,



         18    but let's try (b).



         19                  JUDGE SIANO:  Ms. Allen, I'm wondering if



         20    this might not be better addressed in closing.



         21                  MS. ALLEN:  Your Honor, you can cut me off



         22    anytime, but I have signaled when they offered this



         23    testimony that I was going to cross-examine about it and



         24    they did it anyway and so you can cut me off, but I'm



         25    going to ask the questions.
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          1        Q    (BY MS. ALLEN)  Mr. Gimenez, do you -- (b) is



          2    the section that you opine about in your rebuttal



          3    testimony, I'll just tell you that okay?  It's in your



          4    rebuttal testimony.



          5        A    Okay.



          6        Q    It's a section that says that if it's in the



          7    governing documents, there are some limitations that can



          8    be put on the liability of a governing person.  Right?



          9        A    It says that.



         10        Q    There was nothing like that in the governing



         11    documents of the Company.  Correct?



         12        A    I would have to review the governing documents



         13    to see what it says.



         14        Q    You have no opinion today that the governing



         15    documents of the Company limit the liability of its



         16    governing persons in any manner, do you?



         17        A    I haven't seen the -- I haven't reviewed the



         18    documents to give you an answer -- to provide an answer



         19    on that question.



         20        Q    Now, the statute that you opine about in your



         21    testimony says in Subsection (c) that even if you have



         22    it in your governing documents, there are some things



         23    that you cannot limit the liability of a governing



         24    person for.  Do you see that?



         25        A    Okay.
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          1        Q    One of them is breach of "duty of loyalty."  Do



          2    you see that?



          3        A    I see that.



          4        Q    That is exactly one of the things the Double F



          5    Plaintiffs alleged the board had engaged in.  Right?



          6        A    I believe so, yes, ma'am.



          7        Q    One of them is an act that is not in "good



          8    faith."  The Double F Plaintiffs alleged the directors



          9    had not acted in good faith, didn't they?



         10        A    They alleged that.



         11        Q    One of them is a "breach of duty" that is not



         12    in good faith.  The Double F Plaintiffs alleged that,



         13    didn't they?



         14        A    I haven't reviewed that in a while.  It --



         15    maybe.



         16        Q    One of them is "intentional misconduct" or



         17    "knowing violation of the law."



         18                  The Double F and the TOMA Integrity



         19    Plaintiffs alleged those things.  Right?



         20        A    I mean -- I don't recall exactly what those



         21    lengthy documents said.



         22        Q    One of the things that liability cannot be



         23    limited for is a transaction from which a person



         24    "received an improper benefit."  Right?



         25        A    That's what that says.

                                                                      371







          1        Q    The Double F Plaintiffs alleged exactly that in



          2    the Double F lawsuits, didn't they?



          3        A    Ma'am, I have not reviewed those documents



          4    recently, so I can't confirm that.



          5        Q    All right.  There is nothing that you are aware



          6    of in either the Company's governing documents, or the



          7    applicable law, that states that directors of a



          8    nonprofit water supply corporation cannot be held



          9    accountable for the financial consequences of their



         10    wrongdoing.  Isn't that right?



         11        A    I'm not aware of -- I'm just not aware of those



         12    matters of the law.



         13        Q    The Company committed considerable resources



         14    with attorneys in an effort to ensure that the directors



         15    would not be held personally liable for the financial



         16    consequences of their alleged misconduct.  Correct?



         17        A    I'm sorry.  Can you restate that question?



         18    That was a long question.



         19        Q    The Company committed substantial financial



         20    resources in an effort to ensure that the directors



         21    would not be held personally liable for the financial



         22    consequences of their alleged misconduct.  Isn't that



         23    right?



         24        A    Yes, ma'am.



         25        Q    And as a result of the commitment of Company
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          1    funds in that effort, your view is that today the



          2    Company cannot recover legal expenses from them.



          3    Correct?



          4        A    That's what was stated by our attorney in the



          5    prevailing Motion for Summary Judgment.



          6        Q    I really wasn't asking you what your lawyer



          7    said.  But isn't it -- I think you've answered it.  So



          8    let me move to a different topic -- well, hold on.



          9                  Isn't it true that in every instance in



         10    which a member/customer has been so bold as to try to



         11    hold the Company or its fiduciaries accountable, the --



         12    since 2018, the board's response has been to use the



         13    Company money to prevent that from happening?



         14        A    No, ma'am.  The Company has spent a lot of



         15    money to accommodate its members for their legal



         16    questions.



         17        Q    Well, let's see.  We've talked about the TOMA



         18    lawsuit in which the Company claims it prevailed when it



         19    prevented the TOMA Plaintiff from recovering the



         20    Company's property.  Right?



         21        A    That's right.



         22        Q    And the board did not hesitate to authorize the



         23    expenditure of Company resources to ensure that the land



         24    sale would not be reversed.  Right?



         25        A    I don't -- no.
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          1        Q    You don't know?



          2        A    I said no.



          3        Q    No?



          4        A    No.



          5        Q    Well, okay.  What was the Company's position in



          6    the TOMA lawsuit?



          7                  MS. KATZ:  Your Honor, I'm going to



          8    object.  This is outside the scope of my redirect.



          9                  JUDGE SIANO:  Ms. Allen, I think this



         10    seems like we've covered this ground.



         11                  Sustained.



         12        Q    (BY MS. ALLEN)  All right.  Let me do it this



         13    way:  This is really simple.  There was a lawsuit



         14    brought by some members who organized as TOMA, and the



         15    board used Company money to pay its litigation costs in



         16    that lawsuit.  Correct?



         17        A    I'm sorry, ma'am.  I coughed right in the



         18    middle of your --



         19                  (Simultaneous discussion)



         20        Q    (BY MS. ALLEN)  I just want to get through this



         21    really quick.



         22                  There is lawsuit members organized in the



         23    form of TOMA Integrity and sought to hold their Company



         24    accountable for what they perceived were violations of



         25    Open Meetings Act.  Right?
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          1        A    They did that, yes, ma'am.



          2        Q    And the board did not hesitate to allocate



          3    Company resources to oppose that.  Right?



          4        A    I don't know whether they hesitated or not.



          5        Q    Whether they hesitated or not, they used



          6    Company resources to oppose.  Right?



          7        A    Yes, ma'am.



          8        Q    There was the Double F lawsuit whose plaintiffs



          9    sought to hold their unfaithful fiduciaries accountable



         10    for the financial loss they believed had been caused by



         11    the misconduct.  Right?



         12        A    They did that.



         13        Q    The board used Company money to oppose.  Right?



         14        A    Yes, ma'am.



         15        Q    There was a PIA request by Danny Flunker for



         16    legal invoices.  Right?



         17        A    In the --



         18                  (Simultaneous discussion)



         19                  MS. KATZ:  Objection, Your Honor.  Outside



         20    the scope of my -- outside the scope of my redirect.



         21                  JUDGE SIANO:  Sustained.



         22        Q    (BY MS. ALLEN)  I think everything will be



         23    outside the scope, so why don't we do this.



         24                  I pulled up the 2020 financials and would



         25    like for you to help me understand where in those
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          1    documents I'm going to find the legal expenses that were



          2    omitted from the 2019 financials.  Did you hear me?



          3        A    Yes, ma'am.  You said you were going to pull



          4    that up.



          5        Q    Oh, no.  I looked at them on a break.



          6        A    Okay.



          7        Q    You told me -- you testified about 5-minutes



          8    ago that, oh, yes, we could quickly find those expenses



          9    in the 2020 financials.  Just tell me where to look, and



         10    I'll go back to the records when we take a break and



         11    look.



         12                  MS. KATZ:  Your Honor, if I -- if I may,



         13    that's a mischaracterization of what Mr. Gimenez



         14    testified to.  He never said that she can quickly look



         15    them up.



         16                  But since Ms. Allen said over the break



         17    she pulled them up herself, to save us all the time of



         18    looking through and finding where this is, it would be



         19    great -- we would all, I'm sure, be very grateful if she



         20    could pull that up and point us to what document that



         21    she pulled up.



         22                  MS. ALLEN:  Would the Court like for me to



         23    share my screen?



         24                  JUDGE SIANO:  I'm not -- I don't know how



         25    much documentation we're looking at and if we're going
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          1    to be going through voluminous material that's not a



          2    good use of the Court's time.



          3                  What are we talking about here?



          4                  MS. ALLEN:  All I want to know is, the



          5    Company now claims that, oh, yes, it disclosed this



          6    information to the membership, and I want to verify



          7    that.  And so he says it's in the 2020 financials.  Just



          8    tell me where to look.  That's all.



          9                  JUDGE SIANO:  I understand that's your



         10    question.  I'm asking how much material are we talking



         11    about.



         12                  MS. ALLEN:  Well, let's see.  I have a set



         13    of 2020 financials that's 9 pages long.



         14                  JUDGE SIANO:  Okay.  Go ahead.



         15                  MS. ALLEN:  And it did not -- I'll just



         16    tell you it did not come from any discovery in this



         17    proceeding.  The 2020 financials are in the discovery in



         18    this proceeding, but I did not have time to look them



         19    up.  I have a set of the Company's 2020 financials.  I



         20    wasn't going to -- I wasn't going to show anybody



         21    anything that hadn't come out of that discovery, but



         22    I'll be happy to.



         23                  JUDGE SIANO:  Well, go ahead and share



         24    your screen.



         25                  MS. ALLEN:  Sure.
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          1        Q    (BY MS. ALLEN)  Mr. Gimenez, can you see --



          2    hopefully I'm sharing my screen -- to show you



          3    financials for 2020 of the Company.  Is that right?



          4        A    Okay.



          5        Q    Well, don't okay.  Are these or are these not



          6    the 2020 financials?  Do you need to look through them?



          7    Just tell me what you need.



          8        A    Well, that's the year-end -- that's the



          9    December statement.



         10        Q    There are 9 pages here.  Would you like for me



         11    to scroll through them?



         12        A    Yes, ma'am.  But that's -- I think we're



         13    struggling with terminology here.  The Company provides



         14    a report to the membership.  It does not provide -- for



         15    the annual meeting in January of -- I mean, for it's,



         16    you know, annual meeting that was in March, and that's



         17    not what we would have provided.  This is not what we



         18    would have provided.  This is the monthly report.



         19        Q    Okay.



         20        A    But you can scroll down and there will be a



         21    line item for legal expenses.



         22        Q    Stop me when I'm there.



         23        A    Okay.  Whoa, whoa, whoa, whoa.



         24        Q    Whoa?  Up?



         25        A    Go up.
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          1                  MS. KATZ:  Ms. Allen -- I apologize.



          2                  Judge Siano, I'm having trouble following,



          3    so I would be very appreciative if she could go a little



          4    bit more slowly when she scrolls through the pages.



          5        Q    (BY MS. ALLEN)  Mr. Gimenez, you tell me when



          6    to go up and down, and you tell me how fast you would



          7    like for me to go.



          8        A    Down, please, right now.



          9        Q    How about this?



         10        A    Okay.  A little bit further.  Okay.  Let's stop



         11    right there, please.



         12        Q    Stop right here.



         13        A    Uh-huh.  Okay.  Scroll to the next page,



         14    please.  Next page.  Okay.  So right there, line -- it's



         15    kind of in the middle of the page.  It says 6300, Legal



         16    Appraisal.



         17        Q    Have I highlighted it?



         18        A    Yes, ma'am.



         19        Q    Perfect.



         20        A    That would show what we had spent in 2020.



         21    Toward the middle column, it says January to December



         22    '20, and then go down to the amount $240,000 --



         23    $240,785, and those invoices would have been paid in,



         24    you know -- I don't know -- January, February, March.



         25    I'm not quite sure when the November/December invoices
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          1    would have been paid.  But those numbers would have been



          2    included in that amount right there.



          3        Q    So what I want to look for, if I understand



          4    you, is I want to look for a monthly financial for 2020



          5    for the early part of the year, and I want to look at



          6    the particular month and I want to see how much the



          7    Company paid.  Right?



          8        A    You would have to go month-by-month to see how



          9    much the Company paid.



         10        Q    It had at least $166,000 carried over --



         11    right -- payable?



         12        A    I don't recall the exact number, ma'am.  But it



         13    was some amount.



         14        Q    The Company incurred far more in legal expenses



         15    in 2020 than $240,000.  Correct?



         16        A    Yes, ma'am.



         17        Q    All right.  So this is what you were talking



         18    about in your earlier testimony?



         19        A    Yes, ma'am.  We paid those bills in 2020, and



         20    they are accounted for in our monthly reconciliation.



         21        Q    You paid those bills in 2020 and you told the



         22    membership that it was because those nasty plaintiffs



         23    had been so active in the early part of 2020 that the



         24    bills were enormous, didn't you?



         25        A    You're putting words in my mouth, ma'am.
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          1        Q    You can say, that's not what I mean.  You can



          2    say, I disagree.  It's your call.



          3        A    I didn't say that, ma'am.



          4        Q    The board said that, didn't they?



          5        A    No, ma'am.



          6        Q    The board never told the membership that they



          7    had spent more money in 2019 than the Company had on



          8    their legal fees, did it?



          9        A    The Company did not say that.



         10        Q    All right.



         11        A    I can't recall.  I mean, the -- I can't recall



         12    all of our communications in 2020 with our membership so



         13    I can't --



         14        Q    Let me ask it this way, and I'll move on:  Can



         15    you recall any occasion on which the board disclosed to



         16    the membership that it had spent more money than the



         17    Company had on its legal fees in 2019?



         18        A    I don't recall all the communications -- the



         19    nuances of every single communication.



         20        Q    All right, sir.  We know from the 2020



         21    financials that we just looked at that the Company has



         22    not paid nearly all of the attorney's fees that the



         23    board obligated the Company to pay in 2019 and 2020.



         24    Right?



         25        A    That's correct.  We have not paid those, all of
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          1    the fees.



          2        Q    And forgive me if I asked you this earlier:  Do



          3    you know a balance on the litigation costs that have



          4    arisen from this 2016 land transaction -- do you know a



          5    balance -- unpaid balance as of today?



          6        A    I don't have those figures in front of me, no,



          7    ma'am.



          8        Q    Do you know order of magnitude, what the unpaid



          9    balance today is of the litigation costs for all of the



         10    litigation, both litigation the Company did initiate and



         11    litigation the Company did not initiate, that has arisen



         12    out of this 2016 land transaction?



         13        A    That would require me to speculate on the



         14    amounts.  I can't give you an order of magnitude.



         15        Q    When the Company -- when the board found itself



         16    at the end of 2019 in the position where it had



         17    basically spent all the money there was, all the cash



         18    there was, on legal fees, why was it that there were no



         19    steps taken to market the 6.19 acres in the airport?



         20                  MS. KATZ:  Your Honor, I'm going to



         21    object.  Outside the scope of my redirect.



         22                  JUDGE SIANO:  Sustained.



         23                  MS. ALLEN:  Pass the witness.



         24                  JUDGE SIANO:  All right.  Ms. Lander.



         25                  MS. LANDER:  Staff has no questions, Your
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          1    Honor.  Thank you.



          2                  JUDGE SIANO:  All right.  Ms. Katz,



          3    redirect?



          4                  MS. KATZ:  Your Honor, I have one



          5    question.



          6                  FURTHER REDIRECT EXAMINATION



          7    BY MS. KATZ:



          8        Q    Mr. Gimenez, Ms. Allen spoke with you quite a



          9    bit about the Texas Business Organizations Code and



         10    discussed with you limitations within that code section



         11    of coverage.  If you wouldn't mind referring to, and for



         12    the record's purposes, it would be our Windermere Oaks



         13    Exhibit 3 that's been previously admitted, Attachment



         14    JG-20.  So we're talking about your rebuttal testimony



         15    Attachment JG-20, just to make sure the record is clear.



         16                  Is this a copy of the order regarding the



         17    Summary Judgment Motion dismissing any allegations of



         18    breach of duty and good faith and so on that Ms. Allen



         19    was talking about regarding all of the directors with



         20    the exception of Dana Martin?



         21        A    That's correct.  That's the Order.



         22        Q    Okay.  So there are -- so those allegations



         23    have been dismissed by a court?



         24        A    That's correct.



         25                  MS. KATZ:  Okay.  Pass the witness.
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          1                  FURTHER RECROSS-EXAMINATION



          2    BY MS. ALLEN:



          3        Q    Mr. Gimenez, while you're there on Page JG-20,



          4    can you flip back to the motion itself, which is JG-21



          5    and go to Page 2.



          6        A    JG-21?  Okay.



          7        Q    It's right behind the one that you were just



          8    looking at and go to Page 2.



          9        A    Yes.



         10        Q    That is the motion that was filed on behalf of



         11    the defendant directors.  Right?



         12        A    Yes, ma'am.



         13        Q    And if we go to Page 2 -- are you with me --



         14    first full paragraph?



         15        A    Yes, ma'am.



         16        Q    It says, plaintiffs seek to hold the directors



         17    personally liable.  Do you see that?



         18        A    Okay.



         19        Q    And if we keep reading the argument is that the



         20    Texas ultra vires statute only authorizes personal



         21    liability in certain instances.  Do you see that?



         22        A    Yes, ma'am.



         23        Q    And it says, even if the bad acts that the



         24    plaintiff's have pleaded are true, the directors cannot



         25    be held personally liable.  Right?
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          1        A    Let me -- I don't read that exactly the way



          2    you're presenting it.



          3        Q    Okay.  Good.  Well, let's just do it together.



          4    Let's start at the beginning of the sentence.  "Even if



          5    the facts the plaintiffs pleaded are true" -- are you



          6    with me?



          7        A    Yes, ma'am.



          8        Q    The directors did not exceed an express



          9    limitation on their authority and act illegally, both,



         10    and therefore, they are not personally liable.  Right?



         11        A    It says, and act illegally by selling the land,



         12    settling litigation, and paying defense costs has



         13    potentially opened them up to personal liability and



         14    there is no evidence proving otherwise.  That's what it



         15    says.



         16        Q    And that is what the Judge ruled on.  Correct?



         17        A    Yes, ma'am.



         18        Q    And you also had a part of your rebuttal



         19    testimony that addressed this.  Let me just find it as



         20    quickly as I can.  I find it on Page 11 of your rebuttal



         21    testimony, if you've still got it handy.  And I look



         22    starting around Line 16, you say 7 of the 8 named



         23    directors did not come close to such level of abuse.



         24    Are you with me?



         25        A    Yes, ma'am.
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          1        Q    So as to trigger personal liability for their



          2    misconduct.  Correct?



          3        A    It doesn't say that there, but I think that's



          4    what it needs to say.



          5        Q    Yeah.  The Court in a Double F case did not



          6    determine that the directors did not engage in



          7    wrongdoing, did it?



          8        A    Ma'am, that case was dismissed.  I don't know



          9    how else to say it.



         10        Q    The Court made a determination that everyone if



         11    they acted badly as the plaintiffs have alleged, they



         12    simply cannot be held personally liable for it for one



         13    reason or another.  Correct?



         14        A    The plaintiffs said that or the Judge said



         15    that?  I'm not following you.



         16        Q    The Judge said that.



         17        A    Okay.  I don't -- I think you said it a



         18    different way.  Could you restate it?



         19        Q    That's okay.



         20                  MS. KATZ:  Judge, I'm going to object to



         21    this.  I'm going to object to this.



         22                  MS. ALLEN:  I'm going to move on.



         23                  JUDGE SIANO:  Okay.  Ms. Allen, you're --



         24    at this point, you're limited to the scope of the



         25    redirect.
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          1                  MS. ALLEN:  Then I'm done.



          2                  JUDGE SIANO:  Okay.  All right.  So the --



          3    Ms. Katz, I'll allow you to do any final redirect, but



          4    that's going to be the -- we're going to conclude with



          5    this witness.  Go ahead.



          6                  MS. KATZ:  Your Honor, I have nothing more



          7    for this witness.



          8                  JUDGE SIANO:  All right.  Thank you,



          9    Mr. Gimenez.  You're excused.



         10                  THE WITNESS:  Thank you, sir.



         11                  JUDGE SIANO:  And --



         12                  (Simultaneous discussion)



         13                  MS. MAULDIN:  Your Honor, we need -- I'm



         14    sorry to interrupt.  We need to address the exhibits



         15    that Ms. Allen circulated.



         16                  JUDGE SIANO:  Okay.  And are you talking



         17    about the optional completeness, or are you talking



         18    about the ones that were previously provided by the



         19    Parties?



         20                  MS. MAULDIN:  I am talking about the



         21    exhibits that Ms. Allen circulated right before we



         22    convened at 1:00 p.m. today.  They are marked -- she



         23    sent them to myself and Ms. Lander, but they've been



         24    marked Exhibits 29 through 47.



         25                  MS. ALLEN:  Your Honor, actually, they
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          1    are -- I provided a copy of 39, but it's already been



          2    admitted.



          3                  But it's actually 30 through 54, and these



          4    are the individual discovery responses.



          5                  JUDGE SIANO:  Okay.  If this is just a



          6    housekeeping matter, we can probably take this up off



          7    the record.  I do want to take a short break at this



          8    point.  I'm sorry, Ms. Mauldin.



          9                  MS. MAULDIN:  Very well. I'm going to --



         10    yeah, so there are -- I do have some issues with this.



         11    Generally, I do not object to admitting our RFI



         12    responses into the record.  However, there are several



         13    instances where the attachment that she has sent -- I



         14    just wanted to exercise my right of optional



         15    completeness.  Several of these reference an attachment,



         16    the attachment is not included, or it's just the



         17    attachment, not the RFI itself.  And so I can go through



         18    them.  I have made a list.  But we don't need to do it



         19    right now.  I just -- this is not going to be a simple



         20    housekeeping matter.



         21                  JUDGE SIANO:  Okay.  Ms. Mauldin, as



         22    previously noted, you always have the option of



         23    completeness and -- but for purposes of admitting,



         24    Ms. Allen, was it -- give me those exhibit numbers



         25    again.
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          1                  MS. ALLEN:  30 -- three zero -- through



          2    53.  30 through 53.  And they're individual discovery



          3    responses.



          4                  JUDGE SIANO:  I'm sorry.  Ratepayer



          5    Exhibits 30 through 53?



          6                  MS. ALLEN:  Correct.



          7                  JUDGE SIANO:  That's not what I heard



          8    previously.  We're talking about the ones that were



          9    exchanged over the lunch break.



         10                  MS. ALLEN:  Those are the ones that were



         11    exchanged over the lunch break.  What they are is



         12    they -- I understood that what we were to do is identify



         13    each separate discovery response as an exhibit.  I was



         14    going to put them all in one packet.  But it's probably



         15    better if --



         16                  (Simultaneous discussion)



         17                  MS. MAULDIN:  Your Honor, I would just



         18    note that we have only received Exhibits 29 through 47.



         19                  MS. ALLEN:  I will resend the email, Your



         20    Honor.  I assure you that I have gotten no delivery



         21    failure notices, but I will resend these emails.



         22                  JUDGE SIANO:  Okay.  Well, the most



         23    important -- it's important that the Parties get these.



         24    It's also very important that the court reporter get



         25    them, and they're properly marked and identifiable.  So
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          1    you can confer with the court reporter on that.  But it



          2    is your obligation to ensure that that is properly done.



          3                  MS. ALLEN:  Your Honor, we have an email



          4    confirmation from the court reporter of her receipt.



          5                  JUDGE SIANO:  Okay.  So I propose that we



          6    take a short break here before taking up the next



          7    witness.  I believe that would be -- is it Mr. Rabon?



          8                  MS. MAULDIN:  Yes, Your Honor.



          9                  JUDGE SIANO:  Okay.  And I understand that



         10    Staff does have some questions for Mr. Rabon.



         11                  MS. LANDER:  Yes, Your Honor.



         12                  JUDGE SIANO:  Okay.  All right.  What do



         13    the Parties need?  10 minutes?



         14                  MS. ALLEN:  Fine by me.



         15                  MS. KATZ:  10 minutes is great.



         16                  MS. MAULDIN:  That's fine, Your Honor.



         17                  JUDGE SIANO:  Okay.  Back in 10 minutes.



         18                  (Recess:  2:20 p.m. to 2:27 p.m.)



         19                  JUDGE SIANO:  All right.  Back on the



         20    record.  Go ahead.



         21                  MS. KATZ:  Thank you.  Windermere Oaks



         22    calls Grant Rabon to the stand.



         23                  JUDGE SIANO:  Ms. Rabon, please raise your



         24    right hand.



         25                  (Witness sworn)
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          1                  THE WITNESS:  I do.



          2                  JUDGE SIANO:  All right.  Go ahead.



          3                  MS. KATZ:  Thank you.



          4                          GRANT RABON,



          5    having been first duly sworn, testified as follows:



          6                       DIRECT EXAMINATION



          7    BY MS. KATZ:



          8        Q    Good afternoon, Mr. Rabon.



          9        A    Good afternoon.



         10        Q    Do you have a copy of what's been previously



         11    marked as Windermere Oaks Exhibit No. 9, which is your



         12    rebuttal testimony, in front of you?



         13        A    Yes.



         14        Q    Okay.  And is this a true and correct copy of



         15    the prefiled testimony in this case?



         16        A    Yes.



         17        Q    And if we were to ask you questions presented



         18    in that document to you again today, would the answers



         19    still be the same as what's contained in that testimony?



         20        A    Yes.



         21        Q    And do you have any errors or corrections to



         22    your testimony today?



         23        A    No.



         24                  MS. KATZ:  Okay.  So, Your Honor, with



         25    this exhibit already being admitted into the record, we
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          1    would pass the witness for cross-examination purposes.



          2                  JUDGE SIANO:  All right.  Ms. Allen.



          3                  MS. ALLEN:  Thank you, Your Honor.



          4                       CROSS-EXAMINATION



          5    BY MS. ALLEN:



          6        Q    Mr. Rabon -- is it Rabon?  Am I saying that



          7    correctly?



          8        A    Yes, that's perfect.



          9        Q    Okay.  Thank you.



         10                  I really just have a handful of questions,



         11    I think, for you.  I want to start with your testimony



         12    that we find on Page 12 at Line 3 and below concerning



         13    the docket in the Oncor case.



         14        A    Okay.



         15        Q    Are you with me?  Okay.  Great.  Now, if I



         16    understand your testimony what you're saying is that the



         17    rate -- the member Ratepayers of the Company are the



         18    stakeholders in this type of a business organization.



         19    Is that right?



         20        A    Well, "stakeholders" can be a broad term that



         21    could be many different individuals that have some



         22    relationship to the utility, so I'm not sure that I



         23    would use that term.



         24        Q    How about "owner"?



         25        A    That's a more appropriate term for the member
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          1    Ratepayers of the water supply corporation.



          2        Q    Okay.  Wouldn't you agree with me that it is in



          3    the best interests of the owners of any kind of



          4    organization that its fiduciaries on the board of



          5    directors are accountable?



          6        A    I would agree with that.



          7        Q    And if I understand your testimony in the



          8    section to which I just referred you, your



          9    interpretation of that Oncor decision is that the



         10    equity -- that if the Company wants to insure -- if it



         11    wants to self-insure in that case, in a way that



         12    indemnifies the fiduciaries from their wrongful conduct



         13    for intentional things, statutory violations, and



         14    improper receipt of benefit, if the Company wants to do



         15    that, then the people who make that decision are the



         16    ones who ought to bear the cost of that.  Right?



         17        A    I agree with that assessment.



         18        Q    Your view, as I understand it, is that in the



         19    Oncor case it was the equity investors who had made that



         20    decision and the determination was that they ought to



         21    bear the cost of that.  Right?



         22        A    Well, just to be clear about what you're



         23    saying, I'm not sure what the "that" is in your



         24    question.  Might you restate that for me?



         25        Q    I can.  The financial costs related to
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          1    intentional torts or employee misconduct by directors?



          2        A    Okay.



          3        Q    The words that you use here at Lines 10 and 11.



          4        A    Okay.



          5        Q    That is what I'm talking about.  And if I



          6    understand your testimony correctly, what you're saying



          7    here is that if the equity investors wish to insulate



          8    the Company's fiduciaries from accountability, then the



          9    equity investors are going to have to pay for that.



         10    Right?



         11        A    Yes.



         12        Q    The member/customers of Windermere Oaks Water



         13    Supply Corporation do not wish to insulate their



         14    fiduciaries from liability for intentional misconduct,



         15    violations of the law, or receipt of improper benefit.



         16    You understand that.  Right?



         17        A    I could understand that position.



         18        Q    If they did wish to do it, it would be in the



         19    bylaws, wouldn't it?



         20        A    I'm not sure.



         21        Q    Well, you know that it's not in the bylaws.



         22    Right?



         23        A    I do not know.  I have not reviewed the bylaws



         24    recently.



         25        Q    Okay.  Are you aware that any business
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          1    organization in the State of Texas can purchase



          2    insurance against the type of conduct that is described



          3    here in your Lines 10 and 11?



          4        A    That would not be surprising to me.



          5        Q    But only with the approval of the membership.



          6    Did you know that?



          7        A    No.



          8        Q    This membership for this Company has never



          9    approved indemnification or insurance against



         10    intentional misconduct, violations of the law, or



         11    receipt of improper benefit so far as you know.  Right?



         12        A    I do not know.



         13        Q    Okay.  You do know that the insurance that was



         14    obtained and passed through in the rates did not insure



         15    against those things and did not provide defense costs



         16    for the directors who are alleged to have committed



         17    them.  Right?



         18        A    I do not know.



         19        Q    You don't know one way or the other.  Do you



         20    have an understanding that the Company received



         21    insurance in connection with the claims that it made?



         22        A    No.



         23        Q    Okay.  Would you agree with me that it is in



         24    the best interest of the Customer/Ratepayers of this



         25    Company that if their fiduciaries have been unfaithful

                                                                      395







          1    to hold them accountable?



          2        A    I believe there is a means by which they can do



          3    so currently.



          4        Q    What means is that, as you understand it?



          5        A    I believe that there is a process laid out



          6    whereby a board member can be removed from the board.



          7        Q    So one right that is available to the



          8    Customer/Ratepayers at Windermere is to attempt to



          9    remove that director.  Right?



         10        A    That's my understanding.



         11        Q    Okay.  It is not in the best interest of the



         12    ratepayer/customers to have Company resources used in an



         13    effort to prevent the exercise of the right of removal,



         14    is it?



         15        A    I don't -- I can't answer that.



         16        Q    Can you think of any circumstance in which it



         17    might be in the best interest of the Ratepayers of this



         18    Company to have Company resources used for the purpose



         19    of stymying a removal effort by a member?



         20                  MS. KATZ:  Objection, Your Honor.



         21    Speculation and irrelevant.  This doesn't go to any of



         22    the issues laid out in the Preliminary Order.



         23                  JUDGE SIANO:  Response?



         24                  MS. ALLEN:  I am cross-examining him on



         25    testimony that I carefully identified, and if I'm not
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          1    going to be allowed to do it, let's just go on.  I've



          2    identified the testimony on Page 12, and I'm



          3    cross-examining him.



          4                  JUDGE SIANO:  Ms. Allen, what's your



          5    response to the objection?



          6                  MS. ALLEN:  That he has testified about



          7    these matters and therefore opened the door for this



          8    cross-examination.



          9                  If this were not relevant, I doubt



         10    Ms. Katz would have put it into evidence.



         11                  JUDGE SIANO:  Okay.  To the extent that



         12    your testimony relates to this testimony, I'll allow it.



         13    Go ahead.



         14                  Overruled.



         15                  MS. ALLEN:  Madam Court Reporter, could I



         16    ask you if you would read the question back, please?



         17                  (The record was read as requested.)



         18        A    I can not come up with any examples, as we sit



         19    here today.  But facts and circumstances might make that



         20    appropriate.



         21        Q    (BY MS. ALLEN)  Okay.  And that's fair enough.



         22    I just wanted to know whether you can think of any right



         23    now.



         24                  The members and customers of this Company



         25    have an absolute right to hold their fiduciaries
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          1    accountable if their fiduciaries engage in misconduct,



          2    don't they?



          3        A    I'm not clear what the word "absolute" is



          4    intended to imply in your question.



          5        Q    Fair enough.  Let me ask it a different way.



          6                  There's nothing about the fact that these



          7    are Ratepayers/Customers of a water supply company that



          8    would impact their right to hold their fiduciaries



          9    accountable for misconduct.  Right?



         10        A    I'm not aware of any, no.



         11        Q    Would you agree with me that it would not be in



         12    the best interest of the Ratepayers of this Company for



         13    Company resources to be used in an effort to prevent its



         14    fiduciaries from being held accountable?



         15        A    I can't answer that without the facts and



         16    circumstances of the particular situation.  So, no, I



         17    can't say with an absolute yes or no on that question.



         18        Q    If I didn't ask it this way, I intended to.



         19                  Can you think of a circumstance in which



         20    it would be in the Ratepayers' best interest for Company



         21    resources to be applied for the prevention of holding



         22    their fiduciaries accountable?



         23        A    I have no hypothetical situation to fit those



         24    facts, that circumstance.



         25        Q    Isn't it true that even for a water supply
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          1    company such as Windermere, the board -- well, let me



          2    ask it this way.



          3                  Isn't it true that especially for a water



          4    supply company, such as Windermere, the paramount



          5    objective of the board of directors should be to provide



          6    appropriate levels and quality of water and wastewater



          7    service to its members?



          8        A    That was a long question.  There was a



          9    "paramount" in there.  I will say it is a -- should be a



         10    goal of the board of the utility to ensure adequate,



         11    say, utility service.



         12        Q    Do you appreciate that by statute the purpose



         13    for which this Company was organized and exists, and the



         14    only purpose for which it was organized and exists, is



         15    to provide water and wastewater services to its members?



         16        A    I'm not aware of any other purpose for their



         17    creation.



         18        Q    All right.  And so can you think of any



         19    objective that ought to be a higher priority for the



         20    board of directors than making sure that the Company's



         21    resources are used for the purpose of providing service



         22    to its members?



         23        A    I cannot, as we sit here, come up with any



         24    other examples of what might be appropriate other



         25    priorities.
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          1        Q    Are you aware that the board of directors made



          2    discretionary decisions in 2018 and 2019 to apply



          3    Company resources to pay the legal fees of directors who



          4    had been sued by members?



          5        A    No.



          6        Q    You did not know that?



          7        A    Again, there was some words in there like



          8    "Discretionary" -- the way you framed the question my



          9    answer is no.



         10        Q    Are you aware that Company resources were used



         11    in 2018 and 2019 for the purpose of paying litigation



         12    expenses in connection with claims that were made



         13    against current and former members of the board?



         14        A    I have been told that, yes.



         15        Q    What have you been told about the circumstances



         16    under which those decisions were made?



         17                  MS. KATZ:  Objection, your Honor.



         18    Hearsay.



         19        A    Nothing that I can recall.



         20                  MS. ALLEN:  I don't know whether the



         21    objection was ruled on, and I certainly didn't hear the



         22    answer.



         23                  JUDGE SIANO:  I didn't hear the full



         24    objection.  Ms. Katz?



         25                  MS. KATZ:  Your Honor, I objected as to
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          1    hearsay when her question was "what have you been told."



          2                  JUDGE SIANO:  Okay.



          3                  MS. ALLEN:  Your Honor, this is an expert



          4    witness who has been provided with information so that



          5    he can develop opinions, and I want to understand the



          6    information that he was provided.



          7                  JUDGE SIANO:  Overruled.



          8                  MS. KATZ:  And, Your Honor --



          9                  JUDGE SIANO:  Go ahead.  I believe he



         10    answered the question.



         11                  MS. ALLEN:  Forgive me, Your Honor, but I



         12    simply did not hear what he said in an answer.



         13                  Maybe the court reporter can read it back.



         14    That's fine with me.



         15                  JUDGE SIANO:  I believe his answer was no.



         16        Q    (BY MS. ALLEN)  Okay.  I was thinking that my



         17    question was, what information were you given.  Maybe it



         18    wasn't.  I wouldn't have expected him to say no to that.



         19                  Madam Court Reporter, let's just cut this



         20    short.  Could you just tell me what the questions was?



         21                  (The record was read as requested.)



         22        A    And my answer is, nothing that I can recall.



         23        Q    (BY MS. ALLEN) So you know nothing about the



         24    circumstances under which the board made the decision to



         25    cause the Company to fund these litigation expenses.  Is
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          1    that right?



          2        A    That's fair.



          3                  MS. KATZ:  Your Honor, I'm -- Your



          4    Honor --



          5                  JUDGE SIANO:  Go ahead, Ms. Katz.



          6                  MS. KATZ:  Thank you.  I was going to



          7    object that this is outside the scope of this expert



          8    witness's testimony.  He is testifying as an expert



          9    witness, and that expert witness testimony is confined



         10    to only the testimony that he is an expert on, and



         11    that's on the rates themselves, not what happened in the



         12    board meetings or why they were raised or what happened



         13    with what lawsuit.  It's on the rates themselves, and



         14    that's what the purpose of his testimony is today.  And



         15    that's why I would be objecting to outside the scope of



         16    his expert witness testimony.



         17                  JUDGE SIANO:  Well --



         18                  MS. ALLEN:  Your Honor, I think I might



         19    could cut this short if I could ask Mr. Rabon this



         20    question.



         21        Q    (BY MS. ALLEN)  So are you here today with an



         22    opinion as to whether the legal fees that were paid with



         23    Company money in connection with litigation arising out



         24    of the 2016 land transaction are cost of service?



         25        A    Yes, those -- they are not in and of themselves
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          1    cost of service by my term of art, but they are costs



          2    that would be appropriate to be recovered from



          3    Ratepayers.



          4        Q    So you do -- you are here to offer an opinion



          5    that these costs ought to be recovered from Ratepayers.



          6    Right?



          7        A    Yes.



          8        Q    But you are telling me that you don't know



          9    anything about the circumstances under which the board



         10    made the decision to apply Company resources in that



         11    way.  Is that fair to say?



         12        A    Correct.



         13        Q    Are you applying information and standards that



         14    you know from other types of utilities?



         15        A    I don't believe I understand the question.



         16    Could you restate that for me?



         17        Q    Sure.  How is it that you could possibly render



         18    an opinion as to whether these costs are appropriate to



         19    recover against these Ratepayers if you don't know



         20    anything about the circumstances of the board's decision



         21    to expend them?



         22        A    So I do not feel it necessary for me to have an



         23    involved understanding of the issues that led to the



         24    incurrence of the legal expenses in order to determine



         25    that they are costs the utility should pay and recover
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          1    from Ratepayers.



          2        Q    So do you think that these costs are just items



          3    that every utility ought to be able to recover across



          4    the board under any circumstances?



          5        A    No.  Again, some of the words you're using in



          6    your question prevent me from giving you a simple



          7    answer.  There are facts and circumstances that could be



          8    very different, so -- your question seemed to be an



          9    absolute, which I don't know that I can give you an



         10    answer in an absolute in that fashion.



         11        Q    Well, I would normally ask you what



         12    circumstances about this particular company and the



         13    decision that the board made cause you to think that



         14    these are recoverable expenses, but you don't know



         15    anything about that.  So I'm trying to figure out



         16    whether you're just applying that universal rule or



         17    there are circumstances that make it appropriate here?



         18    Help me with that.



         19        A    There is not a universal standard for which I



         20    am intending to apply to this circumstance.



         21        Q    So what standard are you intending to apply?



         22        A    The appropriateness of recovering legitimate



         23    costs from ratepayers.



         24        Q    So you're trying to make a determination about



         25    whether these are legitimate costs?
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          1        A    Yes.



          2        Q    So what's the criteria for that, in your view?



          3        A    There would be more than one criteria.  But,



          4    for example, the incurrence of the costs were prudently



          5    incurred and in furtherance of the operation of the



          6    utility.



          7        Q    Okay.  If you do not know how the board made



          8    these decisions, how is it that you know or can opine



          9    about whether or not they were prudently incurred?



         10        A    I don't feel I need to know the merits of the



         11    underlying case that's involved in order to determine



         12    whether or not the costs -- the legal costs at issue --



         13    were incurred prudently by the utility.



         14        Q    Isn't it true that when the board of directors



         15    is presented with any decision that might involve the



         16    disbursement of Company money, its first priority should



         17    be to make sure that the Company will have enough money



         18    to provide water and wastewater service for its



         19    customers.  Isn't that true?



         20        A    That would be one of a myriad of important



         21    considerations.



         22        Q    What could be more important for a water supply



         23    company formed for the purpose of providing that



         24    service?



         25        A    There are, you know, many costs incurred to
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          1    operate a water and wastewater system.  I'm not sure



          2    that I can prioritize or rank them for you in this



          3    venue.



          4        Q    Can you think of anything that would be more



          5    important for the board's consideration than whether it



          6    will have sufficient funds to provide water and



          7    wastewater service to its customers?



          8        A    I think that is very important.  I'm not sure



          9    that that is in all cases the most important



         10    consideration, but I would agree with you that it is a



         11    very important consideration.



         12        Q    Can you think of anything that would be more



         13    important to the board of directors of a water supply



         14    company organized under Chapter 67 of the Water Code?



         15        A    As we sit here, I can't think of an example for



         16    you, no.



         17        Q    It would be very imprudent for the board of



         18    directors of a Chapter 67 water utility to allow legal



         19    expenses for lawsuits involving its fiduciaries to



         20    absorb money that was needed to provide water and



         21    wastewater service to the customers.  Isn't that right?



         22        A    I cannot answer the question the way that



         23    you've asked it.



         24        Q    Can you think of a single circumstance in which



         25    it would be prudent for a board of directors to allow
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          1    legal expenses to defend the conduct of its fiduciaries



          2    to eat into money that is needed to provide service to



          3    the customers?



          4        A    I would take the view that the money spent on



          5    prudently defending against lawsuits is a part of



          6    providing service.  It's a part of providing service.



          7        Q    Do you have the view that the expenditure of



          8    legal fees for litigation that arose out of a sale of



          9    surplus property -- do you have the view that that is a



         10    cost that is necessary for the provision of water and



         11    wastewater service to customers?



         12        A    I don't believe I expressed an opinion on that



         13    in my testimony.



         14        Q    So you don't have an opinion on that?



         15        A    Not that I can come up with right now.



         16        Q    The opinion that you do express in your



         17    testimony is that because the Company does not have



         18    equity investors, the Ratepayers are the only source of



         19    funding to recover these and other costs.  Correct?



         20        A    That was in my testimony.



         21        Q    What about the fiduciaries who are determined



         22    to have engaged in misconduct and caused damage to the



         23    Company -- what about them -- as a source of funding?



         24        A    My testimony indicated that there is a means



         25    available to Member/Ratepayers to remove board members
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          1    that they believe were not making decisions that were in



          2    their best interests or that they disagree with.



          3        Q    So you just don't think that members of a water



          4    supply company have the right to attempt to hold their



          5    directors accountable?



          6        A    That was not my answer.  There is at least the



          7    one avenue available to them that I just mentioned.



          8        Q    And there are other avenues available as well.



          9    Correct?



         10        A    There may be.



         11        Q    One of them is for members to put their money



         12    where their mouth is and ask a Court to hold their



         13    directors accountable.  Right?



         14        A    I don't dispute that.



         15        Q    And it is not in the best interest of the



         16    Ratepayers of the Company for the Company's resources to



         17    be used in an effort to avoid accountability.  Correct?



         18        A    I can't answer that the way that you framed it



         19    because you framed it as avoid accountability.  I'm not



         20    sure I agree with the premise of the question.  If you'd



         21    like to restate it, that would be fine.



         22        Q    Let me be specific.  It's not in the best



         23    interest of the Ratepayers for Company resources to be



         24    used to provide legal representation to the end of



         25    avoiding personal liabilities for directors who may well
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          1    have engaged in wrongful conduct.  Isn't that right?



          2        A    Your question presupposes their bad conduct, so



          3    I don't know that I can answer that question the way



          4    that you've asked it.



          5        Q    No, sir.  My question does not presuppose bad



          6    conduct.  My question is:  Shouldn't the Ratepayers have



          7    the right to go to court and find out whether their



          8    fiduciaries have engaged in bad conduct without their



          9    money being used to stop them?



         10                  MS. KATZ:  Your Honor, I'm going to object



         11    at this --



         12        A    No.



         13        Q    (BY MS. ALLEN)  So you think that it is good



         14    public policy for the Ratepayers' money to be used to



         15    prevent them from holding their directors accountable.



         16    Is that it?



         17        A    No, that's not my testimony.



         18        Q    Say it --



         19                  (Simultaneous discussion)



         20        A    I was simply trying to --



         21                  JUDGE SIANO:  Ms. Allen, let's wait for



         22    each person to stop talking.



         23        A    I was simply trying to answer the question in



         24    the way that you framed it.



         25        Q    (BY MS. ALLEN)  Say it your way.
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          1        A    I would -- I would suggest that there are --



          2    that the proper incurrence of legal expenses are a cost



          3    of providing service, which should be recoverable from



          4    Ratepayers.



          5        Q    And what I'm trying to work on with you is



          6    whether it's a proper use of Company resources to pay



          7    legal expenses in an effort to avoid personal liability



          8    for directors?



          9                  MS. KATZ:  Objection, Your Honor.  No. 1,



         10    this question has been asked and answered.  Mr. Rabon



         11    answered several times that he doesn't know.  He can't



         12    answer this question, and also he is a rate consultant.



         13    He's not here to testify as to the reasonableness of



         14    board actions from prior litigation.



         15                  JUDGE SIANO:  Sustained as to asked and



         16    answered.



         17                  And, Ms. Allen, I understand that you're



         18    trying to get to a particular point.  I believe there



         19    are some limitations as to the scope of Mr. Rabon's



         20    expertise.  I will allow some room here, but keep that



         21    in mind.



         22        Q    (BY MS. ALLEN)  Mr. Rabon, here's what I'm



         23    trying to work on -- and I'm not a rate lawyer, so I'm



         24    sorry to be inept about this.



         25                  What I'm trying to work on is, you seem to
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          1    be expressing the opinion that these are properly



          2    incurred legal expenses.  Have I got that right?



          3        A    They appear to me to be properly incurred legal



          4    expenses.



          5        Q    What factors or circumstances about them appear



          6    to you to make these properly incurred legal expenses?



          7        A    Legal expenses were represented to me as being



          8    those associated with defense in various litigations



          9    incurred by the utility and therefore in the course of



         10    doing its business and were incurred prudently for and



         11    should be recovered from Ratepayers.



         12        Q    Okay.  So I take it that nobody told you, for



         13    example, that these litigation costs were used in an



         14    effort to prevent the Company from recovering its



         15    property, nobody told you that?



         16        A    No one has characterized anything in that



         17    fashion to me.



         18        Q    And no one has told you that Company resources



         19    in this case were used in an effort to prevent personal



         20    liability on the part of the current and former director



         21    nobody has told you that?



         22                  MS. KATZ:  Your Honor, I'm going to



         23    object.  All of these questions -- this line of



         24    questioning calls for hearsay.  "Nobody's told you



         25    that..."
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          1                  JUDGE SIANO:  I'll overrule the objection.



          2    She's allowed to probe the extent of his review.



          3                  But Ms. Allen it may be more efficient if



          4    you simply ask him the extent of his review and how



          5    in-depth he made his determination that they were



          6    prudently incurred.



          7        Q    (BY MS. ALLEN)  His question -- what he just



          8    said -- can you answer that one?



          9        A    You're asking the Judge's question.  Is that



         10    correct?



         11        Q    Yes, sir.



         12        A    I do not recall doing any special



         13    investigations into the legal expenses that were



         14    incorporated into the revenue requirement.



         15        Q    So you kind of just treated this as ordinary,



         16    run-of-the-mill litigation in which the Company needed



         17    to preserve its property by defending.  Right?



         18        A    I didn't presume that it was about preserving



         19    property.  Some of that question was not part of my



         20    presumption.



         21                  JUDGE SIANO:  Ms. Allen, I'd like to move



         22    on because I think he's answered the question.



         23                  MS. ALLEN:  I'm trying to figure out how



         24    to do that.



         25        Q    (BY MS. ALLEN)  I just want -- if you'll just
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          1    tell me the reasons why you think this board was



          2    prudent, I will move on, if you think that.



          3        A    I have not been presented --



          4                  (Simultaneous discussion)



          5                  MS. KATZ:  Objection, Your Honor.  This



          6    has been asked and answered.



          7                  JUDGE SIANO:  Overruled.



          8        A    I have been presented with no information that



          9    would lead me to believe that this was imprudent.



         10        Q    (BY MS. ALLEN) Okay.  I really don't want to



         11    belabor the point, but you apparently have something in



         12    mind, a criteria or a definition about prudence, and I'm



         13    just trying to figure out how you applied that and



         14    determined that this board acted prudently, if you did?



         15                  JUDGE SIANO:  Mr. Rabon, do you have a



         16    response?



         17        A    I'm sorry.  I didn't -- could you repeat the



         18    question?



         19        Q    (BY MS. ALLEN)  I'm getting the impression that



         20    you have some criteria or definition that you use to



         21    determine whether expenses are prudent, that you applied



         22    that and made a determination here, and I just want you



         23    to help me to understand what it is about this board



         24    action that you -- made you say, oh, this is prudent?



         25        A    I made no special investigations into this --
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          1    these legal expenses that would -- that led me to that



          2    conclusion.



          3        Q    All right.  Fair enough.



          4                  Mr. Rabon, I'm going to ask you some



          5    ratemaking questions, which I'll probably not do a good



          6    job of, but help me.  Okay?



          7                  My understanding is that the Company here



          8    had a rate analysis done by an outfit called TRWA.  Did



          9    you know about that?



         10        A    I was told that.



         11        Q    Did you make any review of that analysis?



         12        A    No.  I was not involved in that at all.



         13        Q    I'm sorry.  I really didn't expect you to tell



         14    me that you were involved in it.  I wondered if in your



         15    work in this case if you had taken a look at it?



         16        A    No.  It has not been part of my review.



         17        Q    Can you tell us whether a rate design that is



         18    structured to capture revenues for the purpose of paying



         19    forward legal fees is an acceptable design practice?



         20        A    I'm not sure I understand the question.  Can



         21    you help me with the "paying forward legal fees" part of



         22    that?



         23        Q    Let me explain to you what I understand



         24    occurred here, and then we'll go from there.



         25                  What I think we've been told in this
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          1    proceeding is that this rate design was intended to



          2    generate revenues so that the Company could pay two law



          3    firms around $20,000 a month going forward against the



          4    legal bills that were accruing, and that this rate is



          5    intended to be in effect until such time as all of the



          6    legal fees that have arisen from the lawsuits involving



          7    the 2016 land transaction have been concluded and the



          8    bills have been paid.



          9                  Do you understand?



         10        A    I believe so.



         11        Q    Is that an acceptable rate design practice?



         12        A    I would not characterize that as a rate design



         13    practice.



         14        Q    What would you characterize that as?



         15        A    What you described sounds to me like the



         16    utility making arrangements to be able to pay its legal



         17    expenses over a period of time.  I'm not clear on how



         18    you're connecting that back to rate design.



         19        Q    Okay.  So what's happening is that the Company



         20    is continuing to authorize lawyers to do work and those



         21    lawyers are continuing to do work and they are charging



         22    for their services on an ongoing basis -- and that's



         23    been going on pretty much since 2018 and it continues



         24    today -- and they send invoices periodically, typically



         25    monthly, in the amounts that are whatever correspond to
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          1    the work they've done and those amounts accumulate a



          2    balance and the Company pays $10,000 to one law firm and



          3    $10,000 to the other law firm every month and the



          4    balance keeps getting --



          5                  (Simultaneous discussion)



          6                  MS. KATZ:  Your Honor, I'm going to object



          7    at this -- excuse me.  I'm going to object at this time



          8    to, No. 1, narrative, and, No. 2, I don't hear a



          9    question in between the narrative.



         10                  JUDGE SIANO:  Ms. Allen, can you break it



         11    down?



         12                  MS. ALLEN:  I can try.  I can try.



         13        Q    (BY MS. ALLEN)  Here's the first part.  The



         14    Company has engaged lawyers and engaged lawyers in 2018



         15    and it told them to go forth and do legal work and there



         16    were no constraints placed on the amount of fees they



         17    could charge, and they did their legal work and they



         18    billed for it at their usual rates and they presented



         19    invoices on a monthly basis.  The Company found out when



         20    it received the invoice how much the legal fees were,



         21    and that has continued, and continues today, if I



         22    understand it, so that the legal fees that the Company



         23    has become obligated to pay continue to grow over time



         24    as invoices are generated and received, and $10,000 each



         25    month is paid to one law firm and to another law firm --
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          1                  (Simultaneous discussion)



          2                  MS. KATZ:  Excuse me, Your Honor --



          3        Q    (BY MS. ALLEN) -- against that --



          4                  JUDGE SIANO:  Yeah, I think we're back



          5    where we were, Ms. Allen.  So I -- what's your question



          6    for this witness?



          7        Q    (BY MS. ALLEN)  What's your understanding of



          8    how they designed these rates?  How about that?



          9        A    My understanding is that they designed these



         10    rates with assistance from Texas Rural Water Association



         11    to recover their identified revenue requirement.



         12        Q    What I really meant to ask you is:  Can you --



         13    do you have an opinion about the methodology that was



         14    used to design these rates?



         15        A    No.



         16        Q    My understanding is that the rate change in



         17    March of 2020 did not involve a change of the rates



         18    associated with gallonage use.  Does that make sense?



         19        A    I believe -- I believe I understand what you're



         20    saying.



         21        Q    They changed the base rate.  They did not



         22    change the tiered rate for water usage.  Is that right?



         23    Is that your understanding?



         24        A    That is my understanding.



         25        Q    There was no analysis -- do you know whether or
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          1    not there was an analysis in connection with the rate



          2    design of the actual variable expenses?



          3        A    No.



          4        Q    You don't know or --



          5        A    Correct.  To be clear, I do not know.



          6        Q    Did you see any indication in the information



          7    that was provided to you that there was any analysis of



          8    the variable costs that were in that rate study?



          9        A    Based on an exhibit that I saw, I could see



         10    that there was some division of the revenue requirement



         11    between fixed and variable, but that's the extent to



         12    which I'm aware.



         13        Q    So I take it that you didn't see any indication



         14    that anybody had actually studied the allocation between



         15    fixed and variable is that fair to say?



         16        A    I do not know.



         17                  MS. ALLEN:  Okay.  Did you see -- never



         18    mind.



         19                  Your Honor, I'm going to turn it over to



         20    the experts, and pass this witness for the moment.



         21                  JUDGE SIANO:  Okay.  Ms. Lander, how much



         22    cross do you have for this witness?



         23                  MS. LANDER:  I have about 15 questions,



         24    Your Honor, give or take.



         25                  JUDGE SIANO:  Go ahead.

                                                                      418







          1                  MS. LANDER:  Okay.



          2                       CROSS-EXAMINATION



          3    BY MS. LANDER:



          4        Q    Good afternoon, Mr. Rabon.  How are you?



          5        A    Good, thank you.



          6        Q    Great.  Okay.  So I have just a few questions.



          7    I want to start with some basic rate design stuff.



          8                  Can you confirm for me that the revenue



          9    requirement for the rates that are in question right



         10    now, that revenue requirement is approximately $576,000?



         11        A    That sounds ballpark accurate, but I don't



         12    think I have that in my testimony anywhere to be able to



         13    confirm it.



         14        Q    That's okay.  I just -- we're going to get to



         15    the rates in your testimony.  I just wanted to have like



         16    a starting point for some math.



         17                  So the rates are designed to include



         18    approximately $171,000 in legal expenses.  Correct?



         19        A    I don't think that's in my testimony, but I



         20    will take your word for it that that's accurate.



         21        Q    Thank you.  So that's $170,000 that has been --



         22    it's designed to be recovered through the base rates.



         23    Correct?



         24        A    Well, if your number is accurate, I don't



         25    have -- I don't know if any of that amount was intended
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          1    to be recovered through volumetric charges.  I'm not



          2    aware of that being the case, but I just do not -- I'm



          3    not positive.



          4        Q    Okay.  If the Commission finds that it's



          5    appropriate to approve the current rates as just and



          6    reasonable, that means that the WSC will recover the



          7    amount in the base rates every year indefinitely.



          8    Right?



          9        A    There would be presumably some variation due to



         10    customer growth and other factors, but ballpark, I



         11    will -- that sounds reasonably accurate.



         12        Q    Okay.  So unless the board changes its rates



         13    and accounting for some variation in the number of



         14    customers, these rates are designed to recover $170,000



         15    to be allocated toward legal expenses, and they would



         16    recover that amount every year until they decided -- if



         17    they decide to -- to change their rates?



         18        A    Assuming that your amount is correct, yes.



         19        Q    Okay.  Great.  So if we could turn to Page 6 of



         20    your rebuttal testimony, which is Windermere Exhibit 9,



         21    there's a chart I believe that shows the base rates



         22    which are $90.39 for water and $66.41 for sewer.



         23    Correct?



         24        A    I see that, yes.



         25        Q    Great.  And there are 271 water customers and
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          1    245 sewer customers.  Correct?



          2        A    That's what's represented here, and I have no



          3    reason to believe that it's inaccurate.



          4        Q    Good.  Okay.  We're going to do some



          5    multiplication now, I'm sorry for it.  So will you



          6    accept my representation that if you add the result of



          7    $90.39, multiplied by 271, which would be the amount



          8    that is taken in for base rates for water, and then



          9    $66.41 times 245, which would give us the amount taken



         10    in as the base rate for sewer, that would be $489 -- I'm



         11    sorry -- $489,000 and -- $489,193?



         12        A    Is that an annual amount that you're



         13    representing to me?



         14        Q    Yes, sir.



         15        A    Okay.  Okay.



         16        Q    Okay.  Great.



         17        A    I'm not checking your math, but --



         18        Q    I'm happy to pull up a calculator on the



         19    screen, but I feel like no one really wants that.



         20        A    No, that's fine.



         21        Q    Okay.



         22        A    As long as the question is not to confirm your



         23    math, okay.  We're good.



         24        Q    We're just ballparking percentages.  So if the



         25    base rates recover $489,193, and the revenue requirement
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          1    is $576,192, will you accept my representation that



          2    Windermere recovers approximately 84.9 percent of its



          3    revenue requirement through base rates.



          4        A    Again, without doing the math, I have no reason



          5    to dispute your math.  How about that?



          6        Q    Sure.  So basically what I'm doing is, I'm



          7    dividing 489 by 576 and it brings me to about



          8    85 percent?



          9        A    Okay.



         10        Q    So if we get 84.9 percent from the base rates,



         11    we should get about 15.1 percent of the revenue from



         12    volumetric rates.  Correct?



         13        A    That seems reasonable.



         14        Q    Okay.  Well, I don't know if an -- do you think



         15    an 85/15 split between base rights and volumetric is



         16    reasonable?



         17        A    Well, let me be clear about my answer.  Your



         18    math seems reasonable --



         19                  (Simultaneous discussion)



         20        Q    (BY MS. LANDER) How does that work --



         21        A    -- better --



         22        Q    Sorry.  Go ahead.



         23        A    My answer to it being reasonable was an



         24    indication that your math seemed reasonable.  I



         25    apologize.
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          1        Q    No problem.  I'm just curious how do you feel



          2    about the 85/15 split in terms of base rates and



          3    volumetric?



          4        A    Sure.  So there could be many reasons why a



          5    utility might prioritize revenue stability through



          6    higher fixed charges as compared to variable charges.



          7    So, you know, there are competing priorities.  Any



          8    decision -- any rate design is a balance of competing



          9    priorities.



         10                  I was not involved at all in their rate



         11    design, but I'm presuming from the structure that they



         12    intended to prioritize revenue stability, but in



         13    recognition of the fact that they were recovering



         14    significant portion of the revenue requirement through



         15    their fixed charges, they have implemented or have in



         16    place an inclining volumetric rate structure to help



         17    incentivize water conservation or dissuading customers



         18    from wasting water.



         19        Q    Okay.  I'm sorry.  I guess I should be more



         20    clear.



         21                  Does it seem standard to you to have an



         22    85/15 split?



         23        A    I can't point to another utility that I can



         24    think of today that has that particular division.



         25        Q    Okay.  All right.  So that was an aside.  I

                                                                      423







          1    want to go back to the 85.1 -- I'm sorry -- the 84.9 and



          2    the 15.1.



          3                  So if we've recovering 15.1 of the revenue



          4    requirement, will you accept my representation that



          5    15.1 percent of $576,192 is approximately $87,000?



          6        A    So if 15 -- that didn't sound right.  State it



          7    again just to make sure I followed you.  So you did



          8    15 percent of half a million?  Is that what you were



          9    doing?



         10        Q    I'm sorry.  15 percent -- 15.1 percent?



         11        A    Okay.



         12        Q    The revenue requirement?



         13        A    Yeah.  And remind me what that number was that



         14    you were representing.



         15        Q    $576,192.



         16        A    In that case, then your original number it



         17    does, order of magnitude, sound accurate to me.



         18        Q    Great.  Okay.  So if my math is right, we



         19    should be collecting -- or Windermere should be



         20    collecting about $489,193 in its base rates and



         21    approximately $87,000 through its volumetric rates.



         22    Correct?



         23        A    That's what that would indicate from your



         24    description, yes.



         25        Q    Okay.  Good.  Could you please turn to -- or do
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          1    you have a copy of Windermere Exhibit 8, which is Mike



          2    Nelson's rebuttal testimony?



          3        A    I only have my testimony in front of me.



          4        Q    Okay.  Let me pull it up for you.  One moment



          5    please.  Apologies.  We need a page -- we need



          6    attachment MN-6, Page 6.



          7                  Can you read that?



          8        A    I can see it, yes.



          9        Q    Great.  Okay.  So this is Windermere's water



         10    and wastewater revenue model for volumetric rates.  You



         11    can see that.  Correct?  Do you see water service rates



         12    and revenue and sewer service rates and revenue?



         13        A    I see what you're pointing out to me.  I don't



         14    know what this is.  I haven't reviewed it.  But I see



         15    what you're showing me, yes.



         16        Q    This is an attachment to the rebuttal testimony



         17    of Mike Nelson.



         18        A    Okay.



         19        Q    And that was the 2019 water and wastewater



         20    gallonage projected revenue for 2019.  Can you see that



         21    that says $107,000 there at the bottom?



         22        A    Your cursor -- can you move your cursor?  Okay.



         23    I see where you're looking.



         24        Q    There you go.



         25        A    Okay.  I'm not -- but I will warn you, I'm not
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          1    exactly sure what that represents, having not done



          2    anything with this worksheet.



          3        Q    Okay.



          4        A    But ask your question.



          5        Q    So my question is:  It does say that the



          6    projected revenue from gallonage is $107,000.  Correct?



          7        A    I see that it says $107,000 and it's a



          8    worksheet.  But honestly I don't know anything about



          9    this worksheet, so I don't know what it's intended to



         10    represent.



         11        Q    But you do know that the base rates are



         12    intended to recover some $489,193.  Yes?



         13        A    Well, again, with all the stipulations that



         14    we've put into the previous, you know, admission that I



         15    presume that your math is right and that all the numbers



         16    are what you say that they are, I'll accept that



         17    statement.



         18        Q    Okay.  So if the projected gallonage revenue is



         19    $107,000 and the base rate revenue is $489,000, can you



         20    tell me what the total -- total income would be?



         21        A    No.  I don't have a calculator here with me.



         22        Q    No problem.



         23        A    But you can tell me, and I tell you if it



         24    sounds right in order of magnitude.



         25        Q    Sure.  So very quickly 489,193 plus -- we're
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          1    just going to call it $107,000.  Is that higher than



          2    576?



          3        A    It seems like it would be.



          4        Q    Yeah.  So it's about $20,000 higher than 576.



          5    Correct?



          6        A    Again, without doing the math, that sounds



          7    reasonable.  I mean, your math sounds like it is likely



          8    right, but I haven't done the math.



          9        Q    Thank you.  I appreciate that.



         10                  So if we're relying on my math and the



         11    base rates described in your testimony and the



         12    volumetric revenue described in Windermere's Exhibit 8,



         13    Windermere would be over-recovering, all disallowances



         14    for legal expenses aside, they would be recovering



         15    $20,000 more than the revenue requirement appealed



         16    today.  Yes?



         17        A    So I can't say that one way or another because



         18    I didn't conduct that analysis.  It also seems possible



         19    to me, since I wasn't involved in the rate design, that



         20    perhaps they set rates that did not exactly equal the



         21    revenue requirement that we're stipulating, you know, at



         22    the beginning of this conversation.  That is not -- I



         23    did not have anything to do with the rate design, so I



         24    can't tell you if that is what in reality is happening.



         25        Q    Fair enough.  Okay.  Then I just have one last
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          1    thing.  On Page 12 of your testimony --



          2        A    Okay.



          3        Q    -- let's just turn to that really quickly, you



          4    criticized Ms. Gilford for essentially disallowing the



          5    full $171,000 in legal expenses, even though she hadn't



          6    reviewed the merits of the cases on which those legal



          7    expenses rested.  Correct?



          8        A    Can you point to me in my testimony where I



          9    made that statement?



         10        Q    Yes.  I'm sorry.  Did I say Page 11?  I meant



         11    Page 12.



         12                  So on Page 12, starting with line 14, it



         13    says, "Anything else," and then if we skip down to



         14    Line 19 it says, "I surmise that Ms. Gilford has



         15    concluded that recovery of legal expenses should be



         16    disallowed, regardless of the merits of the case giving



         17    rights to the legal expenses."  Is that right?  That's



         18    what it says?



         19        A    Yeah.



         20        Q    Okay.  But just to be clear, you don't think



         21    it's appropriate to look at the merits of the legal



         22    cases giving rise to the legal expenses to decide if



         23    those legal expenses should be included in the rates?



         24        A    I'm sorry.  I lost you along the question.



         25    Could you restate it again, please?
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          1        Q    Sure.  So in your testimony, it looks like you



          2    criticized Ms. Gilford for disallowing the full 171 even



          3    though she had not -- I'm sorry -- even though she had



          4    not reviewed the merits of the case giving rise to the



          5    legal expenses.  Do you see that?



          6        A    Yeah, regardless -- well, what it says is,



          7    regardless of the merits giving rise to legal expenses.



          8        Q    Okay.  But earlier it seemed like you were



          9    implying that it was inappropriate for you to review the



         10    merits of the legal cases giving rise to those legal



         11    expenses that are included in the rates.  Is that



         12    correct?



         13        A    What I stated was that I had not endeavored to



         14    go back and evaluate the merits of the cases, so that is



         15    something that I wasn't -- that I did not do as part of



         16    my testimony.



         17        Q    Right.  So Ms. Gilford disallowed the full 171?



         18        A    Uh-huh.



         19        Q    So she hadn't, you know, decided on the merits



         20    of the underlying legal actions?



         21        A    Well, I don't know if she did or she didn't.  I



         22    guess my statement was that I'm presuming that she



         23    didn't make that determination, but it didn't say in her



         24    testimony that it had.  I guess to be clear:  My



         25    testimony was that I'm presuming that that's a
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          1    determination that she made, and that's why she has made



          2    the disallowance.



          3        Q    Do you think that the full 171 should be



          4    recovered from the Ratepayers?



          5        A    I have not been presented with any information



          6    that would suggest that it should not be recovered from



          7    Ratepayers.



          8        Q    So -- I'm so sorry.  So Ms. Gilford said that



          9    it should be disallowed?



         10        A    Uh-huh.



         11        Q    But you think that it should be included, and



         12    you criticized Ms. Gilford because you said, "It is not



         13    clear that Ms. Gilford made a determination that the



         14    board actions were unreasonable and contrary to public



         15    policy.  I surmise that Ms. Gilford has concluded that



         16    recovery of legal expenses should be disallowed,



         17    regardless of the merits of the case giving rise to the



         18    legal expenses."



         19                  So to me, that says you think that



         20    Ms. Gilford should have looked at the underlying merits



         21    before deciding if those legal expenses should be



         22    included.  Am I wrong?



         23        A    What I was suggesting is that the outcome of



         24    setting a policy that such expenses should not be



         25    recoverable is not in the best interests of public
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          1    policy making.  Because if a board member has done



          2    nothing wrong, it -- Ms. Gilford's determination would



          3    seemingly penalize or prohibit the recovery of those



          4    expenses to defend the board member that has done



          5    nothing wrong from Ratepayers.



          6        Q    So it would be appropriate, then, to decide



          7    whether those legal expenses should be recovered by



          8    looking at the merits because it's not appropriate to



          9    decide if you don't look at the merits.  Correct?



         10        A    Yeah -- state that again for me.  I apologize.



         11        Q    So it's inappropriate to disallow recovery of



         12    all legal expenses without having looked at the merits.



         13    Correct?



         14        A    Well, regardless of the merits of the case so



         15    sure, yes.



         16        Q    Sure.  So then the merits of the case should



         17    have some bearing on whether those legal expenses are



         18    recoverable.  Yes?



         19        A    It seems slightly something different.



         20    Ms. Gilford made her contention presumably without any



         21    regard for the merits of the case one way or the other.



         22    So her blanket policy, I'm inferring, is that these



         23    legal expenses should not be recoverable, regardless of



         24    whatever the merits are, so without looking at it.  So



         25    your question to me is:  Do you need to look at the
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          1    merits of the case.  True?  Is that your question?



          2        Q    Well, I guess my question was:  We were -- your



          3    testimony criticizes Ms. Gilford because her policy of



          4    not looking at the merits would disallow all recovery?



          5        A    Yeah, my criticism of Ms. Gilford is that I



          6    don't think the outcome is in the public interest.



          7        Q    But it is in the public interest to allow a



          8    water supply corporation to recover any and all legal



          9    costs without looking at the merits of the underlying



         10    litigation?



         11        A    Well, and so this is where I believe you need



         12    to look to what are some of the other avenues available



         13    to Ratepayers in order to, you know, remove board



         14    members that they think, in that circumstance have



         15    either, you know, demonstrated bad behavior or



         16    nonfiduciary activities.  You know, something that's



         17    given rise to the need to remove this board member,



         18    there's a process for that.



         19        Q    I see.  So aside from removing a board member



         20    because of bad behavior, a WSC has a blank check for



         21    legal expenses if we're not going to look at the merits?



         22        A    Yeah, I would not characterize -- I would not



         23    suggest that there is a blank check the way you



         24    described it, no.



         25        Q    What is the cap on the check?
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          1        A    I do not have a dollar amount in mind.  There



          2    could be different facts and circumstances, different



          3    sizes of utilities, different, you know, issues involved



          4    in the litigation.  It's too difficult.  There's not



          5    one-size-fits-all for what a numerical maximum might be.



          6        Q    Okay.  Well, let's just talk about these facts



          7    and circumstances.  And even if it isn't -- even if you



          8    don't have to just give me a number, are there any



          9    confining parameters that are appropriate?



         10        A    Well, in this particular case, you know, the



         11    utility has, in my view, a duty to defend itself from --



         12    in litigation.  That, in my view, it is reasonable to



         13    incur legal representation costs in furtherance of that.



         14                  If the legal costs become unreasonable in



         15    the view of the Ratepayers, they have the avenue to,



         16    one, make their thoughts known on that issue to the



         17    board, or barring that being a satisfactory result and



         18    enough Ratepayers agree, removing the board member.  So



         19    there is a mechanism seemingly available to them to



         20    moderate what legal expenses would be incurred.



         21        Q    Okay.  So the only check on legal expenses is



         22    to remove board members; otherwise, no check -- no limit



         23    exists?



         24        A    No, that's not my testimony.  I just simply



         25    can't give you a blanket rule that will cover all of the
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          1    eventualities that might arise under which it is or is



          2    not an appropriate amount.



          3                  MS. LANDER:  Okay.  Well, if we cannot



          4    articulate a rule that places a limit on the amount of



          5    legal expenses that the Water Supply Corporation is



          6    allowed to incur, then I pass the witness.



          7                  Thank you so much, Mr. Rabon.



          8                  JUDGE SIANO:  Mr. Rabon, I have a question



          9    for you.



         10                  Are you aware of any other utilities



         11    including outside legal expenses relating to civil



         12    lawsuits in their rates?



         13                  THE WITNESS:  I cannot give you any



         14    examples.  But, yes, it's my understanding that that



         15    does happen.



         16                  JUDGE SIANO:  Thank you.  All right.



         17                  So at this point, it's -- we go to



         18    redirect and -- well, redirect, Ms. Katz?



         19                  MS. MAULDIN:  No redirect.  And we need to



         20    take a break.



         21                  MS. KATZ:  Your Honor, we have no



         22    redirect.



         23                  JUDGE SIANO:  Okay.



         24                  MS. KATZ:  We would ask to take a break,



         25    if we can.  5 minutes, if possible.
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          1                  JUDGE SIANO:  Okay.  Mr. Rabon, thank you.



          2    You're excused.



          3                  And, yes, okay.  5-minute break.



          4                  MS. KATZ:  Thank you.



          5                  (Recess:  3:45 p.m. to 3:53 p.m.)



          6                  JUDGE SIANO:  Okay.  Back on the record.



          7                  Anything else from the Water Supply



          8    Corporation?



          9                  MS. KATZ:  No, Your Honor.  Before I rest



         10    our side, I just wanted to make sure that we're on the



         11    same page about optional -- that optional completeness



         12    and the additional exhibits we would intend to offer



         13    regarding that procedurally.



         14                  Do you want to discuss that now, and the



         15    reason that I'm asking is because I don't want to close



         16    our side of the case and not be able to offer that,



         17    unless you would allow us to reopen our case for that



         18    purpose to offer those additional exhibits.



         19                  JUDGE SIANO:  Okay.  And so are you still



         20    preparing those or --



         21                  MS. KATZ:  Yes, Your Honor.  So there are



         22    a significant -- I believe there are -- 10 or 11 that we



         23    need to compile because it's grabbing that -- for



         24    example, one RFI, and also within that RFI it refers to



         25    other attachments, and so what we're working on is
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          1    compiling all of that and providing a new exhibit list,



          2    which includes those additional exhibits, and making



          3    sure that all Parties receive the new exhibit list and



          4    the additional exhibits, to the extent that they don't



          5    have them already.



          6                  But I don't think that we can do this



          7    within the next hour, and so I would ask is, if we rest



          8    our case right now, which is what I was planning on



          9    doing, I would either ask if there is any opposition to



         10    us reopening our case for that purpose tomorrow to



         11    introduce those, unless the other Parties would



         12    stipulate that the -- that there would be no issue



         13    admitting those RFIs and that Ms. Allen referred to in



         14    her testimony -- or in her cross-examination.



         15                  JUDGE SIANO:  Okay.  I haven't seen them,



         16    so I can't opine on them.  Is all of that necessary so



         17    that we can fully understand the documents that



         18    Ms. Allen introduced?



         19                  MS. KATZ:  I do believe that including the



         20    entirety of those responses is necessary in exercising



         21    the optional completeness rule, but I don't think it's



         22    necessary to have at this moment in time to continue



         23    moving along with this case.



         24                  JUDGE SIANO:  Okay.  Well, I'm going to --



         25    it looks like we're not going to get done today, so I'm
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          1    going to ask you to confer with the other Parties in the



          2    interim.  Hopefully, that can be resolved off the record



          3    and you just continue to work on getting those to the



          4    other Parties for review and to the court reporter and



          5    SOAH.  And then we'll --I will allow you to take them up



          6    at a later time.



          7                  MS. KATZ:  Okay.



          8                  JUDGE SIANO:  So with that, we next move



          9    to the -- I'm sorry.



         10                  Was there anything else, Ms. Katz?



         11                  MS. KATZ:  We're still missing Ms. Allen's



         12    exhibits.  I just wanted to let everybody know that.



         13                  MS. ALLEN:  Ms. Katz, I have now sent them



         14    three times.  Is there a Dropbox or something that you



         15    would prefer to use?  Because everybody else seems to be



         16    getting them.  The court reporter has gotten them.



         17    Ms. Lander has gotten them.  I'll send them any way that



         18    you like, but I've sent them three times now, and I'm



         19    not getting a kickback so that concerns me.



         20                  MS. KATZ:  Okay.  So just to be clear:  We



         21    have 30 through 53.  Are those the only exhibits, or



         22    were there additional exhibits?



         23                  MS. ALLEN:  The exhibits that have not yet



         24    been offered are 30 through 39 and 41 through 53.



         25                  We marked as 40 those canceled checks and
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          1    they were admitted.  But other than that, between the



          2    range of 30 and 53, except 40, those are to be offered.



          3                  MS. KATZ:  Okay.  I did receive it from



          4    your client and so I would forward that on.



          5                  MS. ALLEN:  We both sent it.  From an



          6    abundance of caution, we both sent it.



          7                  MS. KATZ:  Received.



          8                  JUDGE SIANO:  All right.  Very good.



          9    Thank you.



         10                  So it does not appear that we will



         11    conclude today.  But I got the impression that we might



         12    move quickly through the Ratepayers' case if there is no



         13    cross.  So I propose that we try to conclude the



         14    Ratepayers' direct and then adjourn.



         15                  MS. ALLEN:  Your Honor, the Ratepayers are



         16    ready to proceed, and I don't mean to put Ms. Katz on



         17    the spot, but I had asked yesterday evening about



         18    Mr. Stein and I don't yet have an answer.



         19                  JUDGE SIANO:  And I believe we resolved



         20    that this morning.  She waived cross and then stipulated



         21    to the admission of his testimony.



         22                  MS. ALLEN:  Excellent.



         23                  MS. LANDER:  All right.  Your Honor,



         24    really quickly.  Staff witness Mark Filarowicz does have



         25    an engagement tomorrow, and if at all possible, if he
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          1    could testify this afternoon I would really appreciate



          2    it.  But if not, I completely understand.



          3                  JUDGE SIANO:  Ms. Katz, how much cross do



          4    you have for Mr. Filarowicz?



          5                  MS. KATZ:  I have -- I have 10 questions,



          6    and they should go by pretty quickly -- more quickly



          7    than probably than Mr. Rabon.



          8                  JUDGE SIANO:  Okay.



          9                  MS. KATZ:  I would say 15 minutes.



         10                  JUDGE SIANO:  Okay.  Do I understand



         11    correctly, Ms. Katz, that you do not have any cross for



         12    any of the Ratepayers' witnesses.



         13                  MS. KATZ:  That's correct.



         14                  JUDGE SIANO:  Ms. Lander, do you have any



         15    cross for any of the Ratepayer witnesses?



         16                  MS. LANDER:  No, Your Honor.



         17                  JUDGE SIANO:  Okay.  Then let's go ahead



         18    and take up the Ratepayer -- it sounds like we can



         19    probably get through their case very quickly.  So let's



         20    go ahead and do that and then we should be able to take



         21    up Mr. Filarowicz.



         22                  What's the constraint tomorrow?  Is he not



         23    available at any point or just certain times?



         24                  MS. LANDER:  I believe he's unavailable in



         25    the afternoon, but let me confirm that, if you don't
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          1    mind.



          2                  JUDGE SIANO:  It looks like he's here.



          3    Mr. -- can you go ahead.



          4                  MR. FILAROWICZ:  Yes, sir.  I have a



          5    medical appointment in the afternoon tomorrow.  And the



          6    situation of it is such that it would be much better if



          7    I were able to go today.  I will be here whenever the



          8    Court needs me.



          9                  JUDGE SIANO:  Okay.  So you could appear



         10    tomorrow morning?



         11                  MR. FILAROWICZ:  Yes, if I had to.  Like I



         12    said, the nature of the appointment is such that



         13    appearing tomorrow morning, I might have to cancel it.



         14    But I am happy to, if that is the Court's preference.



         15                  JUDGE SIANO:  Okay.



         16                  MR. FILAROWICZ:  I honestly thought I



         17    would have gone by now at this point in the hearing.  I



         18    apologize.



         19                  JUDGE SIANO:  No worries.  Okay.  Well,



         20    with a mind to that, let's go ahead and take up the



         21    Ratepayers' case.  And if it looks like we're bumping up



         22    against the time, then we'll take up Mr. Filarowicz.



         23    Okay.



         24                  Ms. Allen.



         25                  MS. ALLEN:  Thank you, Your Honor.
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          1                  The Ratepayers call Danny Flunker.



          2                  JUDGE SIANO:  Mr. Flunker --



          3                  MS. KATZ:  Your Honor, if it's --



          4                  JUDGE SIANO:  Yes.  Go ahead.



          5                  MS. KATZ:  If it saves time -- and I don't



          6    know if Ms. Allen would be okay with this or Ms. Lander



          7    would as well, we -- you know, the Corporation would be



          8    willing to stipulate to the prefiled testimony of the



          9    most recent erratas of the witnesses that have filed



         10    erratas, and as well as Ms. Allen's testimony, as far as



         11    it goes -- concerning -- well, yeah.



         12                  JUDGE SIANO:  I understand you have



         13    objections to it that were already addressed.



         14                  MS. KATZ:  Okay.



         15                  JUDGE SIANO:  So --



         16                  MS. KATZ:  So I wanted to put that out



         17    there just in case -- I know we're on a time limitation,



         18    and so they already have prefiled testimony and none of



         19    us have cross, and so I wanted to throw that out there.



         20                  JUDGE SIANO:  That is helpful.  Thank you.



         21                  Ms. Lander, do you have any problem



         22    stipulating to the admission of those testimonies.



         23                  MS. LANDER:  Not at all.  Staff is happy



         24    to stipulate.



         25                  JUDGE SIANO:  Okay.  Ms. Allen, we're --
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          1    you don't need to call your witnesses.  But if you could



          2    just walk us through each of the exhibits, for the



          3    record, and I'll take them up.



          4                  Go ahead.



          5                  MS. ALLEN:  Yes, Your Honor.  Ratepayers'



          6    Exhibit 2 is the Errata Direct Testimony of Danny



          7    Flunker, and it is the last filed errata.  Ratepayers'



          8    Exhibit 3 is the Errata Direct Testimony of Patricia



          9    Flunker, likewise, the last filed errata.  Both of those



         10    with exhibits.  Ratepayers' 4 is the Errata Direct



         11    Testimony of Bill Stein last filed, and Ratepayers' 5 is



         12    the Direct Testimony of Kathyrn E. Allen and exhibits,



         13    Ratepayers' 6 is Supplemental Exhibit to the Testimony



         14    of Kathryn E. Allen.  And that would conclude our offer



         15    of direct testimony.



         16                  JUDGE SIANO:  All right.  And, Ms. Katz,



         17    does that cover the stipulation?



         18                  MS. KATZ:  Yes.  And I would just re-urge



         19    my objection regarding Ms. Allen's testimony but, yes.



         20                  JUDGE SIANO:  Ms. Lander?



         21                  MS. LANDER:  It covers everything.



         22                  JUDGE SIANO:  Okay.  Ratepayers' Exhibits



         23    2 through 6 are admitted.



         24                  (Exhibit Ratepayers Nos. 2, 3, 4, 5, and 6



         25                  admitted)
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          1                  JUDGE SIANO:  And Exhibits 5 and 6 will be



          2    considered for the purposes set out in Order No -- I



          3    believe it was -- 9.  And with that --



          4                  MS. KATZ:  Yes, that's correct.



          5                  JUDGE SIANO:  Anything else, Ms. Allen?



          6                  MS. ALLEN:  Your Honor, that list of



          7    exhibits that we've circulated, we would typically -- we



          8    would offer that in our case-in-chief, but we are happy



          9    to take the PUC's witness out of order if that



         10    facilitates things.



         11                  JUDGE SIANO:  Well, that all depends.  We



         12    can -- which items were you wanting to offer at this



         13    point?



         14                  MS. ALLEN:  Your Honor, Ratepayers would



         15    offer Exhibits 30 through 39 and --



         16                  JUDGE SIANO:  I'm sorry.  So none of the



         17    ones that were prefiled?



         18                  MS. ALLEN:  Correct.  These are the ones



         19    that are exchanged today and maybe yesterday.



         20                  JUDGE SIANO:  Okay.



         21                  MS. ALLEN:  The discovery -- these are the



         22    discovery responses.



         23                  JUDGE SIANO:  Okay.  And I do not have



         24    those in front of me.  Has there been a stipulation to



         25    Exhibits 30 through 53?
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          1                  MS. ALLEN:  I do not know whether there is



          2    a stipulation, Your Honor.



          3                  JUDGE SIANO:  Ms. Katz, those are the



          4    discovery responses from the Water Supply Corporation.



          5                  MS. ALLEN:  Yes.



          6                  MS. KATZ:  So outside of optional



          7    completeness, as long as we're able to supplement the



          8    record with the rest of the RFI responses, then we don't



          9    have an objection to those.



         10                  JUDGE SIANO:  Ms. Lander?



         11                  MS. LANDER:  Staff is happy to stipulate



         12    to those as well.



         13                  JUDGE SIANO:  Okay.  Ratepayers --



         14                  MS. ALLEN:  Your Honor, I'm sorry.  I



         15    don't mean to interrupt you.  For clarity, we certainly



         16    do not object to the Water Supply Company presenting the



         17    materials that it wishes to offer under the rule of



         18    optional completeness.  And the Company can present



         19    those at any time that the panel wishes to entertain



         20    them.  However, we have no idea what the materials



         21    are -- and I don't mean to lead anybody to think that we



         22    won't have an objection, if there is one, but we will



         23    allow them to present these things at any time the panel



         24    would like them to do it.



         25                  JUDGE SIANO:  Okay.  And so with that,
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          1    Ratepayers' Exhibits 3 through 54 are admitted.



          2                  (Exhibit Ratepayers Nos. 3 through 54



          3                  admitted)



          4                  JUDGE SIANO:  Ms. Allen, as previously



          5    noted, sounds like the Ratepayers, the court reporter,



          6    and -- I'm sorry the Water Supply Corporation, and the



          7    PUC Staff has received those.  Just be sure to get them



          8    to SOAH, as well.  We will need at least one hard



          9    copy -- I'm sorry.  I think there's -- so the two



         10    appeals copy and one for the Court, and then when can --



         11    when can you have the hard copies delivered, Ms. Allen?



         12                  MS. ALLEN:  Tomorrow morning.



         13                  JUDGE SIANO:  Okay.



         14                  MS. ALLEN:  We'll have Rainmaker deliver



         15    them tomorrow morning.



         16                  JUDGE SIANO:  Okay.



         17                  MS. ALLEN:  And, Judge, just for clarity.



         18    I'm the one who misspoke.  But our last Exhibit number



         19    is 53, five three.



         20                  JUDGE SIANO:  That's what I have.  I may



         21    have misspoke as well.



         22                  MS. ALLEN:  Okay.



         23                  JUDGE SIANO:  So Ratepayers' Exhibits 30



         24    through 53 are admitted.



         25                  (Exhibit Ratepayers Nos. 30 through 53
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          1                  admitted)



          2                  JUDGE SIANO:  And then, Ms. Katz, please



          3    work with the Parties on circulating the completed



          4    documents that you want to offer, and hopefully those



          5    can be stipulated to, and then I'll take those up



          6    whenever you have done that.



          7                  MS. KATZ:  Yes, Your Honor.



          8                  JUDGE SIANO:  Okay.  So anything else,



          9    Ms. Allen?



         10                  MS. ALLEN:  That would conclude our



         11    case-in-chief, Your Honor.



         12                  JUDGE SIANO:  Okay.  Very good.



         13                  In that case, then it moves to Staff.



         14                  Ms. Lander.



         15                  MS. LANDER:  Thank you, Your Honor.  Staff



         16    calls Mark Filarowicz to the stand, please.



         17                  JUDGE SIANO:  All right.



         18    Mr. Filarowicz -- I'm sorry.



         19                  MR. FILAROWICZ:  Hello.



         20                  JUDGE SIANO:  Go ahead.  Please raise your



         21    right hand.



         22                  (Witness sworn)



         23                  THE WITNESS:  I do.



         24                  JUDGE SIANO:  All right.  Ms. Lander.



         25                  MS. LANDER:  Thank you, Your Honor.
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          1           PRESENTATION ON BEHALF OF COMMISSION STAFF



          2                        MARK FILAROWICZ,



          3    having been first duly sworn, testified as follows:



          4                       DIRECT EXAMINATION



          5    BY MS. LANDER:



          6        Q    Mr. Filarowicz, do you have in front of you



          7    what is marked as Staff Exhibit 1?



          8        A    Yes, I do.  Staff Exhibit 1 appears to be my



          9    Errata to the Direct Testimony of former staffer Spencer



         10    English.



         11        Q    Thank you.  And would the answers provided in



         12    that errata that adopts Mr. Spencer's testimony, would



         13    those answers be the same today as what was prefiled?



         14        A    My errata to his answers would be the same.



         15    And the reason why I offer that technical clarification



         16    is because some of the answers, including to the



         17    question, please state your name and business address



         18    would be different had I answered them.



         19                  But where I'm making errata to



         20    Mr. Spencer's testimony today, I would make the same



         21    errata, and I would also make one further change that is



         22    in the same vein as the errata previously filed.  On



         23    Page 4 of 7 on Line 14, the question reads:  "Why is



         24    your recommendation of a 1.0x DSCR appropriate?"  And I



         25    would change that to read 1.1x and that change is in
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          1    line with other changes that I made in the errata.



          2                  JUDGE SIANO:  Mr. -- while we're here.



          3    Mr. Filarowicz, on Line 15 --



          4                  THE WITNESS:  Yes, sir.



          5                  JUDGE SIANO:  That number appears again.



          6    Would that be --



          7                  THE WITNESS:  I'm sorry.  You were on



          8    Line 15 of Page 4 of 7?



          9                  JUDGE SIANO:  Yes, of your errata.  It's



         10    two lines below the question you just identified.



         11                  THE WITNESS:  Yes.  Yes.  I'm sorry.  I



         12    was looking at the nonred-line version.  So there it



         13    reads a 1.1x after I've made the change, and that is



         14    correct.  I should have changed every instance of 1.0



         15    DSC multiple to a 1.1.  And I believe that the only



         16    instance that I failed to change in the errata that



         17    Staff filed came on what is, I guess, Line 13 of Page 4



         18    of 7.  I was looking at the red-line version, which I



         19    believe was off by one line, which is also included in



         20    Staff's errata.



         21                  JUDGE SIANO:  I can just tell you that on



         22    my version on Line 15 it also appears as 1.0.  So I just



         23    wanted to clarify that your intention was to change it



         24    throughout as 1.1?



         25                  THE WITNESS:  And you're certain you're
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          1    looking at my errata, and not Mr. Spencer's direct.  Do



          2    you see other changes where I need to change?



          3                  JUDGE SIANO:  You're right.  I'm looking



          4    at Mr. Spencer's direct.



          5                  THE WITNESS:  And this should be Staff



          6    Exhibit 1.



          7                  JUDGE SIANO:  But your errata does not



          8    identify that line and page number, at least the table



          9    does not.



         10                  THE WITNESS:  It appears that the table



         11    ends with Page 4, Line 9 and it appears that the table



         12    should have two more that were in the errata and that



         13    would be Page 4, Line 15 and Page 4, Line 18.  Those



         14    changes were made in the errata and should have been



         15    reflected in the table.



         16                  JUDGE SIANO:  Okay.



         17                  THE WITNESS:  And then as I come to the



         18    stand today, I would note that we inadvertently failed



         19    to change one more instance of the 1.0 DSC multiple in



         20    Mr. English's testimony, and I would offer that as my



         21    only other change today.



         22                  JUDGE SIANO:  That's all I have.  Go



         23    ahead.



         24                  MS. LANDER:  Thank you.  This exhibit



         25    having been previously admitted, Staff submits the
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          1    witness for cross-examination.



          2                  JUDGE SIANO:  Sorry.  Was it previously



          3    admitted?



          4                  MS. LANDER:  My understanding was that all



          5    of the prefiled testimony had been admitted.



          6                  JUDGE SIANO:  Not to my knowledge.  We can



          7    do that, but we've done that as we've gone along, but it



          8    wasn't for all Parties.



          9                  MS. LANDER:  I apologize.  Staff moves to



         10    admit Exhibit 1 into evidence.



         11                  MS. ALLEN:  No objection from the



         12    Ratepayers.



         13                  MS. KATZ:  No objection from the



         14    Corporation.



         15                  JUDGE SIANO:  All right.  Staff Exhibit 1



         16    is admitted.



         17                  Ms. Lander, if you wish to offer all of



         18    your exhibits -- you may do so -- or propose that.



         19                  MS. LANDER:  Your Honor, Staff proposes to



         20    admit all of its prefiled exhibits into evidence.



         21                  JUDGE SIANO:  Are there any objections to



         22    the admission of all of Staff's prefiled exhibits?  That



         23    would be Exhibits 1 through 5.  Correct?



         24                  MS. ALLEN:  Your Honor, the Ratepayers are



         25    able to stipulate on Exhibits 1 through 4.  They're not,
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          1    able at this time, to stipulate in Exhibit 5, which was



          2    a very recently filed supplement.  But if we can confer



          3    with Ms. Lander over the evening, we may well be able to



          4    stipulate that tomorrow, and I don't think it will



          5    matter for today's purposes.



          6                  JUDGE SIANO:  Ms. Katz?



          7                  MS. KATZ:  We have no objection to any of



          8    the prefiled exhibits.



          9                  JUDGE SIANO:  All right.  So Staff



         10    Exhibits 1, 2, 3, 3A, and 4 are admitted.



         11                  (Exhibit Staff Nos. 1, 2, 3, 3A and 4



         12                  admitted)



         13                  JUDGE SIANO:  And, Ms. Lander, you'll have



         14    to offer or address Exhibit 5 at a later point.



         15                  MS. LANDER:  Of course, Your Honor.



         16        Q    (BY MS. LANDER)  And before I actually --



         17    before I tender the witness, I just wanted to ask



         18    Mr. Filarowicz, would you like to offer your experience



         19    and credentials before we move on?



         20        A    Yes, ma'am.  Usually this comes at the start of



         21    testimony and because I adopted Mr. English's testimony



         22    I thought it might be good to just get my experience,



         23    credentials, and who I am on the record.



         24                  My name is Mark Filarowicz.  I graduated



         25    Summa Cum Laude from the University of Texas in
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          1    December of 2003 with degrees in actuarial mathematics



          2    and philosophy.



          3                  I am a Certified Public Accountant



          4    licensee in the State of Texas.  Most people know the



          5    CPA credential.  I am also a chartered financial analyst



          6    charter holder.  Few people in the finance community are



          7    very familiar with the CFA charter.  It is a well



          8    recognized credential, but sometimes folks and other



          9    stakeholders in these proceedings are less familiar with



         10    it.



         11                  I have worked in governmental accounting



         12    for over a decade.  I've been at the Public Utility



         13    Commission for six-and-a-half-years.  I have filed



         14    testimony in numerous dockets, and I have otherwise



         15    participated in a myriad of other dockets.  I also have



         16    led and participated in rulemakings at the Commission.



         17        Q    Thank you, Mr. Filarowicz.



         18                  MS. LANDER:  Staff now tenders the witness



         19    for cross-examination.



         20                  JUDGE SIANO:  Okay.  Let's see.  The order



         21    of cross at this point would be -- I think it would go



         22    to Ms. Allen first.



         23                  Ms. Allen, do you have any questions for



         24    this witness?



         25                  MS. ALLEN:  Not on your life, Your Honor.
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          1                  JUDGE SIANO:  Okay.  Ms. Katz.



          2                  MS. KATZ:  Thank you, Your Honor.



          3                       CROSS-EXAMINATION



          4    BY MS. KATZ:



          5        Q    Good afternoon, Mr. Filarowicz.



          6        A    Good afternoon.



          7        Q    I probably could have used your help during



          8    grad school accounting.



          9                  (Laughter)



         10        Q    (BY MS. KATZ)  Okay.  So I'll just get right to



         11    it.  I am looking at your testimony -- the adopted



         12    testimony Page 4, Lines 8 through 12 and 16 through 19,



         13    just to direct your attention there.  And my question



         14    is:  You would agree with me that debt service coverage



         15    ratio should be one where the Corporation can maintain



         16    its financial integrity.  Right?



         17        A    Yes.



         18        Q    And you'd agree with me that --



         19                  (Simultaneous discussion)



         20        A    Financial integrity is a specific term that is



         21    included in the Water Statute, Chapter 13.



         22        Q    (BY MS. KATZ)  Okay.  And you'd agree with me



         23    that a number of factors can affect a corporation's



         24    financial stability.  Right?



         25        A    Yes, I also believe it is important to perform
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          1    what I call holistic accounting and financial analysis



          2    too.  It's important to look at the pieces, but it's



          3    also important to look at the pieces as a part of the



          4    whole.



          5        Q    Okay.  And so could one of the pieces be



          6    something like a major repair to part of the plant or



          7    part of the water utility?  Could that be included?



          8        A    Sure.  Future capital expenditures could be and



          9    I do believe that Mr. English's recommendations that I



         10    have adopted in his testimony explicitly account for



         11    future capital expenditure.



         12        Q    Okay.  And would something else that might



         13    affect a -- the Corporation's financial stability be



         14    covenant to a loan that require a minimum debt service



         15    coverage ratio?



         16        A    Yes.



         17        Q    Okay.  And you've had an opportunity to review



         18    Mr. Gimenez's testimony -- or I guess I should ask:



         19    Have you had an opportunity to review Ms. Gimenez's



         20    testimony, Mr. Nelson's, and Mr. Rabon's testimony and



         21    exhibits which have been previously entered?



         22        A    I definitely read Mr. Nelson's testimony.  I



         23    believe I read also Mr. Gimenez's original testimony.  I



         24    am not certain that I, in fact, in this docket read



         25    Mr. Rabon's original testimony, but I have definitely
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          1    read and am familiar with all three's rebuttal



          2    testimonies in this docket.



          3        Q    Okay.  And just to clarify, Mr. Rabon didn't



          4    have original direct testimony, so you're fine with



          5    that.  You didn't miss anything.



          6        A    That's why I don't remember reading it.



          7        Q    Okay.  So you mention that you did have an



          8    opportunity to review Mr. Gimenez's rebuttal testimony.



          9    I'm assuming you reviewed the CoBank documents?



         10        A    Yes, but if you could point me -- if you're



         11    going --



         12        Q    Sure.



         13        A    -- to have questions for me, if you could point



         14    me to them or share a screen.  I am not immediately



         15    familiar with them as we sit here today.



         16        Q    Sure.  So the documents would be within our --



         17    the Corporation's Exhibit 3, which is Mr. Gimenez's



         18    rebuttal, and it would be Attachment JG-19.  And I can



         19    give you the page numbers at the bottom, if that's



         20    helpful.  They're the Bates stamp numbers.



         21        A    Give me just one second to pull it up



         22    electronically in what is a large binder that the legal



         23    assistant prepared for us.  It does not have the



         24    voluminous attachment, so I will have to pull it from



         25    the Interchange or you may share a screen with us all,
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          1    whichever is your preference.



          2        Q    Well, Ms. Filarowicz, do you want me to ask you



          3    the question because you may know this offhand anyway.



          4    And if not, we can wait for you to pull it up.



          5        A    Sure.  Sure.



          6        Q    Okay.  So what I'd like to know is if you're



          7    aware that under the covenants of the CoBank loans,



          8    there's a requirement to maintain a 1.25 debt service



          9    coverage ratio.  Do you remember reading that?



         10        A    Yes, I believe so.  If you could tell me the



         11    page number I'll be there incredibly shortly.



         12        Q    Sure.  So I'll direct you to the documents



         13    themselves and then I'll direct you to somewhere



         14    elsewhere which is within Mr. Gimenez's testimony.



         15    Okay?



         16        A    Sure.



         17        Q    So I think you're starting to pull open the



         18    documents, so the documents would be within, again, our



         19    Exhibit 3, which is Mr. Gimenez's rebuttal and it's



         20    Attachment JG-19 and it is on Bates -- so the pages at



         21    the bottom 46 through 61.



         22        A    Could you tell me which page out of 16 in



         23    Attachment JG-19 it is?



         24        Q    One.



         25        A    Okay.  Okay.  Working backwards, I'm there now.
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          1        Q    Okay.  Thank you.



          2                  I'll give you a second to scroll through



          3    that if you'd like, or I can give you Mr. Gimenez's



          4    testimony where he also refers to that 1.25.  I just



          5    wanted to ask you if you were aware of that number as



          6    being the debt service coverage ratio requirement for



          7    them not to default on that loan?



          8        A    Yes.



          9        Q    Okay.  And in knowing that requirement for the



         10    Corporation not to default on a loan, does that change



         11    your testimony regarding the 1.1 in any way?



         12        A    I do not believe it does, but I'm sorry I'm on



         13    Page 1 and could you tell me exactly where on that page



         14    the 1.25 DSC is?



         15        Q    Well, there's several -- within JG-19, there



         16    are several different loan documents.  But I can point



         17    you to a different part of the record, which draws your



         18    attention --



         19        A    Page 1 of 16, which is Page 47 of the PDF on



         20    the Interchange -- the relevant PDF.  I do not see 1.25



         21    on Attachment JG-19, Page 1 of 16.



         22        Q    Okay.  Then let me --



         23        A    But to answer your question, 1.25 is a common



         24    DSC used in loans, and I believe that Mr. English's



         25    position acknowledges this.  And if I may, at a high
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          1    level, offer some clarification here.  Having



          2    reviewed --



          3        Q    Sure.



          4        A    -- having reviewed the record in this docket



          5    and even having briefly spoken to Mr. English before he



          6    left the Commission months, and months, and months ago



          7    at this point, it is my understanding that there were



          8    really only two or three very limited purposes of



          9    Mr. English's testimony and one of them was to



         10    memorialize what the DSC was amidst a record that at the



         11    time was very unclear to what the Company's DSC was or



         12    what it's requested DSC multiplier was in this docket.



         13                  And I believe that Mr. English, after



         14    assessing the record, thought it was a 1.0, and part of



         15    that may be that it does not appear in the Company's



         16    requests in this application that the Company is



         17    requesting, included in its annual revenue requirement



         18    an amount above its debt service coverage, which is why,



         19    I believe -- and I don't have Mr. English to ask -- but



         20    I believe that is how he ended up incorrectly



         21    mischaracterizing it.  Based on the rebuttal testimonies



         22    of Nelson and Gimenez, I changed that to reflect 1.1 as



         23    I believed that that was after reading both of their



         24    rebuttal testimonies the DSC that was on the record



         25    based on the evidence in this docket.  But I do stress
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          1    that it was unclear in the application that may have



          2    lead to Mr. English pulling numbers that Mr. Nelson



          3    disputed in his rebuttal testimony.



          4        Q    Thank you for this clarification.



          5        A    In his rebuttal testimony Nelson points to



          6    Gimenez where he says it's 1.1.



          7        Q    Okay.  I guess my question was more along the



          8    lines of -- or was going towards, would you agree



          9    that -- okay -- if a utility has a loan that has a



         10    covenant, so a requirement within the loan in order to



         11    maintain the loan, to maintain a certain DSCR, whether



         12    it's 1.1 or 1.25 or 1.5, that it's reasonable to design



         13    rates in order to meet that requirement to avoid



         14    defaulting on the loan?  Does that make sense, or do you



         15    want me to kind of break that down a little bit?



         16        A    I think I understand the question that you've



         17    asked me here today, and I'm going to speak in



         18    generalities here.  When a company comes in with a



         19    request for rates that includes debt service coverage --



         20    and this might be calculated using either the debt



         21    service coverage method or the cash needs method in



         22    either electric or water cases I'm speaking very



         23    generally here -- an important piece of information can



         24    be what is the DSC in the Company's actual debt



         25    covenants.
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          1        Q    Okay.  And so --



          2                  (Simultaneous discussion)



          3        A    It is not the end all, be all, but, yes, I



          4    agree with you that it is an important piece of



          5    information.



          6        Q    (BY MS. KATZ)  Okay.  And so -- you read



          7    Mr. Gimenez's testimony.  Do you have any reason to not



          8    believe that in his testimony he stated that the



          9    requirement to maintain the CoBank loan is 1.25 DSCR?



         10        A    I don't have reason to dispute that.



         11        Q    Okay.  And so knowing that if they do not -- if



         12    the Corporation doesn't maintain that DSCR, do you



         13    understand -- or would you agree with me that that could



         14    trigger a default on that loan that the Company



         15    undertook?



         16        A    Speaking hypothetically without seeing, there



         17    could be a world in which, yes, in which --



         18        Q    Okay.  Okay.  And so if a company or



         19    corporation defaults on a loan, hypothetically speaking



         20    and it -- essentially they were breaking a contract with



         21    a loan company.  Right?  If you can answer that



         22    question.  I know you're not an attorney yourself, so



         23    I'm not going to put legal words in your mouth?



         24        A    Sure.  That could be the case.



         25        Q    Okay.  And so if the Corporation does default
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          1    on a loan and there is a lawsuit or litigation or



          2    something ensues after that default because they break



          3    their promise, the loan company or bank would come after



          4    them, wouldn't that put the Corporation under a



          5    financial instability at that time?



          6        A    Again, hypothetically, it could in that



          7    situation.



          8                  MS. KATZ:  Okay.  Okay.  Mr. Filarowicz, I



          9    think it's your lucky day.  I think you'll get out of



         10    here because I have no more questions, so I pass the



         11    witness.



         12                  JUDGE SIANO:  Ms. Lander, any redirect?



         13                  MS. LANDER:  Thank you, your Honor.



         14                      REDIRECT EXAMINATION



         15    BY MS. LANDER:



         16        Q    Mr. Filarowicz, I know that Ms. Katz asked you



         17    quite a bit about the debt service coverage ration of



         18    1.25, and you stand by your 1.1.



         19                  Is there anything else you'd like to offer



         20    just to clarify?



         21        A    Sure.  I think a little context here might go a



         22    long way.  This application is unique.  This docket is,



         23    first of all, an appeal of a water supply corporation,



         24    so it doesn't necessarily proceed like a base rate



         25    proceeding for a regular electric or water docket.
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          1                  What the Company used here was the



          2    cash-needs method.  And in this appeal, the Company sort



          3    of gives over its books and Staff assesses that for



          4    reasonableness and necessity.  It's not like other



          5    full-blown proceedings whereby the staff might, you



          6    know, create its own counter-model and things like that.



          7                  So my point is that the Company leads the



          8    dance so-to-speak.  And based on the Company's direct



          9    case, it was not clear on the record what DSC even the



         10    Company was requesting.  Included in Mr. Nelson's



         11    attachments that showed the rates, the 576 number that



         12    we've been talking about so much here today, there does



         13    not appear to be any item for additional debt service



         14    coverage.  Included in that is an amount -- included in



         15    Mr. Nelson's testimony is an amount for depreciation.



         16    Both of these are -- things that I'm going to say are



         17    abnormal to the extent that we can talk about normalcy



         18    in a docket for such a small water utility.



         19                  The cash-needs method is designed for



         20    small utilities whose operations don't necessarily fit



         21    into the tried and true larger models.  That said,



         22    depreciation expense is usually in Staff's experience



         23    not included in such a case.  But debt-service coverage



         24    is.



         25                  That was not the case with what we got
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          1    here, which is why Mr. Spencer made a recommendation



          2    that the depreciation be marked for -- as a reserve for



          3    future capital expenditures.  Overall though, understand



          4    that holistically Staff did think that those aspects of



          5    the request, those limited aspects that were in



          6    Mr. English's testimony, which I have adopted here



          7    today, were reasonable as long as the depreciation got



          8    marked in the reserve for future Cap X.



          9                  All of that goes to explain how



         10    Mr. English who's a smart young gentleman got wrong that



         11    the Company had a 1.0 DSC multiplier in this proceeding.



         12    In its rebuttal case I read Nelson's and Gimenez's



         13    rebuttal testimonies to mean that the Company thought



         14    that it's DSC multiplier was a 1.1 based on Gimenez's



         15    rebuttal and Gimenez's direct.



         16                  I, accordingly, revised Mr. English's



         17    testimony.  So once again, we are in a unique small



         18    docket and we are following the Company's lead based on



         19    the information the Company put on the record.



         20                  MS. LANDER:  Understood.  Thank you so



         21    much, Mr. Filarowicz.



         22                  Staff has nothing further.



         23                  JUDGE SIANO:  All right.  Ms. Allen, did



         24    you --



         25                  MS. ALLEN:  I only have one question.
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          1                       CROSS-EXAMINATION



          2    BY MS. ALLEN:



          3        Q    Sir, did you ever see any documentation



          4    suggesting that there was some sort of DSC requirement



          5    associated with the lending.



          6        A    I do believe that Mr. Gimenez's rebuttal



          7    testimony mentioned that, and I also believe that



          8    Mr. Gimenez's rebuttal had the 1.1, but I have not



          9    reviewed that, you know, in the last 48 hours or



         10    anything.



         11        Q    Well -- right.  I understand, and I thought



         12    that that is what you said, so I went to take a look at



         13    his rebuttal and he does actually attach the loan



         14    documents themselves.



         15                  Have you reviewed those loan documents?



         16        A    Yes, but possibly not in the level of detail to



         17    answer your question.  But, yes, well enough to proceed.



         18        Q    Let's just take one as an example because I



         19    think the loans are -- the documents are very similar.



         20    Let's see.  There we go.  So this that I hope I'm



         21    showing you is Attachment JG-19, which is an attachment



         22    to Mr. Gimenez's rebuttal testimony.  Okay?



         23        A    Yes.



         24        Q    And it's what he references when he speaks of



         25    the loans.  There's a promissory note.  It postdates the
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          1    rate increase.  Right?



          2        A    Subject to check, I will take your word on it.



          3        Q    Okay.  And I have looked through it, but I am



          4    not sophisticated.  I want to know if you can see the



          5    type of requirement that Mr. Gimenez claimed was



          6    applicable.



          7        A    I am not, which is why I asked the Water Supply



          8    Corporation's counsel to point it to me when we pulled



          9    it up.  I did remember that somewhere in Gimenez's



         10    rebuttal he does note 1.25 is a common DSC multiple for



         11    loan covenants.  He may have even represented that it is



         12    a loaning covenant in the current -- I don't remember



         13    specifically as we sit here today, which is why I



         14    invited the Water Supply Corporation's attorney to point



         15    me to it.



         16        Q    Understood.  I just wanted to get your help in



         17    looking through the documents the Company did attach to



         18    Mr. Gimenez's rebuttal so that you could help us to know



         19    whether you see any such loan covenant in these loan



         20    documents?



         21        A    I don't right now, but I invite opposing



         22    counsel to show me.



         23                  MS. ALLEN:  Fair enough.  That's it, Your



         24    Honor.



         25                  JUDGE SIANO:  All right.  Ms. Katz?
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          1                  MS. KATZ:  I have no re-cross.



          2                  JUDGE SIANO:  All right.  Any final



          3    redirect from Ms. Lander?



          4                  MS. LANDER:  Yes, Your honor.  Just really



          5    quickly, though, I believe Ms. Allen is still sharing



          6    her screen.



          7                  MS. ALLEN:  I am.  I'm just going to fix



          8    that right now.  I will tell you I've shared my email



          9    and a whole lot of other screens.



         10                  MS. LANDER:  Thank you.  I appreciate it.



         11                  FURTHER REDIRECT EXAMINATION



         12    BY MS. LANDER:



         13        Q    So, Mr. Filarowicz, following Ms. Allen's



         14    cross, do you have anything else that you would like to



         15    explain?



         16        A    No, I believe I've said everything that I



         17    believe will help the ALJs and Commissioners in making



         18    their decisions to understand with my case.



         19                  MS. LANDER:  Beautiful.  Thank you so



         20    much.



         21                  Staff has nothing further.



         22                  JUDGE SIANO:  All right.  Thank you,



         23    Mr. Filarowicz.  Good luck tomorrow, and you're excused.



         24                  THE WITNESS:  Thank you, Judge.



         25                  JUDGE SIANO:  Okay.  Ms. Lander, I don't
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          1    think we have enough time to meaningfully take up any of



          2    your other witnesses today, which means that -- unless



          3    there is no cross for the rest of them.



          4                  Ms. Katz, I understand you will have some



          5    questions for the remaining -- with the exception of



          6    Heidi Graham.



          7                  MS. KATZ:  Yes, Your Honor.



          8                  JUDGE SIANO:  Okay.  All right.  So we'll



          9    start tomorrow, same time.



         10                  And let's see, Ms. Lander, who do you



         11    expect to call first?



         12                  MS. LANDER:  I believe Maxine Gilford will



         13    go first, and then we'll wrap it up with Stephen



         14    Mendoza.



         15                  JUDGE SIANO:  Okay.  And just so we can



         16    plan our day.



         17                  Ms. Allen, do you anticipate any cross for



         18    these witnesses?



         19                  MS. ALLEN:  If I have any cross, it would



         20    be very minimal.



         21                  JUDGE SIANO:  Okay.  All right.  So we'll



         22    adjourn for today.



         23                  I think, Ms. Katz, you're going to confer



         24    with the other Parties regarding your optional



         25    completeness.
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          1                  And, Ms. Allen, it sounded like you got



          2    the documents to the other Parties, so that's done.



          3                  And was there any other -- oh, so I would



          4    like the Parties to confer off the record regarding a



          5    briefing schedule and briefing outline.  We won't need



          6    that today, but we will need it tomorrow.



          7                  Anything else before we adjourn?



          8                  MS. ALLEN:  Not from the Ratepayers, Your



          9    Honor.



         10                  JUDGE SIANO:  Ms. Katz?



         11                  MS. KATZ:  Not on the record, Your Honor.



         12                  JUDGE SIANO:  Okay.  All right.  Then



         13    we'll go off the record.



         14                  (Proceedings recessed at 4:45 p.m.)
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