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Defendant. JUDICIAL DISTRICT

WINDERMERE OAKS WATER SUPPLY CORPORATION’S
ORIGINAL PETITION FOR DECLAPATORY RELIEF

TO THE HONORABLE JUDGE OF THE COURT:

Plaintiff Windermere Oaks Water Supply Corporation (the “WOWSC” or “Plaintiff”) files
this Original Petition seeking a declaratory judgnient pursuant to Section 552.324 of Chapter 552
of the Texas Government Code (the “Texas Public Information Act” or the “Act”).

I. EXECUTIVE SUMMARY

1. WOWSC seeks a Geciaratory judgment from the Court to allow it to withhold from
release to the public invoices dewailing legal services provided to WOWSC from March 7, 2018 to
May 28, 2019 (the requested information is the “Legal Invoices”) because the Legal Invoices are
properly excepted fron1 disclosure under Texas Government Code Section 552.022 and, more
specifically, pursuant to the privileges provided by Rule 503 of the Texas Rules of Evidence (“Rule
503”) and ‘Ruie 192.5 of the Texas Rules of Civil Procedure (“Rule 192.5”). Specifically,
8 552 .C2zand Rules 503 and 192.5 allow a governmental entity to withhold information contained

in-a‘icgal invoice pursuant to the attorney-client and the work product privileges.
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2. The Legal Invoices include invoices for legal services from WOWSC’s former
legal counsel, the Law Office of Les Romo, and from Lloyd Gosselink Rochelle & Towrisend,
P.C. (“Lloyd Gosselink™), which firm was retained on or around May of 2018 bv ‘WNOWSC
following the termination of the professional relationship between Mr. Romo and WOWSC. In
March 2018, an entity known as TOMA Integrity, Inc. filed a First Amendec _~etition naming
WOWSC as a defendant in the suit. In its petition, TOMA Integrity, Inc..a'l¢ges various violations
of the Texas Open Meetings Act against WOWSC. That litigation has been ongoing since March
of 2018 and remains pending as of the date of this filing. Imporiaritly, the requestor, Mr. Daniel
“Danny” Flunker, was once a registered principal of TOMA Integrity, Inc. Furthermore, Mr.
Flunker’s May 29, 2019 request was submitted while thé litigation between TOMA Integrity, Inc.
and WOWSC was pending.

3. Much of the information contained in the Legal Invoices is related to the ongoing
legal proceeding between WOWSC and TOMA Integrity, Inc., and the Requestor, especially in
light of his status as a former principal @' TOMA Integrity, Inc., should not be allowed to use the
Act as a means of circumventing the.discovery process under Texas law or as a means of exposing
privileged information of WOA/SC that could jeopardize its position during the pendency of
ongoing litigation. The Legal Invoices contain time entry descriptions for legal services rendered
to WOWSC detailingthe work product, strategies, actions, etc. of WOWSC'’s legal counsel. This
information in turr reflects the mental impressions, opinions, conclusions, and legal theories of
WOWSC s 1¢gal counsel both in anticipation of and during litigation.

4, Accordingly, WOWSC requests that the Court declare that WOWSC is relieved
from_compliance with the Attorney General’s Letter Ruling OR2019-22667 (the ‘“Ruling”), and

from responding to Requestor Danny Flunker’s May 29, 2019 public information request (the



“Request”) because the Legal Invoices are excepted from disclosure under Texas Government
Code Section 552.022 and pursuant to privileges provided by Rule 503 of the Texas Rutes of
Evidence and Rule 192.5 of the Texas Rules of Civil Procedure.
Il. DISCOVERY
5. Plaintiff does not anticipate a need for discovery in this proceedirg. If discovery is
necessary, Plaintiff proposes that it be conducted pursuant to the Level 2 piocedures of Rule 190

of the Texas Rules of Civil Procedure.

I11. PARTIES AND SERVICZ=

6. Plaintiff the Windermere Oaks Water Supp!v Corporation is a non-profit water
supply corporation operating under Chapter 67 of the Texas Water Code that provides retail water
utility service to customers in Burnet County, Texas. Thus, WOWSC is subject to the Act pursuant
to Texas Government Code 8 552.003(1)(A)(:x).

7. Defendant the Honorable Ken Paxton is the Attorney General of the State of Texas.
The Open Records Division of the Oifice of the Attorney General issued Open Records letter
ruling number OR2019-22667. Atiorney General Paxton may be served in the Price Daniel, Sr.
Building, 209 West 14™ Stre«t, /Austin, Texas 78701.

8. In accordance with Texas Government Code § 552.325(b), the undersigned
attorney for WOWSC.will notify the requestor, Danny Flunker, by certified mail, return receipt
requested, of the foilowing:

a) The existence of the suit, including the subject matter and cause
number of the suit and the court in which the suit is filed,

b) The Requestor’s right to intervene in the suit or to choose not to
participate in the suit;

C) The fact that the suit is against the Attorney General; and



d) The address and phone number of the Office of the Attorney
General.

IV. JURISDICTION AND VENUE

9. Venue and jurisdiction are proper in this Court pursuant to Texas Government Code

§ 552.324(a).
V. FACTUAL BACKGROUND

10. On May 28, 2019 and after WOWSC’s business hours_Mr. Danny Flunker (the
“Requestor”) sent an e-mail to the Board President of WOWSC reauesting certain information
pursuant to the Texas Public Information Act. That request was-oificially received and processed
by WOWSC the following morning on May 29, 2019. Actrue and correct copy of the Request is
attached as Exhibit A. Among other things, the Requestor requested “copies of all legal invoices
from 3/7/18 to today’s date, that is all invoices of ail-work done by Les Romo and Lloyd Goosling
[sic] for WOWSC.”

11. In accordance with Section 552.301(b) of the Texas Government Code, on June 12,
2019 (within 10 business days afterreceipt of the Request), WOWSC asked the Attorney General
for a determination as to whethar the Legal Invoices fell within certain exceptions to the Texas
Public Information Act so that those documents could be withheld from disclosure. A true and
correct copy of WOWST’s correspondence to the Attorney General, which it also provided to
Requestor, is attaciea as Exhibit B. Citing Texas Government Code Sections 552.022, 552.101,
as well as Texas Rule of Evidence 503 and Rule 192.5 of the Texas Rules of Civil Procedure,
WOWSC tcok the position that the documents were excepted from disclosure.

12. In accordance with Section 552.301(e) of the Texas Government Code, on June 19,
2019 (15 business days after receipt of the Request), WOWSC provided to the Attorney General

written comments outlining the reasons why its cited exceptions applied and copies of the



requested information it sought to withhold. WOWSC also provided a copy of this correspondence
to the Requestor but without copies of the information it sought to withhold. A true and correct
copy of this correspondence to the Attorney General, without copies of the Legal 4nvoices, is
attached as Exhibit C. Those June 19, 2019 written comments are incorpcrateda herein by
reference as if fully set forth in their entirety, and are not fully restated here(in the interest of
judicial economy.

13.  On August 15, 2019, the Attorney General issued, Open Records letter ruling
number OR2019-22667. A true and correct copy of the Ruling is aitached as Exhibit D. WOWSC
received the Ruling on August 16, 2019 by and through ‘its .egal counsel. In its Ruling, the
Attorney General held that while certain, limited parts of time entries may be withheld and redacted
under the asserted privileges, the remaining portivns of the Legal Invoices must be released.
WOWSC seeks to withhold those time entries i their entirety for the reasons stated herein or, in
the very least, all time entries pertaining.ta tegal services performed in relation to the ongoing
litigation involving TOMA Integrity, Iinc.and WOWSC.

V1. CAUSE OF ACTION: DECLARATORY JUDGMENT

14. WOWSC incarperates by reference paragraphs 1-13 above as if fully pleaded here.

15. WOWSC. requests a declaration authorizing it to withhold the information
responsive to the Reauest. Texas Government Code § 552.022 identifies certain types of
information that ere categorically “public information” and may not be excepted from required
disclosure un'ess made confidential by Chapter 552 or by other law, and attorney fee bills are
cateqcrically considered to be public information pursuant to § 552.022(a)(16). Furthermore, the
Texas Supreme Court and rulings of the Attorney General hold that the exception to disclosure for

iriformation subject to the litigation exception contained in Texas Government Code § 552.103 or



to the attorney-client privilege exception contained in Texas Government Code 8 552.107(1) does
not allow a governmental entity to “withhold the attorney fee bills under Sections 552.1C3 and
552.107 of the Government Code” because those sections of the Texas Government Core are not
“other law” for purposes of § 552.022.1 However, the Texas Supreme Court held thai the Texas
Rules of Evidence and Texas Rules of Civil Procedure are “other law” within the meaning of
§ 552.022 and information that is otherwise “public information” under § 552,022 may be withheld
from disclosure pursuant to Rule 503 and Rule 192.5.2

16.  The documents responsive to the Request and the information contained therein
were provided to WOWSC by its former and current legal counsel for the purpose of rendering
professional legal services and were intended to be conftdential communications reflecting the
legal work performed and corresponding charges for.such services, the majority of which pertain
to the litigation between WOWSC and TOMA( Integrity, Inc. Additionally, these communications
and the information contained therein reflect the mental impressions, opinions, conclusions, and
legal theories of WOWSC'’s legal counscl both in anticipation of and during litigation. To that
end, WOWSC cannot imagine a more appropriate setting to assert the privileges lawfully available
to it under Rule 503 and underRule 192.5, as disclosure of this information would violate those
privileges and significantly impair the rights of WOWSC and its legal counsel to assert and use
such privileges to protect their interests in the course of litigation.

A. Attorney-Client Privilege under Texas Rule of Evidence 503

17. lexas Government Code § 552.107 excepts from disclosure certain legal matters,

stating:specifically that information can be withheld from disclosure if “an attorney of a political

1 Op. Tex. Att’y Gen. No. OR2011-12797 (2011).

2 See In re City of Georgetown, 53 S.W.3d 328, 336 (Tex. 2001); see also Tex. Att’y Gen. Open Records
Decision No. 677 (2002)(“[t]hus a governmental body may assert Rule 192.5 to withhold section 552.022
information”).



subdivision is prohibited from disclosing [the information] because of a duty to the client under
the Texas Rules of Evidence or the Texas Disciplinary Rules of Professional Conduct.”® While the
Attorney General previously concluded that the exception to disclosure for informaticn subject to
the attorney-client privilege contained in Texas Government Code 8 552.107(1) <oes not allow a

governmental entity to “withhold the attorney fee bills” because that section is no: ““other law” for

purposes of § 552.022, the Texas Supreme Court has held that the Texas Rules of Evidence are
“other law” within the meaning of § 552.022 and documents otherwise responsive to a request
under the Act may be withheld from disclosure pursuant to Rule 503.
18. In order to withhold such information from disclcsure under Rule 503, the Attorney
General established a test requiring a governmental body to:
1) show that the document is a commurication transmitted between privileged parties
or reveals a confidential communication;
2 identify the parties involves-inithe communication; and
3) show that the communicetion is confidential by explaining that it was not intended
to be disclosed to thira persons and that it was made in furtherance of the rendition
of professional logal services to the client.®
If a governmental entity can demonstrate the satisfaction of all three factors, the information is
privileged and configeniial under Rule 503 and may be withheld from disclosure.
19.  Tne'Legal Invoices were prepared and reviewed exclusively by WOWSC attorneys
or attorney iepresentatives and mailed to the attention of a WOWSC Board member, and

furthermere were not intended to be made available to anyone outside WOWSC representatives,

8 Tex. Gov’t Code Ann. § 552.107(1).

4 Op. Tex. Att’y Gen. No. OR2011-12797 (2011).
5.



all of whom are “clients” or “client representatives” for the purpose of the Rule 503 attorney-client
privilege. The Legal Invoices were communications sent by an attorney or the attoiney’s
representative in their capacity as legal counsel to WOWSC, and this sort of routine <nvoicing is
certainly for the facilitation of legal services to WOWSC. No waiver of this privilege has occurred
at any time regarding these documents, and the confidential nature of the infarmadtion therein has
thus been preserved. The nature of the services provided are readily appa:ent by the documents
themselves, as the Legal Invoices and time entry narratives within describe the legal services
provided to WOWSC and serve as a summary thereof for the purposes of understanding the
associated costs of legal representation and, more importantly, to keep the client and its
representatives up to date on the most recent work don= by legal counsel especially considering
the ongoing litigation with TOMA Integrity, Inc.

20.  All elements of the test for applicahility of the Rule 503 privilege are satisfied. The
Legal Invoices and specifically the time entry narratives and work descriptions are
“communications” from legal counsel 12 ¥VOWSC. At no time whatsoever were these invoices or
their contents shared with anyone .beyond WOWSC representatives and WOWSC’s legal counsel,
and thus the confidentialitv of thiese invoices among attorneys, attorney representatives, clients,
and client representatives has been preserved. The information at issue does not fall within any of
the exceptions to the attorney-client privilege provided by Rule 503(d) and the privilege has not
otherwise been waived by WOWSC. Therefore, WOWSC claims that all time entry narratives
and work- deceriptions contained in the invoices responsive to the May 29, 2019 Request are
excen:2a-from discovery pursuant to the attorney-client privilege provided in Rule 503 of the

Texas Rules of Evidence.



B. Work Product Privilege under Rule 192.5 of the Texas Rules of Civil Procedure

21.  As stated above, the Texas Supreme Court holds that the Texas Rules of Civil
Procedure, like the Texas Rules of Evidence, is “other law” within the meaning of § 552.022.
Furthermore, in Open Records Decision No. 677, the Attorney General conducted a thorough
evaluation of the assertion of the work product privilege provided under Ru'e 192.5 vis-a-vis
information specifically listed in § 552.022.° In ORD-677, the Attorney (seneral concluded that
“core work product” as defined by Rule 192.5 is not discoverable and the duration of the privilege
is perpetual,” and thus “[R]ule 192.5 makes core work product expressly confidential for purposes
of section 552.022.”7

22. Rule 192.5 defines “work product” as:

1) material prepared or mental impressians developed in anticipation of litigation or
for trial by or for a party or a paity’s representatives, including the party’s attorneys,
consultants, sureties, indemniters, insurers, employees, or agents; or

(2 a communication made in-anticipation of litigation or for trial between a party and
the party’s representatives or among a party’s representatives, including the party’s
attorneys, consuitants, sureties, indemnitors, insurers, employees, or agents.®

“Core” work product is defined as “the work product of an attorney or an attorney representative
that contains the atiorney’s or the attorney representative’s mental impressions, opinions,
conclusions, or legal theories.”®

23. o withhold § 552.022 information pursuant to the work product privilege under

Rule 592.5, a governmental body must demonstrate that the information at issue was (1) either

See In re City of Georgetown, 53 S.W.3d 328, 336 (Tex. 2001); see also Tex. Att’y Gen. ORD-677 (2002).
See Tex. Att’y Gen. ORD-677 (2002) at 6.

Tex. R. Civ. P. 192.5(a).

Tex. R. Civ. P. 192.5(b)(2).
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material prepared or mental impressions developed during trial or in anticipation of litigation by
or for a party or a party’s representatives, or a communication made in anticipation of litigat'or or
for trial between a party and the party’s representatives or among a party’s representatives, and (2)
consists of the “mental impressions, opinions, conclusions, or legal theories” of ar attorney or that
attorney’s representative.’

24.  The Legal Invoices and the information contained thereiri cover a period during
which litigation was not only anticipated, it was active and ongoing throughout the entire date
range specified by the Request. Mr. Romo’s representation of ¥/ OWSC and his corresponding
responsive invoices during that time frame easily satisfy.the “during trial or anticipation of
litigation” element of the test for Rule 192.5 application. Additionally, litigation was active at the
time WOWSC engaged Lloyd Gosselink, and that 3ame litigation has been ongoing throughout
Lloyd Gosselink’s representation of WOWSC arid remains pending to date.

25. Information contained in the <Legal Invoices is protected by the work-product
privilege because the documents embody communications from attorneys and attorney
representatives to the client, WOWSC and its representatives, that further reflect the mental
impressions and applicable lega! theories, opinions, mental impressions, and conclusions of legal
counsel for WOWSC.! Those communications, particularly the time entry and work description
narratives in the Ledc! !nvoices, frequently summarize and detail those mental impressions, legal
theories, opinionz,_and conclusions of WOWSC’s legal counsel on numerous areas of law—often
specifically regarding the ongoing litigation with TOMA Integrity, Inc.

28.  Asawhole, this confidential information reveals the internal strategy of WOWSC

ana.its legal counsel regarding the lawsuit with TOMA Integrity, Inc. and surrounding related

10 Tex. R. Civ. P. 192.5(a) & (b)(1); see also Tex. Att’y Gen. ORD-677 (2002).
11 See Tex. R. Civ. P. 192.5(a) & (b)(1).
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issues. These Legal Invoices themselves are communications, as are the individual time entries
and work description narratives contained therein, as they are sent to WOWSC to convey a
sufficient description of legal work performed previously as well as ongoing: tasks and
assignments, and are intended to facilitate the provision of legal services in that regard. The
invoices are sent to and reviewed by only WOWSC representatives and thase communications
remain confidential as they are kept in WOWSC’s records and legal counsel’s files without
dissemination outside of those parties. Although the Legal Invoices may reference certain other
communications within the narratives of time entries or waoik descriptions, the narratives
themselves constitute communications between attorney: and attorney representatives and
WOWSC.

27.  The Attorney General importantly he!d that “[i]n the litigation discovery context,
Texas courts protect the entirety of such doczimentis containing privileged information,” and that
“this case law must inform our analysis in the context of the Act.”*?> Balancing the rights of
requestors under the Public Information-/Act, the Attorney General explained that the “incidental
withholding of otherwise unprivilegad information in a privileged document would not vitiate the
availability of public informatic under the Act, especially when that information is also contained
in records that are not subject to the privilege,” therefore concluding “that, generally, where a
document is demonsiraied to contain work product that may be withheld under the standards
discussed in thiz. decision, this office in the open records ruling process may authorize the

governmental_hody to withhold the entire document.”*3

12 Tex. Att’y Gen. ORD-677 (2002) at 7 (citing Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege
extends to entire communication, including facts contained therein), and In re Bloomfield Mfg Co., 977 S.W.2d 389,
392 (Tex.App.—San Antonio 1998, orig. proceeding) (privilege extends to entire document)) (emphasis added).

13 1d. (emphasis added).
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28. Under the guidance and rulings of the Texas Supreme Court and the Attorney
General himself, WOWSC respectfully requests to withhold the entirety of information witkin the
Legal Invoices to which the work-product privilege applies pursuant to Rule 192.5—spacifically
any invoice of Mr. Romo or Lloyd Gosselink containing references to either (1) tihe ongoing
litigation with TOMA Integrity, Inc. itself or (2) any work product, meetings. research topics,
issues, or communications regarding the same. All of these references are £ither communications
made during trial that reflect legal counsel’s mental impressions, theories, conclusions, and
opinions regarding the suit, material prepared or mental impressions developed during trial that
indicate legal counsel’s mental impressions, theories, conclusior.s, and opinions regarding the suit,
or both.

29. Finally, the Attorney General’s nariow application of the privileges provided by
Rules 503 and 192.5 carries dangerous policy limplications. Potential plaintiffs could easily
circumvent Texas’s statutory rules on procadure and privilege that govern the discovery process
by submitting a Public Information Act-request for legal invoices to a governmental entity with
whom the requestor is currently irivolved in litigation, thereby gaining invaluable insight to the
strategies, legal theories, menta! impressions, and conclusions of a governmental entity’s legal
counsel during the litigation.

30.  Such aninterpretation of the applicability of Rule 503 and Rule 192.5 privileges
would put governmeantal entities in a disadvantageous position by allowing opposing parties access
to information that would be otherwise privileged during litigation. Not only is such a narrow
applicatien of these privileges disadvantageous to governmental entities, such an application

woule only encourage legal counsel for governmental entities to reduce the amount of information

12



contained in legal invoices, out of fear of release and in effort to protect the client, ultimately
decreasing transparency in government.

31.  Therefore, pursuant to Section 552.324 of the Texas Government Cod=, \"WOWSC
requests the Court to declare that WOWSC is relieved from compliance with the Attorney
General’s Letter Ruling OR2019-22667, and from responding to Requestor’s Mev 29, 2019 public
information request because the Legal Invoices are excepted from disclosure pursuant to Texas
Government Code Section 552.022 and, more specifically, pursuant to the privileges provided by
Rule 503 of the Texas Rules of Evidence and Rule 192.5 of the Texas Rules of Civil Procedure.

VIl. PRAYER

32. For the above reasons, Plaintiff the Windermere Oaks Water Supply Corporation
prays:

a. That the Court declare.ihat WOWSC is relieved from compliance with the
Attorney General’s Letter Ruling OR2019-22667, and from responding to Requestor Danny
Flunker’s May 29, 2019 public information request because the Legal Invoices are excepted from
disclosure under Texas Government.Code Section 552.022 and pursuant to the privileges provided
by Rule 503 of the Texas Rulzs‘ef Evidence and Rule 192.5 of the Texas Rules of Civil Procedure.

b. Far any and all other relief to which it may be justly entitled.

13



Respectfully submitted,

LLOYD GOSSELINK
ROCHELLE & TOWNSEND, P.C.

816 Congress Avenue, Suite 1900

Austin, Texas 78701

Telephone:  (512) 322-5800

Fax: (512) 472-0532

By:  /s/ Jose E. de la Fuentz

J. TROUPE BREWER
State Bar No. 24082728
tbrewer@lglawiiiin.com

JOSE E. della FUENTE
State B4r Ne. 00793605
jdelafuentc@lglawfirm.com

ATTORNLELYS FOR PLAINTIFF
WINDERMERE OAKS WATER
SUPPL Y CORPORATION

14



EXHIBIT A



From: Mister Flunker (dflunker@gmail.com)
To: 1129jjg@gmail.com

Cc normanrmorse@gmail.com; brownsandniners@aol.com; dbertinojr@me.com; u2torche@yahon.com,
mgershon@Iglawfirm.com; hging@Iglawfirm.com

Date: Tuesday, May 28, 2019, 05:36 PM CDT

Joe

| am requesting per the PIA, copies of all legal invoices from 3/7/18 to todays date, thatisall invoices of all work done by
Les Romo and Lloyd Goosling for WOWSC.

Do you understand this request?

Danny

As the Texas Constitution states, “All political power is inherent in_tixe people,” and that means a free government
should work for the people, not the other way around.



EXHIBIT B



Lloyd

1

£ (Gosselink

{1 i\i\ eSS SRR R : e
nasiil ATTORNEYS AT LAW

816 Congress Avenue, Suite [900
Austin, Texas 78701

Telephone: (512) 322-5800
Facsimile:  (512)472-0532

www.lglawfirm.com

Mr. Brewer’s Direct Line: (512) 322-5858 -————"——‘—’—"-‘D

Email: tbrewer@lglawfirm.com R Ec E |\l E
JUN 12 2018
OPEN RECORUS DIVISION

June 12, 2019

The Honorable Ken Paxton VIA iYAIND DELIVERY
Office of the Attorney General

Open Records Division

209 W. 14" Street, Suite 600

Austin, Texas 78701

Re:  Request for Attorney General Decision Pursugatio Texas Government Code
§ 552.301 on behalf of the Windermere Oaks‘Water Supply Corporation

Dear Attorney General Paxton:

Our firm represents the Windermere Oaks, Water Supply Corporation (“WOWSC?”),
which is a non-profit water supply corporation opcrating under Chapter 67 of the Texas Water
Code that provides retail water utility serviceA0 customers in Burnet County, Texas. On May 28,
2019 and after WOWSC’s business hours, MiwDanny Flunker (the “Requestor™) sent an e-mail
to the Board President of WOWSC requesting certain information pursuant to the Texas Public
Information Act (the “Act™). Mr. Fluaker’s request was officially received and processed by
WOWSC the following morning on May 29, 2019. A copy of the Requestor’s May 29, 2019
request is enclosed as Exhibit A. WOWSC seeks a decision from your office pursuant to Texas
Government Code § 552.301 as te.whether it must produce public information in response to the
May 29, 2019 request that is excepted from disclosure by Texas Government Code §§ 552.022
and 552.101, as well as pursuanito Rule 503 of the Texas Rules of Evidence and Rule 192.5 of
the Texas Rules of Civil Frocedure.

Texas Government Code § 552.022 identifies certain documents that are categorically
“public information”and not excepted from disclosure unless otherwise “made confidential
under this chapter-er other law.” Tex. Gov't Code § 552.022(a). The Texas Supreme Court has
held that the TexasRules of Evidence and the Texas Rules of Civil Procedure are “other law” as
contemplated by=§552.022, and thus information that would otherwise be public pursuant to
§552.022 mey be withheld from disclosure pursuant to certain privileges established in the Texas
Rules of Evidence and the Texas Rules of Civil Procedure. See In re City of Georgetown, 53
S.W.3d1328, 336 (Tex. 2001); see also Tex. Att'y Gen ORD 677 (2002) (“[t]hus, a governmental
bodyimay assert Rule 192.5 to withhold section 552.022 information™). Therefore, WOWSC
requests a determination that information within responsive documents to which Rule 503 of the
Texas Rules of Evidence (pertaining to the attorney-client privilege) and Rule 192.5 of the Texas
Rules of Civil Procedure (pertaining to the work product privilege) apply need not be disclosed
to the Requestor.

Lloyd Gosselink Rochelle & Townsend, P.C.
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LlOYd 816 Congress Avenue, Suite 1900
Austin, Texas 78701
é G l ” k Telephone: (512) 322-5800
@ OSSG ln Facsimile:  (512) 472-0532

maasil ATTORNEYS AT LAW wwwi.lglawfirm.com

Mr. Brewer's Direct Line: (512) 322-5858

Email: tbrewer@lglawfirm.com : R E C_:.:.‘TV E D
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June 19, 2019 |
une 19, |OPEARECORDS DIVISION

The Honorable Ken Paxton VIA’HAND DELIVERY
Office of the Attorney General

Open Records Division

209 W. 14™ Street, Suite 600

Austin, Texas 78701

Re:  Request for Attorney General Decision Pursuant to Texas Government Code
§ 552.301 on behalf of the Windermere Uaks Water Supply Corporation,
ID#

Dear Attorney General Paxton:

Our firm represents the Windermere Qaks Water Supply Corporation (“WOWSC”),
which is a non-profit water supply corporation operating under Chapter 67 of the Texas Water
Code that provides retail water utility service to customers in Burnet County, Texas. On May 28,
2019 and after WOWSC’s business hours;»Mr. Danny Flunker (the “Requestor”) sent an e-mail
to the Board President of WOWSC requesiing certain information pursuant to the Texas Public
Information Act (the “Act”). That request was officially received and processed by WOWSC the
following morning on May 29, 2619. A copy of the Requestor's May 29, 2019 request was
provided in previous correspondénce to your Office dated June 12, 2019 and is attached herein
for convenient reference as Exiibit A. WOWSC seeks a decision from your Office pursuant to
Texas Government Code §°552.301 as to whether it must produce public information in
response to the May 2942019 request that is excepted from disclosure by Texas Government
Code § 552.022, as well as*pursuant to Rule 503 of the Texas Rules of Evidence (“Rule 5037)

and Rule 192.5 of the Texas Rules of Civil Procedure (“Rule 192.5).!
1. Backgrovid

In his May 29, 2019 request, the Requestor seeks from WOWSC “copies of all legal
invoices from 3/7/18 to today’s date, that is all invoices of all work done by Les Romo and

" Inorevious correspondence dated June 12, 2019, WOWSC also raised 552.101 as a basis for withholding
respensive information. Upon further review of guidance from this Office, WOWSC is aware that Op. Tex. Att'y
e No. OR2009-13422 (2009) provides, “[a]lthough you raise section 552.101 of the Government Code in
conjunction with rules 192.5 and 503, this office has concluded that section 552.101 does not encompass discovery
privileges,” and Tex. Att’y Gen. Open Records Decision No. 676 (2002) provides “[w]e find no authority to support
a conclusion that the Texas Rules of Civil Procedure or the Texas Rules of Evidence are constitutional law, statutory
law, or judicial decisions so as to fall within section 552.101's purview.”

Lloyd Gosselink Rochelle & Townsend, P.C.



Windermere Oaks WSC — Flunker PIA Request
June 19, 2019
Page 2

Lloyd Goosling [sic] for WOWSC.”? The Law Office of Les Romo represented WOWZC in
March of 2018, and Lloyd Gosselink Rochelle & Townsend, P.C. (“Lloyd Gosselirii<’) was
retained approximately one year ago by WOWSC following the termination of the professional
relationship between Mr. Romo and WOWSC. WOWSC has the responsive invoices available,
and copies these invoices are enclosed herein as Exhibit B.

In March 2018, an entity known as TOMA Integrity, Inc. filed its First Amended Petition
naming WOWSC as the defendant. In its suit, TOMA Integrity, Inc. alleges.various violations of
the Texas Open Meetings Act against WOWSC. That litigation has been angoing since that time
and remains pending as of the date of this correspondence (a copy of tine First Amended Petition
is attached as Exhibit C). Mr. Flunker’s May 29, 2019 request was therefore submitted while the
litigation between TOMA Integrity, Inc. and WOWSC was pendiag. Importantly, the Requestor,
Mr. Daniel “Danny” Flunker, was once a registered principal ¢t TOMA Integrity, Inc. Much of
the information responsive to the May 29, 2019 request 13 related to the ongoing legal
proceeding between WOWSC and TOMA Integrity, Inc., ang'the Requestor, especially in light
of his status as a former principal of TOMA Integrity, Inc.,should not be allowed to use the Act
as a means of circumventing the discovery process unuer Texas law or as a means of exposing
privileged information of WOWSC that could jenparaize its position during the pendency of
ongoing litigation. Current legal counsel for WOWSC, Lloyd Gosselink began its representation
of WOWSC in August 2018, and thus the entirety-of the firm’s representation of WOWSC has
been under the shadow of this ongoing litigaiion with TOMA Integrity, Inc.

This Office has previously concluaad that the exception to disclosure for information
subject to the litigation exception ccontained in Texas Government Code § 552.103 or to the
attorney-client privilege exception contained in Texas Government Code § 552.107(1) does not
allow a governmental entity to -“vvithhold the attorney fee bills under Sections 552.103 and
552.107 of the Government Code” vecause those sections are not “other law” for purposes of 8
552.022.3 However, the Texas Qupreme Court has held that the Texas Rules of Evidence and
Texas Rules of Civil Procedure are “other law” within the meaning of § 552.022 and documents
that are otherwise “pubticinformation” under § 552.022 may be withheld from disclosure
pursuant to Rule 503 anc Rule 192.5.*

The documenic. responsive to Mr. Flunker’s request and the information contained
therein were proviued to WOWSC by its former and current legal counsel for the purpose of
rendering prafessional legal services and were intended to be confidential communications
reflecting thz lagal work performed and corresponding charges for such services, the majority of
which pertainto the litigation between WOWSC and TOMA Integrity, Inc. Additionally, these
communicacions and the information contained therein reflect the mental impressions, opinions,
conclusions, and legal theories of WOWSC’s legal counsel both in anticipation of and during
2 5e=2 Exhibit A.
°Op. Tex. Att’y Gen. No. OR2011-12797 (2011).
4'see In re City of Georgetown, 53 S.W.3d 328, 336 (Tex. 2001); see also Tex. Att’y Gen. Open Records

Decision No. 677 (2002)(“[t]hus a governmental body may assert Rule 192.5 to withhold section 552.022
information”).
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litigation. To that end, WOWSC cannot imagine a more appropriate time to assert the piivileges
lawfully available to it under Rule 503 and under Rule 192.5, and thus disclosi:xe.ot this
information would violate those privileges and significantly impair the rights of WQWSC and
its legal counsel to assert and use such privileges to protect their interests.

I, Information Relating to the Attorney-Client Privilege

Texas Government Code § 552.107 excepts from disclosure certairi-legal matters, stating
specifically that information can be withheld from disclosure if “an ‘attorney of a political
subdivision is prohibited from disclosing [the information] because Gi-a duty to the client under
the Texas Rules of Evidence or the Texas Disciplinary Rules of Rrofessional Conduct.”® This
Office has previously concluded that the exception to disclosure' for information subject to the
attorney-client privilege contained in Texas Government Code¢ g 552.107(1) does not allow a
governmental entity to “withhold the attorney fee bills” because that section is not “other law”
for purposes of § 552.022.5 However, the Texas Supreme Cewit has held that the Texas Rules of
Evidence are “other law” within the meaning of § 552.522 and responsive documents may be
withheld from disclosure pursuant to Rule 503.”

Therefore, certain information contained .in the documents responsive to the May 29,
2019 request may be withheld upon successful derionstration that such information is protected
by the attorney-client privilege provided by. Rule 503 of the Texas Rules of Evidence.® The
governmental body carries the burden of demonstrating how and why information is excepted
from disclosure under Rule 503, and must establish each element of the test to determine the
applicability of the attorney-client privilege to certain information.® Such information may be
redacted accordingly upon demonstration by the governmental body that the information is
excepted from disclosure under Rule503.°

In Open Records Decisizn No. 676, the Attorney General interpreted 8 552.107 to protect
the same information as protacted under Texas Rule of Evidence 503, and therefore the standard
for demonstrating the attorriey-client privilege under the Act is the same as the standard used in
the discovery process under Rule 503.* In order to withhold information from disclosure under
Rule 503, this Office as established that a governmental body must:

1) show that the document is a communication transmitted between
privileged parties or reveals a confidential communication;

5 Tex. Gov/t Code Ann. § 552.107(1).

6 Op. Tax.Att’y Gen. No. OR2011-12797 (2011).

7 See On. Tex. Att’y Gen. No. OR2011-12797 (2011) (citing In re City of Georgetown, 53 S.W.3d 328, 336 (Tex.
2000) ydiscussing the applicability of the exception provided in § 552.107 and Texas Rule of Evidence 503 to a
reguest for information pertaining to legal bills)).

3 Tex. Att’y Gen. ORD-676 (2002) at 5-6.

9.4d. at 6.

104,

11 Tex. Att’y Gen. ORD-676 at 4 (2002).
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(@) identify the parties involved in the communication; and

(3) show that the communication is confidential by explaining that it was ot
intended to be disclosed to third persons and that it was made in
furtherance of the rendition of professional legal services to the client/*?

If a governmental entity can demonstrate the satisfaction of all three factors; tiie information is
privileged and confidential under Rule 503 and may be withheld from disclosure unless the
documents at issue fall within the listed exceptions to the privilege enumerzted in Rule 503(d).t
Finally, because the attorney-client privilege can be waived at any tiiiie, the governmental body
must demonstrate how the confidentiality of the communication has been maintained.*

In determining whether the attorney-client privilege is apulicable to specific information,
it is necessary to look at the “facts surrounding the creation-ana-maintenance of the information”
rather than its content.'® For the attorney-client privilege to-agply, the information or document
must be communicated for the “purpose of facilitating. the rendition of professional legal
services” to the governmental body.’® The privilege’ may not apply if the attorney or
representative of the attorney is acting in any capacity.otner than that of facilitating legal services
to the governmental body.!” Thus, the governmerital body must describe the nature of the
professional services to which each communication pertains and how these legal services are for
the governmental body as the client.®

Considering the information requested, it is important to reiterate that, while a legal bill is
specifically-listed public information i1 8§ 552.022, this Office has found that “information that is
specifically demonstrated to be protectea by the attorney-client privilege or made confidential by
other law may be withheld from fee-Uiils.”*® The invoices for legal services that are responsive to
this request contain many individuai time entry narratives describing in detail the work provided
to WOWSC by its legal cours:!; and many such entries particularly describe work performed
relative to the litigation with, TOMA Integrity, Inc. Each time entry itself contains a detailed
description of the work performed, and it is this precise information WOWSC wishes to
withhold from disclosure. Such information, even in summary form, is a clear “communication”
to WOWSC by its lzgal counsel, and is certainly a communication made for the purposes of
providing legal servicec.to WOWSC.

120p. Tex. Att’y Cen. No. OR2011-12797 (2011).

131d. (citing Ritishurgh Corning Corp. v. Caldwell, 861 S.W.2d 423, 427 (Tex. App.—Houston [14th Dist.] 1993,
no writ)).

14 Tex.(Ali’y Gen. ORD-676 (2002) at 6-11; see Oshorne v. Johnson, 954 S.W.2d 180, 435 184 (Tex. App.—Waco
1997,:arigr proceeding) (whether communication was confidential depends on intent of parties involved at time
infoimation was communicated).

15.7¢x. Att’y Gen. ORD-676 (2002) at 4.

o Tex. R. Evid. 503(a)(5), (b)(1); Tex. Att’y Gen. ORD-676 (2002) at 7.

17 Tex. Att’y Gen. ORD-676 (2002) at 7.

1814, at 7-8.

19 Op. Tex. Att’y Gen. No. OR2009-13151 (2009).
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To be clear, WOWSC is not seeking to assert a privilege over any doctument or
communication referenced within any specific time entry narrative or work descriptiea in these
invoices. The communications at issue are both the invoices themselves and the information
contained within the time entry narratives in each invoice. WOWSC is not seeking to withhold
any communications, documents, work product, etc. referenced within any paiiicular invoice or
individual time entry. The invoices themselves are communications, mailed ‘ori“a monthly basis
from an attorney or attorney representative directly to the client or a client renresentative, and the
specific work descriptions and time entries are further communications az to the specifics of the
work performed in the previous month that has resulted in the accumiuiasion of charges for legal
services. This is the information that WOWSC seeks to withhold frcm disclosure pursuant to the
privilege provided in Rule 503. As such, none of the factors for the application of the Rule 503
attorney-client privilege need to be met or applied regarcing any other communication,
document, or information referenced within a particulai” irvoice or time entry. No such
communication, document, information, or otherwise is resperisive to the May 29, 2019 request
and is therefore irrelevant as to the determination of the apnlicability of the Rule 503 privilege to
the information contained in the invoices provided as‘Exh:bit B.

These invoices were prepared and revicwed exclusively by WOWSC attorneys or
attorney representatives and mailed to the &atteition of a WOWSC Board member, and
furthermore were not intended to be made available to anyone outside WOWSC representatives,
all of whom are “clients” or “client representatives” for the purpose of the Rule 503 attorney-
client privilege. These invoices were sent b an attorney or the attorney’s representative in their
capacity as legal counsel to WOWS_, and this sort of routine invoicing is certainly for the
facilitation of legal services to WOWSC. No waiver of this privilege has occurred at any time
regarding these documents, and the-Confidential nature of the information therein has thus been
preserved. The nature of the services provided are readily apparent by the documents themselves,
as the invoices and time entry/nerratives within describe the legal services provided to WOWSC
and serve as a summary theieor for the purposes of understanding the associated costs of legal
representation and, more importantly, to keep the client and its representatives up to date on the
most recent work done. by legal counsel especially considering the ongoing litigation with
TOMA Integrity, Inc

Therefore; aii elements established by this Office for applicability of the Rule 503
privilege are. sausfied. The invoices and specifically the time entry narratives and work
descriptions ara*“communications” from legal counsel to WOWSC. At no time whatsoever were
these invoices or their contents shared with anyone beyond WOWSC representatives and
WOWSGC’s' legal counsel, and thus the confidentiality of these invoices among attorneys,
attoroey: representatives, clients, and client representatives has been preserved. The information
at is3te does not fall within any of the exceptions to the attorney-client privilege provided by
Rule503(d) and the privilege has not otherwise been waived by WOWSC. Therefore, WOWSC
claims that all time entry narratives and work descriptions contained in the invoices responsive
0 the May 29, 2019 request are excepted from discovery pursuant to the attorney-client privilege
provided in Rule 503 of the Texas Rules of Evidence.
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I11.  Information relating to the Work Product Privilege

As stated above, Texas Government Code 8§ 552.022 identifies certain types of
information that are categorically “public information” and may not be excepted from required
disclosure unless made confidential by Chapter 552 or by other law, and aftoitiey fee bills are
categorically considered to be public information pursuant to § 552.022(a)}{1). In addition, the
litigation exception provided under § 552.103 does not operate to allow ajovernmental entity to
“withhold the attorney fee bills” because that section is not “other law” for purposes of 8
552.022.2° However, the Texas Supreme Court holds that the Texas Rules of Civil Procedure,
like the Texas Rules of Evidence, is “other law” within the meanin¢-of § 552.022. Furthermore,
in Open Records Decision No. 677, your Office conducted a thoraugh evaluation of the assertion
of the work product privilege provided under Texas Rule cf Civil Procedure 192.5 vis-a-vis
information specifically listed in § 552.022.2 In ORD-677, vour Office concluded that “core
work product” as defined by Rule 192.5 is not discoverable and the duration of the privilege is
perpetual,” and thus “[R]ule 192.5 makes core work product expressly confidential for purposes
of section 552.022.”%

Rule 192.5 defines “work product” as:

1) material prepared or mental impressions developed in anticipation of litigation or
for trial by or for a party. or a party’s representatives, including the party’s
attorneys, consultants, sureties, indemnitors, insurers, employees, or agents; or

@) a communication madge in anticipation of litigation or for trial between a party and
the party’s representatives or among a party’s representatives, including the
party’s attornevs;-consultants, sureties, indemnitors, insurers, employees, or
agents.?®

“Core” work product is defined as “the work product of an attorney or an attorney representative
that contains the attcrnay’s or the attorney representative’s mental impressions, opinions,
conclusions, or legal'thzories.”?* Thus, to withhold § 552.022 information pursuant to the work
product privilege uncer Rule 192.5, a governmental body must demonstrate that the information
at issue was (1) e‘ther material prepared or mental impressions developed during trial or in
anticipation or.litigation by or for a party or a party’s representatives, or a communication made
in anticipation uf litigation or for trial between a party and the party’s representatives or among a

20:9n. Tex. Att’y Gen. No. OR2011-12797 (2011).

1 See In re City of Georgetown, 53 S.W.3d 328, 336 (Tex. 2001); see also Tex. Att’y Gen. ORD-677 (2002).
27 See Tex. Att’y Gen. ORD-677 (2002) at 6.

3 Tex. R. Civ. P. 192.5(a).

24 Tex. R. Civ. P. 192.5(b)(1).
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party’s representatives, and (2) consists of the “mental impressions, opinions, conclusions, or
legal theories” of an attorney or that attorney’s representative.?

The Requestor seeks legal invoices from a date range beginning in March 2018—the
same month that TOMA Integrity, Inc. filed its First Amended Petition (Exhibit C). All
responsive invoices, therefore, cover a period during which litigation was not silv anticipated, it
was active and ongoing throughout the entire date range specified in the May 29, 2019 request.
Mr. Romo’s representation of WOWSC and his corresponding responsive.invoices during that
time frame easily satisfy the “during trial or anticipation of litigatior” <l2ment of the test for
Rule 192.5 application. Additionally, litigation was active at the time\“WOWSC engaged Lloyd
Gosselink, and that same litigation has been ongoing throughout Lloyd Gosselink’s
representation of WOWSC and remains pending to date. As to the documents and information
responsive to the May 29, 2019 request, litigation was not merzly anticipated but rather active
and ongoing throughout the duration of the date range specified oy the Requestor himself.

Information contained in the responsive invoices is protected by the work-product
privilege because the documents embody commurications from attorneys and attorney
representatives to the client, WOWSC and its repiesentatives, that further reflect the mental
impressions and applicable legal theories, opinrioiis, and conclusions of legal counsel for
WOWSC.? Those communications, particularly.the time entry and work description narratives
in the responsive invoices, frequently sumimarize and detail those mental impressions, legal
theories, opinions, and conclusions of WOWSC'’s legal counsel on numerous areas of law—often
specifically regarding the ongoing litigatioriwith TOMA Integrity, Inc. Furthermore, those same
communications were developed during the course of the litigation for the client (WOWSC) to
review and remain updated on the latest developments of the suit. For example, information in
time entries describing research topics, work product being developed, and other summaries of
actions taken by legal counsel iri trie course of representing WOWSC indicate legal counsel’s
overall mental impressions of e suit. In other words, they reflect that legal counsel is of the
impression that certain acticn 1S necessary to further the client’s interest during the litigation.
Information in the time ‘eniries describing research, work product, and other actions by legal
counsel also indicates tha theories on the areas and aspects of law that could be applicable in the
course of litigation, the opinions of legal counsel on the viability of certain legal arguments and
legal strategies relatea o the litigation, and legal counsel’s conclusions on those arguments and
strategies. Taken-iri-totality, the time entry narratives and work descriptions in all the invoices
certainly convey WOWSC’s legal counsel’s mental impressions of the case as it developed and
evolved over ttrae and in light of new or additional filings and conversations with the client and
client reprezeritatives as well as with opposing counsel.

By reviewing and comparing the legal invoices, an individual like the Requestor can
reacily-ascertain those impressions, legal positions, theories, opinions, conclusions, strategies,
and advice conveyed to WOWSC by legal counsel, particularly in regards to the litigation with

% Tex. R. Civ. P. 192.5(a) & (b)(1); see also Tex. Att’y Gen. ORD-677 (2002).
% See Tex. R. Civ. P. 192.5(a) & (b)(1).
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TOMA Integrity, Inc. As a whole, this confidential information reveals the internal strategy of
WOWSC and its legal counsel regarding the lawsuit with TOMA Integrity, Inc. and suriaunding
related issues. These bills themselves are communications, as are the individual time eatries and
work description narratives contained therein, as they are sent to WOWSC to convey a sufficient
description of legal work performed previously as well as ongoing tasks and assicaments, and
are intended to facilitate the provision of legal services in that regard. The invaices are sent to
and reviewed by only WOWSC representatives and those communications rerain confidential as
they are kept in WOWSC’s records and legal counsel’s files without dissemination outside of
those parties.

It is important to emphasize that although the fee invcices may reference certain
communications in the narratives of time entries or work descriptiorns, the narratives themselves
constitute communications between attorneys and attorney representatives and WOWSC. The
time entries in the invoices in Exhibit B are narratives constituiing communications between an
attorney or the attorney’s representative and conveyed-to WOWSC as the client to
communication legal work performed on behalf of the client. The narratives are generated by
attorneys or attorney representatives and identified .y initials of the attorney or attorney
representative—the time entries and corresponding initials do not represent any party that is not
an attorney or attorney representative. Such narratives not only facilitate the continued legal
relationship between legal counsel and WOWZC; but are necessary communications to keep
WOWSC and its representatives (particulariy. i's Board of Directors) advised as to what legal
services are being provided in a particular timeline and to summarize the specifics of work
performed on a particular matter, i.e., thie 'itigation involving TOMA Integrity, Inc. It is also
necessary that these narratives include jinformation relating to particular projects or client
questions so as to adequately communicate to WOWSC the particular legal tasks performed, the
topics researched, the opinions anc-conclusions thereon, and the overall mental impressions of
legal counsel as reflected by specific tasks performed. For example, a narrative discussing
certain research details the aticrney’s mental impressions as to the possible viability of the
particular topic in relation-tc. WOWSC'’s defense of the TOMA Integrity, Inc. suit, and entries
discussing settlement indicate the mental impression of legal counsel that such action is possible
or a viable option for WOWSC to pursue.

Importantly-in ORD-677, in relation to the ongoing litigation with TOMA Integrity, Inc.,
your Office held-that “[i]n the litigation discovery context, Texas courts protect the entirety of
such documents containing privileged information,” and that “this case law must inform our
analysis in tha-context of the Act.”?’ Balancing the rights of requestors under the Public
Informatioi. Act, your Office held that the “incidental withholding of otherwise unprivileged
informatian’ in a privileged document would not vitiate the availability of public information
under e Act, especially when that information is also contained in records that are not subject
to the privilege,” therefore concluding “that, generally, where a document is demonstrated to

27 Tex. Att’y Gen. ORD-677 (2002) at 7 (citing Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege
extends to entire communication, including facts contained therein), and In re Bloomfield Mfg Co., 977 S.W.2d 389,
392 (Tex.App.—San Antonio 1998, orig. proceeding) (privilege extends to entire document)) (emphasis added).
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contain work product that may be withheld under the standards discussed in this decisiari;-this
office in the open records ruling process may authorize the governmental body to withinold the
entire document.”?®

Under this guidance, WOWSC respectfully requests to withhold the entirety of each
invoice to which the work-product privilege applies pursuant to Rule 192.5~-specifically any
invoice of Mr. Romo or Lloyd Gosselink containing references to either (1) the ongoing
litigation with TOMA Integrity, Inc. itself or (2) any work product, reseatch topics, issues, or
communications regarding the same. All of these references are either-communications made
during trial that reflect legal counsel’s mental impressions, theories, caaclusions, and opinions
regarding the suit, material prepared or mental impressions deve!oped during trial that indicate
legal counsel’s mental impressions, theories, conclusions, and c¢oiiions regarding the suit, or
both.

V. Conclusion

Mr. Flunker’s May 29, 2019 request seeks information that WOWSC wishes to exclude
from disclosure pursuant to the attorney-client privilege provided in Rule 503 of the Texas Rules
of Evidence and pursuant to the work product priviiege provided in Rule 192.5 of the Texas
Rules of Civil Procedure.

The information requested by Mr. Flunker should be withheld from disclosure pursuant
to Texas Rule of Evidence 503, as WOWSC has met the evidentiary burden provided by the
Texas Rules of Evidence to establich the attorney-client privilege over the requested legal
invoices and specifically over the information within the time entries and work descriptions
contained within those invoices:” As stated above, the requested documents embody
communications from legal counsel, in that capacity, to WOWSC and made for the provision of
professional legal services to vié'OWSC and its representatives. Further, those invoices and the
information contained within were intended to be confidential communications and have
remained confidential belwween WOWSC representatives and WOWSC’s legal counsel.
Therefore, WOWSC should be allowed to withhold the information in the all responsive
documents from disclceure pursuant to its lawful assertion of the attorney-client privilege in Rule
503 of the Texas Rulasof Evidence.

Additionaiiy, information contained in the responsive documents is protected pursuant to
the work pracituct privilege under Rule 192.5 because the invoices in Exhibit B and specifically
the time eritnies and work description narratives reflect work produced during active, ongoing
litigation that was not merely speculative, but was actually occurring at the time the entries were
recorded and the invoices communicated to the client, WOWSC. Moreover, the time entry and
wor.aascription narratives in the responsive documents reflect the legal positions, strategies,
m:anial impressions, conclusions, opinions, and other advice generated by attorneys and attorney

2 1d. (emphasis added).
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representatives during the pending litigation. Therefore, and under the guidance of your Ofticz in
ORD-677, Rule 192.5 should apply to allow WOWSC to withhold any invoice responpsive to the
May 29, 2019 request in its entirety.

Should you have any questions concerning this request for decision, pleas= contact me at
the number referenced above. Thank you for your attention to this matter.

Sincerely,
J. Troupe Brewer
Enclosures

cc via email: Mr. Danny Flunker, Requestor
Exhibits excluded

Mr. Joe Gimenez, Board President
Windermere Oaks Water Supplv Corporation

Mr. Michael A. Gershon of the jirm
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ATTORNEY GENERAL OF TEXAS
August 15, 2019

Mr. J Troupe Brewer
Counsel for Windermere Oaks Water Supply Corporation
Lloyd Gosselink Rochelle & Townsend, P.C.
816 Congress Avenue, Suite 1900
Austin, Texas 78701
OR2019-22667

Dear Mr. Brewer:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™). chaptci 352 of the Government Code. Your request
was assigned [D# 781033.

The Windermere Oaks Water Supply Corporation (the “corporation™), which you represent,
received a request for specified legzl invoices. You claim the submitted information
privileged under Texas Rule of-Evidence 503 and Texas Rule of Civil Procedure 192.5.
We have considered your submitied arguments and reviewed the submitted information.
We have also received and-cansidered comments from the requestor. See Gov't Code §
552.304 (interested party, iray submit comments stating why information should or should
not be released).

Initially, we note, and you acknowledge, the submitted information consists of attorney fee
bills that are stbject to section 552.022(a)(16) of the Government Code. Section
552.022(a)(16) provides for required public disclosure of “information that is in a bill for
attorney’s feesyand that is not privileged under the attorney-client privilege™ unless the
informatioen is expressly confidential under the Act or other law. Id. § 552.022(a)(16). The
Texas Supreme Court has held the Texas Rules of Evidence and the Texas Rules of Civil
Procedure are “other law™ within the meaning of section 552.022. See In re City of
Georgetown, 53 S.W.3d 328, 336 (Tex. 2001). Accordingly. we will address your assertion
¢ the attorney-client privilege under rule 503 of the Texas Rules of Evidence and the
atctorney work product privilege under rule 192.5 of the Texas Rules of Civil Procedure for
the submitted attorney fee bills.

Texas Rule of Evidence 503(b)(1) provides as follows:

Post Office Box 12548, Austin, Texas 78711-2548 « (512) 463-2100 * www.texasattorneygeneral.gov
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A client has a privilege to refuse to disclose and to prevent any other person
from disclosing confidential communications made to facilitate the rendition
of professional legal services to the client:

(A) between the client or the client’s representative and the client’s
lawyer or the lawyer’s representative;

(B) between the client’s lawyer and the lawyer’s representative:

(C) by the client, the client’s representative. the client s\lawyer. or
the lawyer’s representative to a lawyer representing ancikier party in
a pending action or that lawyer's represcntaiive. if the
communications concern a matter of common interest in the pending
action;

(D) between the client’s representatives oi between the client and the
client’s representative; or

(E) among lawyers and their representatives representing the same
client.

Tex. R. Evid. 503(b)(1). A communicatiniiis “confidential™ if it is not intended to be
disclosed to third persons other than thoscto wwhom disclosure is made in furtherance of the
rendition of professional legal services to the client or those reasonably necessary for the
transmission of the communication. d.503(a)(5).

Thus, in order to withhold attorney-client privileged information from disclosure under rule
503. a governmental body musi_(1) show the document is a communication transmitted
between privileged parties or ieveals a confidential communication: (2) identify the parties
involved in the communicetion; and (3) show the communication is confidential by
explaining it was no! intended to be disclosed to third persons and it was made in
furtherance of the rendition of professional legal services to the client. Upon a
demonstration of all three factors, the information is privileged and confidential under rule
503. provided thg ¢lieat has not waived the privilege or the document does not fall within
the purview of/iiie ©xceptions to the privilege enumerated in rule 503(d). Huie v. DeShazo.
922 S.W.2d920. 923 (Tex. 1996) (privilege extends to entire communication, including
facts contained therein); In re Valero Energy Corp., 973 S.W.2d 453, 457 (Tex. App.—
Houston” »Lr4th Dist.] 1998, orig.  proceeding) (privilege attaches to complete
commuaication, including factual information).

You.assert the submitted attorney fee bills must be withheld in their entireties under rule
395. However, section 552.022(a)(16) of the Government Code provides information ““that
15 in a bill for attorney’s fees™ is not excepted from required disclosure unless it is
confidential under other law or privileged under the attorney-client privilege. See Gov't
Code § 552.022(a)(16) (emphasis added). This provision, by its express language, does not
permit the entirety of an attorney fee bill to be withheld. See also Open Records Decisions
Nos. 676 (attorney fee bill cannot be withheld in entirety on basis it contains or is attorney-
client communication pursuant to language in section 552.022(a)(16)), 589 (1991)
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(information in attorney fee bill excepted only to extent information reveals client
confidences or attorney’s legal advice). Accordingly, the corporation may not withhold the
entirety of the submitted fee bills under Texas Rule of Evidence 503.

Additionally, you assert portions of the submitted fee bills should be withheld uiider rule
503. You state the submitted fee bills include privileged attorney-client communications
between the corporation and its outside counsel that were made in furth¢zanze of the
rendition of professional legal services to the corporation. You alsn state these
communications were intended to be, and have remained, confidential. | Based on these
representations and our review of the information at issue, we find you liave established the
information we have marked constitutes privileged attorney-client ¢coravnunications under
rule 503. Thus. the corporation may withhold the information wérave marked within the
submitted attorney fee bills pursuant to rule 503 of the Texas Rules of Evidence. However,
upon review, we find some of the remaining information has %een shared with individuals
you have not demonstrated are privileged parties. We (2150 note an entry stating a
memorandum or an email was prepared or drafted does riot demonstrate the document was
communicated to the client. Therefore, we find you-have failed to demonstrate the
remaining information consists of privileged attorney-client communications. Thus, the
corporation may not withhold any portion of the remaining information under rule 503.

We next address Texas Rule of Civil Procedure 192.5 for the remaining attorney fee bills.
Rule 192.5 encompasses the attorney work-nroduct privilege. For purposes of section
552.022 of the Government Code. inforniaticn is confidential under rule 192.5 only to the
extent the information implicates the core work product aspect of the work product
privilege. See ORD 677 at 9-10. Rul¢ 192.5 defines core work product as the work product
of an attorney or an attorney’s rep-esentative, developed in anticipation of litigation or for
trial, that contains the mental impressions, opinions, conclusions, or legal theories of the
attorney or the attorney’s represcntative. See Tex. R. Civ. P. 192.5(a). (b)(1). Accordingly.
in order to withhold attorney core work product from disclosure under rule 192.5. a
governmental body must deinonstrate the material was (1) created for trial or in anticipation
of litigation and (2) concists of the mental impressions, opinions, conclusions, or legal
theories of an attorney oOr an attorney’s representative. Id.

The first prong o the 'work product test, which requires a governmental body to show the
information at jssuc.was created in anticipation of litigation, has two parts. A governmental
body must demonstrate (1) a reasonable person would have concluded from the totality of
the circumstarices surrounding the investigation there was a substantial chance litigation
would ensue, and (2) the party resisting discovery believed in good faith there was a
substaniiai chance litigation would ensue and conducted the investigation for the purpose
of preparing for such litigation. See Nat 'l Tank v. Brotherton, 851 S.W.2d 193, 207 (Tex.
1993). A “substantial chance™ of litigation does not mean a statistical probability. but rather
“that litigation is more than merely an abstract possibility or unwarranted fear.” Id. at 204.
The second part of the work product test requires the governmental body to show the
materials at issue contain the mental impressions, opinions, conclusions. or legal theories
of'an attorney or an attorney’s representative. See Tex. R. Civ. P. 192.5(b)(1). A document
containing core work product information that meets both parts of the work product test is
confidential under rule 192.5, provided the information does not fall within the scope of the
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exceptions to the privilege enumerated in rule 192.5(c). See Pittsburgh Corning Corp. v.
Caldwell, 861 S.W.2d 423, 427 (Tex. App.—Houston [14th Dist.] 1993, no writ).

You claim the remaining information consists of attorney core work product-tiat ‘is
protected by rule 192.5 of the Texas Rules of Civil Procedure. Upon review, however, we
find you have not demonstrated the information at issue contains the mental impressions,
opinions, conclusions, or legal theories of an attorney or the attorney’s representative that
were developed in anticipation of litigation or for trial. We thereforgsconclude the
corporation may not withhold any of the remaining information under Teas'Rule of Civil
Procedure 192.5.

In summary, the corporation may withhold the information we Tiave marked within the
submitted attorney fee bills pursuant to rule 503 of the Texas(Rules of Evidence. The
corporation must release the remaining information.

This letter ruling is limited to the particular information/at issue in this request and limited
to the facts as presented to us; therefore, this ruling must=iot be relied upon as a previous
determination regarding any other information or any cther circumstances.

This ruling triggers important deadlines regardiag the rights and responsibilities of the
governmental body and of the requestor. For niord information concerning those rights and
responsibilities, please visit our website at\htips:/'www.lexasattorneygeneral.oov/open-
government/members-public/what-expecealier-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public informat’on under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG. toll free, at (888) 672-6787.

Sincerely,
Yoaqt
Paige Lay

Assistant Attorney Gencral
Open Records Division

PL/eb
Refl: I1I# 751033
Enc. _“Suomitted documents

[ Requestor
(w/o enclosures)



