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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF NEW YORK
ALBANY DIVISION
NY Citizens Audit Civic Fund, Inc., Marly Hornik, Executive
Director NY Citizens Audit Civic Fund, Inc., et al.

Case No.1:25-cv-01447
Plaintiffs (MAD-MJK)

V.

Letitia James, in her capacity as New York State Attorney General
(NYSAG) and individually, et al.

Defendants

PLAINTFFS OPPOSITON TO DFENDANTS’ RULE 12(B) MOTION TO DISMISS

1. The within, together with the exhibit annexed, the declarations of plaintiffs Karen
Ambrosetti and Joseph Atkinson and the complaint with its exhibits incorporated by reference,
are collectively submitted in opposition to defendants FRCP 12(b)(6) motion.

Defendants Contentions

2. Defendants contend the complaint, which they describe as “a regurgitation of debunked
conspiracy theories”, should be dismissed because 1) the 11th Amendment bars injunctive relief
or money damages against state officials administering state law, 2) plaintiffs have failed to
adequately plead a First Amendment retaliation claim because they “have not plausibly alleged a
causal connection between defendants’ actions and their protected activities or that their First
Amendment rights were chilled”; 3) there is no private right of action under 52 U.S.C. § 10101
(b) and/or because plaintiffs right to vote was not implicated; 4) there are no viable due process
claims because no life liberty or property interests are involved in the case, and/or because the
plaintiffs’ were owed no response from the government to their petitions and/or because the
claims are duplicative of the First Amendment claims; 5) no Composition Clause claim is viable

because plaintiffs can’t prove the election outcomes were false; and 6) because the defamation



Case 1:25-cv-01447-MAD-MJK  Document 17  Filed 01/13/26 Page 2 of 26

claim is time-barred.

3. Plaintiffs submit none of the contentions support dismissal, especially at this pre-
discovery stage of the case. The complaint, with the exhibits made a part thereof, plausibly
alleges facts sufficient to survive dismissal under Fed. R. Civ. P. 12(b)(6) per the applicable case
law which directs the Court to accept all well-pleaded allegations as true and to draw reasonable
inferences in plaintiffs’ favor. Ashcrofi v. Igbal, 556 U.S. 662,678 (2009); Bell Atl. Corp. v.
Twombly, 550 U.S. 544, 570 (2007) Accordingly, the motion should be denied in its entirety.

4. Concerning the 11" Amendment, the law is clear that interference with clearly established
constitutional rights strips state officials of qualified immunity and subjects them to an action for
damages. National Rifle Association v. Vullo, 602 U.S. 175 (2004); Scheur v. Rhodes, 386 U.S.
232 (1974); Monroe v. Pape, 365 U.S. 167 (1961). In this case defendants interfered with
plaintiffs clearly established rights to be free from government retaliation for protected speech,
Hartman v. Moore, 547 U.S. 250, 256 (2006); see also Holzemer v. City of Memphis, 621 F.3d
512, 520 (6™ Cir. 2010) (Retaliation by public officials against the exercise of First Amendment
rights is itself a violation of the First Amendment) 1d.; to be free from government interference
with their canvassing activities, Watchtower Society v. Village of Stratton, 536 U.S. 150 (2002)
and to be free from intimidation against their right to vote, which includes the right to ensure
their votes were appropriately counted undiluted by fraudulent votes. Anderson v. United States,
417 U.S. 211, 227 (1974) (Every voter in a federal . . . election . . . whether he votes for a
candidate with little chance of winning or one with little chance of losing, has a right under the
Constitution to have his vote fairly counted, without its being distorted by fraudulently cast
votes.) Id. Further, the law is clear that the administration of an election in which federal offices

are on the ballot renders state officials federal officers for purposes of the election, and state laws
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federal laws subject to federal jurisdiction and enforcement. /n re Coy, 127 U.S. 731 (1888) (It

is, perhaps, since the decision in Ex Parte Clarke, 100 U. S. 399, past debate that Congress has

the power under the Constitution to adopt the laws of the several states respecting the mode of
electing members of Congress, and, as resulting from that power, the right to prescribe
punishment for infractions of the laws so adopted. This Court has held more than once that
Congress...has adopted these laws, and, with them, the officers created under them, making them

for the purposes of the election of representatives in Congress its officers.) 1d

5. Concerning the First Amendment claim, plaintiffs have plausibly alleged a causal
connection between their First Amendment protected activities and defendants bad-faith,
retaliatory actions, and that their First Amendment rights were chilled. Sadallah v. City of Utica,
383 F.3d 34, 38 (2™ Cir. 2004) The Court is referred to the Compl. 47 6. 13, 65, 66, 68, 70, 75,
80, 83, 89 and 90, to the Atkinson and Ambrosetti declarations annexed, to Plaintiffs 11.12.25
letter to the Court (Doc. 12) annexed as Ex. 1 and to the timeline set forth infra which clearly
shows the chronological connection between plaintiffs First Amendment protected activities, the
defendants’ defamatory retaliation and the chilling effect. Before the campaign by defendants,
NYCA had made well-received presentations to town boards; the BOE made the town boards
hostile and 363 presentations futile, increasing plaintiffs’ fear of unfair vote counting; the OAG

investigation ended the presentations as NYCA hemorrhaged volunteers and funds.

6. Concerning the 52 U.S.C. § 10101 (b) voter intimidation claim, the right to vote includes
all activities associated with voting, from registration through the counting of the votes and
includes ensuring that properly cast ballots are not diluted by fraudulent ones. Anderson v.
United States, 417 U.S. 211, 227 (1974). There is a private right of action. Blessing v. Freestone,
520 U.S.329, 340-341 (1997); Wisniewski v. Rodale, Inc., 510 F.3d 294, 302 (3" Cir. 2007)

7. Concerning the due process claims, life liberty and/or property interests are involved in

plaintiffs’ claims, Puglisi v. Town of Hempstead, Dept. of Sanitation, Sanitary Dist. No.2, 545
3
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Fed. Appx. 23, 26 (2™ Cir. 2013) and the due process claims are not duplicative of the First
Amendment claims. Velez v. Levy, 401 F.3d 75, 93-94; Sadallah v. City of Utica, 383 F.3d 34, 38
(2™ Cir. 2004); Bush v. Gore, 531 U.S 98, 105 (Unequal treatment in recounts violates due

process by devaluing votes.)

8. Concerning the composition clause, defendants contend that plaintiffs have no claim
unless they can prove, pre-discovery, that elections outcomes were incorrect. That is upside-
down. Plaintiffs have a clear constitutional right in the election of their representatives to a fairly
counted vote. Thornburg v. Gingles, 478 U.S. 30 (1986); Anderson v. United States, 417 U.S.
211, 227 (1974) Plaintiffs’ audits of defendants’ official records show that in the 2020 NYS
election 254,713 votes recorded in NYC were not included the NYS certified totals, and 272,435
more votes were recorded than voters who voted; in the 2022 NYS election, there were 745,294
votes cast and counted from registrants with materially deficient records, 35,312 more votes
recorded than voters who voted, and an overall vote error rate of 12%, exceeding the margin of
victory for the 2022 US Senate, Governor and Attorney General’s races, among others.(Compl.
Ex. 4,6,7,8,9) The 2024 general election was equally disastrous. The defendants failed to control
registration, voting, or counting according to the rules. It is defendants who cannot prove their
certification of winners in any election was remotely correct, usurping the right of qualified
voters to choose. 1d

9. Concerning the defamation claim, the criminal investigation is ongoing as far as plaintiffs
are aware, so the statute of limitations should be tolled. Additionally, plaintiff Marly Hornik
continues to be attacked in the press over the issue so the statute of limitations is ongoing.
Background

10. The following is a timeline of events from the time NYCA first reviewed NYSVoter in

October 2021 through November 28, 2023 following the defendant AG’s issuance of the cease
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and desist order and opening of its criminal investigation. At that point, NYCA ceased operating:

i
ii.

iii.

1v.

Vi.

Vil.

Viii.

iX.

Xi.

October 12, 2021 NYCA receives first copy of NYSVoter and begins audit;

May 9, 2022 Petition for Redress of Grievances, including millions of clearly
described, particular violations of state law, submitted to defendants, signed by
5,000 qualified voters of New York State and asking for a response within 30
days;

June 2, 2022 No response from defendants, violating the right of petitioners
and the instant plaintiffs to choose representatives (Article I, § 2);

June 27, 2022 NYCA presents evidence of algorithms embedded in NYSVoter
controlling ID assignment to NY State Police Special Investigations Unit, who
immediately passes the evidence and investigatory jurisdiction to the FBI;

June — December 2022 NYCA presents the Petition to County Legislatures, and
reports on the data to multiple County Sheriffs and District Attorneys (above
including Suffolk, Rensselaer, Dutchess, Onondaga, Clinton, Greene, Monroe,
Putnam, Chautauqua, Cattaraugus, Saratoga, Ulster, and Orange counties);
January 17, 2023 NYCA organizes an advocacy day in Albany and provides over
90 New York State legislators with the “Study in Deficits” report and summary;
March 2023 NYCA begins Resolution presentations to Town Boards after
receiving little support from County or State legislators, towns show interest and
start signing the Resolution for an end-to-end audit of the 2022 general election;
April 5, 2023 BOE sends first defamatory letter stating that “a group” is making
“unequivocally false” claims about elections, and “no one has seen their data,”
along with “False Claims Explained” missive, violating Fifth Amendment
procedural due process rights of petitioners and the instant plaintiffs,
suppressing free speech, interfering with the right to petition under color of
official status, and beginning their campaign of voter intimidation.

Town officials and others reject NYCA presentations, disallow the presentations
even during public comment periods, local media defame NYCA and town
officials who support NYCA, local BOE parrots NYSBOE statements, stigma-
plus violations of plaintiffs’ right under Fifth Amendment procedural due
process are established;

May 1, 2023 NYCA makes a formal presentation to the NYS Legislature Election
Law Committees regarding the audit findings and the discovery of hidden
algorithms in NYSVoter controlling the assignment of ID numbers;

May 25, 2023 the double-blind peer-reviewed study regarding the algorithms in
NYSVoter is published in the Journal of Information Warfare and the presence of
steganography is confirmed, indicating a Loss of Control penetration of New
York’s election cyber-infrastructure;
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Xil.

Xiil.

X1V.

XV.

XVI.

XVil.

XViil.

XiX.

XX.

XXI.

XXil.

August 17,2023 NYCA sends “The Reign of Error” to BOE Law Enforcement
Division, with each individual materially deficient record and vote, as extracted
from N'YSVoter, asking for a reply within 10 days;

August 29, 2023 On day 10, the BOE “Election Imposters” story is covered on
the front page of newspapers statewide, conscience shocking;

NYCA canvass and Resolution activities are suspended and volunteers start
quitting;

September 6, 2023 BOE meeting, Stavisky states “We are on the offensive now”,
conscience shocking;

September 20, 2023 NYCA sends “The Reign of Error” comprehensive report and
records to the US Department of Homeland Security, Department of Justice
Office of Public Integrity, and FBI;

September 21, 2023 OAG publishes Cease and Desist letter in front page news
stories statewide, identifying NYCA as the subject of an investigation under the
Ku Klux Klan Act, a post-Civil War criminal statute designed to secure the rights
of black citizens against lynching by mobs that included law enforcement agents,
conscience shocking;

October 5, 2023 BOE sends second letter to county commissioners about NYCA,
along with extended “False Claims Explained” document, conscience shocking;
November 22, 2023 OAG issues first subpoena against NYCA for extensive
document production;

November 28, 2023 BOE sends letter and “False Claims Explained” to NYS
Association of Sheriffs, NYS Association of District Attorneys, and NYS
Association of Counties, continuing the violations of First and Fifth
Amendment rights, demonstrating the coordinated timeline between BOE
and OAG, establishing the retaliation campaign as the final response, and
establishing the Fourteenth Amendment substantive due process “shocks the
conscience” total deprivation and usurpation by defendants of the right to
choose representatives under Article I, § 2;

NYCA ceases all activities, hundreds or thousands of volunteers flee in terror,
NYCA spends all funds on complying with extraordinary document demands and
legal defense, Marly Hornik continually fields hostile communications from
volunteers about her compliance with legally required document production
containing their personal names and information, and NYCA and Marly Hornik
are totally stigmatized internally, statewide, and nationally via the continual
recycling of OAG investigation story feeding a continually hostile narrative;

The 2024 general election in New York State is administered and certified by
SBOE under the same rights-depriving conditions as 2020 and 2022, with the full
knowledge of defendants.
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11. Following the cease and desist order and opening of the criminal investigation the AG’s
office, tag teaming with the BOE, harassed NYCA with extremely burdensome document
demands concerning NYCA’s canvassing activities. In addition to the AG’s demands first made
on September 21, 2023, it made a further 16-page demand on November 22, 2023 and continuing
demands well into 2024. (Compl. Ex. 22, 27, 28) The cease and desist order and criminal
investigation by the AG’s office required NYCA to retain legal counsel which, together with the
cost of compliance with the subpoenas, drained NYCA's remaining funds, leaving it broke and

with few volunteers, the vast majority having been frightened away by BOE and AG’s actions.

12. To date, defendants have not produced a single report documenting any criminal or
untoward conduct by any NYCA canvasser at any time, or evidence that NYCA trained

canvassers to intimidate black voters or any voters. This despite the claim they had such reports
in 2023 and despite NYCA'’s requests that such reports be produced. Nor have any charges been
brought against any NYCA personnel. In short, the widely publicized criminal claims made by
defendants against NYCA in 2023 were fabricated as a pretext to shut down NYCA’s First
Amendment activities, which were exposing the gross negligence and/or criminality of the
defendants in the conduct of NYS elections, including the 2022 election of defendant James, the
individual who ordered the pretextual cease and desist letter and criminal investigation against
NYCA who has a history as AG of abusing the powers of her office against political adversaries.

13. The foregoing demonstrates a clear timeline tying NYCA’s protected First Amendment
activities in exposing NYS election fraud in federal elections administered by the defendants to
retaliatory actions taken by those defendants in conjunction one with the other to silence and
destroy NYCA and so prevent the continued exposure of their gross negligence or worse.

14. Plaintiffs’ respectfully request the Court consider the foregoing background and the need

for discovery in evaluating defendants’ motion to dismiss.

7
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ARGUMENT

L Eleventh Amendment Immunity Does Not Apply

15. The Eleventh Amendment does not bar the within action or any of the claims for relief,
including damages against the state officials sued in their individual capacity. See Scheur v.
Rhodes, 416 U.S. 232 (1974); Ex Parte Young, 203.US 123 (1908) (“when a state officer acts
under a state law in a manner violative of the Constitution, he ‘comes in conflict with the
superior authority of the Constitution, and he is in that case stripped of his official...character
and subjected in his person to the consequences of his individual conduct.); also Hafer v. Melo,

502 U.S. 21, 30-31 (1991); Pena v. Gardner, 976 F.2d 469, 472; See Anderson v. Creighton, 483

U.S. 635. 638, 107 S.Ct. 3034, 97 L.Ed.2d 523 (1987) ("When government officials abuse their

offices, ‘action[s] for damages may offer the only realistic avenue for vindication of

constitutional guarantees." (quoting Harlow v. Fitzgerald, 457 U.S. 800, 814, 102 S.Ct. 2727, 73

L.Ed.2d 396 (1982))).

16. Additionally, “[c]Jompensatory damages ... are mandatory; once liability is found, the
jury is required to award compensatory damages in an amount appropriate to compensate the
plaintiff for his loss.” Smith v. Wade, 461 U.S. 30, 52, 103 S. Ct. 1625, 75 L.Ed.2d 632 (1983);
Borunda v. Richmond, 885 F.2d 1384, 1389. These damages include “actual losses, mental
anguish and humiliation, impairment of reputation, and out-of-pocket losses.” See Borunda, 885
F.2d at 1389; Knudson v. City of Ellensburg, 832 F.2d 1142, 1149.

17. Acting under color of state law, defendants violated original rights (Art. I, § 2) and
incorporated constitutional rights of the plaintiffs (complaint, § 96), including the rights to
canvass, to petition for redress of grievances and to speak freely (Watchtower Society v. Village

of Stratton, 536 U.S. 150 (2002)).
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1" Amendment cannot

18. As defendants knowingly interfered with plaintiffs’ rights, the 1
shield them from money judgments in their individual capacities. A government official “will not
be shielded from liability if he acts "with such disregard of the [plaintiff's] clearly established
constitutional rights that his action cannot reasonably be characterized as being in good
faith."” Procunier v. Navarette, 434 U.S. 555, 562 (1978)), citing Wood v. Strickland, 420 U.S.
308, at 322 (1975).

19. Plaintiffs’ losses are $100,000 in actual losses in legal defense and compliance expenses;
$1,000,000 each in mental anguish and humiliation due to the complete loss of faith in
government to protect their rights or provide justice, and fear of further retaliation for seeking
redress of enumerated, valid election grievances; $1,000,000 each in impairment of reputation to
Marly Hornik, Diane Sare and NYCA; and out-of-pocket losses to NYCA in loss of fundraising,
due to diminished public perception of NYCA’s credibility and problem-solving ability, of
$10,000,000 for the period of April, 2023 to the present.

20. Nor does the 11" Amendment bar declaratory or injunctive relief against the defendants
in their official capacities. The case involves elections for federal officers, making the defendants
congressional officials subject to federal jurisdiction and enforcement. See In re Coy, 127 U.S.
731 (1888) (“Congress...has adopted these [state election] laws, and, with them, the officers
created under them, making them for the purposes of the election of representatives in Congress
its officers.”). Plaintiffs are therefore not seeking injunctive relief against Defendants in their
official capacity to “compel state officials to conform to state law.” (MOL p. 5) Each official
capacity claim relates to an ongoing violation of Plaintiffs’ constitutional rights under Art. [, § 2,
the First, Fifth and Fourteenth Amendments, and the Voting Rights Act of 1965. In MURPHY v.

LYNN, 118 F.3d 938, 947 (Jul 8, 1997), the court ruled that overlapping state-law violations do
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