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MEMORANDUM OF POINTS AND AUTHORITIES

I

INTRODUCTION


In this tort action against multiple defendants, Plaintiff’s Second Cause of Action in his Second Amended Complaint (SAC) sounding in premises liability is the subject of the present Demurrer grounded in a claim that assumption of risk bars Plaintiff’s cause of action. Assumption of risk as a complete bar (the court-created doctrine of “primary assumption of risk”) does not apply to the facts in this case.  
Moving Defendants own, operate, and control multiple training centers across Southern California designed to teach the basics of machining. On or about April 18, 2015, plaintiff participated in a High School robotics competition hosted by the Moving Defendants at their main campus located at 12131 Telegraph Road, Santa Fe Springs, CA 90670. Plaintiff competed in the competition on a team that was organized by Defendant LAUSD (Plaintiff’s LAUSD high school, the Helen Bernstein High School).

The moving defendant is the subject of the Second Cause of Action of Plaintiff’s Second Amended Complaint (SAC).  The allegations are focused and clear and repeated here verbatim (starting at SAC, paragraph 38, page 9):

“38.  …[The moving defendants] owned, operated, managed, maintained the NTMA Training Centers Robotics League (TCRL), which, according to its website, was: 

‘a combat robotics league where High School and College students design and build remote controlled robots to face-off in competition.  Through the process of robot building, student’s get a first-hand look at how exciting science, technology, and engineering can be, while designing, building and competing with their own robotic creations.  The TCRL will follow the Mission and Goals of the National Robotics League (NRL). The NRL is the only combat robotics league that formalizes ties between competitor teams and local manufacturing partners.  One of the bonuses of these partnerships is that they have a way of showing students the different career possibilities in manufacturing, programming, and engineering.  The TCRL and NRL are also focused on students, from middle school to college.  One of our main goals is to inspire young people to become leaders in the science, technology and manufacturing fields, by engaging them in mentor and partnership based programs that build their science, engineering, and technology based skills.  This will in turn inspire a desire for learning, innovation, self-confidence, communication, and leadership.’”
“39.
The premises where Plaintiff engaged in the hereinabove event/competition was the NTMA Training Center in Santa Fe Springs, CA.  The NTMA training center web site at the time of the subject event/competition further stated that one of its vital functions was ‘to provide a quality learning environment for qualified individuals interested in learning or furthering their skills in the machining, tooling, and manufacturing industry.’”
“40.
Defendant NTMA and its NTMA Training Centers, at the time of the subject incident, did more than merely provide its facility in Santa Fe Springs for the event/competition attended by Plaintiff as part of the Helen Bernstein High School robotics team.  Defendant NTMA and its NTMA Training Centers also actively and affirmatively reached out to local area high schools, including the LAUSD’s Helen Bernstein High School,  to participate in a robotics challenge that spanned three days and included an exposition.  Defendant NTMA donated robots and receiver kits and encouraged students to take a hands-on approach to gaining knowledge and experience working in the manufacturing process as a team. Defendant NTMA invited the schools and students (including Helen Bernstein High School and the Plaintiff herein) to compete in a robot battle in an enclosed showcase for the exposition crowd.” 
“41.
Plaintiff and his teammates, high school students at Helen Bernstein High School, participated in the hereinabove described robotics event solely in their capacity as high school students.  While they may have appeared to be under the control and supervision of Helen Bernstein High School /LAUSD authorities, they were in fact not so controlled and supervised.  Under all of the circumstances then presented, the trained professionals at Defendant NTMA knew, or in the exercise of reasonable care, should have known, that they had a duty of care to assume responsibility for providing a safe premises and event environment for Plaintiff, including but not limited to provision for safety gear, reasonably available first aid stations and materials and appropriate oversight and supervision into the use and application of such safety mechanisms.”
“42.
At the time and place hereinabove alleged, Defendant NTMA breached its duty of care to Plaintiff, as follows: 

· Defendant NTMA was a person/entity that owned, leased, occupied and controlled the premises where the above described event/competition took place; 
· failed to use reasonable care to keep the said premises/property in a reasonably safe condition (specifically by not requiring at all times that the robots on the premises be inspected by trained, supervisory personnel of the NTMA for defects or dangers; by failing to require safety tools and materials at all times in the handling of all robots on the premises and by failing to make available to all participants reasonable forms of first aid);

· failed to use reasonable care to discover unsafe conditions on the premises, including defective and dangerous robots that presented an unreasonable risk of harm to the event participants invited by Defendant NTMA to the premises; 

· failed to repair, replace, or give adequate warning of anything that could be

reasonably expected to harm others, including the subject Optimus robot that ejected dangerous metal into the face of the Plaintiff, as aforesaid.”
 
“43.
Defendant NTMA failed to provide adequate safeguards against the known dangerous conditions hereinabove described by, among other acts and omissions, failing to supervise at all times the conduct of students on their premises and to enforce reasonable safety rules and regulations necessary to their protection. As a result, the said premises were in a dangerous condition at the time of Plaintiff’s injury, the dangerous condition being the legal and proximate cause of Plaintiff’s injuries and damages; said dangerous condition created a reasonably foreseeable risk of the type of injury Plaintiff sustained; Defendant NTMA had actual or constructive notice of the dangerous condition a sufficient time prior to the injury to have taken measures to protect against the dangerous condition. Further, negligent or wrongful acts or omissions to act on the part of employees of Defendant NTMA created the dangerous condition. The dangerous condition was one that created a substantial risk of injury when such property was used with due care in a manner in which it was reasonably foreseeable that it would be used.” 
“44. 
Defendant NTMA carelessly and negligently designed, constructed, owned, operated, maintained, inspected, controlled their premises and, carelessly and negligently supervised, managed, instructed, performed work and selected, hired, engaged and permitted others to perform work on the Premises resulting in the improper or absent supervision of high school students they had, by virtue of their promotional efforts as referred to above, invited to their premises for the above described event/competition.”
“45.
As a direct and legal result of these acts and omissions Defendant NTMA was negligent and is liable for the injuries and damages to Plaintiff as aforesaid. These acts and omissions of Defendant NTMA proximately caused Plaintiff to suffer grievous injuries, as described hereinabove.”      


Not surprisingly, the moving defendants pay lip service to the rules governing demurrers. They ignore the actual facts pled in this case, claim that Plaintiff has failed to allege a legal duty on the part of the moving defendants when he did so allege a legal duty (“duty of care to assume responsibility for providing a safe premises and event environment for Plaintiff, including but not limited to provision for safety gear, reasonably available first aid stations and materials and appropriate oversight and supervision into the use and application of such safety mechanisms”) and seek to have the court interpret or pass judgment on the allegations, in direct contravention of the policy that disfavors general demurrers.
A demurrer tests the legal sufficiency of factual allegations in a complaint. Windham at Carmel Mountain Ranch Assn. v. Superior Court (2003) 109 Cal.App.4th 1162.  That is, the only question for the trial court is whether the pleading is sufficient as a matter of law.  In ruling on demurrers, the court must treat the demurrer as admitting all facts properly pleaded." Aubry v. Tri-City Hospital Dist. (1992) 2 Ca1.4th 962; Fox v. Ethicon EndoSurgery, Inc. (2005) 35 Cal.4th 797. A demurrer is directed only to the face of the pleading.  Extraneous matter is to be ignored unless a subject of judicial notice.  The only issue the Court may resolve on a demurrer to a complaint is whether the complaint, standing alone, states any cause of action.  It is an abuse of discretion to sustain a demurrer without leave to amend if the plaintiff shows there is a reasonable possibility any defect identified by the defendant can be cured by amendment." (Aubry, supra; Fox, supra.).
II.

PLAINTIFF HAS ALLEGED SUFFICIENT FACTS TO SUPPORT HIS CLAIM FOR GENERAL NEGLIGENCE GROUNDED IN PREMISES LIABILITY DIRECTED TO A PARTY THAT OWNS AND CONTROLS PROPERTY

In the present case the initial fallacy engaged in by the moving defendants is that one who owns or controls a place or premises need only be concerned with the physical structure; that the only danger for which the premises owner or manager need be concerned is that involving the walls, floor, ceiling, pipes, electrical conduits that make up a structure.  That is not the law.  

CACI 1000 references property “management” by one who owns or controls.  More specifically, the phrase used is the “way” a defendant manages his property and in that context, CACI 1000 refers to use or maintenance.  The duty of one who owns and controls goes well beyond the structure and includes what the defendant does with its property, what use it invites and what dangers it reasonably knows exists through the use it invites.  This case starts not only with an invitation by the moving defendants but with an aggressive outreach for the activity within its premises that it promotes and stages.


CACI 1001 refers to the use of “reasonable care to discover any unsafe conditions and to repair, replace, or give adequate warning of anything that could be reasonably expected to harm others.” By including “adequate warning” and the phrase “any unsafe conditions”, the law is not limiting a property owner’s liability only to a condition of the physical structure.  The following is included in the sources and authorities for CACI 1001:  “In the minds of the jury, whether a possessor of the premises has acted as a reasonable man toward a plaintiff, in view of the probability of injury to him, will tend to involve the circumstances under which he came upon defendant’s land; and the probability of exposure of plaintiff and others of his class to the risk of injury; as well as whether the condition itself presented an unreasonable risk of harm, in view of the foreseeable use of the property.”  Beauchamp v. Los Gatos Golf Course (1969) 273 Cal.App.2d 20, 25.  The circumstances under which the plaintiff in this case came upon the moving defendant’s property and the dangers to which he was exposed, are at the heart of the allegations against the moving defendants, with particular emphasis on the affirmative efforts made by the moving defendants to create, promote and sponsor an event for educational purposes involving high school students. It is wrong to suggest that the law as expressed in the CACI instructions regarding premises liability does not cover the way in which the moving defendants use their property to put on a robotics event and the robots themselves that the moving defendants allow onto their property.

CACI 1003 addresses “unsafe conditions” and cites the line of authority that the warning aspect of a property owner’s duty is as important as duties to repair or replace.  The warning duty is shown to involve conditions that were not created by the property owner but have come to the place the defendant owns or controls and of which the defendant has knowledge or should have knowledge in the exercise of reasonable care.  

“Where the dangerous condition is brought about by natural wear and tear, or third persons, or acts of God or by other causes which are not due to the negligence of the owner, or his employees, then to impose liability the owner must have either actual or constructive knowledge of the dangerous condition or have been able by the exercise of ordinary care to discover the condition, which if known to him, he should realize as involving an unreasonable risk to invitees on his premises. His negligence in such cases is founded upon his failure to exercise ordinary care in remedying the defect after he has discovered it or as a man of ordinary prudence should have discovered it.” Hatﬁeld v. Levy Bros. (1941) 18 Cal.2d 798, 806.”  
 
This legal principle thus disposes of the moving defendants’ repeated insistence that they owed no duty of care to plaintiff because they did not “own or control” the robot that exploded in Plaintiff’s face.  First, the facts alleged in this case establish that once all robots were brought by all of the robotics teams to the moving defendants’ venue, at the invitation of the moving defendants, then the moving defendants had a reasonable and appropriate level of control over those robots for no other reason than that a reasonable sponsor of such an event would always have the right to address potentially dangerous objects brought to its venue.  
The cited portions of the SAC, above, are fully transparent as to what is alleged; a duty to provide a safe premises; a safe venue;  and that in the context established in this case, the moving defendants breached that duty when they failed to make sure “that the robots on the premises be inspected by trained, supervisory personnel of the NTMA for defects or dangers; by failing to require safety tools and materials at all times in the handling of all robots on the premises and by failing to make available to all participants reasonable forms of first aid.”  The SAC makes it abundantly clear that the moving defendants, as the event promoters and sponsors, were the experts in this type of event.  To suggest that they did not understand what safety looked like for such an event is ludicrous and is the fundamental story told by Plaintiff’s SAC.
The moving defendant has misread the SAC as alleging a separate duty to come to the aid of another (Demurrer, page 8, lines 17-19; page 12 starting at line 22). It is ironic to note that the moving defendants refer to what we know as the “good Samaritan” doctrine with only the phrase “come to the aid of another” at 8:17-19, but then throws in “make aid available” at page 12.  Of course, the two concepts are completely different with the latter not a part of the good Samaritan line of cases.  
Moreover, the moving defendants know that the good Samaritan discussion is irrelevant to this case.  The leading cases such as Van Horn v. Watson (2008) 45 Cal.4th 322 and Williams v. State of California (1983) 34 Cal.3d 18 address duty as to people that do not have a relationship until some event thrusts the parties together. The Williams Court established the context for the  “aid” discussion and our case is not that case. In referring to the general principles of tort law, the Court said: “…as a rule, one has no duty to come to the aid of another. A person who has not created a peril is not liable in tort merely for failure to take affirmative action to assist or protect another unless there is some relationship between them which gives rise to a duty to act.” 18 Cal.3d at 22. Since our case involves the pre-existing relationship between a property owner/controller and a person invited to the premises for a specific purpose promoted and sponsored by the property owner, Plaintiff’s SAC properly invokes the law of general negligence – premises liability; CACI 1000 et seq., i.e. a “relationship…which gives rise to a duty to act.”     
Before we turn to the “assumption of risk” argument by the moving defendants, Plaintiff briefly disposes of the injury causation issue.  Frankly, it is not clear just what the moving defendants are trying to argue.  The SAC provisions cited above go to great lengths to state the facts of the accident over which the moving defendants had a duty to address and failed to do so, thus permitting a danger to exist that the moving defendants either should have fixed or at a minimum warned of.  The focus of attention is a machine that the moving defendants permitted onto their premises; a machine they promoted and sponsored in terms of its creation by the event participant school and their teacher, in supervision of students including the plaintiff herein.  It is alleged that the moving defendants knew or should have known that when that machine was brought to the moving defendants’ venue, the teacher was not present. Context is everything when it comes to a duty of care on the part of the property owner/event sponsor and the facts alleged in the SAC describe an environment ripe with presenting dangers for the students, including plaintiff. The SAC could not be clearer in linking the injury producing exploding robot to the failures of the moving defendants to carry out their duty to provide a safe event premises. The flaw in the moving defendants’ reasoning, as already stated above, is the claim that “duty” in this case depends upon some form of “title” over the robot on the part of the moving defendants.  The SAC makes it clear; once that robot entered the moving defendants’ event venue, the moving defendants had a clear and obvious right of control.
III.

PRIMARY ASSUMPTION OF RISK DOES NOT APPLY IN THIS CASE


There is no appellate case that even comes close to applying the doctrine of primary assumption of risk to the type of education based robotics event described in Plaintiff’s SAC. The irony of course of these moving defendants putting forth both a primary assumption of risk claim and a claim of no general, premises liability-based duty should not be lost on anyone.  The CACI provisions cited above are all about the duties of one who owns or controls property faced with unsafe and dangerous conditions that an invitee to the property encounters.  The moving defendants on the one hand say there was no such danger or if there was, it is someone else’s’ responsibility, but on the other hand, concede danger but say it is inherent in the activity and thus the danger is to be assumed by the participant in the event, not the sponsor of the event.

The fundamental problem with the moving parties’ argument is that there is nothing contained in the SAC that suggests that the NATURE of an education-based robotics event for high school students implicates the line of cases establishing the doctrine of primary assumption of risk. Since the moving parties do not ask the Court to take judicial notice of anything (one suspects there is nothing about the subject activity for which judicial notice would apply), it would be improper to consider anything said in the moving papers about the event, beyond what is on the face of the SAC, in deciding the question of the “nature” of the subject activity.


At page 11, lines 20-22 of the moving papers, the moving defendants say that “such activities involving the construction, maintenance and use of robots, and all of their component parts, involve an inherent risk of injury while working on said robots.”  Where is THAT in the SAC?  There is no such statement anywhere in the SAC.  In fact, the SAC at least implies the opposite; that the plaintiff had not the slightest knowledge or concern that there was any risk of injury associated with his participation in robotics. One need only look at paragraph 38 of the SAC, which quotes from the moving defendants’ web site regarding its own goals for the subject event.  Is there in the defendants’ own words even the slightest hint of “inherent risk of injury?” Rather, the SAC speaks in terms of the superior knowledge of the moving defendants, their need to recognize the precautions they could have and should have taken as to an activity they were promoting and sponsoring, in a field of their expertise and thus a field for which they knew or should have known of the potential dangers, not the “inherent” dangers.

The moving defendants’ so-called “analogy” to race cars and pit crews is a stretch of ludicrous proportions.  One can start of course with the above referenced words of the moving defendants, quoted in paragraph 38 of the SAC.  This was an educational experience.  The high school students were supposed to be in a learning environment. Race cars and pit crews?!  The facts alleged in this case are not close to one of the most widely known death causing sports known to man.


The notion that a property owner under the CACI instructions, in acting reasonably, whether by repairing, replacing, maintaining or warning of known, potential or reasonably foreseeable dangers, is addressing in every case an “inherent” danger is ridiculous.  The notion that a property owner, in addressing a reasonably foreseeable danger, makes safety equipment available or a first aid station available, has, in so doing, identified an inherent danger or is acting as a “good Samaritan,” not only defies logic and reason, but would, if adopted as law, upend the entire law of negligence and premises liability.

Plaintiff does not need in this case to address the matter of increasing the risk (essentially, the “way around” the primary assumption of risk doctrine), because the moving defendants have not and cannot make the case (and certainly not at the demurrer stage) in the first instance that the facts alleged in the SAC involve an “inherent risk of injury.”


 SEQ CHAPTER \h \r 1The doctrine of primary assumption of risk “was developed as an exception to the general rule that all persons have a duty to use due care to avoid injury to others.”  Childs v. County of Santa Barbara (2004) 115 Cal.App.4th 64, 69.


“’Primary assumption of risk arises where a plaintiff voluntarily participates in an activity or sport involving certain inherent risks; primary assumption of risk . . . bar[s] recovery because no duty of care is owed as to such risks.’  (Cite.)”  West v. Sundown Little League of Stockton (2002) 96 Cal.App.4th 351, 357.  

And then there is the accepted definition of “inherent risk” in this context, which the Court will undoubtedly conclude renders the moving defendants’ argument meritless:

“ SEQ CHAPTER \h \r 1An inherent risk is one that cannot be eliminated without altering the nature of the sport.  Id. at 317.  “[C]onduct is totally outside the range of ordinary activity involved in the sport (and thus any risks resulting from that conduct are not inherent to the sport) if the prohibition of that conduct would neither deter vigorous participation in the sport nor otherwise fundamentally alter the nature of the sport.”  Freeman v. Hale (1994) 30 Cal.App.4th 1388, 1394.  Elimination or reduction of the risk of a robot exploding into a student’s face (through the means identified in Plaintiff’s SAC, including with warnings) obviously would not have altered the activity in this case.

There may be activities and situations where even at the pleading stage, even by means of the factual allegations in the plaintiff’s pleading, there would be no doubt as to the “inherent risks” of the injury producing activity.  Football, skiing, skydiving, ice hockey, snowboarding are easy examples.  But the building and using of a robot by a high school student as part of an education based robotics event promoted by the defendant in a case where Plaintiff was shocked by the explosion of such a robot into his face is not such a case.  At least at the demurrer stage, there is nothing before the Court that would allow application of the primary assumption of risk doctrine as a matter of law.

For the reasons set forth above, The moving defendants’ Demurrer should be denied.

	DATE:  March 5, 2018
	CARPENTER, ZUCKERMAN & ROWLEY, LLP
BY:


       GARY N. STERN

Attorneys for Plaintiffs
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