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Gary N. Stern, Esq. (SBN 94498)

CARPENTER, ZUCKERMAN & ROWLEY, LLP
8827 West Olympic Boulevard

Beverly Hills, CA 90211-3613

Telephone: (310) 273-1230
Attorneys for Plaintiff  SEQ CHAPTER \h \r 1RON HAYWARD and Cross-Defendant, 

DENISE VAN AMERONGEN

SUPERIOR COURT OF CALIFORNIA

FOR THE COUNTY OF RIVERSIDE
PALM SPRINGS COURTHOUSE
	RON HAYWARD, in individual

Plaintiff,

vs.

CYNTHIA TRACY, an individual, et al.


Defendants

----------------------------------------------------------AND RELATED CROSS ACTION___
___
	))))))))

))))))))))))))))))))))
	    CASE NO.:  SEQ CHAPTER \h \r 1PSC1601239
[Complaint filed: 3/16/16]
   SEQ CHAPTER \h \r 1JUDGE: Hon. James T. Latting

     DEPARTMENT “PS1"

PLAINTIFF’S MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO MOTION BY DEFENDANT VACATION PALM SPRINGS REAL ESTATE, INC. to compel DEPOSITION OF CROSS-DEFENDANT DENISE VAN AMERGONGEN, an out of state resident; declaration of gary n. stern
Date:
DECEMBER 27, 2017
Time:
8:30 a.m.
Dept:
S-1
[Reservation # RES 73277]


I.

INTRODUCTION
Defendant’s motion is misleading.  In fact, Defendant filed the “wrong” motion. Cross-Defendant Denise Van Amergongen, Plaintiff Ron Hayward’s partner, has NOT refused to appear in Southern California for her deposition.  The only issue is coming to a fair and just agreement with the defendants as to reasonable expenses and costs connected to travel on the part of Ms. Van Amergongen, and Mr. Hayward, both Canadian residents. The filing of a generic motion to compel is not appropriate as this is not a case involving a valid deposition notice served under CCP sections 2025.220 and 2025.250.  
There are distinct rules with regard to parties who reside outside California.  The most important rule is that a motion procedure is contemplated in the first instance when a party wants to compel local attendance of an out-of-state resident. The California Civil Discovery Act does not compel, in a self-executing manner, an out of state resident to “obey” a deposition notice. Furthermore, there is case authority that says an out-of-state resident (even a party) cannot be compelled to appear in California for her deposition. The motion before this Court is thus not a proper motion, as it does not address the real issue in dispute at this writing, namely that the moving party is not willing to pay fair and just travel expenses in a fair and just manner. 

Of particular relevance on this subject is that the parties have already been down this road, with the moving party having paid the travel expenses of both Mr. Hayward and Ms. Van Amergongen in connection with Mr. Hayward’s voluntary appearance in Southern California for his deposition and defense medical examination in December 2016.  Perhaps the reason for the present dispute is that regarding the December 2016 Hayward deposition and defense medical examination, it took 8 months for Mr. Hayward and Ms. Amergongen to be reimbursed.  Therefore, all they seek at this time is a bit more certainty and formality regarding their travel expenses.  This opposition is being filed primarily because the moving party is for some reason resists that certainty and formality.
II.

SUMMARY OF RELEVANT STATUTES

CCP section 1989 states:

“A witness, including a witness specified in subdivision (b) of Section 1987, is not obliged to attend as a witness before any court, judge, justice or any other officer, unless the witness is a resident within the state at the time of service.”

CCP section 1987(b) refers to parties to a civil action.

CCP section 2025.260 states:

“(a) A party desiring to take the deposition of a natural person who is a party to the action or an officer, director, managing agent, or employee of a party may make a motion for an order that the deponent attend for deposition at a place that is more distant than that permitted under Section 2025.250.  This motion shall be accompanied by a meet and confer declaration under Section 2016.040. 

(b) In exercising its discretion to grant or deny this motion, the court shall take into consideration any factor tending to show whether the interests of justice will be served by requiring the deponent's attendance at that more distant place, including, but not limited to, the following:

(1) Whether the moving party selected the forum.

(2) Whether the deponent will be present to testify at the trial of the action.

(3) The convenience of the deponent.

(4) The feasibility of conducting the deposition by written questions under Chapter 11 (commencing with Section 2028.010), or of using a discovery method other than a deposition.

(5) The number of depositions sought to be taken at a place more distant than that permitted under Section 2025.250.

(6) The expense to the parties of requiring the deposition to be taken within the distance permitted under Section 2025.250.

(7) The whereabouts of the deponent at the time for which the deposition is scheduled.

(c) The order may be conditioned on the advancement by the moving party of the reasonable expenses and costs to the deponent for travel to the place of deposition.
The starting point for the debate in this case is to identify what is not disputed.  The moving defendants concede that Cross-Defendant Ms. Amergongen resides in Canada.  
CCP section 2025.250 states:

“(a) Unless the court orders otherwise under Section 2025.260, the deposition of a natural person, whether or not a party to the action, shall be taken at a place that is, at the option of the party giving notice of the deposition, either within 75 miles of the deponent’s residence, or within the county where the action is pending and within 150 miles of the deponent’s residence.”

Thus, the moving defendant has no inherent right, absent a court order, to compel Ms. Amergongen to give her deposition in California, given the “place of deposition” limitations set forth in CCP section 2025.250. In fact, when one reads sections 2025.250 and 2025.260 together, the conclusion is that the “default” rule is the location rule of section 2025.250.  A court order is otherwise required, subject as always under the Civil Discovery Act to a meet and confer effort by counsel.  Therein lies the reason for having to file this opposition; despite reasonable options provided by Plaintiff and Cross-Defendant, they have not been able to achieve a fair and just arrangement for travel related expenses and costs reasonably sought by Plaintiff and Cross-Defendant as a condition to their travel from their residence in Canada to Southern California.
///
///
///

III.

THE MOVING PARTY’S DEPOSITION NOTICE WAS NOT SUFFICIENT ON ITS OWN TO COMPEL CROSS-DEFENDANT TO TRAVEL TO CALIFORNIA FOR HER DEPOSITION
As noted in the Introduction above, the premise behind the motion before this Court is that Cross-Defendant is refusing to appear for her deposition in this case.  She is not refusing to be deposed.  She is resisting travel to California absent a fair and just agreement by the moving party to pay the reasonable costs and expenses for her and Plaintiff Hayward, her partner, to travel to Southern California.  The moving party paid such expenses before, in connection with Mr. Hayward’s deposition and defense medical examination, so why not now (see Declaration of Gary N Stern regarding the prior paid travel expenses)?  The only difference now is that Plaintiff and Cross-Defendant seek a more formal written agreement, since the prior expenses advanced by Plaintiff and Cross-Defendant were not reimbursed to them for eight months.  As noted in the attached Declaration of Gary N Stern, Plaintiff and Cross-Defendant, as partners and now parties to this action, wish to be present for each other’s deposition. In addition, throughout this case, it has been apparent for all to see that Ms. Van Amergongen takes care of Mr. Hayward, particularly in view of his accident related injuries. As is apparent from the prior experience with Mr. Hayward, there was no quarrel with the fact that the travel expenses were for both Mr. Hayward and Ms. Van Amergongen.
The moving party’s Exhibit 1, on its face, is an invalid deposition notice.  It does not contain a location for the deposition, in direct violation of CCP section 2025.220(a)(1).  The moving party in attaching exhibits to its motion, mentions their attorney’s letter that accompanied their deposition notice but does not attach that letter.  That letter is attached hereto as Exhibit A.  That letter essentially started a “meet and confer” process.  While Exhibit A does not ask about a willingness of Ms. Amergongen to travel from her residence in Canada to Southern California, it basically says that the moving party is willing to pay her reasonable travel expenses for such a trip.  Of note is that Exhibit A at least recognizes that the November 6, 2017 setting was unilateral and that counsel for Plaintiff and Cross-Defendant could contact the noticing party with alternative dates.
The next series of events are reflected in the moving party’s Exhibit 2.  On November 3, 2017, counsel for the deponent timely communicated by telephone his objection to the October 2017 deposition notice.  Counsel for the deponent communicated a desire to arrange Ms. Amergongen’s deposition (moving party’s Ex. 2, “what dates is everyone available?”) in Southern California but pointed out the prior (re Mr. Hayward) unreasonable delay in reimbursement, and thus conditioned Ms. Amergongen’s willingness to travel from Canada to Southern California on the noticing party’s payment of travel expenses in advance of the deposition (not an unknown quantity of course; the moving party knew how much they paid for both Mr. Hayward and Ms. Amergongen in December 2016).  Apparently it was this “meet and confer” response that upset the noticing party.  Defense counsel first demanded a new deposition date for a Southern California deposition be agreed to by November 8, 2017, then on November 7, 2017, complained that costs cannot be paid in advance if the noticing party does not know what they are (ignoring of course such routine matters as refundable fares, 24 hour hotel room cancellation policies, etc.).
Plaintiff and Cross-Defendant will come back to this issue of reasonable travel expenses; suffice it to say that “fronting” costs in a reasonable manner is exactly what the law contemplates.  CCP section 2025.260(c), quoted above, says:

“The order may be conditioned on the advancement by the moving party of the reasonable expenses and costs to the deponent for travel to the place of deposition.”

But on the very narrow issue before this Court, namely the defense motion as presented, it must be denied as defendant’s motion is only premised on an invalid deposition notice.

///

///

///

IV.
THE MOVING PARTY CANNOT COMPEL AN OUT-OF-STATE RESIDENT PARTY TO BE DEPOSED IN CALIFORNIA; THIS IS LEFT SOLELY TO THE PARTIES

The moving party has not only ignored CCP section 2025.260, but also the controlling legal authority Toyota Motor Corp. v. Superior Court (2011) 197 Cal.App.4th 1107, a Second District Court of Appeal decision by the late Justice Walter Croskey.  That case rejects authority from another District and holds that CCP section 1989 controls as to out of state witnesses, including parties to a California civil action.


The other case is Glass v. Superior Court (1988) 204 Cal.App.3d 1048.  The Glass case is distinguishable for many reasons, principle among them being the nature of the case as a business case involving sophisticated, well financed parties on both sides, as opposed to the present case, involving consumers on one side and a well insured defendant on the other.


But aside from being factually distinguishable, the Toyota case does an excellent job of explaining why Glass should not be followed by any court at any time. In Toyota, the Plaintiff sought to depose Defendant’s employees who live and work in Japan. The trial court issued an order compelling the attendance for deposition in California of the Defendant’s employees, subject to a requirement that plaintiff pay travel costs.  The trial court adopted the argument made by Plaintiff that CCP section 2025.260 partially overruled CCP section 1989, citing Glass v. Superior Court (1988) 204 Cal.App.3d 1048.

The Court of Appeal reversed and in so doing, held as follows:


“While section 2025.260, subdivision (a), provides for a court to permit a deposition of a party or officer, director, managing agent, or employee of a party at a place "that is more distant than that permitted under Section 2025.250 [(75 miles from the deponent's residence or within the county where the action is pending and within 150 miles of the deponent's residence)]," section 2025.260 does not provide for those depositions to be held at a place more distant than that permitted by section 1989. There is simply no conflict between the plain language of sections 1989 and 2025.260. Section 2025.260 permits depositions more than 75 (or 150) miles from a deponent's residence, but section 1989 restricts a deponent from being required to attend a California deposition if the deponent is not a California resident.” 197 Cal.App.4th at 1113.

After engaging in an extensive analysis of the legislative history behind both CCP section 1989 and CCP section 2025.260, the Court found that nothing in section 2025.260 negated the provisions of CCP section 1989.  The Court addressed the Glass decision in detail and then concluded by saying:


“Glass has been on the books for 22 years and has not been cited in any published decision. We disagree with its analysis and decline to follow it.” 197 Cal.App.4th at 1124.


Thus, by way of summary, the motion before this Court is fatally flawed because the Notice of Deposition on which it is based is invalid due to the 75/150 location rule (in fact, the notice itself contains no statement of location for the deposition). It is also subject to denial because a Canadian resident (even a party to the action) cannot be compelled by court order to travel to California for deposition based upon the plain language of CCP section 1989.
V.

HAD THE MOVING PARTY SOUGHT AN ORDER UNDER CCP SECTION 2025.260, OR A STIPULATION UNDER SECTION 2025.260, THE MOVING PARTY’S OWN OFFER TO PAY REASONABLE EXPENSES MEANS JUST THAT, REASONABLE EXPENSES ADVANCED OR OTHERWISE PAID IN A FAIR AND JUST MANNER


The only way to understand the present circumstance is to reference what happened regarding the local deposition and defense medical examination of Plaintiff and Canadian resident Hayward that took place in December 2016.  Attached hereto as Exhibit B, collectively, are the letters and receipts regarding the Hayward discovery locally conducted in December 2016 (see attached Declaration of Gary N Stern). On their face, the receipts and the eventual payment by the moving party show that payment was made for BOTH Mr. Hayward and Ms. Van Amergongen.  Of course, that is most obvious regarding the airline flights.  The expenses as to the hotel and rental care were likely not any different if one was dealing with one or two people.

But the fact is that Mr. Hayward are parties to this case and domestic partners (“common-law” spouses); they are entitled to travel with each other for the depositions that involve each other.  That is fair and just.


Finally, there is the matter of timing.  The first time around, Mr. Hayward and Ms. Van Amergongen, perhaps naively so, advanced their travel expenses and expected prompt reimbursement.  A wait of seven to eight months was not reasonable.  Accordingly, this time around, it is entirely reasonable for Cross-Defendant Ms. Van Amergongen to condition her willingness to travel to California from Canada on advancement of travel expenses.


But the fact is that she has gone the extra mile to try to resolve this matter, without (so far) success.  Attached hereto as Exhibit C is a letter and an email string demonstrating reasonable alternatives as to the travel expenses, proposed by counsel for Plaintiff Hayward and Cross-Defendant Van Amergongen (see Declaration of Gary N Stern).  As of this writing, the moving party has not agreed to these proposals.  Therefore, Ms. Van Amergongen has reasonably withheld agreement to travel to California for her deposition.
VI.

CONCLUSION

The present motion must fail because it ignores the controlling statutory and case authority that says Plaintiff cannot be legally compelled to travel to California for her deposition.  The present motion does not even address the central issue that the matter of a deposition of the Cross-Defendant involves CCP section 2025.260.  Defendant’s motion must be denied.  In the 

///

///

///

///

///

alternative, any Order compelling Ms. Van Amergongen to give her deposition in Southern California should require an advancement of travel costs in a sum or by a method consistent with what took place regarding Mr. Hayward.

	DATE:  December 11, 2017
	CARPENTER, ZUCKERMAN & ROWLEY, LLP
BY:


       GARY N. STERN

Attorneys for Plaintiffs

	
	


DECLARATION OF GARY N. STERN


I, Gary N. Stern, declare as follows:

1.
I am an attorney at law, duly licensed and entitled to practice law in the State of California.  I am an associate attorney with Carpenter, Zuckerman & Rowley, counsel of record for Plaintiff Ron Hayward and Cross-Defendant Denise Van Amergongen.  The facts set forth herein are personally known to me or known to me based upon my reasonable information and belief.  If called as a witness, I could and would competently testify to these facts, under oath.

2.
Attached hereto as Exhibit A is a true and correct copy of  The Phillips Firm’s letter that accompanied its Notice of Deposition dated October 11, 2017.

3.
Attached hereto as Exhibit B are true and correct copies of the Carpenter firm’s letter with supporting receipts for BOTH Plaintiff Hayward and Ms. Van Amergongen in connection with Mr. Hayward’s December 2016 deposition and defense medical examination as well as the moving defendant’s letter enclosing payment.

4.
Attached hereto as Exhibit C are true and correct copies of emails and a letter between Your Declarant and the moving defense lawyers regarding my meet and confer efforts pertaining to travel expenses in connection with the moving defendant’s proposal for a California deposition of Cross-Defendant Van Amergongen, a Canadian resident.
5.
On November 3, 2017, counsel for the deponent timely communicated by telephone his objection to the October 2017 deposition notice.  Counsel for the deponent communicated a desire to arrange Ms. Amergongen’s deposition (moving party’s Ex. 2, “what dates is everyone available?”) in Southern California but pointed out the prior (re Mr. Hayward) unreasonable delay in reimbursement, and thus conditioned Ms. Amergongen’s willingness to travel from Canada to Southern California on the noticing party’s payment of travel expenses in advance of the deposition (not an unknown quantity of course; the moving party knew how much they paid for both Mr. Hayward and Ms. Amergongen in December 2016).  In reply, defense counsel first demanded a new deposition date for a Southern California deposition be agreed to by November 8, 2017, then on November 7, 2017, complained that costs cannot be paid in advance if the noticing party does not know what they are (ignoring of course such routine matters as refundable fares, 24 hour hotel room cancellation policies, etc.) and demanded to know of a new deposition date by November 9, 2017.  The next event was the moving defendant’s filing of the present motion, and not a good faith effort to resolve the travel expense issue.

6.
The moving defendant paid the travel expenses of both Mr. Hayward and Ms. Van Amergongen in connection with Mr. Hayward’s voluntary appearance in Southern California for his deposition and defense medical examination in December 2016.  But the receipts were submitted to the moving defendant on January 12, 2017 and payment was not made until August 31, 2017.  Therefore, all that our clients seek at this time is a bit more certainty and formality regarding their travel expenses.  For some reason the moving defendant resists such certainty and formality.

7.
Plaintiff and Cross-Defendant, as partners (“common-law” spouses) and now parties to this action, wish to be present for each other’s deposition and are entitled to be present for the depositions conducted in this case.   In addition, throughout this case, it has been apparent for all to see that Ms. Van Amergongen takes care of Mr. Hayward, particularly in view of his accident related injuries. As is apparent from the prior experience with Mr. Hayward, there was no quarrel with the fact that the travel expenses were for both Mr. Hayward and Ms. Van Amergongen.


8.
On their face, the receipts and the eventual payment by the moving party show that payment was made for BOTH Mr. Hayward and Ms. Van Amergongen.  Of course, that is most obvious regarding the airline flights.  The expenses as to the hotel and rental care were likely not any different if one was dealing with one or two people.

9.
Your Declarant’s letter and the attached e-mail string (Ex. C) demonstrate the various reasonable alternatives Your Declarant proposed, all designed to avoid the eight month delay we experienced regarding Mr. Hayward.  As of this writing, the moving party has not agreed to these proposals.  As I pointed out, we have a baseline for the travel expenses; the amounts paid by the moving defendant with regard to Mr. Hayward’s deposition.  It is also possible for defense counsel’s office to directly make comparable flight, hotel and rental car arrangements with the usual cancellation benefits.  Finally, we even agreed to a straight reimbursement process, as before, only this time with a writing from the moving defendant that they promise reimbursement within 30 days.  Only now, it appears the moving defendant wants to limit its obligation to just Ms. Van Amergongen.  That is not fair; it was not done that way with regard to Mr. Hayward and ought not to be the way it is done now.  


I declare under penalty of perjury, under the laws of the State of California, that the foregoing is true and correct.
DATED:  December 11, 2017






____________________________








Gary N. Stern

PROOF OF SERVICE

Hayward v. Tracy, et al.
  




Case No. PSC1601239
STATE OF CALIFORNIA

COUNTY OF LOS ANGELES


On December 12, 2017, I served the following document described as PLAINTIFF’S MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO MOTION BY DEFENDANT VACATION PALM SPRINGS REAL ESTATE, INC. TO COMPEL DEPOSITION OF CROSS-DEFENDANT DENISE VAN AMERGONGEN, AN OUT OF STATE RESIDENT; DECLARATION OF GARY N STERN on all parties in this action by placing [ X ] a true copy  [   ] the original thereof enclosed in a sealed envelope addressed as follows:

[SEE PROOF OF SERVICE LIST]

[  ]
BY MAIL: By placing true and correct copies thereof in individual sealed envelopes, with postage thereon fully prepaid, which I deposited with my employer for collection and mailing by the United States Postal Services.  I am “readily familiar” with my employer’s practice for the collection and processing of correspondence for mailing with the United States Postal Service.  In the ordinary course of business, this correspondence would be deposited by my employer with the United States Postal Service on that same day.

[ X  ]
BY OVERNIGHT DELIVERY/COURIER: I deposited such envelope in a box or facility regularly maintained by the express service carrier in an envelope or package designated by the express service carrier with delivery fees provided for.

[   ]
BY MESSENGER SERVICE: I served the documents by placing them in an envelope or package addressed to the persons at the addresses listed above and providing them to a professional messenger service (A proof of service executed by the messenger will be filed in compliance with Code of Civil Procedure.)

[   ]
BY FACSIMILE: I caused such document to be sent via facsimile to the names and facsimile numbers listed in the Mailing list and received confirmed transmission reports indicating that this document was successfully transmitted to such parties.

[ X ]
(STATE)  I declare under penalty of perjury, under the laws of the State of California, that the foregoing is true and correct.

[   ]
I declare that I am employed in the office of a member of the bar of this court at whose direction the service is made.


Executed on December 12, 2017, at Beverly Hills, California.


TYLER MILES
SERVICE LIST
Hayward v. Tracy, et al.
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 SEQ CHAPTER \h \r 1Kevin B. Bevins, Esq.

Law Offices of Vivian L. Schwartz

560 E. Hospitality Lane, Suite 460

San Bernardino, CA 92408

Phone: (909) 890-3900

Fax: (909) 890-2268

Attorneys for Defendants  SEQ CHAPTER \h \r 1CYNTHIA TRACY, MICHAEL TRACY and VACATION PALM SPRINGS REAL ESTATE, INC.

 SEQ CHAPTER \h \r 1Thomas M. Phillips, Esq. 

The Phillips Firm

800 Wilshire Blvd, Ste 1550

Los Angeles, CA 90017

(310) 244-9913

(310) 244-9915
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