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I.

INTRODUCTION

This is a premises liability, catastrophic injury case involving a rental house in Palm Springs and the British Columbia family that rented it during the Christmas season (December 20, 2014 through December 27, 2014) sight unseen, reasonably assuming that the rental agency and the vacation homeowners would provide a safe home for renters otherwise unfamiliar with the property. Plaintiff and his partner D, along with their adult children, arrived from Canada on December 20, 2014.  Plaintiff and Ms. D arrived first and within minutes of their arrival, P decided to take a shower.  While exiting the shower onto the bare tile floor, he slipped, fell and immediately lost feeling in his legs. P is now permanently disabled, walker and wheelchair dependent.  The evidence in this case demonstrates that the bathroom floor did not meet industry standards for slip-resistant bathroom floors at the entrance and exit to a tub/shower enclosure.
II.
PROCEDURAL STATUS OF THE CASE


Plaintiff filed his lawsuit on March 16, 2016. Presumably because his life partner D arranged for the vacation rental and signed the paperwork online, she was named as a Cross-Defendant in a Cross-Complaint for Indemnity and Contribution filed by the Defendants (the homeowners) on May 13, 2016.  Plaintiff and Ms. D are represented by the same law firm.  The defendants are husband and wife M and C, the owners of the subject vacation rental house, and Corp., the rental agency that handled the rental under contract with the co-defs.

As of the date of mediation, depositions of Plaintiff, Cross Defendant D and Defendants M and C have been completed.  Plaintiff has asked for but has not obtained a date as yet for the deposition of a PMQ of Defendant Corp.  All parties have answered written discovery. Plaintiffs have produced available medical records and have provided Defendants with signed HIPAA authorizations.  Defendants have produced the relevant rental contract and what appear to be property maintenance and upkeep records.


The Court ordered mediation to be completed by May 31, 2018 with a TSC set for June 6, 2018.

III.

PERTINENT FACTS AND CONTENTIONS

 
In December 2014, P was 56 years old, a life-long Canadian living in British Columbia.  His significant other for many years was and is D.  Both have adult children from prior relationships.  For approximately the past 17 years, Plaintiff was a driver for ***; D also worked for  ***.  In addition, for approximately the 6-7 years before the December 20, 2014 incident, P made and distributed kettle corn at local farmers’ markets.

P was active and independent, although since about 1997, he did have moderate spinal stenosis at L4-5, along with diabetes and hypertension, well-controlled with oral medications.  He occasionally received facet joint injections for his low back, up to and including 2014 prior to the subject accident. Chronic low back pain was a part of P’s life, but it did not stop him from enjoying his work and his leisure time with his family.  That included a trip from the frigid weather of British Columbia in December 2014 to the warm climate of Palm Springs.


While P and Ms. D had been to Palm Springs before, they had not previously stayed at the Def’s house or used Corp. as a vacation resort booking agency.  On October 21, 2014, Ms. D used the Defendant agency’s web site to book a vacation home. The Def’s home was among the listings and it appeared to fit their needs.  They booked a week’s stay at that home, ***Drive, referred to in the listing as part of the Villa.


The listing referenced three bedrooms and two bathrooms.  Other than stating that one bathroom had a tub/shower combination and the other had a shower only, there was nothing else said in the listing about the bathrooms, the floor type, or the presence of slip resistant mats or carpets on the bathroom floors.


On December 20, 2014, P and Ms. D flew to Las Vegas then rented a car for the trip to Palm Springs.  They arrived in the mid afternoon and after a brief walk through the house, P decided to take a shower.  He chose to use the bathroom that contained the tub/shower combination as opposed to the bathroom attached to the master bedroom that he and Ms. D would be using (that bathroom had a shower only but when he looked briefly into that bathroom, the open door blocked his view of the shower; not seeing any shower or tub, he turned his attention to the other bathroom).


After taking his shower, P sought to exit the shower/tub with a plan to reach for a towel on the countertop.  P has testified that there were no mats or carpets on the bathroom floor (Ms. D believes there might have been a single carpet at the far end of that bathroom, but not in front of the shower; P recalls no carpets at all on the floor of the bathroom in which he had showered).  P stepped onto the tile floor, slipped and went down, twisting his back as he fell onto his rear end and low back with his shoulder and lower neck striking the side of the shower/tub enclosure.  Again, there was no slip resistant mat inside the shower/tub and none on the bathroom floor where P exited the shower.  It had been his lifelong custom to dry himself once out of the shower; it did not occur to him to have a concern that the bathroom floor part of a room with two sinks and a tub/shower enclosure, would be slippery when stepped on by one exiting the shower.  That had never happened to him with any shower he had ever taken in any bathroom he had ever used.

P yelled to Ms. D, who attempted to render assistance.  But at that moment in time, as a result of his fall, and for what will likely be the rest of his life,  P was unable to feel his legs and was unable to stand upright and ambulate without assistance. Ms. D found a rolling computer chair in the main room of the house. She brought that chair into the bathroom and helped P sit on that chair. That chair became his sole means of getting around the vacation rental house in the days that followed.

P and Ms. D knew that P had severely aggravated his back as well as suffered injuries to his neck and shoulders but P did not want to ruin his family’s long planned Christmas vacation and thus he insisted on pressing forward with the family stay in Palm Springs.  The kids arrived later that night.  For the next week, P was unable to walk or drive.  He got around on that mobile computer chair.  He also took advantage of the pool.  His family had to help him into the pool with each use.  The same was true on the few occasions when P would accompany his family in their rental car.  The family took one trip to the Los Angeles Zoo where a wheelchair was obtained for P’s use.  He put up with his generalized neck and back pain but also understood that the lack of feeling in his legs and his inability to stand and walk on his own was a sign of a serious problem he would have to address once back in Canada.  Also contributing to that week in Palm Springs when P sought no medical care was his concern that his Canadian health plan would not be accepted in the United States.  P spent most of the week after his fall confined to the mobile computer chair or bed at the Palm Springs vacation home.  When he did leave the house, he required wheelchair assistance and the aid of his family to get from place to place, even just a few feet.

On December 27, 2018, with assistance every step of the way, including with wheelchairs, P and his spouse were able to fly back to British Columbia where he sought immediate medical attention, ultimately requiring two surgeries.  The fall had caused severe central canal damage at C7-T1.  There had already been some amount of stenosis in P’s spine and with the severe trauma from this fall, he had now sustained a spinal cord injury at the C7-T1 spinal segment, which can and in this case did cause a loss of sensation beneath the neck and specifically paralysis of the legs. 
A.  DEFENDANTS CREATED AND MAINTAINED AN UNREASONABLY DANGEROUS CONDITION OF RESIDENTIAL RENTAL PROPERY

CACI 1003 states that a defendant is negligent “in the use or maintenance of the

property if: 1) A condition on the property created an unreasonable risk of harm; 2) the defendant knew or, through the exercise of reasonable care, should have known about it; and 3) the defendant failed to repair the condition, protect against harm from the condition, or give adequate warning of the condition.”
“Where the occupier of land is aware of a concealed condition involving in the absence of precautions an unreasonable risk of harm to those coming in contact with it and is aware that a person on the premises is about to come in contact with it, the trier of fact can reasonably conclude that a failure to warn or to repair the condition constitutes negligence. Whether or not a guest has a right to expect that his host will remedy dangerous conditions on his account, he should reasonably be entitled to rely upon a warning of the dangerous condition so that he, like the host, will be in a position to take special precautions when he comes in contact with it.” 
Rowland v. Christian (1968) 69 Cal.2d 108

In this case, Plaintiff’s forensic engineering consultant has inspected the subject bathroom floor. His expertise includes certification with the state of the art English XL Variable Incidence Tribometer.  Plaintiff’s consultant conducted slip resistance testing on the subject bathroom floor under dry conditions and wet conditions. 


The most widely accepted and peer reviewed study pertaining to the facts of this case is the 2010 Elsevier study entitled “Utilized Friction When Entering and Exiting a Dry and Wet Bathtub.” That study found that the average friction demand (i.e. the amount of traction necessary to avoid slipping) of a person exiting a bathtub and stepping onto a dry bathroom floor is 0.276.  Accordingly, to be reasonably safe, any bathroom floor should have a slip resistance of at least 0.276 under wet conditions, as it is reasonably foreseeable and expected that a person stepping out of a bathtub would have wet feet.  A slip resistance above this value would minimize the risk of a slip event taking place.


The state of the art tribometer used by Plaintiff’s engineer determined that the tile floor on which P slipped had an average slip resistance of 0.65 under dry conditions and an average slip resistance of only 0.21 under wet conditions.  Given that the slip resistance of the subject floor under wet conditions (0.21) was much less than the traction demand of a person stepping out of the tub (0.276), the risk of a slip and fall incident as happened in this case was substantial, particularly where a floor mat was not provided.


The Defendants in this case have produced photographs of what they claim are floor mats with slip resistant backings.  They acknowledge that these photographs were taken months after the subject incident.  The Def’s claim that a number of years before the subject incident, when they furnished their house in preparation for rental through the rental agency, they supplied bathroom floor mats.  They further claim that having so furnished and supplied the house, subsequent needs for repair or replacement items were the responsibility of the rental agency.


Plaintiffs have testified that there was no mat in front of the shower/tub enclosure at the time P used that bathroom on December 20, 2014.  Defendants have produced no evidence to suggest otherwise.  What might have been placed on the floor months later is irrelevant to the condition of the floor on December 20, 2014.  Defendants knew or should have known that the subject bathroom floor was unreasonably dangerous without such mats, particularly for a short-term rental property that invites users who are unfamiliar with the premises.  The risk of harm could have and should have been minimized either with the constant presence of slip resistant mats or with the addition of a slip-resistant coating to the tile floor surface.

The other relevant law in this case is found at CACI  3927 and 3928:

“Plaintiff is not entitled to damages for any physical or emotional condition that he had before Defendant’s conduct occurred. However, if plaintiff had a physical or emotional condition that was made worse by defendant’s wrongful conduct, you must award damages that will reasonably and

fairly compensate him for the effect on that condition.”

“You must decide the full amount of money that will reasonably and fairly compensate plaintiff for all damages caused by the wrongful conduct of defendant, even if plaintiff was

more susceptible to injury than a normally healthy person would have been, and even if a normally healthy person would not have suffered similar injury.”
B.  EXHIBITS AS TO LIABILITY


Accompanying this brief are the following:
1)  Color copies of the photographs of the subject bathroom taken by Defendants months 

after the subject incident;

2) The rental agency documents pertaining to the rental arranged by Ms. D and the 
apparent maintenance and upkeep of the subject house before and after the P’s rental in December 2014.
IV.
NATURE AND EXTENT OF PLAINTIFF’S INJURIES AND DAMAGES

Further attached are:

1) Medical Report by P’s primary care doctor, M.D.;

2) Photographs and videos depicting the injuries and surgical scarring and the residual 

limitations and barriers faced by P as a result of his December 20, 2014 fall.

 
The doctor who has known and treated P since before his December 20, 2014 fall has prepared a detailed narrative report summarizing P’s pre-accident health, the injuries he sustained in the Palm Springs rental home fall and the nature of his permanent residual injuries aggravated by and caused by this accident.  
A.  P SUSTAINED A MAJOR AGGRAVATION OF PRIOR SPINAL CONDITIONS, TAKING HIM FROM FREELY AMBULATORY AND INDEPENDENT TO PERMANENTLY DISABLED AND UNABLE TO FREELY PEFORM BASIC ACTIVITIES OF DAILY LIVING

 
The attached report by Dr. clearly describes P’s medical and surgical course following the subject fall.  P required extensive surgical interventions in both his neck and low back in January 2015 and June 2015. His initial surgery was complicated by a left calf deep vein thrombosis that extended his hospital stay and recovery time. 

Today, P is severely permanently disabled in terms of ambulation and related activities of daily living.  He requires a wheelchair or walker when away from home and generally can only go short distances with a walker before he has to rest.

The videos provided demonstrate the substantial limitations P lives with today 

that was not present prior to the subject fall.  It is one thing to have and live with a “bad back” and pain.  It is quite another thing for a person to have taken from him the very ability to be and live independently and without the daily assistance of others.

At this writing, Plaintiff has not yet finalized a life care plan.  But such a plan will be necessary as he cannot expect Ms. D to be able to continue to provide the daily and exhausting assistance she has been providing to P since December 20, 2014.  A conservative and bare bones plan will have to include basic caregiver assistance at a minimum of 10 hours a day, 5 days a week for the rest of his life.  Assuming a minimal $15.00 per hour for such assistance, and a conservative 15 years for such assistance, the total dollars for such a caregiver comes to $585,000.00. But frankly, this amount is likely overly conservative; a complete life care plan will no doubt total well into seven figures.
V.

CONCLUSION


There have been no settlement discussions to date.  If this case does not settle at mediation, a trial date will likely be set for a date before the end of 2018.  Plaintiff will need to depose the rental agency PMQ and then finalize Plaintiff’s damage claims,  including development of a formal life care plan and other documentation as to economic and non-economic damages.  

The verdict value for this case is well into seven figures, including economic damages that will be reflected in a life care plan for a walker/wheelchair dependent gentleman now age 60 (the men in his extended family have all lived into their 90’s; all reputable studies show that Canadians live longer on average than Americans).


Plaintiff will be prepared to make a demand at the mediation.
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