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2015


1.
People v. Christian Morales, 2015 IL App. (1st) 131207, (1st Dist., January 6, 2015) Rescission of Summary Suspension - - Reversed.  


ISSUE:  Statutory Construction:  Did the trial court properly grant this defendant’s motion to rescind his statutory summary suspension because the Secretary of State was late in sending the defendant a confirmation letter?  (No)
FINDING:  Summary suspension of defendant's driver's license following his arrest for driving under the influence did not violate procedural due process, and thus suspension could not be rescinded, since defendant received notice of the suspension and a hearing; defendant received notice of suspension from arresting officer, subsequent letter from Secretary of State was merely a confirmation of suspension and fact that letter arrived after suspension had already begun was not a due process violation, and defendant received full hearing on petition to rescind suspension. 625 ILCS 5/11–501.1(b)

2.
People v. Katelyn Bozarth, 2015 IL App. (5th) 130147, (5th Dist., January 26, 2015) DUI - - Reversed.  

ISSUE:  Search and Seizure:  Did this police officer illegally detain this defendant by pulling in behind the defendant’s parked car and approaching the defendant’s car with his weapon drawn?  (Yes)

FINDING #1:  Police officer conducted investigatory stop of defendant, and did not merely engage in a consensual encounter, and thus officer was required to have reasonable suspicion to support the stop, where, after following defendant's car and observing it turn into a driveway, officer pulled in behind defendant's parked car, got out of his car with his gun drawn, and approached defendant's car.  FINDING #2:  Police officer lacked reasonable suspicion to conduct investigatory stop of defendant in parked car, after following defendant's car and observing it turn into driveway; officer testified that he was “looking for violations” when he began to follow defendant, that he did not observe defendant commit any violations, and that he followed defendant into private drive to see if anything “might happen.”  FINDING #3:  Police officer was not acting in a community caretaking capacity when he followed defendant onto private drive, and thus officer was required to have reasonable suspicion to support his actions, since officer's actions were related to investigation of crime; officer testified that, after observing defendant enter the driveway, he decided to follow her because she might be hiding from the police, involved in theft, making methamphetamine, or foul play.  FINDING #4: “Community caretaking,” as an exception to the requirements of the Fourth Amendment, refers to a capacity in which the police act when they are performing some task unrelated to the investigation of crime, such as helping children find their parents, mediating noise disputes, responding to calls about missing persons or sick neighbors, or helping inebriates find their way home. 

3.
People v. Deward Shines, 2015 IL App. (1st) 121070, (1st Dist., February 4, 2015) Aggravated Fleeing or Eluding - - Affirmed.  

ISSUE:  Offenses (One Act – One Offense):  Was this defendant properly convicted of two counts of Aggravated Fleeing?  (Yes) 

FINDING:  One-act, one-crime doctrine did not preclude defendant from being convicted for two counts of aggravated fleeing and eluding a police officer arising when defendant fled from officers in his car, since convictions were based on two separate acts, defendant's driving at a high rate of speed and his contravention of traffic control devices.

4.
People v. Christopher Geiler, 2015 IL App. (5th) 130423, (5th Dist., February 11, 2015) Dismissal of Traffic Ticket - - Affirmed.  

ISSUE:  Trial Procedure (Jurisdiction):  Did this trial court properly dismiss this defendant’s traffic ticket where the police failed to file that ticket within 48 hours of it being issued?  (Yes)

FINDING:  Dismissal of untimely-filed traffic citation was warranted, since city police department engaged in a pattern of clear and consistent violation of rule requiring traffic citations to be filed with circuit clerk within 48 hours; police officer testified that department delivered traffic citations to courthouse every Monday and Friday, and agreed that citations issued on Tuesdays were not filed until Friday, in violation of rule.

5.
People v. Anthony O’Donnell, 2015 IL App. (4th) 130358, (4th Dist., March 11, 2015) DUI - - Affirmed.
ISSUE:  Evidence (Opinion):  Did the trial court err when it allowed a police officer to testify whether or not, in her opinion, the defendant was being deceptive during his interrogation?  (Yes.  However, any error was harmless.)

FINDING #1:  Police officer's testimony regarding her observations of defendant's body language when she interviewed defendant constituted impermissible opinion testimony concerning the truth of defendant's story and, thus, was inadmissible in trial for driving under the influence of alcohol, despite fact that defendant testified on his own behalf and disputed the officer's testimony; police officer's testimony that defendant looked away or looked down when answering questions and that she believed defendant's body language suggested he was being deceptive amounted to impermissible “human lie detector” testimony.  FINDING #2:  Evidence in trial for driving under influence of alcohol was not so closely balanced that trial court's error in allowing police officer to testify concerning her opinion as to defendant's alleged dishonesty during post-accident interview could have tipped the scales of justice against defendant, and thus there was no plain error; defendant testified that another individual had been driving defendant's car when it crashed and that defendant had been a passenger, while the State presented evidence highlighting defendant's conflicting statements regarding the absence of the other individual after the crash, suggesting defendant had been in the driver's seat at time of crash, and showing that the passenger's side air bag had not been disturbed after the crash, unlike the driver's side air bag, which had been tucked into the steering wheel.

6.
People v. Herika Taiwo, 2015 IL App. (3rd) 140105, (3rd Dist., April 3, 2015) DUI - - Affirmed.  

ISSUE:  Reasonable Doubt:  Did the People introduce sufficient evidence to support this defendant was in physical control of her vehicle while under the influence of alcohol?  (Yes)
FINDING:  Evidence was sufficient to establish defendant had actual physical control of vehicle at the time of the purported accident, an element required to establish the offense of driving under the influence of alcohol (DUI); two heeled shoes were found in and near the abandoned vehicle, defendant was found, in an intoxicated state, nearby and she was barefoot, defendant admitted to officer that she did not know where her shoes were, bystander reported an African-American woman with short straight hair was with the abandoned vehicle, officer described defendant as an African-American woman with curly hair, and the court found the different descriptions of defendant's hairstyle to be plausible. 625 ILCS 5/11–501(a) (2)

7.
People v. Angus Lake, 2015 IL App. (3rd) 140031, (3rd Dist., April 8, 2015) Aggravated DUI - - Affirmed.

ISSUE:  Sentence (Excessive):  Was this defendant’s nine-year sentence of imprisonment excessive?  (No)
FINDING:  Sentence of nine years' imprisonment for aggravated driving under the influence of alcohol (DUI) was not manifestly disproportionate to the nature of the offense, which resulted in death of one victim and serious injury to another, and thus was not excessive, even though defendant expressed remorse, the incident which led to charges was unintentional, and defendant had successfully completed terms of probation in past, where defendant drove at excessive speed on road with poor visibility while intoxicated, defendant had criminal record including prior conviction for DUI, and sentence was midrange of imprisonment terms faced by defendant under DUI statute. 625 ILCS 5/11–501(a) (1), (d) (1) (F), (d)(2) (G) (i)

8.
People v. Jamar Scarbrough, 2015 IL App. (3rd) 130426, (3rd Dist., May 13, 2015) DWLS - - Affirmed.

ISSUE:  Sentencing: Did the trial court err in ruling that this defendant was ineligible for court supervision and that he was required to serve a minimum of 30-days in jail? (No)
FINDING #1:  Defendant's license was revoked at time of instant offense due to a bond forfeiture judgment relating to driving under the influence (DUI), as required to render him ineligible for court supervision as sentence for driving while his license was revoked with a prior conviction for driving with a suspended or revoked license in the last ten years, even though bond forfeitures were civil judgments; a bond forfeiture was the equivalent of a conviction for DUI for the purposes of the Driver Licensing Law. 625 ILCS 5/6–100, 5/6–204(c); 725 ILCS 5/110–7(g), 5/110–8(h); 730 ILCS 5/5–6–1(c, j).  FINDING #2:  Statute preventing trial court from granting court supervision as sentence to a defendant “charged” with driving while license is revoked when the revocation is for driving under the influence, who also has been convicted of certain offenses within the last ten years, unambiguously provides that the operative date from which the 10–year period is to be calculated is the date on which the defendant is charged with a violation. 730 ILCS 5/5–6–1(c, j) FINDING #3:  Defendant had a prior conviction for driving with a suspended or revoked license within the last ten years, thus rendering him ineligible for court supervision as a sentence for driving while his license was revoked relating to driving under the influence (DUI), where defendant was charged with the instant offense less than ten years after his prior conviction. 730 ILCS 5/5–6–1(c, j) FINDING #4:  Statutory minimum sentence of 30 days' imprisonment applied to defendant who pled guilty to his third violation of driving while license was revoked or suspended; defendant's driving while license was revoked in connection with a driving under the influence (DUI) charge, his statutory summary suspension, and his convictions for driving while license suspended met the requirement for three violations of the statute. 625 ILCS 5/6–303(c); 730 ILCS 5/5–5–3(c) (4.5)


9.
People v. Jackie Harris, 2015 IL App. (4th) 140696, (4th Dist., May 18, 2015) Aggravated DUI - - Affirmed.  

ISSUES: 1) Reasonable Doubt:  Did the People present sufficient evidence to support this defendant’s convictions for Aggravated DUI?  (Yes); 2) Sentences (Excessive): Was this defendant’s 13-year sentence excessive?  (No).

FINDING #1:  Sufficient stipulated testimonial evidence supported defendant's convictions for aggravated driving under the influence (DUI) of alcohol and aggravated driving with a blood alcohol concentration (BAC) of greater than 0.08 ; stipulation reflected defendant's coordination issues and officers' observations that defendant smelled of alcohol, had bloodshot eyes, and had difficulty following questions and answering appropriately, defendant's finger-to-tongue interpretation of the finger-to-thumb sobriety test and his trouble with the backward-counting test evidenced his intoxication and inability to think and act with ordinary care, and stipulation reflected defendant's BAC was 0.303. 625 ILCS 5/11–501(a)(1, 2)  FINDING #2:  Defendant voluntarily consented to blood test to determine his blood alcohol concentration (BAC), despite claim that consent could not be voluntary when implied-consent statute provided no option to refuse; record gave no indication that police officers repeatedly requested defendant submit to a blood test or used undue influence to obtain defendant's consent, officer's reading of the warning to motorist that accurately informed defendant of the consequences for refusing the test did not render defendant's consent coerced or involuntary, as warning clearly indicated choice between consenting and withdrawing consent to testing, defendant did not establish that officer did anything to indicate defendant had no right to refuse, and nothing in record indicated that defendant withdrew his consent. S.H.A. 625 ILCS 5/11–501.1  FINDING #3:  Sentence of imprisonment of 13 years was not excessive, following convictions for aggravated driving under the influence (DUI) of alcohol and for aggravated driving with a blood alcohol concentration (BAC) of greater than 0.08; statute provided for term of imprisonment of not less than four years and not more than 15 years, trial court expressly stated that it considered presentence report, drug and alcohol evaluation, and evidence submitted in mitigation, noted defendant's previous DUI convictions and previous chances to deal with substance abuse issues, and found it “blindingly obvious” defendant was a clear and present danger to public because he would drink and drive, and trial court considered mitigating factors, such as defendant's period of sobriety, his struggle with alcoholism, and his family ties and obligation. 625 ILCS 5/11–501(d)(2)(D); 730 ILCS 5/5–4.5–30

10.
People v. Scott Lutter, 2015 IL App. (2nd) 140139, (2nd Dist., May 18, 2015) Reckless Driving - - Reversed.  

ISSUE:  Offenses (Statute of Limitations): Did the People fail to introduce facts that tolled the Statute of Limitations in this case? (Yes)
FINDING:  State failed to prove beyond a reasonable doubt that statute of limitations was tolled by prior prosecution pending against defendant for same conduct as in prosecution for reckless driving; although information vaguely alleged facts that would have arguably tolled limitations period, State offered no evidence of facts during trial, State was required not only to allege, but prove, those facts, as exception to limitations period became element of State's case, and, because exception was element of State's case, defendant could not forfeit issue of expiration of statute of limitations by failing to raise it pretrial. (Per Zenoff, J., with one justice specially concurring in judgment.) 625 ILCS 5/11–503(a) (1); 720 ILCS 5/3–5(b), 5/3–7(c); 725 ILCS 5/114–1(b)


11.
People v. Michael Moreno, 2015 IL App. (2nd) 130581, (2nd Dist., June 17, 2015) Aggravated DUI; Aggravated Failure to Report an Accident Involving a Death; and Disorderly Conduct - - Affirmed.  

ISSUE:  Reasonable Doubt: Did the People present sufficient evidence to support this defendant’s conviction for failing to report the accident?  (Yes)
FINDING #1:  Evidence was sufficient to show that defendant knew he had been in a motor vehicle accident, as required to support conviction for aggravated failure to report an accident resulting in a death; accident occurred in broad daylight in the middle of a busy intersection, and photograph of defendant's car showed substantial damage to the passenger-side rear quarter panel. 625 ILCS 5/11–401 FINDING #2:  Defendant was not physically incapable of reporting motor vehicle accident within 30 minutes, and thus defendant could be convicted for aggravated failure to report an accident resulting in a death; even though police detained defendant for obstructing a traffic stop soon after the accident, defendant made no attempt to report the accident, denied being involved in the accident, and attempted to place blame for the accident on the driver of a different car. 625 ILCS 5/11–401 FINDING #3:  Defendant failed to report accident within 30 minutes of being discharged from hospital, and thus could be convicted of aggravated failure to report an accident resulting in a death; even if defendant submitted to a police interview immediately following his discharge from hospital where police had brought him for collection of blood and urine samples, defendant spent the first 45 minutes of the interview denying any knowledge that his car had even been involved, and even after an hour, when he clearly acknowledged that victim's motorcycle had hit his car, his statements were all in the form of denials of any knowledge of his own involvement. 625 ILCS 5/11–401(b) FINDING #4:  The requirements of statute requiring drivers to report a motor vehicle accident resulting in personal injury to or death are not limited to situations where the driver initiates contact with the police; it is the responsibility of the driver to furnish the required information to the police, and that responsibility does not change merely because the police obtained the required information as a result of their own investigation. 625 ILCS 5/11–401

12.
People v. Che Blair, 2015 IL App. (4th) 130307, (4th Dist., June 30, 2015) DWLS - - Affirmed.  

ISSUES:  1) Reasonable Doubt:  Should this defendant’s felony DWLS conviction be reduced to a misdemeanor where the People failed to present sufficient evidence to support his felony conviction because, at the time his license was summarily suspended, it had already be revoked?  (No); 2) Sentences (Excessive): Was this defendant’s 7-year sentence for felony DWLS excessive?  (No); 3) Sentences (Credit):  Was this defendant entitled to 249 days of sentence credit because he was simultaneously in custody on two unrelated charges?  (No).

FINDING #1:  Evidence supported defendant's convictions for Class 3 felony driving while license suspended or revoked and Class 4 felony driving while license suspended or revoked; while defendant claimed that he only pled guilty to driving in Class 4 felony case and not to sentencing enhancement, he pled guilty to Class 4 felony with full knowledge that he was pleading guilty to that felony, prior revocation of his driving privileges did not render his subsequent statutory suspension for driving while license suspended or revoked a nullity, and his driving abstract revealed that his driver's license was under statutory summary suspension at time of offenses for which he was convicted. 625 ILCS 5/6–303(d–3, d–4)  FINDING #2:  Seven-year prison sentence for Class 3 driving while license suspended or revoked was not excessive; due to defendant's criminal history, which included 17 Class A misdemeanors, 1 Class C misdemeanor, and 3 felonies, he was eligible for an extended-term sentence ranging from five to ten years, trial court noted that defendant had extensive criminal record, had been given many breaks in his other cases, had been unsuccessful on probation in the past, and had been previously sentenced to six years in prison for unlawful possession of a controlled substance and unlawful possession of a firearm for a felon, and, while defendant argued that court erroneously considered prior convictions for driving with a revoked or suspended license in sentencing him, because those convictions raised the instant offense to a Class 3 felony, court did not specifically identify any prior offenses in stating that, based on his criminal record, it needed to sentence him appropriately. 625 ILCS 5/6–303(d–4); 730 ILCS 5/5–5–3.2(b), 5/5–8–2  FINDING #3:  Defendant forfeited for appellate review claim that trial court erroneously considered his prior convictions for driving with a revoked or suspended license in sentencing him at the upper end of the sentencing range, because those convictions had served as the basis to elevate one of his offenses to a Class 3 felony, in prosecutions for Class 3 and Class 4 felony driving while license suspended or revoked, where defendant did not raise this claim in his motion to reconsider sentence. FINDING #4:  Defendant, who was already in custody for an unrelated offense when he was charged with Class 3 felony driving with a revoked or suspended license for which trial court issued recognizance bond, was not in legal custody on that charge until his bond was revoked, and thus was not entitled to additional 249 days of sentencing credit for time spend in custody following arrest for unrelated offense. 625 ILCS 5/6–303(d–4); 730 ILCS 5/5–4.5–100(b) FINDING #5:  The statutory right to receive credit for time served is mandatory and forfeiture rules do not apply. S.H.A. 30 ILCS 5/5–4.5–100(b)  FINDING #6:  Appellate Court would decline to rule on defendant's ineffective assistance of counsel claim, based on trial counsel's alleged failure to promptly move to withdraw his bond so that he would receive simultaneous sentence credit since he was already in custody on unrelated offense when charged with Class 3 felony driving while license suspended or revoked; claim would have been better brought under the Post-conviction Hearing Act, so that an adequate record could have been developed. 625 ILCS 5/6–303(d–4); 725 ILCS 5/122–1 et seq.; 730 ILCS 5/5–4.5–100(b)

13.
People v. Robert L. Johnson, 2015 IL App (3rd) 130431, (3rd Dist., July 16, 2015) Aggravated DUI - - Affirmed; Sentence Vacated and Case Remanded with Directions.  

ISSUES: (1) Search and Seizure:  Did the police properly stop this defendant’s motorcycle after noticing that its license plate contained a plastic cover?  (Yes); (2) Reasonable Doubt:  Did the People present sufficient evidence to prove that the defendant had a revoked driver’s license?  (Yes); (3) Fees and Fines:  Did the trial court miscalculate the defendant’s fees and fines?  (Yes).

FINDING #1:  Violation of statute indicating that “it shall be unlawful to operate any motor vehicle that is equipped with registration plate covers,” required only that vehicle's registration plate be equipped with single registration plate cover, despite use of plural in word “covers.” 625 ILCS 5/12–610.5(a, b)  FINDING #2:  Officer's observation of driver's operation of motorcycle that was equipped with plastic cover on its registration plate, in violation of statute, provided legal basis for initiation of traffic stop. FINDING #3:  Evidence was sufficient to support finding that defendant's license was revoked at time of traffic stop, as required for conviction of aggravated driving while license was revoked; defense counsel affirmatively represented to court, prior to proceeding with stipulated bench trial, that defendant's license was revoked at time of stop, and it was clear that when choosing to proceed in such manner, defendant was stipulating to state's evidence concerning status of his driving privileges. 625 ILCS 5/6–303(a) FINDING #4:  Trial court's miscalculation of various charges and fees imposed upon defendant's conviction of aggravated driving while license was revoked warranted remand for review and correction of any and all errors in monetary assessments.

14.
People v. Daryll G. Stutzman, 2015 IL App. (4th) 130889, (4th Dist., August 4, 2015) Reckless Homicide and Aggravated DUI - - Affirmed in Part; Vacated in Part; Remanded with Directions.  

ISSUE:  Offenses (One Act – One Crime):  Was this defendant properly convicted of both Aggravated DUI and Reckless Homicide as a result of a single accident? (No)
FINDING #1:  Although defendant forfeited his one-act, one-crime claim by failing to properly preserve it for appellate review, appellate court would consider defendant's claim under the plain-error doctrine; alleged one-act, one-crime violation and the potential for a surplus conviction and sentence affected the integrity of the judicial process, thus satisfying plain error rule.  FINDING #2:  Defendant's convictions for reckless homicide and aggravated driving under the influence (aggravated DUI) violated the one-act, one-crime doctrine, and thus, defendant's conviction for reckless homicide, which was the less serious offense, would be vacated; the offenses of aggravated DUI and reckless homicide that the State charged against defendant pertained to victim's death, and because causing the death of another was an indispensable element of defendant's convictions for aggravated DUI and reckless homicide, both of these offenses were completed at the exact same moment in time, namely when victim died. 625 ILCS 5/11–501(d) (1) (F); 720 ILCS 5/9–3(a) FINDING #3:  Appellate court has no authority to reduce a sentence of imprisonment to a sentence of probation under rule providing that, on appeal the reviewing court may reverse, affirm, or modify the judgment or order from which the appeal is taken or reduce the punishment imposed by the trial court.  FINDING #4:  Trial court's imposition of a statutory minimum prison sentence of three years for defendant's aggravated driving under the influence (DUI) conviction was not an abuse of its discretion and was entirely reasonable; victim's death was preventable in that defendant could have called for a cab instead of making a conscious decision to drive victim home while he was intoxicated. 625 ILCS 5/11–501(d) (1) (F), (d) (2) (G) FINDING #5:  Statute, providing that conviction for aggravated driving under the influence (DUI) is a Class 2 felony for which a trial court can impose a prison sentence of not less than 3 years but not more than 14 years, unless the court determines that extraordinary circumstances exist and require probation, creates the presumption that a convicted defendant shall serve a term of imprisonment. 625 ILCS 5/11–501(d) (2) (G) FINDING #6:  Trial court is given great deference when making sentencing decisions, and if a sentence falls within the statutory guidelines, it will not be disturbed on review unless the court abused its discretion and the sentence is manifestly disproportionate to the nature of the case.

15.
People v. Wayne Borowski, 2015 IL App. (4th) 141081, (4th Dist., August 5, 2015) Felony DWLS - - Affirmed.

ISSUE:  Statutory Construction (DWLS):  Did the defendant’s prior bond-forfeiture judgment for failing to appeal constitute a prior conviction for DWLS?  (Yes).

FINDING #1:  Defendant's conviction for driving while license suspended, following guilty plea, classified as felony, as opposed to misdemeanor, despite claim that he had no prior conviction for driving while license suspended; defendant was previously charged with driving while license suspended, but failed to appear on that charge, and, as a result, bond forfeiture judgment was entered, conviction stemming from bond forfeiture was equivalent to any other conviction, and defendant's petition to vacate bond forfeiture was denied. 625 ILCS 5/6–303 FINDING #2:  Defendant forfeited for appellate review claim that, based on separation of powers doctrine, judge, who entered bond forfeiture judgment after defendant failed to appear on previous charge of driving while license suspended, was required to respect administrative decision-making of Secretary of State to vacate his judgment of conviction, in prosecution for driving while license suspended, where defendant failed to cite any authority in support of argument.  FINDING #3:  Defendant forfeited for appellate review claim that, if bond forfeiture judgment, which was entered after defendant failed to appear on previous charge of driving while license suspended, was conviction as matter of law, he should have been admonished that subsequent guilty plea to driving while license suspended would have resulted in felony conviction, where he cited no authority to support argument, argument was essentially challenge to guilty plea, and, while defendant moved to withdraw his plea before sentencing, he did not renew that motion after sentencing.

16.
People v. Alejandro Torruella, 2015 IL App. (2nd) 141001, (2nd Dist., August 17, 2015) DUI - - Affirmed.  

ISSUES:  1) Evidence (Business Record): Did the trial court err in allowing into evidence a record of the accuracy of the device used to measure the defendant’s breath-alcohol level?  (No); 2) Reasonable Doubt:  Did the People present sufficient evidence to support this defendant’s DUI conviction?  (Yes). 

FINDING #1:  Report listing accuracy check records for alcohol breath test device was not rendered inadmissible as business record due to the fact that the report was generated two years after the accuracy check records were created. 625 ILCS 5/11–501.2; Rules of Evid., Rules 803(6), 902(11); 20 Ill. Admin. 1286.230.  FINDING #2:  Alcohol-breath-test device accuracy check records containing all required information, including the type of instrument, instrument serial number, test date, reference sample value, and satisfactory readings of accuracy check tests, satisfied foundational requirements for admission in prosecution for driving with an alcohol concentration of 0.08 or more, even though the records did not show that the breath test instrument satisfied the standard that it “quantitate a reference sample within 10 percent of the reference sample's value, as adjusted for environmental factors.” 625 ILCS 5/11–501.2; 20 Ill. Admin. 1286.10, 1286.230  FINDING #3:  Witness's qualifications to testify as an expert regarding alcohol breath test devices and standardized field sobriety tests did not entitle her to opine on the accuracy of defendant's breath test result in light of his performance on field sobriety tests; there was no foundation showing that expert was qualified to offer such an opinion and that performance on field sobriety tests constituted facts or data reasonably relied upon by experts in that particular field in forming opinions or inferences.  FINDING #4:  Evidence supported conviction for driving while the alcohol concentration in defendant's breath was 0.08 or more, even though there was no extrapolation testimony about what defendant's blood alcohol content (BAC) was when he was driving, as opposed to when he took the test; evidence indicated that a reasonable amount of time passed between the time defendant was driving and the breath test, and defendant's BAC of 0.09 was over the statutory limit.  FINDING #5:  Where a reasonable amount of time passed between the time defendant was driving and the breath test, and because defendant's blood alcohol content (BAC) was over the statutory limit, the State was not required to present extrapolation evidence to meet its burden of proof in prosecution for driving with an alcohol concentration of 0.08 or greater; rather the delay between driving and testing went to the weight of the evidence and had to be considered in light of the circumstances surrounding defendant's arrest. 625 ILCS 5/11–501(a) (1)

17.
People v. Marc Smith, 2015 IL App. (1st) 122306, (1st Dist., August 21, 2015) DUI - - Reversed.  

ISSUE:  Evidence (Breathalyzer): Did the People fail to prove that the Breathalyzer machine that tested the defendant’s breath/alcohol level was properly certified as performing accurately?  (Yes). 

FINDING #1:  For admission of breath test results, the State must show: (1) the breath test was performed according to the uniform standard adopted by the Department of State Police ; (2) the operator administering the tests was certified by the Department of State Police; (3) the machine used was a model approved by the Department of State Police, was tested regularly for accuracy, and was working properly; (4) the motorist was observed the requisite 20 minutes before the test and, during this period, he did not smoke, vomit, or drink; and (5) the results appearing on the printout sheet can be identified as the tests given to the motorist.  FINDING #2:  To satisfy accuracy requirement for admission of breath test results, the State must establish that the breath test was performed in accordance with Vehicle Code and the regulations promulgated by the Illinois Department of State Police. 625 ILCS 5/11–501.2(a) FINDING #3:  Pursuant to regulations promulgated by Department of State Police, breath test machine must be checked at least once every 62 days or it will not be considered accurate, and failure to comply with the regulations renders the result of the breath test unreliable and, thus, inadmissible. 20 Ill. Adm. Code 1286.23000.  FINDING #4:  Results of breath test may be admitted if the State establishes substantial compliance with the regulations promulgated by the Illinois Department of State Police, and substantial compliance is found where the deviation from the regulations neither affects the reliability of the breath test nor prejudices defendant.  FINDING #5:  In the absence of any evidence that defendant's breath test results were certified as accurate within 62 days prior to defendant's test, as required by State Police regulations, the State failed to establish a proper foundation for the admission of the breath test results, and thus, the trial court erred by admitting them into evidence in prosecution of defendant for driving with an alcohol concentration of 0.08 or more; electronic certification did not state that breath test machine passed the accuracy tests, performed within the accuracy tolerance, and was, in fact, accurate, state police who conducted the accuracy testing electronically, and who could have testified as to whether the breath testing machine was certified as accurate, were not called to testify at trial, and officer's testimony did not address 62-day accuracy certification requirement.  20 Ill. Adm. Code 1286.230; 625 ILCS 5/11–501(a) (1) FINDING #6:  Proper foundation for the admissibility of breath test results requires a showing that the breath testing machine was functioning properly on the date of the test and that it was certified for accuracy within the time prescribed in Department of State Police regulations, namely within 62 days. 20 Ill. Adm. Code 1286.230


18.
McElwain v. Office of the Secretary of State, 2015 IL 117170, (Ill. Sup. Ct., September 24, 2015) Dismissal of Action - - Affirmed.  

ISSUE:  Constitutionality of Statute (Implied Consent):  Was the Illinois Implied Consent statute unconstitutional as applied to this defendant where the police asked the defendant to submit to a blood-test 48 hours after an accident?  (Yes).

FINDING #1:  In action challenging suspension of driver's license based on failure to consent to chemical test two days after fatal accident, Supreme Court would not read time limit for performing testing into statute providing that driver who was arrested for traffic violation related to fatality or other serious personal injury automatically consented to test for alcohol or drugs; plain language of statute contained no language limiting time in which chemical test had to be performed, when Legislature intended for there to be such a limitation, it provided time period expressly, and Legislature had considered and rejected proposed legislation to add time limit. 25 ILCS 5/11–501.6.  FINDING #2:  Statute providing that driver arrested for traffic violation related to fatality or other serious injury automatically consented to chemical test for presence of alcohol or drugs did not meet “special needs” exception to Fourth Amendment, as applied to driver who refused consent when police sought test two days after fatal accident; driver no longer had diminished expectation of privacy based on status as driver in aftermath of serious accident, and chemical test requested two days after accident, rather than shortly afterwards, was much less probative of question of whether driver was driving while impaired, and carried risk of serious prejudice by possibly indicating impairment at time other than at time of accident. FINDING #3:  Statute providing that driver arrested for traffic violation related to fatality or other serious injury automatically consented to chemical test for presence of alcohol or drugs did not meet unconstitutional conditions test, allowing surrender of Fourth Amendment rights as condition for receipt of benefit, as applied to driver who refused consent when police sought test two days after fatal accident; while essential nexus existed between State's interest in protecting public from intoxicated drivers and requiring driver's consent to chemical test when he was arrested for moving violation shortly after his involvement in serious accident, there was not such nexus between that legitimate state interest and chemical test remote in time from the accident. 

19.
People v. Ida Way, 2015 IL App. (5th) 130096, (5th Dist., September 25, 2015) Aggravated DUI - - Reversed and Remanded.

ISSUE:  Evidence (Causation):  Did this trial court err in refusing to allow this DUI defendant to offer evidence explaining why she fell asleep while driving her car?  (Yes).

FINDING:  Defendant charged with aggravated driving under the influence (DUI), based on presence of cannabis metabolites in her urine immediately following automobile accident, was denied right to present a defense at trial by trial court's ruling precluding her from introducing medical evidence suggesting that she had low blood pressure, and that it was possible that her loss of consciousness right before accident was caused by such condition, rather than defendant's driving, in order to contest “proximate cause” element of charge; proximate cause required foreseeability, and unforeseeable sudden illness, if found to be the sole and proximate cause of accident, would have negated that requirement. 625 ILCS 5/11–501(a) (6), (d) (1) (C) 

20.
People v. Jermaine Phillips, 2015 IL App (1st) 131147, (1st Dist., October 20, 2015) DUI - - Affirmed.  

ISSUE:  Reasonable Doubt (DUI):  Did the People present sufficient evidence to support this defendant’s conviction for DUI where the defendant argued that he had a blood-alcohol level of 0.059, the Officer improperly administered one of the field-sobriety tests, and the other circumstantial evidence against him was “weak?”  (Yes).

FINDING #1:  Evidence was sufficient so support a finding that defendant was under the influence of alcohol, as an element of driving under the influence of alcohol (DUI), even though his blood alcohol concentration was only 0.059 when tested 20 minutes after stop at police station; officer testified that defendant exhibited slurred speech, a strong odor of alcohol, and bloodshot eyes, officer also testified that defendant was a little disoriented when he got out of vehicle for field sobriety tests, defendant failed two of three field sobriety tests, officer noticed a missing cup from center console and liquid that smelled like alcohol on passenger seat and floor when officer returned to vehicle after running defendant's name through database, officer found cup in glove box, and defendant admitted to drinking wine.  FINDING #2:  Because defendant did not challenge the admissibility of the horizontal gaze nystagmus (HGN) test on appeal, but rather its probative value, his challenge went to the weight accorded to the evidence, which was a factual determination reserved for the trier of fact, in prosecution for driving under the influence of alcohol (DUI).

21.
People v. James Williams, 2015 IL App (1st) 133582, (1st Dist., November 3, 2015) Fleeing or Attempting to Elude - - Reversed.  

ISSUE:  Reasonable Doubt (Aggravated Fleeing or Attempting to Elude):  Did the People fail to provide this defendant guilty of his charged offense where the officer who chased the defendant was in civilian clothes?  (Yes).

FINDING:  Statute governing crime of aggravated fleeing or attempting to elude a peace officer required pursuing officer to be in police uniform, and thus conviction of such crime could not be upheld with respect to defendant who was pursued by plain clothes officer, regardless of whether defendant knew his pursuer was a police officer. 625 ILCS 5/11–204(a)

22.
People v. Richard Moravec, 2015 IL App. (1st) 133869, (1st Dist., November 3, 2015) Discovery Violation Sanction - - Affirmed.  

ISSUES:  1) Evidence (Discovery):  Did the trial court err by finding that the People violated discovery rules by failing to turn over to the defendant various videos of his traffic stop?  (No); 2) Evidence (Discovery):  Did the trial court err by barring the police from testifying about the conduct of the defendant during his traffic stop as a result of a discovery violation?  (No).

FINDING #1:  State waived appellate review of argument that defendant's subpoena and discovery requests failed to include a proper request for video recordings from police observational cameras, in prosecution for aggravated driving under the influence (DUI) of alcohol, where State did not make argument either in its response to defendant's motion in limine to preclude police officers' testimony regarding his arrest as a result of the State's failure to produce recordings or at the hearing on motion, and State made argument for the first time in its motion to reconsider after trial court granted motion in limine.  FINDING #2:  State waived appellate review of argument that language of defendant's subpoena solely concerned in-squad and in-station videos and thus did not properly request video recordings from police observational cameras, in prosecution for aggravated driving under the influence (DUI) of alcohol, where State never raised argument in trial court.  FINDING #3:  State waived appellate review of argument that defendant misquoted his own subpoena in his motion in limine, and that trial court thus erred in granting such motion, in prosecution for aggravated driving under the influence (DUI) of alcohol, where State failed to object and to properly raise argument during proceedings before trial court, despite State's characterization of the issue on appeal as the “crux of the issue before the trial court.”  FINDING #4:  Subpoena properly indicated that defendant requested video recordings from police observational cameras, and officers thus would not be precluded from testifying in prosecution for aggravated driving under the influence (DUI) of alcohol, due to their failure to preserve recordings, where law enforcement authorities conducted a search pursuant to subpoena and responded to request by stating that the requested material was overwritten, and they did not respond to subpoena by claiming that request did not include recordings.  FINDING #5:  State waived appellate review of argument that defendant failed to establish a discovery violation due to the State's failure to produce video recordings from police observational cameras pursuant to the due process clause or the rule governing discovery, in prosecution for aggravated driving under the influence (DUI) of alcohol; State did not object to production of recordings or make argument to trial court, and State conceded that recordings existed but were ultimately written over, that defendant made a timely request, and that it failed to produce recordings. FINDING #6:  Trial court did not abuse its discretion when it sanctioned the State for its failure to produce video recordings from police observational cameras by precluding the testimony of police officers concerning the facts and circumstances of the traffic stop of defendant, the investigation, and his arrest, in prosecution for aggravated driving under the influence (DUI) of alcohol, where trial court gave due consideration to the fact that the State and the police department failed to preserve recordings even though they were timely notified to do so. 


23.
People v. Morgan Blakey, 2015 IL App (3rd) 130719, (1st Dist., November 25, 2015) Aggravated DUI - - Affirmed.  

ISSUES:  1) Evidence (Hearsay):  Did the trial court err when it admitted into evidence an out-of-court statement made by a witness in this case?  (Yes.  However, any error was harmless.); 2) Sentences (Excessive):  Was this defendant’s 12-year sentence for Aggravated DUI excessive? (No).
  

FINDING #1:  Witness's out-of-court statement to police regarding comment made by other passenger did not reflect that witness had personal knowledge of events leading up to fatal crash in which defendant appeared to be unconscious while driving, and thus statement was not admissible as substantive evidence; there was no testimony that witness was aware of defendant's alleged incapacity, and witness testified that he was busy with his phone and was not paying attention to defendant. 725 ILCS 5/115–10.1 FINDING #2:  State's case was not damaged by witness's professed lack of memory with regard to statement he made in hospital, in which he allegedly stated that another passenger yelled at defendant prior to accident in which defendant had been driving, and thus statement was not admissible for impeachment purposes; there was nothing to indicate that affirmative damage in fact occurred from witness's professed lack of memory.  FINDING #3:  Erroneous admission of witness's statement to police in hospital, in which witness stated that he heard another passenger yelling at defendant that defendant “shouldn't be doing that” while driving prior to accident, was harmless in prosecution for aggravated driving under the influence (DUI), even though admission of statement helped State's case; other evidence against defendant was more than sufficient to prove him guilty, including evidence that defendant had deliberately inhaled a chemical that could cause almost instantaneous unconsciousness when inhaled, that defendant lost consciousness while driving moments before crash, and that defendant admitted to police that he was huffing in vehicle while driving. 625 ILCS 5/11–501(a) (3), (d) (1) (F), (d) (2) (G) FINDING #4:  Sentence of 12 years for conviction of aggravated driving under the influence (DUI) was not excessive; sentence was near lower end of statutory range, trial court considered factors in aggravation and mitigation, defendant chose to “huff” while driving four of his friends, and three of his friends died as a result of accident.

24.
People v. Karl Wuckert, 2015 IL App. (2nd) 150058, (2nd Dist., December 10, 2015) Suppression of Evidence - - Reversed and Remanded.  

ISSUE:  Search and Seizure:  Could this defendant’s urine test results be used against him even though he may have been illegally arrested for DUI and the hospital informed him that the tests they made could not be used by the police.  (Yes).

FINDING #1:  Results of post-arrest urine test administered while defendant was hospitalized following motor vehicle accident were admissible in prosecution for driving under the influence of intoxicating compounds (DUI), under statute rendering such tests admissible under business records exception to hearsay rule, regardless of timing of test; statute made no distinction between pre-arrest and post-arrest testing.  FINDING #2:  Urine test administered by nurse following defendant's involvement in motor vehicle accident and arrest for driving under the influence of intoxicating compounds (DUI), and hospital's subsequent disclosure of test results to law enforcement, as required by statute, did not violate Fourth Amendment, since results were procured by nurse who was not acting as state agent. 25 ILCS 5/11–501.4(a)

25.
People v. Brittany Maberry, 2015 IL App. (2nd) 150341, (2nd Dist., December 23, 2015) Suppression of Evidence - - Reversed and Remanded.  

ISSUE:  Suppression of Evidence:  Did the trial court improperly grant this defendant’s motion to suppress evidence after a police officer testified that he pulled the defendant over for following his patrol car too closely.  (Yes).

FINDING:  Police officer had reasonable suspicion that defendant was following him at a distance that was not reasonable and prudent, and therefore had reasonable suspicion to stop defendant's vehicle on basis of following too closely, where officer asserted that defendant followed officer at interval of a car-length or less for approximately the length of a football field traveling at 30 to 35 miles per hour. 625 ILCS 5/11–710(a)

26.
People v. John Tsiamas, 2015 IL App (2nd) 140859, (2nd Dist., December 29, 2015) Denial of Motion for Discovery Sanctions - - Reversed and Remanded.

ISSUE:  Evidence (Discovery):  Was the videotape of this defendant’s traffic stop discoverable?  (Yes). 

FINDING:  Recording of booking room interaction following licensee's arrest was relevant, and therefore discoverable, in driver's license revocation proceeding, where subject matter of proceeding was whether arresting officer had reasonable suspicion to believe that licensee was driving under the influence and whether officer properly read defendant to required warning regarding refusal to submit to a breath test, and defendant alleged that the field sobriety tests and warning took place in the booking room following arrest.
2016


1.
People v. Donald J. Lee, 2016 IL App (2nd) 150359, (2nd Dist., January 28, 2016) Denial of Motion to Rescind Statutory Summary Suspension - - Affirmed.  

ISSUE:  Search and Seizure (Jurisdiction): Did the fact that the arresting officer was outside of his jurisdiction when he used radar to determine that this defendant was speeding inside of his jurisdiction render to detention of the defendant illegal?  (No).

FINDING:  Police officer did not exceed the scope of his jurisdiction when he projected radar into his municipality from outside of the municipality, which radar detected automobile driver speeding; rather, police officer was merely using the radar to perform an official duty that he was authorized to perform, thus, he properly acquired probable cause needed to arrest driver for speeding, and extraterritorial arrest of driver was proper. 725 ILCS 5/107–5(c)

2.
People v. Derrick Cummings, 2016 IL 115769, (Ill. Sup. Ct., January 22, 2016) Suppression of Evidence - - Reversed and Remanded.  

ISSUE:  Suppression of Evidence: Did this police officer improperly ask for the defendant’s driver’s license?  (No).

FINDING #1:  Where a traffic stop is lawfully initiated, the interest in officer safety entitles the officer to request a driver's license in order to know the identity of a driver with whom he is interacting.  FINDING #2:  Following lawful automobile stop conducted because there was a warrant out for the arrest of vehicle's registered owner, officer could properly make ordinary inquiries incident to a stop, including requesting driver's license, without impermissibly prolonging the stop, even though officer's reasonable suspicion that the driver was subject to arrest vanished upon seeing defendant, a man who could not have been the registered owner, a woman.

3.
Village of Spring Grove v. Donald J. Pedersen, 2016 IL App (2nd) 150691, (2nd Dist., February 8, 2016) Denial of Motion to Rescind Statutory Summary Suspension - - Affirmed.  

ISSUE:  DUI (Implied Consent): Did the trial court properly determined that this defendant refused to take a Breathalyzer test?  (Yes).

FINDING:  Evidence was sufficient to support finding that, under implied-consent statute, driver's failure to decide whether to agree to take breath alcohol test following his arrest for driving under the influence constituted a refusal to take test and, thus, summary suspension of driver's driving privileges was warranted; when asked whether he wished to submit to test, driver “hemmed and hawed,” advising arresting officer that making a choice involved a “huge” decision that he did not know how to resolve, and in the midst of wresting with what choice he should make, engaged officer in various topics of conversation, some of which had no bearing on whether driver should take the test, all of which amounted to delay tactic amounting to refusal to refuse.

4.
People v. Brandon Little, 2016 IL App (3rd) 130683, (3rd Dist., February 10, 2016) Denial of Motion to Suppress - - Affirmed.

ISSUE:  Search and Seizure (Detentions):  Did the arresting officer in this case have sufficient justification for stopping this defendant’s truck?  (Yes). 

FINDING:  Deputy had reasonable suspicion to make investigatory stop of defendant's vehicle for possible criminal trespass to real property; deputy was responding to live complaint of very recent criminal trespass, complainant alleged that someone was trespassing and running dogs on his property, while at location, deputy and complainant came across one vehicle in area, vehicle had dog box in back of it with animals inside, and deputy was not required to have evidence that notice element of criminal trespass was satisfied before he could make investigatory stop of vehicle to investigate possible commission of that offense. 720 ILCS 5/21–3(a)(2), (a–5), (b)

5.
People v. Stephen Harrison, 2016 IL App (5th) 150048, (5th Dist., February 18, 2016) Denial of Motion to Suppress - - Affirmed.

ISSUE:  Search and Seizure (Blood Draw):  Did the arresting officers illegally require this defendant to provide a blood sample without first obtaining a warrant?  (No.  The Officers relied in good faith upon valid legal president at the time the defendant’s blood was drawn). 

FINDING:  Police reasonably relied on then-binding precedent when they took defendant to hospital for the taking of a warrantless, nonconsensual blood draw following his arrest for driving under the influence of alcohol (DUI), thus supporting application of good-faith exception to exclusionary rule to permit admission of blood alcohol content (BAC) evidence in DUI prosecution.

6.
People v. Wail Salem, 2016 IL App (3rd) 120390, (3rd Dist., March 21, 2016) Possession of Open Titles - - Reversed and Remanded.


ISSUE:  Evidence (Other Crimes):  Was this defendant’s due process rights violated when his prior bad acts were allowed to be introduced against him?  (Yes).

FINDING #1: The defendant's guilty plea to felony theft did not constitute a “conviction,” for purposes of evidence rule allowing impeachment based on prior convictions, where the defendant had not yet been sentenced for felony theft at time of trial. 720 ILCS 5/2–5; 725 ILCS 5/102–14; FINDING #2: The trial court's error of allowing the People to impeach the defendant's credibility with his guilty plea that had not yet become a conviction and his federal convictions that were more than ten years old constituted plain error. Additionally, without his guilty plea and the federal convictions, the People could not properly have urged the jury, as instructed by the court, that the defendant's credibility had been weakened by his guilty plea and his federal convictions.  FINDING #3: Alternatively, the “other-crimes evidence” that the defendant possessed vehicles in his driveway that were reported as stolen was inadmissible to prove the defendant's mental state in his prosecution for unlawful possession of open vehicle titles.  This was found to have been the case where the open titles belonged to vehicles that were not reported as stolen and were not in the defendant's driveway, and the People had only four exhibits related directly to the open title charges, but 17 exhibits concerning the uncharged crimes related to the defendant's alleged knowing possession of the stolen vehicles. 625 ILCS 5/4–104(a)(2)

7.
People v. Kraig Meuris, 2016 IL App (2nd) 140194, (2nd Dist., March 30, 2016) Failure to Stop After an Accident Involving Person Injury or Death - - Reversed.


ISSUE:  Statutory Construction (Failure to Stop After an Accident Involving Person Injury or Death):  Were the People required to prove that the defendant actually knew that he was involved in an accident involving another person before he can be guilty of this offense?  (Yes).

FINDING: To prove failure to stop after a motor vehicle accident involving personal injury or death, the People were required to prove that the defendant knew that the accident involved another person. S.H.A. 625 ILCS 5/11–401(a).

8.
People v. Phillip Strong, 2016 IL App (3rd) 140418, (3rd Dist., April 27, 2016) DWLS - - Sentence Vacated.  

ISSUE:  Sentences (Fees and Fines):  Were $150 worth of fines properly imposed upon this defendant?  (No).

FINDING: Here, the record did not reflect that trial court imposed the fines. The appellate court ruled that the clerk of court lacked the authority to impose a Violent Crime Victims Assistance Fund (VCVA) fine, a drug court fee, and various other fines following this defendant’s conviction of defendant for aggravated driving while license suspended.  The Court held that such fines were therefore void.  

9.
People v. Paul Ciborowski, 2016 IL App (1st) 143352, (1st Dist., June 3, 2016) DUI - - Affirmed.

ISSUES:  1) Search and Seizure (Probable Cause):  Did the police have sufficient probable cause to arrest this defendant for DUI?  (Yes).  2) Evidence (Expert Testimony):  Did the trial court err in allowing a police officer to testify concerning the general effects of certain prescription medications?  (No).  3) Reasonable Doubt:  Did the People present sufficient evidence to support this defendant’s DUI conviction?  (Yes).

FINDING #1: The appellate court began by ruling that the officer investigating this traffic collision had probable cause to believe that the defendant was under the influence of drugs to a degree that it rendered him incapable of driving safely, thus supporting arrest for driving under the influence of drugs (DUI).  This was the case even though the officer did not have a particularized knowledge of the specific chemical causing the defendant's intoxication.  Here, the officer, trained and experienced in drug and alcohol detection, observed that the defendant's pupils were dilated and he had difficulty keeping his eyes open.  Further, the defendant admitted that he had taken prescription drugs, including a sleep aid.  In this case, the defendant was found to have caused the rear-end automobile accident under investigation. Finally, he provided the officer with conflicting answers regarding where he lived and how the accident occurred, and he failed various field sobriety tests.  FINDING #2: This Officer acted within the community caretaking doctrine, and did not execute an unreasonable Fourth Amendment seizure, when he asked the defendant to exit his damaged vehicle and sit in the backseat of squad vehicle, in order to ensure the defendant's safety as the officer prepared a crash report.  FINDING #3: The defendant waived any claim that the trial court abused its discretion when it allowed expert's testimony regarding the effects of the prescription drugs found in the defendant's urine, where the defendant failed to timely object and failed to move to strike the testimony.  FINDING #4: The expert's testimony regarding the effects of the prescription drugs found in defendant's urine was relevant to the issue of whether the officers investigating this traffic accident had probable cause to arrest the defendant.  FINDING #5: The evidence in this case supported a finding of “intoxication” which supported the defendant’s conviction for driving under the influence of drugs (DUI).  The defendant admitted he had been using prescription drugs.  Further, he swayed side to side during the field sobriety tests.  Additionally, the officer observed that the defendant had dilated pupils, deliberate and lethargic movements, a disheveled appearance, difficulty keeping his eyes open, the appearance of sleepiness and slurred speech. Finally, the defendant failed field sobriety tests, and citalopram and quetiapine were present in the defendant's urine sample. 625 ILCS 5/11–501(a)(4) FINDING #6: The evidence also supported a finding that the defendant was incapable of driving safely.  The defendant was involved in traffic accident in which he struck the rear of vehicle in front of him, causing severe damage to his own vehicle.  Further, the defendant did not respond to the investigating police officers or exit his vehicle.  An officer observed that the defendant exhibited signs of intoxication, he provided officer convicting answers about where he lived and how the accident occurred, and he failed his field sobriety tests. 

10.
People v. Keith Viverette, 2016 IL App (1st) 122954, (1st Dist., May 17, 2016) DWLR - - Affirmed; Case Remanded for Resentencing.  MODIFIED UPON DENIAL OF REHEARING – June 14, 2016.
ISSUES:  1) Sentences (Mandatory Supervised Release):  Should the trial court amend this defendant’s sentence to include a term of Mandatory Supervised Release?  (Yes).  2) Mittimus:  Should the mittimus of this defendant be amended to reflect only one DWLR conviction?  (Yes).

FINDING #1: This Court declared that even if the defendant's driver's license had not been reinstated following prior revocation, subsequent revocation of his license for leaving scene of accident involving death or injury could serve as basis for sentencing enhancement in prosecution for driving while license was suspended or revoked. 625 ILCS 5/6–303(a, d–5); FINDING #2: Further, the fact that a term of mandatory supervised release (MSR) was not included in the defendant’s sentencing order did not negate the three-year MSR term for this defendant who was convicted of driving while his license was suspended or revoked for the 15th time and sentenced as a mandatory Class X offender. 625 ILCS 5/6–303(a, d–5); 730 ILCS 5/5–4.5–15(c), 5/5–8–1(d)

11.
Birchfield v. North Dakota, No. 14-1468, (U.S. Sup. Ct., June 23, 2016) Suppression of Evidence - - Affirmed in Part; Reversed and Remanded in Part.

ISSUES:  1) Search and Seizure (Privacy):  Did the defendants have a sufficient privacy right concerning blood tests so that the police must obtain a search warrant before requiring the cooperation of the defendant?  (Yes); 2) Search and Seizure (Privacy):  Did the defendants have a sufficient privacy right concerning breath tests so that the police must obtain a search warrant before requiring the cooperation of the defendant?  (No).

FINDING #1: The Court declared that breath tests do not “implicat[e] significant privacy concerns.” Skinner, 489 U.S., at 626, 109 S. Ct. 1402. The physical intrusion is almost negligible. The tests “do not require piercing the skin” and entail “a minimum of inconvenience.” Id., at 625, 109 S. Ct. 1402. Requiring an arrestee to insert the machine's mouthpiece into his or her mouth and to exhale “deep lung” air is no more intrusive than collecting a DNA sample by rubbing a swab on the inside of a person's cheek, Maryland v. King, 569 U.S. ––––, ––––, 133 S. Ct. 1958, 1969, 186 L.Ed.2d 1 or scraping underneath a suspect's fingernails, Cupp v. Murphy, 412 U.S. 291, 93 S. Ct. 2000, 36 L.Ed.2d 900. Breath tests, unlike DNA samples, also yield only a BAC reading and leave no biological sample in the government's possession. Finally, participation in a breath test is not likely to enhance the embarrassment inherent in any arrest. FINDING #2: The Court also held that the same could not be said about blood tests. They “require piercing the skin” and extract a part of the subject's body, Skinner, supra, at 625, 109 S. Ct. 1402 and thus are significantly more intrusive than blowing into a tube. A blood test also gives law enforcement a sample that can be preserved and from which it is possible to extract information beyond a simple BAC reading. That prospect could cause anxiety for the person tested. FINDING #3:  Here the Court determined that the defendant was threatened with, and he refused, unlawful search, such that his North Dakota misdemeanor conviction for refusal to submit to a chemical test was required to be reversed, where he was criminally prosecuted for refusing warrantless blood draw, such that search he refused could not be justified as search incident to arrest or on basis of implied consent, there was no indication that breath test would have failed to satisfy state's interests in acquiring evidence to enforce its drunk-driving laws against defendant, and North Dakota presented no case-specific information to suggest that exigent circumstances exception would have justified warrantless search.

12.
People v. Christopher Geiler, 2016 IL 119095, (Ill Sup. Ct., July 8, 2018) Dismissal of Traffic Ticket - - Reversed and Remanded.  

ISSUE:  TRIAL PROCEDURE (Jurisdiction):  Did this trial court properly dismiss this defendant’s traffic ticket where the police failed to file that ticket within 48 hours of it being issued?  (No).

FINDING #1: Court rule directing transmission of a traffic citation to the circuit court clerk within 48 hours of issuance was directory, rather than mandatory, and therefore prejudice to the defendant was required for dismissal of citation for violation of rule, where rule did not specify any consequence for a violation of the timing requirement or contain any negative language prohibiting prosecution or further action in the case of noncompliance, rule was designed to ensure judicial efficiency and uniformity in processing citations, and there was no indication that violation of the rule would ordinarily prejudice the rights of a defendant.  FINDING #2: Defendant was not prejudiced by violation of court rule directing transmission of a traffic citation to the circuit court clerk within 48 hours of issuance, and therefore violation did not require dismissal of citation, where citation was filed four days after it was issued, defendant's first court appearance was set for over a month after citation was filed by circuit court clerk, and there was no indication that defendant was prejudiced in presenting his defense by the two-day delay in transmitting the citation.

13.
People v. Aaron Taylor, 2016 IL App (2nd) 150634, (2nd Dist., July 20, 2016) Suppression of Evidence - - Affirmed.

ISSUE:  EVIDENCE (Breathalyzer Test Results):  Did the trial court properly suppress the results of a breathalyzer test based upon the failure of the arresting officer to “request” that the defendant take the test?  (Yes).

FINDING #1: Officer failed to request consent for portable breath test (PBT) of defendant, and did not provide defendant with opportunity to refuse the test, as required by statute, and therefore, defendant did not voluntarily consent to the test; officer admitted that he did not ask defendant to take the test, but rather told defendant that he wanted defendant to take the test and placed device either directly in front of or in defendant's mouth, and defendant had less than two seconds to question whether instruction could have been a choice rather than a command. 625 ILCS 5/11–501.5(a).  FINDING #2: Portable breath test statute does not require a suspect's informed consent.   FINDING #3: Purpose of the portable breath test (PBT) is to aid in determining probable cause; the PBT results may be used by the State only to establish that the arresting officer had probable cause to arrest, not as evidence at a driving under the influence (DUI) trial.  FINDING #4: In the absence of probable cause, portable breath test (PBT) statute affords protection against unreasonable searches by requiring the request-and-refuse protocol to be conducted under reasonable suspicion; this protocol requires some form of consent before a PBT may be administered.  FINDING #5: Where a suspect voluntarily submits to a portable breath test (PBT) upon request, the PBT statute's request-and-refuse requirements have been met.  FINDING #6: So long as an officer requests a portable breath test (PBT) without commanding submission, and so long as the suspect is given an opportunity to refuse, the PBT is voluntary.  FINDING #7: Portable breath test (PBT) does not become involuntary because the suspect is not told that he or she may refuse or because the suspect ultimately was motivated by collateral pressures.  FINDING #8: An officer may not place portable breath test (PBT) device into a suspect's mouth without giving the suspect an opportunity to refuse.  FINDING #9: Portable breath test (PBT) statute does require the suspect's consent, or choice, to take or to refuse to the test; the statute does not require informed consent.  FINDING #10: Evidence did not provide probable cause to arrest defendant for driving under the influence (DUI), despite fact that defendant admitted to having four beers over eight hours and stated that he was “probably borderline”; Horizontal Gaze Nystagmus (HGN) and walk-and-turn tests were administered incorrectly and in the face of flashing lights, defendant performed satisfactorily on walk-and-turn-test, and faltered only slightly during one-legged-stand test.

14.
People v. Andre Owens, 2016 IL App (4th) 140090, (4th Dist., August 2, 2016) Felony DWLS - - Affirmed.  


ISSUES:  1) STATUTORY CONSTRUCTION (DWLS):  Was this defendant’s license suspended for DUI if that license had already been suspended for a non-DUI offense?  (Yes); 2) SENTENCES (Enhancement):  Did the People introduce sufficient evidence to support a finding that the defendant’s prior license suspension was for DUI?  (Yes).

FINDING #1: Second revocation of defendant's driver's license was effective as a statutory aggravating factor for offense of driving while his license was revoked, even though defendant's license had never been reinstated following first revocation. 625 ILCS 5/6–303(a, d–3).  FINDING #2: The State is not required to prove to the jury, as an element of a defendant's felony driving while revoked offense, the fact the original revocation of his license was predicated on a driving under the influence (DUI) conviction. 725 ILCS 5/111–3(c).  FINDING #3: Evidence at sentencing supported enhancement of defendant's sentence for driving with his license revoked to a Class 4 felony based on defendant's prior criminal history; presentence investigation (PSI) reflected defendant's prior convictions for driving under the influence (DUI) and did not show that his license was ever reinstated following those convictions. 625 ILCS 5/6–303(a, d–2, d–3).

15.
People v. Terrell Frazier, 2016 IL App (1st) 140911, (1st Dist., August 15, 2016) Possession of a Stolen Motor Vehicle - - Affirmed.

ISSUE:  REASONABLE DOUBT (Possession of a Stolen Motor Vehicle):  Did the People present sufficient evidence to support this defendant’s conviction?  (Yes).

FINDING #1: Sufficient evidence that motor scooter defendant possessed was a motor vehicle within meaning of the Vehicle Code, rather than a low-speed electric or gas bicycle, supported conviction for possession of a stolen motor vehicle; victim who owned the scooter and arresting officer both described the scooter as a motor scooter rather than a bicycle, scooter was registered with the state and contained a vehicle information number (VIN), and scooter was capable of reaching about 40 miles per hour. 625 ILCS 5/1–140.10, 5/1–140.15, 5/1–146, 5/4–103(a)(1).  FINDING #2: Sufficient evidence that motor scooter defendant possessed was the same scooter stolen from victim supported conviction for possession of a stolen motor vehicle; victim testified that he used key to open storage compartment on the scooter after it was recovered by police, and that police returned the scooter to him.   FINDING #3: Defendant who was convicted of possession of a stolen motor vehicle forfeited for purposes of appeal his argument that trial court admitted inadmissible hearsay testimony when it allowed arresting officer to testify that motor scooter defendant possessed “came back as stolen,” and that he subsequently found out it was registered to victim, where defendant failed to object to the testimony at trial.  FINDING #4: Police officer's testimony that motor scooter defendant possessed “came back as stolen,” and that he subsequently found out it was registered to victim, was not inadmissible hearsay at trial on charge of possession of a stolen motor vehicle, where testimony was not offered for its truth, but to explain why officers arrested defendant and subsequently brought the scooter to the police station.  FINDING #5: Police officers may testify to information they received during the course of an investigation to explain why they arrested a defendant or took other action, and such testimony is not hearsay as it is offered to show the steps an officer took, rather than for the truth of the matter asserted.  FINDING #6: Any hearsay error by trial court in allowing police officer to testify that motor scooter defendant possessed “came back as stolen,” and that he subsequently found out it was registered to victim, was harmless at trial on charge of possession of a stolen motor vehicle, where sufficient evidence was presented to prove that victim had a superior interest in the motor scooter.  FINDING #7: Sufficient evidence that defendant knew the motor scooter he possessed was stolen supported conviction for possession of a stolen motor vehicle; defendant testified that he was familiar with motor scooters as he had previously owned one, subject scooter did not have a license plate and its ignition had been removed, and any reasonable person would have noticed the hole where the ignition should have been, and would have concluded that a scooter without a license plate and with a missing ignition had been stolen. 625 ILCS 5/4–103(a)(1); 720 ILCS 5/4–5(a).  FINDING #8: Direct proof of a defendant's knowledge that a motor vehicle was stolen is unnecessary to support a conviction for possession of a stolen motor vehicle, and a defendant's knowledge that the vehicle was stolen can be inferred from the surrounding facts and circumstances, which would lead a reasonable person to believe that the vehicle was stolen. 

16.
People v. Weston Romanowski, 2016 IL App. (1st) 142360, (1st Dist., August 22, 2016) Aggravated DUI - - Affirmed as Modified.  

ISSUE:  EVIDENCE (Admissibility): Did the trial court err in allowing a police officer to testify about the warning to motorists that was given to this defendant? (No).

FINDING #1: Testimony from arresting officer as to the contents of the admonishment defendant received warning him of the civil consequences for refusing to submit to a chemical test was admissible, during prosecution for aggravated driving under the influence of alcohol; the contents of the warning to motorists was relevant circumstantial evidence of a defendant's consciousness of his own guilt. 625 ILCS 5/11–501.1(c), 5/11–501.2(c)(1), 5/6–208.1(a)(1–3).  FINDING #2: Defendant was not entitled to a limiting instruction when arresting officer testified as to the contents of the admonishment defendant received warning him of the civil consequences for refusing to submit to a chemical test, during prosecution for aggravated driving under the influence of alcohol; the testimony was not admitted for the purpose of establishing defendant's combative behavior, rather, the testimony was admitted for the purpose of establishing defendant's consciousness of his own guilt. FINDING #3: Any error in admitting evidence of the admonishment officer provided to defendant informing him of the civil consequences of his refusal to submit to a chemical test was harmless, during prosecution for aggravated driving under the influence of alcohol, given evidence that defendant, who did not have a valid driver's license, was found in a running vehicle smelling of alcohol with three empty beer can in the rear seat, he had to be helped from the vehicle, he failed multiple field sobriety tests, he was belligerent and threatened law enforcement, and he urinated on the floor of police station during processing.

17.
People v. Mark P. Lubienski, 2016 IL App (3rd) 150813, (3rd Dist., September 1, 2016) DUI - - Affirmed.


ISSUE:  COUNSEL (Effectiveness):  Did the defendant’s counsel provide ineffective assistance by failing to move to suppress the evidence discovered as a result of a traffic stop?  (No).

FINDING: Police officer had a reasonable, articulable suspicion that defendant had committed a traffic violation, justifying an investigatory stop of defendant’s vehicle, when officer observed defendant’s vehicle cross over the fog line and touch the gravel shoulder while making a right-hand turn, although defendant did not commit any subsequent violations, where defendant’s crossing fog line violated lane usage statute. 625 ILCS 5/11–709(a).

18.
People v. Deandre D. Daniels, 2016 IL App (4th) 150703, (4th Dist., September 28, 2016) Aggravated DUI - - Affirmed.  

ISSUES:  1) EVIDENCE (Motions in Limine):  Did the trial court err by granting the People’s motion in limine to bar a witness to reconstruct the defendant’s accident and by allowing the People to introduce the testimony of an accident reconstruction specialist?  (No); 2) REASONABLE DOUBT (Aggravated DUI):  Did the People prove that this defendant was driving the car prior to the accident in question? (Yes).

FINDING #1: Trial court acted within its discretion, in prosecution for aggravated driving under the influence of alcohol (DUI), in concluding that doctor in internal medicine was not an expert in accident reconstruction, qualified to infer from patient injuries where the patient was sitting in the vehicle at the time of traffic accident; there was no evidence that doctor's on-the-job experience equipped him to opine who the driver was in the accident at issue.  FINDING #2: Traffic-accident reconstructionist did not exceed scope of his expertise and improperly enter into the realm of medical expertise when testifying, in prosecution for aggravated driving under the influence of alcohol (DUI), that occupant of vehicle who sustained the more severe injuries in traffic accident must have been seated closer to the point of impact, i.e., on the passenger side of vehicle; testimony; testimony at issue fell within the realm of physics, not medicine, and reconstructionist did not diagnose the injuries, but obtained diagnoses from medical experts.  FINDING #3: Evidence supported jury finding that defendant, rather than fellow vehicle occupant, was the driver of vehicle at time of fatal traffic accident, thus supporting conviction for aggravated driving under the influence of alcohol (DUI); defendant's injuries were consistent with his being in the driver's seat of vehicle at time of accident, fellow occupant's injuries were consistent with her being in passenger seat when vehicle's passenger side hit utility pole, and there was evidence that defendant was the owner of the vehicle.

19.
People v. Eric Jacobs, 2016 IL App (1st) 133881, (1st Dist., September 29, 2016) Possession of a Stolen Motor Vehicle - - Reversed and Remanded.

ISSUE:  REASONABLE DOUBT (Possession of a Stolen Vehicle):  Did the People present sufficient evidence to support this defendant’s conviction for possession a stolen motor vehicle?  (Yes).

FINDING: Evidence supported finding that defendant knew the vehicle he was driving was stolen, as required to support conviction for possession of stolen motor vehicle, despite the pristine condition of vehicle and defendant's testimony that he rented it for $40 from an acquaintance for a one-day, round-trip drive to another city; undisputed evidence was that defendant was arrested while driving vehicle and that the vehicle had been stolen from owner's garage, and arresting officer testified that defendant gave him different explanations for his possession of vehicle, first stating that he borrowed it from a friend whose name he did not know and then stating that he rented it from an unnamed drug addict. 625 ILCS 5/4–103(a)(1).

20.
People v. Loren Swift, 2016 IL App (3rd) 140604, (3rd Dist., October 19, 2016) Aggravated DUI - - Affirmed.

ISSUES:  1) CHARGING DOCUMENT (DUI):  Did the defendant’s indictment improperly fail to allege that his conduct was the proximate cause of the victim’s injuries?  (Perhaps, but any such error was harmless.); 2) REASONABLE DOUBT (Proximate Cause):  Did the People present sufficient evidence to prove that the conduct of the defendant was a proximate cause of the victim’s injuries and, thus, supported this defendant’s Aggravated DUI conviction? (Yes).

FINDING #1: Indictment charging defendant with aggravated driving under the influence (DUI) was defective in that failed to allege that defendant's conduct was the proximate cause of victim's injuries, a required element of the charged crime. 625 ILCS 5/11–501(d)(1)(C); 725 ILCS 5/111–3.  FINDING #2: State's failure to include proximate cause element in indictment charging defendant with aggravated driving under the influence (DUI) was substantive in nature; as written, the indictment only required that the end result of accident was bodily harm to victim, and it was not apparent from the face of the indictment whether the grand jury considered whether defendant's driving was the proximate cause of victim's injuries, which required a broadening of the indictment to include proximate cause.  FINDING #3: State's failure to include proximate cause element in indictment charging defendant with aggravated driving under the influence (DUI), while substantive in nature, did not cause defendant to suffer any prejudice in the preparation of his defense, as required to dismiss the indictment for failing to strictly comply with code provision governing the form of an indictment; defendant was aware of the proximate cause element where the indictment stated that defendant's actions resulted in great bodily harm, and amending the indictment would not have resulted in any surprise to defendant.  FINDING #4: Evidence was sufficient to support a finding that defendant's conduct was the proximate cause of victim's injuries beyond a reasonable doubt, as an element of the crime of aggravated driving under the influence; victim had pulled his truck and trailer, stopped on a narrow shoulder, and exited his truck to check on his load, when defendant struck victim and the trailer, and while defendant presented evidence probative of the unreasonableness of victim's actions, jury was under no obligation to accept his evidence. 625 ILCS 5/11–501(a)(6), (d)(1)(C).


21.
People v. Loren Swift, 2016 IL App (3rd) 140604, (3rd Dist., October 19, 2016) Aggravated DUI - - Affirmed.

ISSUES:  1) CHARGING DOCUMENT (DUI):  Did the defendant’s indictment improperly fail to allege that his conduct was the proximate cause of the victim’s injuries?  (Perhaps, but any such error was harmless.); 2) REASONABLE DOUBT (Proximate Cause):  Did the People present sufficient evidence to prove that the conduct of the defendant was a proximate cause of the victim’s injuries and, thus, supported this defendant’s Aggravated DUI conviction? (Yes).

FINDING #1: Indictment charging defendant with aggravated driving under the influence (DUI) was defective in that failed to allege that defendant's conduct was the proximate cause of victim's injuries, a required element of the charged crime. 625 ILCS 5/11–501(d)(1)(C); 725 ILCS 5/111–3.  FINDING #2: State's failure to include proximate cause element in indictment charging defendant with aggravated driving under the influence (DUI) was substantive in nature; as written, the indictment only required that the end result of accident was bodily harm to victim, and it was not apparent from the face of the indictment whether the grand jury considered whether defendant's driving was the proximate cause of victim's injuries, which required a broadening of the indictment to include proximate cause.  FINDING #3: State's failure to include proximate cause element in indictment charging defendant with aggravated driving under the influence (DUI), while substantive in nature, did not cause defendant to suffer any prejudice in the preparation of his defense, as required to dismiss the indictment for failing to strictly comply with code provision governing the form of an indictment; defendant was aware of the proximate cause element where the indictment stated that defendant's actions resulted in great bodily harm, and amending the indictment would not have resulted in any surprise to defendant.  FINDING #4: Evidence was sufficient to support a finding that defendant's conduct was the proximate cause of victim's injuries beyond a reasonable doubt, as an element of the crime of aggravated driving under the influence; victim had pulled his truck and trailer, stopped on a narrow shoulder, and exited his truck to check on his load, when defendant struck victim and the trailer, and while defendant presented evidence probative of the unreasonableness of victim's actions, jury was under no obligation to accept his evidence. 625 ILCS 5/11–501(a)(6), (d)(1)(C).


22.
People v. Anthony W. Day, 2016 IL App (3rd) 150852, (3rd Dist., November 28, 2016) Grant of Motion to Suppress - - Affirmed.  
ISSUE:  SEARCH AND SEIZURE (Probable Cause):  Did the arresting Officer have sufficient probable cause to justify the arrest of this defendant?  (No).

FINDING #1:  Defendant's performance of field sobriety tests did not give rise to probable cause to arrest defendant for driving under the influence of alcohol (DUI), where police officer administered the tests in improper fashion by requesting that defendant perform them on wet surface while it was raining, and, despite the weather conditions, defendant's performance of the tests was reasonable.  FINDING #2:  Fact that defendant consumed alcohol and had glassy and bloodshot eyes was insufficient to give rise to probable cause to arrest defendant for driving under the influence of alcohol (DUI), where such factors were not confirmed by some other factor, such as poor driving, stumbling, falling, or inability to communicate clearly.

23.
People v. Kevin C. Brantley, 2016 IL App (5th) 150177, (5th Dist., November 30, 2016) DUI - - Affirmed.  

ISSUE: REASONABLE DOUBT (DUI):  Did the People present sufficient evidence to prove that the defendant was DUI even though the defendant had a prescription for the drugs he was using? (Yes).

FINDING:  Motorist failed to make a prima facie case for rescission of statutory summary suspension of his driver's license; video of the stop from the police camera showed “some impairment” on the part of motorist, instructions for motorist's prescribed medication indicated it might affect an individual's ability to operate a motor vehicle, and while motorist presented a valid prescription for the medication, and he failed to show that he complied with the terms of the prescription. 625 ILCS 5/11–501.1(d, e).

24.
People v. Mark N. Winchester, 2016 IL App (4th) 140781, (4th Dist., November 30, 2016) Aggravated DUI - - Affirmed.  
ISSUES: 1) SEARCH AND SEIZURE (Probable Cause):  Did the arresting Officer seize this defendant when he ordered the defendant to open his car door?  (No); 2) SEARCH AND SEIZURE (Community Caretaking):  Was the seize of this defendant illegal?  (No); 3) SENTENCES (Enhancement):  Did the trial court improperly consider the fact that the defendant was DUI in sentencing the defendant for DUI?  (No).

FINDING #1:  Defendant was seized, within meaning of Fourth Amendment, when officer asked him to open the door to his vehicle; nothing in the record indicated this was a consensual encounter, officer was outside defendant's door, the only reasonable means for defendant to egress, officer proceeded to ask defendant to open the door to his vehicle, even after defendant said “no police” and extended his middle finger, and officer's request for defendant to open his door after he declined the encounter demonstrated his compliance was required.  FINDING #2:  Officer's seizure of defendant, asking defendant to open the door to his vehicle, was not supported by probable cause; officer admitted he did not have knowledge of a traffic violation or criminal offense up to the moment he asked defendant to open his car door, and after defendant opened the car door, officer smelled alcohol and suspected defendant had been driving while intoxicated.  FINDING #3:  Officer did not have reasonable suspicion of criminal activity to justify seizure of defendant, given that officer did not have any knowledge of a traffic violation or criminal offense when he asked defendant to open his car door.  FINDING #4:  Officer's seizure of defendant, asking defendant to open the door to his vehicle, was reasonable and justified under the community caretaking exception to warrant requirement because officer did not have an investigatory purpose and his actions were taken for defendant's safety; officer was acting in his community caretaking capacity when he approached defendant's vehicle out of concern no one exited the vehicle after five minutes at 1:20 a.m., and officer's concern legitimately increased when he found defendant slumped over the driver's seat, but officer was no longer functioning as a community caretaker once defendant opened his car door, officer detected the odor of an alcoholic beverage, and defendant exhibited symptoms of being intoxicated, thereby providing officer with a reasonable, articulable suspicion of criminal activity.  FINDING #5:  In prosecution of defendant for aggravated driving under the influence of alcohol (DUI), trial court did not improperly consider defendant's prior DUI convictions, which were inherent in charged offense, at sentencing; court's discussion regarding defendant's prior DUI convictions went only to the nature and circumstances of the offense and other proper factors.


25.
People ex rel. James W. Glasgow v. Honorable David M. Carlson et al., 2016 IL 120544, (Ill. Sup. Ct., Dec. 1, 2016.) Request for Mandamus - - Granted.  

ISSUE:  STATUTORY CONSTRUCTION (Mandamus): Should the Supreme Court grant the State’s Attorney’s request for a writ of mandamus?  (Yes).

FINDING:  Defendant's third conviction for driving under the influence (DUI) constituted aggravated DUI and was a Class 2 felony, as charged in the indictment, rather than a Class 4 felony, which was the statutory baseline for aggravated DUI; being a third DUI offense was only one of several ways in which DUI could be elevated to aggravated DUI, and sentencing provisions of the DUI statute expressly made a third offense a Class 2 felony instead of a Class 4 felony. 625 ILCS 5/11–501(d)(1)(A), (d)(2) (A, B).

26.
People v. Kurt Cielak, 2016 IL App (2nd) 150944, (2nd Dist., December 7, 2016) Denial of Motion to Rescind Summary Suspension - - Affirmed.  

ISSUES: 1) STATUTORY CONSTRUCTION (Breath Analysis):  Did the arresting Officer fail to substantially comply with the Breathalyzer requires by testing this defendant 19 minutes after he was warned? (No); 2) DUE PROCESS (Withholding Evidence):  Did the People deny this defendant due process by failing to disclose that the arresting Officer would testify that he had begun his observation of the defendant prior to giving him his implied consent warnings?  (No).

FINDING #1:  Defendant's third conviction for driving under the influence (DUI) constituted aggravated DUI and was a Class 2 felony, as charged in the indictment, rather than a Class 4 felony, which was the statutory baseline for aggravated DUI; being a third DUI offense was only one of several ways in which DUI could be elevated to aggravated DUI, and sentencing provisions of the DUI statute expressly made a third offense a Class 2 felony instead of a Class 4 felony. 625 ILCS 5/11–501(d)(1)(A), (d)(2) (A, B).  FINDING #2:  Trial court's finding that arresting officer complied with the 20-minute observation period, as required by administrative code provision governing the administration of breath tests, and therefore, that defendant driver did not make a prima facie case for rescission of his driving privileges suspension, was not against the manifest weight of the evidence; while officer gave conflicting testimony about when the 20-minute observation period began, he unequivocally testified that he began the observation period ten minutes before he read the warning, while he was filling out paperwork, and observed the defendant for 29 minutes before he gave the breath test.  FINDING #3:  Defendant driver was not denied due process by the State's failure to disclose to him before hearing on petition to rescind suspension of driving privileges that the arresting officer would testify as to the contents of his report, in particular with regard to when he began the required 20-minute observation period before giving the statutory warning to defendant; a hearing on a petition to rescind is a civil proceeding, and thus, Brady would not apply, and even if it did, defendant's argument that the officer's testimony as to when he began the observation period was inconsistent with his report would not be material under Brady. 

27.
People v. Adalie M. Kavanaugh, 2016 IL App (3rd) 150806, (3rd Dist., December 8, 2016) Rescission of Summary Suspension - - Reversed and Remanded.  
ISSUE:  SUMMARY SUSPENSION (Reasonable Grounds):  Did the arresting officer have sufficient evidence to reasonably believe that this defendant was driving while under the influence of cannabis?  (Yes).

FINDING #1:  Police officer's testimony regarding convergence test given to defendant did not lay a sufficient foundation for admission of the test in driving under the influence of drugs prosecution, where officer merely described the test and testified that he had learned to perform the test at a training course.  FINDING #2:  Evidence at hearing on petition to rescind statutory suspension established that officer had reasonable grounds to believe petitioner was driving while under the influence of cannabis to support arrest; petitioner's erratic driving, the strong odor of burnt cannabis in her vehicle, and the presence of cannabis and paraphernalia in her vehicle were sufficient to lead a reasonably cautious person to believe petitioner was driving while under the influence of cannabis.

28.
People v. Devin M. S. Daily, 2016 IL App (4th) 150588, (4th Dist., December 16, 2016) Aggravated DUI - - Affirmed in Part, Vacated in Part, and Remanded the case with directions.  

ISSUES:  SENTENCES (Excessive):  Did the defendant’s 24-year sentence for Aggravated DUI fall within the proper sentencing range?  (Yes).

FINDING:  Defendant, who had prior convictions and was convicted of aggravated driving under the influence (DUI) and was sentenced to 24 years in connection with an incident in which a person died, was subject to a habitual statute mandating Class X sentencing, even though a provision of the Vehicle Code provided for a term of imprisonment of not less than 3 years and not more than 14 years if the DUI violation resulted in the death of another, and thus defendant's 24-year sentence fell within the appropriate sentencing range; habitual statute did not contain any language exempting convictions under Vehicle Code, aggravated DUI provision indicated a legislative intent to punish more severely those whose crime resulted in death, and habitual statute was the more specific provision because it applied to a limited group of recidivists that met its numerous requirements. 625 Ill. Comp. Stat. Ann. §§ 5/11-501(d)(1)(F), 5/11-501(d)(2)(G); 730 Ill. Comp. Stat. Ann. § 5/5-4.5-95(b).

29.
People v. Lincoln Staple, 2016 IL App (4th) 160061, (4th Dist., December 20, 2016) Dismissal of Charges - - Reversed and Remanded.  


ISSUE:  DUE PROCESS (Double Jeopardy):  Would prosecuting this defendant on felony charges violate his rights against double jeopardy after the defendant had pled guilty to various less-included misdemeanor charges?  (No).

FINDING:  Constitutional protections against double jeopardy did not bar State from prosecuting defendant on felony aggravated driving under the influence (DUI) charges after he pleaded guilty to a misdemeanor DUI charge arising out same underlying incident; defendant was never exposed to conviction on the felony charges, nor did his guilty plea on the lesser-included charge operate as an acquittal of the greater offense, it was clear that defendant was aware of the pending felony charges at the time he pleaded guilty, and the State had not the marshaled its resources and evidence more than once or honed its presentation of the case through a trial on the misdemeanor charges.
2017

1.
People v. Mark D. Oelerich, 2017 IL App (2nd) 141281, (2nd Dist., February 1, 2017) First-Degree Murder and Aggravated DUI - - Affirmed.  

FACTS:  After a jury trial, the defendant was convicted of first-degree murder (720 ILCS 5/9-1(a)(2) and aggravated driving under the influence of cannabis (DUI) (625 ILCS 5/11-501(d)(1)(F)). He was sentenced to concurrent terms of 24 years' imprisonment for first-degree murder and 14 years for aggravated DUI. On appeal, he contended that his murder conviction should be reduced to reckless homicide (720 ILCS 5/93(a)) because the People failed to prove beyond a reasonable doubt the mens rea for murder.

ISSUE: REASONABLE DOUBT (First-Degree Murder):  Should this defendant’s murder conviction be reduced to Reckless Homicide? (No).

FINDING:  Conviction for first-degree murder was supported by sufficient evidence that defendant was aware that his actions created strong probability of death or great bodily harm; evidence showed that defendant intentionally crossed median while driving his automobile at approximately twice posted speed limit, and that defendant rammed his automobile directly into victim's automobile, and although there was evidence that, at time of incident, defendant was suffering from schizophrenia, hallucinations, and delusions, including evidence that he believed he was acting on calling to test his immortality and that he believed he was acting under orders from demons, such evidence did not negate his recognition that he was causing automobile collision that would probably be fatal or greatly harmful to victim. 720 Ill. Comp. Stat. Ann. § 5/9-1(a)(2).
2.
People v. Christopher Biagi, 2017 IL App (5th) 150244, (1st Dist., January 5, 2017) Suppression of Evidence - - Reversed and Remanded.  
FACTS:  The defendant received a citation for driving under the influence, pursuant to section 11-501 of the Illinois Vehicle Code (625 ILCS 5/11-501). A confirmation of the SSS of the defendant's driving privileges was entered in the trial court on January 28, 2015. The defendant filed a petition to rescind the SSS and a motion to suppress evidence on February 6, 2015, and February 24, 2015, respectively.  The trial court entered an order granting both the motion to suppress evidence and the petition to rescind the SSS.

ISSUE:  SEARCH AND SEIZURE (Consensual Encounter):  Was the encounter between the police officer and the defendant, prior to the officer's observation of signs that the defendant had been driving under the influence (DUI), a consensual encounter that did not amount to a seizure?  (Yes).

FINDING #1:  Encounter between police officer and defendant, prior to officer's observation of signs that defendant had been driving under the influence (DUI), was a consensual encounter that did not amount to a seizure, even though officer used a flashlight and takedown lights after pulling behind defendant, who was stopped at the top of a hill; officer witnessed defendant voluntarily pull over, stop, and park his vehicle late at night, defendant had been traveling 32 miles per hour when the speed limit was 55 miles per hour, and there were no other officers present, officer did not display a weapon or physically touch defendant's person, and officer did not use any language or tone of voice to indicate that compliance with his requests were required.  FINDING #2:  Police officer had reasonable suspicion that defendant was driving under the influence (DUI), as required to justify warrantless arrest of defendant, who was driving his vehicle 20 miles per hour under the speed limit and slowed and stopped in front of officer, where defendant parked on the shoulder of a rural road in the middle of the night and rolled down his window and wished officer a “good afternoon,” defendant's speech was slow and he was slumped down in his seat, his movements were deliberate and delayed, and his pants were undone and partially down.

1.
People v. Agmet Gocmen, 2017 IL App (3rd) 160025, (3rd Dist., March 29, 2017) Rescission of Summary Suspension - - Affirmed.  (MODIFIED ON DENIAL OF REHEARING:  May 15, 2017)

ISSUE: SUMMARY SUSPENSION (Rescission):  Did the fact that the arresting officer had no training with respect to identifying drugged drivers render the arrest of this defendant illegal?  (Yes). 

FACTS:  The defendant was charged with driving under the influence of drugs or combination of drugs (625 ILCS 5/11–501(a)(4)) and improper lane usage (625 ILCS 5/11–709). His driver's license was summarily suspended and he filed a petition to rescind statutory the summary suspension, which alleged the officer did not have reasonable grounds to believe the defendant had been in control of the vehicle while under the influence of alcohol or drugs. The trial court granted the petition to rescind statutory summary suspension and the People appealed, arguing that the trial court erred in granting the petition.

RULE:  Though a layperson can testify regarding intoxication from alcohol, the effects of drugs are not commonly known, and training and experience are necessary to understand their effects on people.

FINDING:  Police officer lacked probable cause to arrest motorist for driving under the influence (DUI) of drugs, and thus motorist was entitled to have the summary suspension of his driver's license that resulted from his being charged with that offense rescinded; officer had no training or experience in DUI of drugs, officer did not observe the physical symptoms reported by paramedics, such as sweating, pinpoint pupils, and an elevated heart rate, track mark on motorist's arm and syringe found in the vehicle were also connected with diabetes, which motorist told officer he had, and officer would not have been able to distinguish between a diabetic reaction and a reaction to drugs. 

2.
People v. Ida Way, 2017 IL 120023, (Ill. Sup. Ct., March 31, 2017) First-Degree Murder - - Affirmed.  
ISSUE:  EVIDENCE (DUI):  Did the trial court err in refusing to allow the defendant to introduce evidence explaining a medical condition that caused her to fall asleep?  (Perhaps.  However, the defendant failed to make an offer of proof to support her evidence.);


FACTS:  The defendant was charged with aggravated driving under the influence (DUI) (625 ILCS 5/11-501(a)(6), (d)(1)(C). Prior to her bench trial, the trial court barred her from introducing evidence that a medical condition possibly caused her to lose consciousness prior to hitting another vehicle, which resulted in serious injury to two people. Follow her conviction, the defendant brought an appeal and the appellate court reversed and remanded for further proceedings. 2015 IL App (5th) 130096, ¶ 23, 396 Ill. Dec. 323, 39 N.E.3d 1149.  The People then brought this appeal before the Illinois Supreme Court. At issue is whether the defendant should have been allowed to present evidence from her physician that a medical condition, rather than drug impairment, led her to lose consciousness and was the sole cause of the resulting collision with Wood's vehicle.
APPEAL:  The Supreme Court held that: (a) the defendant should have been allowed to present evidence that an unforeseen medical condition rather than a drug impairment was the sole cause of automobile collision, but (b) the defendant was unable to establish that her sudden low blood pressure was the sole proximate cause of collision, such as could provide an affirmative defense.

RULE #1:  Under the driving under the influence (DUI) statute, proof of impairment was not necessary in two types of DUI cases: (1) when the alcohol concentration in the person's blood or breath was above the legal limit; or (2) when there was any amount of cannabis, controlled substances, or methamphetamine in the defendant's body. 625 Ill. Comp. Stat. Ann. §§ 5/11-501(a)(1), 5/11-501(a)(6).  RULE #2:  Aggravated driving under the influence (DUI), based on the unlawful presence of a controlled substance in the urine of a defendant who is involved in an accident resulting in great bodily harm or permanent disability to another, requires a causal link only between the defendant's physical act of driving and another person's great bodily harm or permanent disability or disfigurement. 625 Ill. Comp. Stat. Ann. §§ 11-501(a)(6), 11-501(d)(1)(C).  RULE #3:  A defendant who raises the affirmative defense of an unforeseen medical conditions in an aggravated driving under the influence (DUI) prosecution bears the burden of establishing that the alleged unforeseen medical condition constitutes the sole proximate cause of the accident and the resulting injuries.

FINDING #1:  Defendant should have been allowed to present evidence that an unforeseen medical condition, rather than a drug impairment, led her to lose consciousness and was the sole cause of the resulting collision with the victim's vehicle, in prosecution for aggravated driving under the influence (DUI); nothing in the DUI statute prevented a defendant from raising an affirmative defense.  FINDING #2:  Defendant was unable to establish that low blood pressure, which was a sudden unforeseeable medical condition, was the sole proximate cause of automobile collision, such as could provide an affirmative defense to charge of aggravated driving under the influence (DUI), which was based on defendant driving over the center line on road and striking a truck head on, resulting in great bodily injury, with blood and urine tests the day of the accident indicating the presence of tetrahydrocannabinol (THC) metabolite, which resulted from cannabis use; defendant's physician would have testified it was possible that low blood pressure could have caused defendant's loss of consciousness right before the accident, but that she could not say that it actually caused defendant to lose consciousness.


3.
People v. Garrett Motzko, 2017 IL App (3rd) 160154, (3rd Dist., April 19, 2017) Grant of Motion to Suppress - Affirmed.  
ISSUE:  SEARCH AND SEIZURE (Probable Cause):  Did the police have sufficient probable cause to arrested the driver of a motorcycle who had been involved in an accident for DUI?  (No).

FACTS:  The defendant was charged with driving under the influence of alcohol (DUI) (625 ILCS 5/11–501(a)(2). Defendant filed a motion to quash arrest and suppress evidence, as well as a petition to rescind his statutory summary suspension. The trial court granted the defendant's motion to suppress. The People filed motions to reconsider, which the trial court denied. The People then appealed the trial court's order, granting defendant's motion to suppress. Thereafter, the court granted the defendant's petition to rescind. On appeal, the People argued that the trial court (1) erred in granting the defendant's motion to suppress, (2) erred in denying its motions to reconsider, and (3) lacked subject matter jurisdiction to grant defendant's petition to rescind.

APPEAL:  The Appellate Court held that: (a) the granting of the defendant's motion to suppress was not manifestly erroneous; (b) even assuming that the defendant's refusal to submit to chemical testing was admissible evidence, the trial court did not err in refusing to consider that evidence at a suppression hearing; and (c) the court had subject matter jurisdiction to rescind the suspension of the defendant's driving privileges.

RULE #1:  The odor of alcohol on a defendant's breath and his inadequate performance of a field sobriety test do not constitute reasonable grounds to believe that the defendant was driving under the influence.  RULE #2:  Speeding and being involved in an accident are insufficient bases upon which to support a DUI probable cause determination.  RULE #3:  A defendant's consumption of alcohol and glassy bloodshot eyes are not enough to lead a reasonably cautious person to believe that the defendant had committed the crime of DUI.  RULE #4:  Evidence of Horizontal Gaze Nystagmus (HGN) testing, when performed according to protocol by a properly trained officer, is admissible for the purpose of showing that the subject has likely consumed alcohol.  RULE #5:  While Horizontal Gaze Nystagmus (HGN) testing is an indicator of alcohol consumption, it is not necessarily a sign of impairment.  RULE #6:  There should be no attempt to correlate Horizontal Gaze Nystagmus (HGN) test results with any particular blood-alcohol level or range or level of intoxication.  RULE #7:  For the results of Horizontal Gaze Nystagmus (HGN) testing to be admissible, a proper foundation must be laid, showing that the witness is properly trained and performed the test in accordance with proper procedures. RULE #8:  The admissibility of Horizontal Gaze Nystagmus (HGN) evidence in an individual case will depend on the State's ability to lay a proper foundation and to demonstrate the qualifications of its witness.

FINDING #1:  Trial court's granting of defendant's motion to suppress in driving under the influence of alcohol (DUI) prosecution was not manifestly erroneous, where arresting officer admitted that he could not tell how much defendant drank based on the “slight odor” of an alcoholic beverage on defendant's breath, and officer also stated Horizontal Gaze Nystagmus (HGN) testing was the most reliable indicator of whether someone has a blood alcohol level of .08, which showed that officer was not properly trained to understand and interpret the results of HGN testing. 625 Ill. Comp. Stat. Ann. § 5/11-501(a)(2).  FINDING #2:  Even assuming that defendant's refusal to submit to chemical testing was admissible evidence in driving under the influence of alcohol (DUI) prosecution, the trial court did not err in refusing to consider that evidence at a suppression hearing; the only issue at the suppression hearing was whether arresting officer had probable cause to arrest defendant for DUI, and any postarrest actions by defendant were not and could not have been relied on by officer as probable cause for arresting defendant for DUI, thus, the evidence was not relevant.


1.
People v. Kathleen Bianca, 2017 IL APP (2nd) 160608, (2nd Dist., September 28, 2017) Suppression of Evidence - - Affirmed.  
ISSUE:  SEARCH AND SEIZURE (Traffic Stop):  Did this unidentified tipster provide sufficient reasonable suspicion to justify this defendant’s detention?  (No).

FACTS:  Bianca was charged with two counts of DUI (625 ILCS 5/11-501(a)(1), (2)). She filed a motion to suppress evidence, claiming that she was unlawfully seized by the police officer. The trial court granted her motion, and the People appealed.

APPEAL:  The Appellate Court held that: (a) first encounter between officer and defendant, when officer asked defendant to stay in her parked car and wait for him to return after he “cleared” his other traffic stop, was consensual; (b) the defendant's acceding to the officer's direction and performing field sobriety tests was not consensual for the Fourth Amendment purposes; and (c)  at the point where the defendant submitted to the direction to exit her car to perform field sobriety tests, there was a seizure, within meaning of Fourth Amendment, unsupported by a reasonable, articulable suspicion.

FINDING #1:  First encounter between officer and defendant, when officer asked defendant to stay in her parked car and wait for him to return after he “cleared” his other traffic stop, was consensual, and thus, trial court's finding that the officer commanded defendant to stay was against the manifest weight of the evidence.  FINDING #2:  State forfeited, for purposes of appeal, its claim that defendant's argument, that she was illegally seized, was beyond the scope of defendant's suppression motion since State never objected that it was beyond the scope of the motion and never requested to reopen the proofs to present evidence that officer had a reasonable, articulable suspicion to have defendant exit her car and perform field sobriety tests. 725 Ill. Comp. Stat. Ann. 5/114-12(b).  FINDING #3:  Defendant's acceding to the officer's direction and performing field sobriety tests was not consensual for Fourth Amendment purposes; officer told defendant to exit the car and had her perform field sobriety tests.  FINDING #4:  As the moving party in a suppression hearing, the defendant has the initial burden to prove that her seizure was unlawful, that is, that the police lacked a reasonable, articulable suspicion to temporarily detain her, and if the defendant makes a prima-facie showing that she was doing nothing unusual to justify her seizure by the police, the burden of going forward then shifts to the State.  FINDING #5:  At the point where defendant submitted to the direction to exit the car to perform field sobriety tests, there was a seizure, within meaning of Fourth Amendment, unsupported by a reasonable, articulable suspicion; State did not argue that officer had a reasonable, articulable suspicion to direct defendant to perform the field sobriety tests.


2.
People v. Michael A. Glover, 2017 IL App (4th) 160586, (4th Dist., September 27, 2017) Possession of a Stolen Vehicle - - Affirmed in Part and Vacated in Part.

ISSUES:  1) GUILTLY PLEA (Withdrawal):  Did the trial court err in refusing to allow the defendant to withdraw his guilty plea? (No); 2) FEES AND FINES (Court Clerk):  Did the circuit court clerk improperly assess fines against this defendant?  (Yes).

FACTS:  Glover was charged with nine felony offenses allegedly committed while he was released on bond. He pleaded guilty to one count of unlawful possession of a stolen vehicle, a Class 2 felony (625 ILCS 5/4-103(a)(1), (b)). He then filed a motion to withdraw his guilty plea. The trial court denied the motion to withdraw the guilty plea.  Glover appealed, arguing (1) this court should allow him to withdraw his guilty plea because (a) his erroneous belief that he faced 60 years' imprisonment was objectively reasonable and (b) trial counsel erroneously advised him that he faced 60 years' imprisonment, thereby rendering ineffective assistance of counsel and precluding a knowing and voluntary plea; and (2) the circuit clerk improperly imposed numerous fines. 
APPEAL:  On denial of rehearing, the Appellate Court held that: (a) defendant's alleged misapprehension about the possible maximum sentence for two dismissed charges of home invasion did not render guilty plea invalid; and (b) counsel's allegedly erroneous advice that defendant faced enhanced sentence of 60 years on home-invasion charges did not prejudice defendant and thus did not constitute ineffective assistance of counsel.
FINDING #1:  Defendant's alleged misapprehension about the possible maximum sentence for two dismissed charges of home invasion did not render guilty plea to unlawful possession of a stolen vehicle invalid, although trial court inaccurately admonished defendant as to possible maximum sentence on home-invasion counts, where defendant did not plead guilty to home invasion, charge he did plead guilty to was unrelated to home invasion, and he was correctly admonished for the crime to which he pleaded guilty.  FINDING #2:  Counsel's allegedly erroneous advice that defendant faced enhanced sentence of 60 years on home-invasion charges did not prejudice defendant and thus did not constitute ineffective assistance of counsel when advising defendant before defendant pleaded guilty to home-invasion, where actual potential sentence of 30 years was still significantly longer than nine-year sentence in guilty plea offer, and there was no indication that defendant would have risked 30-year sentence by going to trial.  FINDING #3:  State's Attorney automation assessment was a fee, not a fine, and thus could be properly assessed by circuit clerk.


3.
People v. Chris Connors, 2017 IL App (1st) 162440, (1st Dist., September 26, 2017) DUI - - Vacated.  
ISSUE:  SPEEDY TRIAL (Due Diligence):  Did the prosecutor use due diligence when attempting to obtain a witness to testify? (No).

FACTS:  The trial court found Connors guilty of driving under the influence of alcohol. The court held the bench trial after it extended the speedy trial term for 60 days so that the prosecutor could present his one witness. Connors argued on appeal that the trial court should have dismissed the charges because the prosecutor violated his right to a speedy trial.

APPEAL:  The Appellate Court held that prosecutor's inability to secure presence of state trooper did not justify 60-day extension of speedy trial term.
FINDING #1:  Record on appeal was sufficient to review defendant's challenge to the denial of his motion to dismiss charges on speedy trial grounds, even though record did not include defendant's written motion to dismiss; record included a transcript of the argument on the motion to dismiss, and the trial court explained on the records its reasons for finding that prosecution acted with due diligence.  FINDING #2:  Prosecutor did not exercise due diligence in attempting to secure presence of state trooper who was the prosecution's sole witness in driving under the influence prosecution, and thus trial court abused its discretion by granting prosecution 60-day extension under speedy trial statute; prosecutor did not say exactly when he started to make an effort to find trooper or what steps he had taken, and almost two years after prosecutor took responsibility for case, and after defendant had answered ready for trial on multiple dates, prosecutor still did not know how to get in touch with trooper to find out when he could get to court. 725 Ill. Comp. Stat. Ann. 5/103-5(c).

4.
People v. Trance N. Martin, 2017 IL App (4th) 150021, (4th Dist., June 21, 2017) Aggravated DUI - - Affirmed.

ISSUES:  1) EVIDENCE (Opinion Testimony):  Did the trial court err in allowing a State Trooper to give his opinion concerning whether this defendant was driving the car in question? (No); 2) COUNSEL (Effectiveness):  Did the defendant’s counsel provide ineffective assistance by failing to move to object to the Trooper’s testimony? (No).

FACTS:  The defendant appealed his conviction of aggravated driving under the influence (DUI) in violation of section 11-501(d)(1)(H) of the Illinois Vehicle Code (625 ILCS 5/11-501(d)(1)(H)). On appeal, he argued (1) the trial court committed plain error by admitting improper lay opinion testimony and (2) his counsel was ineffective for failing to (a) object to Illinois State Police Trooper's testimony on improper lay opinion grounds and (b) preserve the relevance objection to the Trooper's testimony in his post-trial motion to reconsider his sentence.

APPEAL:  The Appellate Court held that: (a) testimony by trooper that he believed defendant was driving was relevant; and (b) failure to object to testimony of trooper on improper law opinion grounds was not ineffective assistance of counsel.

FINDING #1:  Trial court did not abuse its discretion by admitting trooper's testimony in prosecution for aggravated driving under the influence (DUI), despite claim that it was improper lay opinion testimony; defense counsel stated no basis for objection to testimony and trial court stated no basis for its ruling and, thus, it was presumed that objection and ruling applied to relevance, and court could, therefore, not have abused its discretion as it had no opportunity to exercise it, since there was no objection based on improper lay opinion testimony. 625 Ill. Comp. Stat. Ann. 5/11-501(d)(1)(H).  FINDING #2:  Testimony by trooper that he believed defendant was driving was relevant and, thus, was admissible in prosecution for aggravated driving under the influence (DUI); testimony was likely to assist jury in determining whether defendant was driving, and, since trooper arrested defendant for driving with revoked license, which would not have happened if he did not believe defendant was driving, his testimony did not encourage jury to make decision on improper basis but, rather, pointed to obvious inference based on facts already in evidence. FINDING #3:  Trial counsel's failure to object to testimony of trooper, that he believed defendant was driving, on improper lay opinion grounds was not ineffective assistance of counsel in prosecution for aggravated driving under the influence (DUI); testimony was not improper lay opinion, as it was evident that trooper was testifying about his prior beliefs and testimony was not offered as present opinion on defendant's credibility, defendant was not prejudiced by admission of testimony, as it was obvious inference to be drawn from evidence, since trooper arrested defendant for driving with revoked license, which would not have occurred if he did not believe defendant was driving, and, since another officer testified as to trooper's belief that defendant was driving, substance of trooper's testimony would have been heard even if it were excluded.


1.
People v. Ralph Eubanks, 2017 IL APP (1st) 142817, (1st Dist., December 26, 2017) First-Degree Murder, Aggravated DUI and Failure to Report an Accident - - Reversed and Remanded.  

ISSUES:  1) JURY INSTRUCTIONS (Lesser Included): Did the trial court err in refusing to instruct this defendant’s jury concerning Reckless Homicide as a lesser included offense of First-Degree Murder? (Yes); 2) REASONABLE DOUBT (Failure to Report an Accident):  Did the People fail to prove that this defendant failed to report an accident where the People were unable to use the defendant’s post-arrest silence against him?  (Yes); 3) CONSTITUTIONALITY OF STATUTE (Non-consensual Blood Draws): Was the statute that authorizes warrantless, non-consensual blood and urine testing unconstitutional? (Yes).

FACTS:  Eubanks was arrested after a hit-and-run accident that killed one victim and injured her six-year-old son. Witnesses estimated Eubanks to have been driving at 60 to 90 miles per hour. After his arrest, Eubanks was forcibly subjected to blood and urine tests, the latter of which tested positive for cannabis, ecstasy, and cocaine metabolite. Following a jury trial, Eubanks was found guilty of first degree murder, failure to report a motor vehicle accident involving death or injury, and aggravated driving under the influence. On appeal, he argued (i) the trial court erred by not instructing the jury on reckless homicide as a lesser-included offense of first degree murder, (ii) his conviction for failure to report an accident must be reversed where the People failed to prove that he did not report the accident at a police station within half an hour, (iii) the statute authorizing warrantless, nonconsensual blood and urine tests is unconstitutional, both on its face and as applied in Eubanks’s case, and (iv) improper comments by the prosecutor denied Eubanks a fair trial.

ARGUMENT:  Eubanks first argued that he was entitled to a jury instruction on reckless homicide since there was some evidence that he acted recklessly in causing Maria's death.

FINDING:  The appellate court agreed with Eubanks and found that there was sufficient evidence of Eubanks's recklessness to instruct the jury on reckless homicide.

ARGUMENT:  Eubanks next complained that his conviction for failure to report the accident within half an hour must be reversed because he was arrested around 10 minutes after the accident and any evidence of his postarrest silence cannot be used against him.

FINDING:  Again, the appellate court agreed with Eubanks and found a defendant's postarrest silence is ‘not admissible for any purpose in the State's case in chief.  Since any evidence of Eubanks's postarrest silence is not admissible, the People could not establish that Eubanks failed to report the accident within half an hour.

ARGUMENT:  Eubanks was subjected to warrantless, nonconsensual blood and urine tests pursuant to section 11–501.2(c)(2) of the Illinois Vehicle Code (625 ILCS 5/11–501.2(c)(2)) , which mandates such tests whenever “a law enforcement officer has probable cause to believe that a motor vehicle driven by * * * a person under the influence of alcohol, other drug or drugs, or intoxicating compound or compounds, or any combination thereof has caused the death or personal injury to another.” Eubanks argues that this section is unconstitutional, both on its face and as applied in his case. He therefore contends that he is entitled to a reversal of his conviction for aggravated driving under the influence and a new trial on the first-degree murder charge.

FINDING:  Once again, the appellate court agreed with Eubanks.  It found the statute to be unconstitutional on its face, insofar as it permits compelled chemical testing without a warrant in all cases where an officer has probable cause to believe that a driver under the influence has caused death or personal injury to another.  


2.
People v. Alex Horine, 2017 IL App (4th) 170128, (4th Dist., December 5, 2017) Grant of Motion to Rescind Summary Suspension - - Affirmed.  

ISSUE:  EVIDENCE (Hearsay):  Did the trial court properly find that the Officer’s testimony concerning what a witness told him was hearsay evidence? (Yes).

FACTS:  Horine was arrested for driving under the influence (625 ILCS 5/11–501(a)(2)). The arresting officer reported Horine refused to submit to or failed to complete testing and, as a result, his driving privileges would be suspended for a minimum of 12 months pursuant to the statutory summary suspension statute (625 ILCS 5/11–501.1). Horine filed a petition to rescind the statutory summary suspension. The trial court granted his petition. Following the hearing, the People filed a petition to reconsider, arguing the court improperly sustained Horine's hearsay objection during the hearing on the petition. The court denied the People's motion. On appeal, the People continued to argue the trial court abused its discretion when it sustained Horine's hearsay objection because the statement was offered to prove the officer's investigatory steps and therefore, not hearsay.

APPEAL: The Appellate Court held that:  (a) hearsay evidence is admissible during a hearing on licensee's petition to rescind statutory summary suspension of his driver's license, and (b) arresting officer's testimony, attempting to explain what he learned during his investigation, was admissible in context of hearing on licensee's petition to rescind statutory summary suspension of his driving privileges.  

FINDING: (A) Officer may testify as to the steps taken in the investigation of a crime when the testimony is necessary and important to fully explain the State's case to the trier of fact, and such testimony cannot include the substance of a conversation with a nontestifying witness.  (B) When licensee asserts the arresting officer did not have reasonable grounds to believe he was driving under the influence as one of the bases for his petition to rescind statutory summary suspension of his driving privileges, the hearing on the petition is analogous to a hearing on a motion to suppress evidence in a criminal case. 625 Ill. Comp. Stat. Ann. 5/2-118.1(b)(2), 5/11-501.1.(C) Hearsay evidence is admissible during a hearing on licensee's petition to rescind statutory summary suspension of his driver's license, though hearsay is not admissible at trial. (D) Hearing on licensee's petition to rescind statutory summary suspension of his driving privileges for refusal to submit to test focuses on the issue of whether the arresting officer had reasonable grounds to believe licensee was driving under the influence (DUI).  (E) At the hearing on licensee's petition to rescind statutory summary suspension of his driving privileges, the testimony sought from the arresting officer, even if it includes hearsay, is permissible as it explains the information the officer possessed at the time and what he reasonably believed based upon that information; this information is essential in determining whether the officer had reasonable grounds to arrest licensee for driving under the influence (DUI), and the trial court could not make a sufficient ruling without it.  (F) When licensee challenges, in his petition to rescind statutory summary suspension of his driving privileges, whether the arresting officer had reasonable grounds to believe licensee was driving under the influence (DUI), the officer's testimony, even if it includes hearsay, is permissible as it provides the court with the necessary information to rule on the petition; although such testimony may constitute impermissible hearsay at trial, such testimony is permissible in this setting.  (G) Even if it included hearsay, arresting officer's testimony, attempting to explain what he learned during his investigation and why he believed he had probable cause to arrest licensee for driving under the influence (DUI), was admissible in context of hearing on licensee's petition to rescind statutory summary suspension of his driving privileges, and officer's testimony was not subject to hearsay objections.


3.
People v. William L. Beck, 2017 IL APP (4th) 160654, (4th Dist., November 30, 2017) Aggravated DUI - - Affirmed.

ISSUES:  1) CONFESSIONS AND ADMISSIONS (Miranda):  Did the police violate this defendant’s Miranda rights by improperly conducting a custodial interrogation? (No); 2) EVIDENCE (Hospital Blood Draw):  Did the People fail to provide a proper foundation for the introduction of this evidence?  (No); 3) EVIDENCE (Police Blood Draw):  Did the Officer have the authority to demand this blood draw? (Yes); 3) EVIDENCE (Retrograde Extrapolation):  Did the trial court err in allowing this evidence to be introduced? (No); 5) EVIDENCE (Medical Records):  Did the trial court err in granting the People access to the defendant’s medical records? (No); 6) EVIDENCE (Use of Seatbelt):  Did the trial court err in refusing to allow the defendant to introduce evidence that his victim was not wearing a seatbelt at the time of the accident? (No).

FACTS:  Following a stipulated bench trial, Beck was found guilty of aggravated driving under the influence of alcohol (DUI) (625 ILCS 5/11–501(d)(1)(C)) and sentenced to 30 months' probation. He appealed, arguing the trial court erred by (1) denying his motion to suppress statements he made to a law enforcement officer, which he alleges occurred during the course of a custodial interrogation and without the benefit of Miranda; (2) denying his motion in limine to bar the People from presenting evidence at trial of the result of a blood draw performed during his hospitalization; (3) denying his motion in limine to bar the People from presenting at trial the results of a blood draw performed at the request of law enforcement; (4) denying his motion in limine to bar the People from offering expert opinion testimony on retrograde extrapolation; (5) overruling his objections to subpoenas duces tecum utilized by the People to obtain his hospital records; and (6) finding evidence relevant to the issue of proximate cause inadmissible.

APPEAL: The Appellate Court held that: (a) this defendant was not in custody when questioned by sheriff's deputy; (b) the results of the defendant's blood draw were admissible under the business record exception to the hearsay rule; (c) the deputy had probable cause to believe that defendant had driven under the influence of alcohol; (d) retrograde extrapolation evidence as a method of estimating an individual's blood alcohol concentration (BAC) had general acceptance in its relevant scientific community; (e) trial court did not abuse its discretion in determining that toxicologist was qualified to render opinions on the topic of retrograde extrapolation; (f) testimony of toxicologist regarding retrograde extrapolation had adequate foundation; and (g) state's request for medical records was sufficiently limited in scope.

FINDING: (A) Defendant was not in custody when questioned by sheriff's deputy, and thus his statements to sheriff's deputy without receiving Miranda warning were admissible at trial for aggravated driving under the influence of alcohol (DUI); deputy's questioning of defendant occurred in the neutral setting of hospital room defendant occupied after his car crash, defendant's parents were present in the room, and although deputy informed defendant that he intended to charge him with DUI, read to him the Warning to Motorist that contained warnings pertaining to a DUI arrest, and issued defendant a DUI citation, there was no show of weapons or force and defendant was not fingerprinted, booked, handcuffed, or restrained in any way.  (B) Defendant's blood draw was taken in the normal course of treating defendant and due to the nature of the incident, an automobile accident crash, that preceded his hospital visit, not at the request of law enforcement, and thus the results of the blood draw were admissible under the business record exception to the hearsay rule at trial for aggravated driving under the influence of alcohol (DUI); defendant was taken to hospital's emergency department following the accident and provided treatment by the hospital's emergency department personnel, nurse testified that she performed blood draw on defendant shortly following his arrival at the direction of an emergency room doctor, and chemical testing was performed in the hospital's laboratory. 625 Ill. Comp. Stat. Ann. 5/11-501.4(a)(1).  (C) Defendant forfeited for appellate review of his conviction for aggravated driving under the influence of alcohol (DUI) his argument that doctor's testimony was improperly obtained, where defendant did not raise the issue at bench trial before the trial court. 725 Ill. Comp. Stat. Ann. 5/114-11(d).  (D) Sheriff's deputy had probable cause to believe that defendant had driven under the influence of alcohol, and thus results of blood draw requested by deputy were admissible at trial for aggravated driving under the influence of alcohol (DUI); deputy learned through his investigation of defendant's automobile crash that the automobile driven by defendant crossed the center line and struck another vehicle head-on, first responder testified that he observed defendant's eyes as being bloodshot and glassy and that defendant smelled of alcohol, and deputy was given information that led him to believe that defendant had been drinking or was under the influence of alcohol prior to deputy seeing him in hospital, at which point deputy also observed defendant's bloodshot eyes and smell of alcohol. 625 Ill. Comp. Stat. Ann. 5/11-501(d)(1)(C).  (E) Retrograde extrapolation evidence as a method of estimating an individual's blood alcohol concentration (BAC) had general acceptance in its relevant scientific community, and thus was admissible at trial for aggravated driving under the influence of alcohol (DUI); trained toxicologist with over 27 years of work experience testified that retrograde extrapolation was an accepted method of determining BAC in the field of toxicology, and relevant case authority supported toxicologist's opinions. 625 Ill. Comp. Stat. Ann. 5/11-501(d)(1)(C)  (F) Trial court did not abuse its discretion in determining that toxicologist was qualified to render opinions on the topic of retrograde extrapolation at trial for aggravated driving under the influence of alcohol (DUI); toxicologist had worked as toxicologist for a total of 27 years in various capacities, including developing and implementing training programs in toxicology, toxicologist held bachelor's degree in biological sciences, completed a graduate course in pharmacology, and completed a toxicology training program, and toxicologist testified he had been accepted as an expert witness in over 100 criminal court proceedings, providing testimony on forensic toxicology, retrograde extrapolation, and the pharmacology of drugs and abuse. (G) Testimony of toxicologist regarding retrograde extrapolation had adequate foundation at trial for aggravated driving under the influence of alcohol (DUI); toxicologist's calculations were based on two blood draws, taken approximately 5.5 hours apart, while allowed toxicologist to determine defendant's actual elimination rate, toxicologist had information in materials provided to him regarding defendant's personal characteristics, including his height, weight, and gender, and toxicologist had information as to when the automobile accident occurred and that defendant reported drinking eight to nine beers over two-hour period prior to accident.  (H) Defendant was not prejudiced by any error in state's failure to pursue defendant's medical records under Health Insurance Portability and Accountability Act (HIPAA), and thus trial court properly admitted the records at bench trial for aggravated driving under the influence of alcohol (DUI); defendant was aware of state's subpoenas and filed timely objections, trial court addressed and considered defendant's objections and conducted in camera reviews of all challenged records, but overruled the objections and released the records to state, and results would have been same had state complied with HIPAA requirements.  (I) State's request for medical records concerning aggravated driving under the influence of alcohol (DUI) charge was sufficiently limited in scope, where state limited information sought in its subpoenas to medical records for treatment defendant received immediately following his motor vehicle accident. S.H.A. 735 ILCS 5/8-802(4)  (J) Any error in the admission of defendant's medical records at stipulated bench trial for aggravated driving under the influence of alcohol (DUI) was harmless; in challenging the admission, defendant expressly referenced only medical records pertaining to his hospital blood draw and a page referencing his last meal prior to his DUI, which were admissible in evidence, stipulated evidence showed that nurse was prepared to testify at a jury trial that defendant stated he had not eaten since the early afternoon on day of his DUI, and no other portion of defendant's medical records contributed in any significant way to trial court's finding of guilt.  (K) Trial court's decision to preclude evidence regarding whether other driver was wearing her seat belt at trial for aggravated driving under the influence of alcohol (DUI) did not deny defendant the ability to present a defense; plain language of statute under which defense was convicted required only that defendant's conduct in driving while intoxicated was a proximate cause of injuries, not the sole or immediate cause, and thus other driver's own conduct allegedly contributing to injuries she sustained would not relieve defendant of criminal liability.


4.
People v. Turmond D. Durden, 2017 IL App (3rd) 160409, (3rd Dist., November 1, 2017) Denial of Petition to Rescind Summary Suspension - - Affirmed.

ISSUES:  1) SUMMARY SUSPENSION (Reasonable Suspicion):  Did the arresting Officer properly ask the defendant to provide a blood or urine sample following his breath test? (Yes); 2) SUMMARY SUSPENSION (Procedure):  Was the Officer required to read the defendant the warning to motorists a second time before asking him to provide a blood or urine sample? (No).

FACTS:  Durden was pulled over and, after failing field sobriety tests, arrested for driving under the influence (DUI) and transported to the police station. At the station, an officer read the defendant the “Warning to Motorist,” and the defendant submitted to a breathalyzer test showing his blood alcohol content was within the legal limit. After that, an officer requested that the defendant submit to blood or urine testing. The defendant refused, and his driver's license was summarily suspended. The defendant filed a petition to rescind his statutory summary suspension. The trial court denied his petition. The defendant appealed, arguing that his petition to rescind should have been granted because the officers (1) lacked reasonable suspicion to request blood or urine testing and (2) failed to issue him a second warning before requesting blood or urine testing.

APPEAL: The Appellate Court held that: (a) police officers had reasonable suspicion to support their request that defendant submit to blood or urine testing after his breath test showed that his blood alcohol level was less than legal limit, and (b) it was not necessary for police officers to provide defendant with “Warning to Motorist” required by implied-consent statute before requesting that defendant submit to blood or urine test.

FINDING: (A) Multiple testing of the blood, breath, or urine of a driver arrested for driving under the influence (DUI), for the purpose of determining the content of alcohol, other drug or drugs, or intoxicating compound or compounds or any combination thereof in the driver's blood, is not always proper; however, a police officer can first require a breath test for alcohol and then require a blood or urine test for drugs. 625 Ill. Comp. Stat. Ann. 5/11-501, 5/11-501.1.  (B) When a defendant arrested for driving under the influence (DUI) submits to one test of the defendant's blood, breath, or urine, and the results indicate that defendant is not under the influence of alcohol, the officer must present reasonable evidence for requesting a second test.  (C) Where a defendant arrested for driving under the influence (DUI) submits to one test of the defendant's blood, breath, or urine, the results indicate that defendant is not under the influence of alcohol, and an officer requests further testing to determine whether there are drugs in the defendant's system, the second test is reasonable, and the defendant's refusal to perform that test warrants suspension of his driver's license.  (D) Police officers had reasonable suspicion to support their request that defendant, who was arrested for driving under the influence (DUI), submit to blood or urine testing after his breath test showed that his blood alcohol level was less than legal limit, where officers found that defendant's actions and behavior, including his erratic driving, glassy eyes, slurred speech, difficulty handling small objects, “unusual statements,” “unusual behaviors,” and failed field sobriety tests, were inconsistent with results of his breath test, which showed that defendant had blood alcohol level of 0.035, and thus it was reasonable for officers to request that defendant undergo further testing to determine if he was under influence of drugs.  (E) It was not necessary for police officer to provide defendant arrested for driving under the influence (DUI) with “Warning to Motorist” required by implied-consent statute before requesting that defendant submit to blood or urine test; officer requested that defendant submit to blood or urine test less than an hour after defendant received initial “Warning to Motorist” and submitted to breath test, and, further, nothing in statute required officer to provide “Warning to Motorist” more than once if more than one test was requested.  (F) To satisfy the statutory requirement that a person who is arrested for driving under the influence (DUI) be warned that refusal to submit to chemical tests of the person's blood, breath, or urine will result in the statutory summary suspension of the person's privilege to operate a motor vehicle, there should be testimony that an officer read the “Warning to Motorist” to the person and introduced the form into evidence at the hearing regarding rescission of such a suspension.  (G) An officer's failure to give the statutorily required warnings to a person who is arrested for driving under the influence (DUI), that refusal to submit to chemical tests of blood, breath, or urine will result in the statutory summary suspension of the person's privilege to operate a motor vehicle, is a ground for rescission of the suspension.  (H) Proceedings regarding revocation of a driver's license based on the driver's failure to submit to chemical testing of blood, breath, or urine following an arrest for driving under the influence (DUI) are civil and administrative in nature with due process safeguards in place.


5.
People v. George Grigorov, 2017 IL App (1st) 143274, (1st Dist., June 27, 2017) Aggravated DUI - - Conviction Affirmed; Case Remanded with Directions.  (MODIFIED UPON DENIAL OF REHEARING – October 10, 2017.)

ISSUES:  1) FEES AND FINES (Credit):  Was this defendant entitled to additional pre-sentencing credit?  (Yes).  2) APPELLATE JURISDICTION (Fees and Fines):  Did the appellate court have the authority to consider this defendant’s complaint about the propriety of the fees and fines levied against him? (No).

FACTS:  Pursuant to a negotiated guilty plea, the defendant was convicted of aggravated driving under the influence of alcohol (ADUI) and driving on a revoked or suspended license. He was sentenced to concurrent prison terms of six and three years with fines and fees. He appealed from an order denying his petition for revocation of fines based upon his alleged inability to pay. On appeal, he abandoned his claim regarding inability to pay, but he contended for the first time that he should receive presentencing detention credit against his fines and that certain of his fines and fees were erroneously assessed.

APPEAL: On denial of rehearing, the Appellate Court held that: (a) the defendant's fee challenge was beyond the scope of his appeal; (b) the 30-day period for the defendant to appeal from his fines and fees began to run on the date on which sentence was imposed; and (c) his challenge to his $5000 offense fine could not be raised for the first time in a petition for a rehearing.

FINDING: (A) Defendant's motion to vacate $6,000 in imposed assessments because of an inability to pay following his convictions for aggravated driving under the influence of alcohol (ADUI) and driving on a revoked or suspended license was a collateral action not subject to the ordinary 30–day jurisdictional time limit, and therefore, because the trial court did not lose jurisdiction to consider the motion, the Appellate Court had jurisdiction over defendant's appeal. 730 Ill. Comp. Stat. Ann. 5/5-9-2.  (B) Defendant's fee challenge was beyond the scope of his appeal from the denial of his postconviction petition, when, although he appealed the dismissal, he did not assert any error, but instead sought presentence credit and challenged the imposition of a DNA analysis fee; defendant had sought revocation of his fines solely on the basis of his inability to pay, did not assert that the trial court exceeded its authority in imposing the fines in the first place, and did not claim that the trial court lacked personal or subject-matter jurisdiction to impose fees following his guilty plea, or claim that the fee statute was facially unconstitutional.  (C) The 30-day period for defendant to appeal from fines and fees imposed upon his guilty plea to aggravated driving under the influence of alcohol (ADUI) and driving on a revoked or suspended license began to run on the date on which sentence was imposed.  (D) Defendant's argument that imposition of $5000 offense fine for driving under the influence of alcohol (DUI) was a defect affecting substantial rights, thus invoking plain error rule, could not be raised for first time in petition for rehearing on appeal from denial of postconviction petition for revocation of fines. 625 Ill. Comp. Stat. Ann. 5/11-501(d)(2)(E)
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