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SUMMER ISSUE – 2018

ILLINOIS APPELLATE COURT


1.
Carolan v. City of Chicago, 2018 IL App (1st) 170205, (1st Dist., June 18, 2018) Grant of Summary Judgment - - Affirmed.

FACTS:  Carolan, as independent executor of the estate of Michael J. Norton, deceased, and Brittany Norton, the decedent's daughter (collectively, plaintiffs), sued the City of Chicago (city) and the Office of Emergency Management and Communications (OEMC) to recover damages for the death of Michael J. Norton. Plaintiffs alleged that defendants failed to timely dispatch police in response to a 911 call reporting an armed robbery in progress at Norton's convenience store and that Norton was shot and killed less than two minutes before police arrived. The trial court granted summary judgment in favor of the city on the basis that the city was immune under the Local Governmental and Governmental Employees Tort Immunity Act (Tort Immunity Act) (745 ILCS 10/4–102), that the city did not owe Norton any duty, and that plaintiffs could not establish either proximate cause or that the city engaged in willful and wanton misconduct.

ISSUE:  LAW ENFORCEMENT LIABILITY (Failure to provide police protection):  Could the City be held liable for failing to dispatch police assistance in time to save the victim from being shot? (No).

FINDING:  Here, similar to the situation in DeSmet, a passerby called 911 to report an emergency situation and the City failed to dispatch police in response to the first emergency call. Under these circumstances, the assistance required of the City's 911 service—a police response to a crime in progress—clearly falls within section 4–102's “police protection services.” Under the holding of DeSmet, we conclude that section 4–102 of the Tort Immunity Act provides immunity to the City for any failure to provide police protection services or for any inadequate provision of those services.Based on the record before us, we agree with the circuit court that there is no genuine issue of material fact that the City's conduct fell below the standard of willful or wanton. Therefore, even if section 15.1 of the Emergency Telephone System Act applied, the City would be immune from civil liability.
FEDERAL SEVENTH CIRCUIT COURT OF APPEALS


1.
Capps v. Drake, 894 F.3d 802, June 29, 2018 

ISSUE:  Did the District Court properly refuse to award attorney’s fees in this case?  ANSWER:  No.
FACTS:  Capps sued six law enforcement officers under 42 U.S.C. 1983, for failure to intervene in an unlawful search and for use of excessive force. The parties attempted to negotiate a settlement: the defendants offered $47,500; Capps countered with $2 million. The defendants then offered $200,000, Capps demanded $3.5 million. Capps’s final settlement demand was for $3.6 million, which the defendants rejected. At trial, Capps succeeded on eight of his 10 claims, including his failure-to-intervene claims against each defendant and on his excessive-force claims against two defendants. A jury awarded Capps $22,000 in compensatory damages and $10,092 in punitive damages. After trial Capps sought to recover attorney’s fees pursuant to section 1988(b). After a failed settlement conference before a magistrate, the trial judge sua sponte “referred” the fee petition Chief Judge Reagan. No party objected. Judge Reagan explained that he was hearing the motion because he has a special interest in attorney’s fees based on his work with the Illinois Attorney Registration and Disciplinary Commission and other experiences. Judge Reagan denied the petition. The Seventh Circuit reversed. Capps was awarded substantial damages and thus should have been awarded attorney’s fees. 

FINDING:  Arrestee who obtained a favorable judgment of $22,000 in compensatory damages and $10,092 in punitive damages, upon a jury verdict, in a § 1983 action against law enforcement officers, was entitled to an award of reasonable attorney fees, even though the damages awarded were less than the pretrial $200,000 settlement offered by the officers, where officers never made a proper pretrial offer of judgment, and arrestee's primary focus in the litigation was officers' acknowledgment of responsibility, rather than a large damages award, and he made no specific monetary request to the jury.


2.
Freelain v. Village of Oak Park, 888 F.3d 895, April 30, 2018

ISSUE:  Did the Village improperly retaliate against this Officer?  ANSWER:  No.

FACTS:  Freelain worked as a police officer for five years before Sergeant Vardal made what Freelain perceived as inappropriate and unwelcome sexual advances toward him. According to Freelain, he was not the only person subjected to Vardals' sexual harassment. After Freelain rebuffed Vardal’s invitations, he claims, she escalated a pattern of harassment and he percriticism of his performance. After an incident prompted him to report the misconduct, Freelain began expriencing migraine headaches and other medical conditions that he has attributed to stress related to the harassment. As Freelain began taking time off, tensions rose between him and the police department. Freelain claimed that as a result of his medical condition and use of leave time, the village retaliated against him in violation of the Family and Medical Leave Act, 29 U.S.C. 2601, and the Americans with Disabilities Act, 42 U.S.C. 12101. The Seventh Circuit affirmed summary judgment in favor of the village. The acts that Freelain has identified as retaliation would not discourage a reasonable employee from exercising his rights under the statutes. Freelain was allowed to take all the unpaid leave he wanted or needed. His claims assert that doing exactly what the FMLA allows—placing an employee on unpaid leave—violated the anti-retaliation provisions of the FMLA and ADA. 

FINDING #1:  There was no evidence village acted with malice or recklessness in first ordering police officer to undergo a psychological evaluation and to await clearance before returning for duty, which took nearly seven weeks, classifying officer's leave during this period as “self-sick” which allowed time to be deducted from his bank of sick days, and later taking two months to carry out its decision to reclassify the leave, credit officer's sick leave balance, and pay him for the time he had remained on leave after exhausting his paid leave, and thus, officer was limited by the FMLA and ADA to recovering compensation due or actual losses incurred, which village had already provided.  FINDING #2:  Village did not act unreasonably by ordering police officer to undergo a fitness for duty psychological evaluation after taking several weeks off due to stress-related medical symptoms, and thus requiring the evaluation was not a materially adverse action that would support retaliation claims under FMLA or ADA; even absent a formal village policy dictating when to refer officers for psychological evaluations, the evaluation fit safely within the bounds of a permissible medical examination, and there was no evidence that village treated officer differently from other officers or singled him out unlawfully for this fitness for duty examination.  FINDING #3:  Village's three-month delay in approving police officer's request for approval of secondary employment with a private security company was not a materially adverse action that would support retaliation claims under FMLA or ADA; officer did not show that village had a policy or practice of granting approval for secondary employment automatically, village retained authority to approve or disapprove of secondary employment, the approval process took different times for different officers, and there was no evidence that officer was singled out for a slow-walk because he exercised his rights under the FMLA and ADA.


3.
Otis v. Demarasse, 886 F.3d 639, April 2, 2018 
ISSUE:  Was this Officer immune from liability for failing to provide his arrestee with medical care?  ANSWER:  No.
FACTS:  Otis’s amended pro se 42 U.S.C. 1983 complaint alleged that Waterford Officer Demarasse stopped Otis on suspicion of driving while intoxicated. Otis claims she alerted the officer that she was “very sick and bleeding” heavily and asked to be taken to a hospital. Demarasse refused and proceeded to administer a field sobriety test; Otis felt she was “about to pass out” and, again, asked to be taken to a hospital. Demarasse allegedly refused, arrested Otis, cuffed her, and drove her to the police station, where Otis claims, she was subjected to additional testing, then taken to jail, where she was held for 12 hours. Her blood sample was negative for alcohol and controlled substances. Otis then "inexplicably" sent the court more than 100 pages of attachments, mostly police reports and medical records, attempting to add the municipalities as defendants Demarasse’s report contradicted Otis’s allegations and recounts driving Otis to Burlington Memorial Hospital. Reports from another hospital establish that, two days later, Otis was diagnosed with “[a]cute blood loss anemia secondary to dysfunctional uterine bleeding.” The court dismissed her action, finding Otis’s allegations “no longer plausible.” The Seventh Circuit vacated. The district court erred in concluding that Otis had pleaded herself out of court by attaching the police report, which contained facts different from those in the complaint. Otis’s submissions fairly allege that Demarasse knew about her need for medical attention and responded in an objectively unreasonable manner. 

FINDING:  Arresting officer's alleged conduct in failing to obtain medical care for arrestee, who was allegedly bleeding profusely, after stopping her for driving while intoxicated, even though officer was allegedly aware of the bleeding and arrestee twice asked the officer to take her to the hospital, supported arrestee's § 1983 Fourth Amendment claim for unreasonably denying medical care for a serious medical condition.

SPRING ISSUE – 2018

ILLINOIS APPELLATE COURT


1.
Price v. City of Chicago, 2018 IL APP (1st) 161599, (1st Dist., February 20, 2018) Judgment of Liability - - Affirmed.  

FACTS:  Niko Husband was shot and killed by a police officer. This case was filed by the administrator of Husband's estate seeking damages for wrongful death. The Officer and the City of Chicago countered that the shooting was justified under Illinois law. The jury returned a general verdict against the defendants, and in favor of plaintiff, for $3.5 million. The jury also answered two special interrogatories. The first special interrogatory asked whether the Officer “reasonably believe[d] that Niko Husband's actions placed him or his fellow officers in imminent threat of death or serious bodily harm” when he shot Husband. The jury answered “Yes.” The second special interrogatory asked whether the Officer's “conduct in shooting Niko Husband [was] willful and wanton.” The jury answered “Yes.” Finding that the answer to the first special interrogatory controlled the verdict, the trial court entered a judgment of no liability in favor of defendants.
ISSUE:  USE OF FORCE (Liability):  Did the trial court err in finding that the jury’s answer to the first special interrogatory controlled the general verdict? (Yes).

FINDING #1:  Jury's affirmative answer to special interrogatory, that police officer who shot victim had a reasonable belief that victim's actions placed officer and fellow officers in imminent threat of death or serious bodily harm, was not inconsistent with general verdict in favor of victim's estate, and thus did not control the general verdict; jury's special finding left open the question of whether officer's decision to kill victim was reasonably necessary under the circumstances, the general verdict answered the question in the negative, and a reasonable hypothesis existed that the officer's use of deadly force was not reasonable necessary to prevent the threat he faced.  FINDING #2:  Jury's affirmative answer to special interrogatory, that police officer's conduct in shooting victim was willful or wanton, resolved question, in wrongful death action, of whether the shooting was justified, where jury instructions correctly defined willful and wanton conduct as including the words “without legal justification.”  FINDING #3:  Victim's estate, in its action against city arising from fatal police shooting, did not argue a different theory of the case on appeal than presented to the jury; although city argued that estate's first theory of the case was confined to the argument that officer was unreasonable in his belief that death or great bodily harm was imminent, as victim never pulled or pointed a gun, this was not a different theory from the argument that officer's use of deadly force was not reasonably necessary under the circumstances, as victim never pointed a gun at officer or never possessed a weapon in the first place.
FEDERAL SEVENTH CIRCUIT COURT OF APPEALS


1.
Sanzone v. Gray, 884 F.3d 736, March 8, 2018.

FACTS:  Suspect's sister, on behalf of suspect's estate, brought § 1983 action against law enforcement officer, among others, for various claims including false arrest and excessive force in violation of the Fourth Amendment. The United States District Court denied officer's motion for summary judgment. Officer appealed.

ISSUE:  Did the Officer violated this suspect’s Fourth Amendment rights by shooting him?

APPEAL:  The Court of Appeals held that: (a) the Court of Appeals had jurisdiction to review the district court's denial of qualified immunity, and (b) officer did not violate suspect's Fourth Amendment right, and therefore, officer was entitled to qualified immunity.


2.
Horton v. Pobjecky, 883 F.3d 941, February 27, 2018.
FACTS:  Administrator of estate of deceased attempted robbery suspect, who was shot and killed by off-duty county sheriff's deputy, brought action against deputy, county, and sheriff, asserting claims for excessive force and failure to provide medical care under § 1983 along with various state law claims. The United States District Court granted summary judgment in favor of defendants. Administrator appealed.

ISSUE:  Did the Officer’s use of deadly force violate the Fourth Amendment?
APPEAL:  The Court of Appeals held that: (a) this deputy's use of deadly force did not violate the Fourth Amendment; (b) this deputy's response to a suspect's medical needs did not violate the Fourth Amendment; and (c) this deputy and the sheriff were entitled to immunity under the Illinois Local Government and Governmental Employees Tort Immunity Act.


3.
Haze v. Kubicek, 880 F.3d 946, January 30, 2018.

FACTS:  Arrestee brought § 1983 action against officer alleging officer violated his rights under the Fourth and Fourteenth Amendments by stopping him without reasonable suspicion, falsely arresting him, and using excessive force. Following denial of arrestee's motion for summary judgment on the false-arrest claim, a jury found that officer lacked requisite reasonable suspicion to stop arrestee but that the stop was not the proximate cause of any compensable injury, and the jury exonerated officer on the remaining claims. The United States District Court denied arrestee's subsequent motions for judgment notwithstanding the verdict and for a new trial. Arrestee appealed.

ISSUE:  Could the Officer lack sufficient reasonable suspicion to justify stopping this suspect and not use excessive forcing in making the stop?

APPEAL:  The Court of Appeals held that: (a) the arrestee was procedurally barred from challenging district court's denial of his motion for summary judgment on his false-arrest claim; (b) the jury verdict, finding that although officer lacked adequate suspicion to justify temporary detention, the force he later used was not excessive under all the circumstances, was not fatally inconsistent; and (c) the district court reasonably exercised its discretion in denying arrestee's request for declaratory judgment to give effect to jury’s verdict on unlawful stop claim.


4.
Sanchez v. City of Chicago, 880 F.3d 349, January 16, 2018.
FACTS:  Motorist brought § 1983 action against police officer who arrested him for driving under the influence, and jail guard, alleging excessive force and false arrest claims against officer. The United States District Court accepted jury's partial verdict in favor of officer, declared mistrial on motorist's claim against guard, and, after motorist settled his claim against guard, denied motorist's motion for new trial on claims against officer. Motorist appealed.

ISSUE:  Was the Officer liable for falsely arresting this suspect for DUI and did the correctional Officer use excessive force against the suspect?

APPEAL:  The Court of Appeals held that: (a) Heck did not apply so as to bar motorist's action; (b) collateral estoppel barred motorist from rearguing claims he made in state court post-conviction proceedings, to avoid preclusive effect of his criminal conviction; (c) the District Court's error, if any, in excluding portion of arrest report showing lockup keeper's notation that motorist did not appear visibly intoxicated at time he was placed in jail was harmless, and, thus, did not warrant new trial; (d) the District Court did not commit plain error in admitting portions of police officer's deposition and paramedic's report into evidence; (e) the District Court was within its discretion in accepting jury's partial verdict; and (f) the cumulative effect of the  District Court's harmless errors did not so infect the jury's deliberation as to deny the motorist a fundamentally fair trial.


5.
Swanigan v. City of Chicago, 775 F.3d 953, Jan. 9, 2015.

FACTS:  Arrestee commenced action against municipality and police officers, alleging various constitutional violations under § 1983 and several state-law claims. Arrestee's Monell policy-or-practice claim against municipality became a separate lawsuit and was stayed. The United States District Court dismissed the action against the municipality after a jury verdict against the officers. Arrestee appealed.

ISSUE:  Could the City be sued by the suspect following a finding of a judgment of $1 against the Officer?

APPEAL:  The Court of Appeals held that: (a) municipality's promise to indemnify its police officers and pay nominal damages of $1 for any Monell liability was not offer of judgment; (b) the district court could not prevent arrestee from pursuing potentially viable Monell claims that sought additional equitable relief or were distinct from claims against police officers; and (c) the arrestee was entitled to amend his Monell claims.

WINTER ISSUE – 2018


1.
Carmen Consolino v. Brian Towne, et al., No. 16-3681, 872 F.3d 825, October 2, 2017

ISSUE:  Did the Officer’s supervisors retaliate against him for engaging in speech protected by the First Amendment?
FACTS:  Correctional officer brought § 1983 action against the sheriff, chief of staff, and compliance officer, alleging retaliation based on speech. The United States District Court granted summary judgment in favor of defendants. Plaintiff appealed.

APPEAL:  The Court of Appeals held that: (a) officer's summary judgment affidavit was speculative and lacked probative value in determining whether sheriff knew about his testimony in hearing regarding coworker's complaint; (b) officer's e-mail did not raise factual issue as to whether sheriff and supervisor knew of his testimony; (c) supervisor's summary judgment affidavit denying any knowledge of correctional officer's testimony did not conflict with his prior deposition testimony; and (d) compliance officer had no involvement in decision to deny correctional officer's request for assignment to special task force.


2.
Ronald Forgue, v. City of Chicago, et al., No. 16-2857, 873 F.3d 962, October 17, 2017

ISSUE:  Did the Officer properly allege a violation of his First Amendment rights?
FACTS:  Police officer brought § 1983 action against city and over 40 individual police officers, asserting claims for First Amendment retaliation and violations of his equal protection and procedural due process rights. The United States District Court dismissed. Officer appealed.

APPEAL:  The Court of Appeals held that: (a) the officer's internal complaints did not constitute protected speech under First Amendment; (b) the officer was barred from asserting § 1983 class-of-one equal protection claim against city and department officials; and (c) the officer sufficiently stated a claim for a violation of his due process rights.


3.
Michael A. White, et al., v. Steven L. Hefel, et al., No. 16-1051, 875 F.3d 350, November 7, 2017 

ISSUE:  Were these Officers liable for the damage they cause during their warrantless entry into the White household?  (No).
FACTS:  Homeowners and their children brought § 1983 action against city police officers, relating to entry and search of home when police were pursuing a teenager, and asserting claims for warrantless search and seizure, excessive force, and failure to intervene. At trial, the United States District Court granted judgment as a matter of law (JMOL) to officers on search and seizure claims, and jury decided in favor of officers on excessive force and failure to intervene claims. Homeowners and children appealed.

APPEAL:  The Court of Appeals held that: (a) the police had probable cause to arrest teenager for criminal trespass; (b) the police were not required to procure a warrant before entering the home and conducting a protective search; and (c) any error was harmless as to jury instructions that failed to convey that the key inquiry was the amount of force used, not the degree of harm that was inflicted. 


4.
Michael Collins, v. Village of Palatine, No. 16-3395, 875 F.3d 839, November 16, 2017

ISSUE:   Were the Village liable for improperly revealing information about Collins?  (No).
FACTS:  Motorist who received city traffic citation placed on windshield of his car in public view brought putative class action, alleging that city violated Driver's Privacy Protection Act (DPPA) by improperly disclosing personal information about him from motor vehicle records. The United States District Court dismissed the complaint, and the motorist appealed.

APPEAL:  The Court of Appeals held that limitations period for motorist to file suit resumed when district court dismissed earlier proposed class action with prejudice before ruling on class certification motion.


5.
David A. Bertha, v. Michael Sullivan, et al., No. 16-3916, December 11, 2017

ISSUE:  Were the Officers liable for Bertha’s arrest and prosecution?  (Perhaps.)
FACTS:  David Bertha, a former lawyer, initiated this civil-rights action against the state judges, prosecutors, county sheriff, and court-appointed mental-health evaluator involved in his criminal cases for trespass and contempt. The district court dismissed Bertha's suit with prejudice because of perceived deficiencies in his original complaint. By then, however, Bertha had filed, as a matter of course, an amended complaint that the district judge refused to consider.

ARUGMENT:  Bertha argued that the District Court erred in dismissing his complaint.

FINDING:  The Court of Appeals held that because it could not say that Bertha's suit was frivolous, in particular some of his allegations against the law-enforcement officers working at the jail and courthouse, the District Court erred in summarily dismissing Bertha’s complaint.

SUMMER - 2017


1.
Octavia Mitchell v. City of Chicago, et al., 862 F.3d 583, No. 14-2957, July 5, 2017

CASE:  Mother of 18-year-old who was fatally shot by city police officers during traffic stop brought § 1983 excessive force action against city and officers. Following entry of judgment in favor of defendants, the District Court denied mother's motion for new trial. Mother appealed.

FACTS:  On April 24, 2010, Chicago Police Officers pulled over eighteen-year-old Izael Jackson (“Jackson”) for a missing front license plate. He was shot three times in the back by the officers and died the next day. Jackson's mother, Octavia Mitchell (“Mitchell”), brought a civil suit for excessive force and wrongful death against the City of Chicago and the officers for the officers' traffic stop turned homicide. After months of discovery the case went to trial. The jury returned a verdict in favor of the defendants and the district court entered its judgment.  On appeal, Mitchell argued that the trial court erred by excluding evidence or argument relating to a failure to test DNA swabs recovered from the scene of the shooting. 

RESULT:  The Court of Appeals held that: (a) the mother failed to offer good cause for delay in serving subpoena on Illinois State Police Forensic Services Laboratory, and (b) the evidence regarding lack of testing of DNA swabs from a gun allegedly fired at the officers was irrelevant.


2.
Jennifer R. Wilson-Trattner, v. Robert Campbell, et al., 863 F.3d 589, No. 16-2509, July 11, 2017

CASE:  Alleged domestic abuse victim brought action against county sheriff's department and department officials, asserting claims for violation of substantive due process and failure to train under § 1983, and intentional infliction of emotional distress claim under Indiana law. The District Court granted the defendants' motion for summary judgment. Victim appealed. 

FACTS:  In this appeal, the Plaintiff argues that the district court incorrectly granted summary judgment for the defense on three of her claims: a substantive due process claim under 42 U.S.C. § 1983, a failure to train claim under 42 U.S.C. § 1983 and an intentional infliction of emotional distress claim under Indiana law. Each of these is based on allegations that officers of the Hancock County, Indiana Sherriff's Department improperly responded to the Plaintiff's complaints of domestic abuse. 

RESULT:  The Court of Appeals held that: (a) the department's response to this victim's complaints of abuse did not violate the victim's right to substantive due process under the state-created danger theory, and (b) the victim failed to establish that the defendants' conduct was extreme or outrageous, as required to support claim for intentional infliction of emotional distress.


3.
Detlef Sommerfield, v. City of Chicago, 863 F.3d 645, No. 12-1506, July 12, 2017

CASE:  City police officer brought action against his employer, alleging discrimination based on ethnicity and religion in violation of Title VII. A jury awarded officer $30,000 and officer's lawyer sought attorney fees. The District Court awarded fees in part. Officer appealed.

FACTS:  After years of protracted litigation, a jury awarded Chicago Police Officer Detlef Sommerfield $30,000 in his workplace discrimination suit. For his efforts, Sommerfield's lawyer requested $1.5 million in attorney's fees, a sum the district court reduced to $430,000. Sommerfield now appeals, challenging the district court's handling of his case and, in particular, its refusal to grant his attorney the full $1.5 million. 

RESULT:  The Court of Appeals held that: (a) allegations of complaint were outside scope of officer's EEOC charge; (b) city's failure to disclose city council resolutions congratulating another officer on his retirement did not require sanctions; and (c) district court did not abuse its discretion in fashioning attorney fee.


4.
Reginald Pittman, v. County of Madison, Illinois, et al., 863 F.3d 734, No. 16-3291, August 18, 2017

CASE:  By and through his guardian, pretrial detainee brought § 1983 action against jail guards, alleging that defendants were deliberately indifferent to his risk of suicide in violation of the Fourteenth Amendment. Following jury trial, the District Court entered judgment in favor of defendants. Detainee appealed. The Court of Appeals held that district court abused its discretion in excluding videotaped interview of inmate from admission at trial.

FACTS:  On the night of December 19, 2007, Reginald Pittman, a pretrial detainee in the Madison County, Illinois, jail, hanged himself from the bars of his cell (of which he was the only occupant) with a blanket. He did not die, but he sustained brain damage that has left him in a vegetative state, cared for entirely by his mother with no government benefits. This suit, brought on his behalf, charges deliberate indifference by guards and other jail staff to the risk of his attempting suicide, in violation of the Eighth Amendment. See Estelle v. Gamble, 429 U.S. 97, 97 S. Ct. 285, 50 L.Ed.2d 251 (1976).

RESULT:  The Court of Appeals held that the district court abused its discretion in excluding videotaped interview of inmate from admission at trial.


5.
Meryl Squires-Cannon, v. Dennis White, et al., 864 F.3d 515, No. 16-3118, July 19, 2017

CASE:  Former owner of real property purchased by county commission at foreclosure sale brought action against commission, its general counsel, its outside lawyer and his law firm, several of its staff or board members, and police officers who had arrested her for trespassing, asserting false arrest and malicious prosecution claims. The District Court granted defendants' motions to dismiss. Former owner appealed.  The Court of Appeals held that probable cause existed to arrest former owner for criminal trespass under Illinois law.

RESULT:  The Court of Appeals held that probable cause existed to arrest the former owner for criminal trespass under Illinois law.


6.
Davin Green, v. Jonathon Newport, 868 F.3d 629, No. 17-1263, August 22, 2017

CASE:  Driver brought a § 1983 action against an officer alleging violation of his Fourth Amendment rights arising from a stop and frisk conducted without reasonable suspicion. The District Court denied the officer's motion for summary judgment on qualified immunity grounds. The Officer appealed.

RESULT:  The Court of Appeals held that: (a) officer's stop did not violate driver's clearly established Fourth Amendment rights, and (b) officer's frisk of driver did not violate driver's clearly established Fourth Amendment rights.


7.
Joseph Doornbos, v. City of Chicago, et al., 868 F.3d 572, No. 16-1770, August 18, 2017.

CASE:  Arrestee filed § 1983 action against arresting officers and city, alleging use of excessive force, failure to intervene, and malicious prosecution claims. The District Court entered judgment, upon a jury verdict, in favor of the officers. The arrestee appealed.

RESULT:  The Court of Appeals held that: (a) evidence of arrestee's possession of a very small amount of marijuana at the time of the arrest was relevant, in excessive force claim; (b) probative value of marijuana evidence was not outweighed by danger of unfair prejudice; (c) the District Court erred in refusing to provide jury instruction on when frisks were justified; (d) officers attempting to conduct investigatory stop were required to identify themselves as officers, in order to comply with the Fourth Amendment's reasonableness requirement; and (e) the erroneous jury instructions prejudiced the arrestee, entitling him to a new trial.


8.
Estate of James Franklin Perry, et al., v. Cheryl Wenzel, et al., 872 F.3d 439, Nos. 16-2353 and 16-3130, September 18, 2017.

CASE:  Estate of detainee who suffered from multiple seizures and eventually died at county jail brought § 1983 action in state court against county, city, and various county and city law enforcement officers and medical personnel, alleging that they were deliberately indifferent to detainee's serious medical needs. Defendants removed action to federal court. The District Court granted the defendants' motions for summary judgment and county defendants' motion for sanctions, and subsequently granted the county defendants' motion for attorney's fees and costs. The Estate appealed.

RESULT:  The Court of Appeals held that: (a) the Fourth Amendment, rather than Eighth Amendment, governed § 1983 claims; (b) fact issues in this case precluded summary judgment on the Fourth Amendment claims against the city police officers; (c) the detainee was in the county's custody for § 1983 purposes; (d) a fact issue existed as to whether the nurses' actions were objectively reasonable; (e) the county corrections officers were entitled to rely on the nurses' professional medical judgment without subjecting themselves to § 1983 liability; but (f) the medical discretion exception to Wisconsin's doctrine of governmental immunity did not bar state-law claims against the nurses.

JULY - 2017


1.
Mark A. Weiss v. Wayne Barrobeau, et al., 853 F.3d 873, April 7, 2017

FACTS:  State inmate filed § 1983 action alleging that corrections employees failed to prevent assault by his cellmate, and failed to timely treat his broken ankle, in violation of Eighth Amendment. The District Court entered summary judgment in employees' favor, and inmate appealed.

APPEAL:  The Court of Appeals held that summary judgment for failure to exhaust administrative remedies was not warranted.


2.
Howell v. Smith, 853 F.3d 892, April 10, 2017

FACTS:  Road rage suspect brought against police officer in state court, alleging various tort claims and constitutional violations arising from officer's use of handcuffs following traffic stop. The District Court denied the officer's motion for summary judgment, and he appealed.

APPEAL:  The Court of Appeals held that officer's use of handcuffs did not violate suspect's Fourth Amendment rights.


3.
Tina M. Ewell, v. Eric Toney, et al., 853 F.3d 911, April 10, 2017

FACTS:  Arrestee filed § 1983 action alleging that police detectives and district attorney arrested and held her without probable cause and had conspired to deprive her of her constitutional rights by false arrest and unlawful detention. The District Court dismissed the complaint, and the arrestee appealed.

APPEAL:  The Court of Appeals held that: (a) the arrestee lacked standing to assert claims challenging her detention; (b) the arrestee was not injured by any unreasonable delay in obtaining a prompt judicial determination of probable cause; (c) the detective was not responsible for any delay in obtaining a judicial determination of probable cause; and (d) the detectives were entitled to qualified immunity with regard the false arrest claim.


4.
Eric T. Alston v. City of Madison, et al., 853 F.3d 901, April 10, 2017

FACTS:  African-American probationer brought § 1983 action against city, city police officers, and his probation officer, alleging that he was placed in deterrence program to increase surveillance of repeat violent offenders in city because of his race in violation of his equal protection rights, that his inclusion in program deprived him of liberty without due process of law, and that probation officer issued apprehension request without reasonable suspicion. The District Court granted the defendants' motion for summary judgment. The probationer appealed.

APPEAL:  The Court of Appeals held that: (a) the fact that a substantial majority of individuals included in the program were African-Americans was insufficient to establish that the City acted with a discriminatory purpose; (b) the probationer's inclusion in the program did not alter a previously recognized legal status or right; and (c) the probation officer had a reasonable suspicion that the probationer missed a required appointment in violation of the terms of his probation.  


5.
Milwaukee Police Association, et al. v. City of Milwaukee, 856 F.3d 480, May 3, 2017 

FACTS:  Police officers and their union filed § 1983 action against city challenging provision of its corporate charter requiring all law enforcement, fire, and emergency personnel to reside within 15 miles of city limits. The District Court granted the city's motion for judgment on pleadings, and the plaintiffs appealed.

APPEAL:  The Court of Appeals held that: (a) the officers did not have substantive due process right to be free from city's residency requirement, and (b) the requirement did not violate procedural due process.


6.
Daniel Medici, Dennis Leet, and John Kukielka, et al., v. City of Chicago, 856 F.3d 530, May 10, 2017

FACTS:  City police officers brought action seeking declaratory judgment that city's policy requiring on-duty officers to cover their tattoos violated their First Amendment free speech rights. The District Court dismissed the complaint, and the officers appealed. The City moved to dismiss the appeal.

APPEAL:  The Court of Appeals held that: (a) the action became moot when City declined to appeal an arbitration award upholding the police union's grievance regarding the order, and (b) the vacatur of the district court's judgment in the City's favor was in order.


7.
Kenneth Baker, et al., v. Jean M. Lindgren, et al., 856 F.3d 498, May 10, 2017

FACTS:  Arrestee and members of his family brought § 1983 civil rights claims against city, city police officers, employees of an automobile repossession company, and the automobile repossession company, claiming that police officers unconstitutionally searched and entered arrestee's home, and arrested arrestee after being given false and insufficient information by an employee of the repossession company, who was attempting to locate arrestee's daughter. After awarding the arrestee $25,000 on his false arrest claim and $5,000 on his claim for malicious prosecution, the District Court granted attorneys' fees to the arrestee, subject to a 50% reduction for a limited success, but denied the arrestee costs as the prevailing party, instead awarding costs to the police officers. The arrestee appealed.

APPEAL:  The Court of Appeals held that: (a) the District Court did not abuse its discretion in determining that city and city police officers were prevailing parties, and (b) the arrestee did not waive the issue that the District Court erroneously double-discounted 77.9 hours from the arrestee's request for attorneys' fees.

APRIL - 2017

1.
White v. Pauly, 137 S. Ct. 548, Jan. 9, 2017


FACTS:  Representative of deceased victim's estate brought § 1983 action alleging that police officers used excessive force by shooting victim through window of his house while investigating an earlier road-rage incident involving his brother. The United States District entered an order denying officers' motions for summary judgment on qualified immunity grounds. Officers appealed. The United States Court of Appeals affirmed. The Officers appealed.

APPEAL:  The Supreme Court held that officer who shot the victim did not violate a clearly established right.  

2.
Manuel v. City of Joliet, No. 14-9496, 137 S. Ct. 911, March 21, 2016  

FACTS:  During a traffic stop, police officers in Joliet, Illinois, searched petitioner Elijah Manuel and found a vitamin bottle containing pills. Suspecting the pills to be illegal drugs, the officers conducted a field test, which came back negative for any controlled substance. Still, they arrested Manuel and took him to the police station. There, an evidence technician tested the pills and got the same negative result, but claimed in his report that one of the pills tested “positive for the probable presence of ecstasy.” An arresting officer also reported that, based on his “training and experience,” he “knew the pills to be ecstasy.” On the basis of those false statements, another officer filed a sworn complaint charging Manuel with unlawful possession of a controlled substance. Relying exclusively on that complaint, a county court judge found probable cause to detain Manuel pending trial.  While Manuel was in jail, the Illinois police laboratory tested the seized pills and reported that they contained no controlled substances. But Manuel remained in custody, spending a total of 48 days in pretrial detention. More than two years after his arrest, but less than two years after his criminal case was dismissed, Manuel filed a civil rights lawsuit against Joliet and several of its police officers (collectively, the City), alleging that his arrest and detention violated the Fourth Amendment. The District Court dismissed Manuel's suit, holding, first, that the applicable two-year statute of limitations barred his unlawful arrest claim, and, second, that under binding Circuit precedent, pretrial detention following the start of legal process (here, the judge's probable-cause determination) could not give rise to a Fourth Amendment claim. Manuel appealed the dismissal of his unlawful detention claim; the Seventh Circuit affirmed.  The Supreme Court took the appeal.

APPEAL:  The Supreme Court held that the Fourth Amendment governs a claim for unlawful pretrial detention even beyond the start of legal process. 

ILLINOIS APPELLATE COURT DECISION

1.

Freeman v. City of Chicago, 2017 IL App (1st) 153644, (1st Dist., March 13, 2017) Judgement for Wrongful Death - - Affirmed.  


FACTS:  The City of Chicago (City) appealed from the entry of a jury verdict in favor of the plaintiff, the administrator of her mother 's estate. The mother was struck by a vehicle driven by Rodney Jones after police officers had attempted to pull over Mr. Jones. Mr. Jones sped away from the officers and drove through a red light at an intersection, striking the mother, who subsequently died from her injuries. On appeal, the City complained that (1) the circuit court erred in not granting its motion for judgment notwithstanding the verdict because the evidence at trial demonstrated that the Officers’ actions were not the proximate cause of the mother's injuries and (2) it was entitled to a new trial because the jury's verdict was the product of coercion.

ISSUE:  JUDGEMENT (Proximate Cause) Did the jury improperly find that the conduct of these police officers was the proximate cause of the plaintiff’s injuries?  (No).

FINDING:  Issue of whether police officer's actions in following a vehicle, which had accelerated away from officer when officer attempted to pull vehicle over, proximately caused other motorist's death, which occurred when vehicle which officer was following crashed into motorist's vehicle, was jury question, in negligence action by motorist's estate.  In this case, the jury returned a verdict in favor of Freeman in the amount of $2,118,000.

FEDERAL SEVENTH CIRCUIT COURT OF APPEALS DECISIONS

1.
Scott Allin v. City of Springfield, et al., No. 16-1155, 845 F.3d 858, January 11, 2017.

FACTS:  Putative motorcycle owner brought § 1983 action against his former girlfriend, city, and police officer, for unreasonable seizure of property, civil conspiracy, violation of substantive due process, and violation of procedural due process. The United States District Court denied defendants' motions for summary judgment. Officer and city appealed.

APPEAL:  The Court of Appeals held that officer's alleged action of announcing that he would not prevent former girlfriend from taking motorcycle, if proven, did not violate any clearly established Fourth Amendment right.  The dispositive question as to whether a right is clearly established for purposes of qualified immunity is whether the violative nature of particular conduct is clearly established; this inquiry must be undertaken in light of the specific context of the case, not as a broad general proposition, and such specificity is especially important in the Fourth Amendment context.

2.
Canen v. Chapman, No. 16-1621, 847 F.3d 407, January 27, 2017.

FACTS:  Former criminal defendant, whose state felony murder conviction had been vacated, brought § 1983 action against detective who recanted his testimony about a latent fingerprint at the criminal trial. The United States District Court found that detective had qualified immunity and granted summary judgment for him. The defendant appealed.

APPEAL:  The Court of Appeals held that: (a) any right to have detective voluntarily declare his minimal training in evaluating latent fingerprints was not clearly established at the time of the criminal trial, and (b) detective qualified as a fingerprint expert under State law.

3.
Avery v. City of Milwaukee, et al., No. 15-3175, 847 F.3d 433, January 30, 2017.

FACTS:  Former prisoner, whose murder conviction was vacated after he was exonerated by DNA testing, brought § 1983 action against police detectives and city, alleging that detectives failed to disclose impeachment evidence as required by Brady, that detectives fabricated evidence in violation of due process, and that city was liable for such violations. The United States District Court granted the defendant Officers' motion for summary judgment as to Brady claim, and after a jury found for prisoner on remaining claims, granted the defendants' motion to set aside verdict. The prisoner appealed.

APPEAL:  The Court of Appeals held that: (a) the fact that state law provided a remedy for malicious prosecution was irrelevant to the viability of this former prisoner's § 1983 claims for the deprivation of his due process right to a fair trial; (b) the prisoner's due process claims were not barred by the absolute immunity rule for testimony given at a criminal trial; and, (c) the prisoner was unaware of the impeachment evidence regarding the alleged pressure and inducements used by the detectives to extract false testimony.

4.
Marquise Wright v. Calumet City, No. 16-2219, 848 F.3d 814, February 17, 2017.

FACTS:  Arrestee filed putative class action under § 1983 alleging that city violated his Fourth and Fourteenth Amendment rights by failing to provide him with judicial determination of probable cause within 48 hours of his arrest. After the United States District Court denied arrestee's motion for class certification, arrestee accepted city's offer of judgment. Arrestee appealed denial of class certification.

APPEAL:  The Court of Appeals held that arrestee's acceptance of city's offer of judgment rendered his appeal of class certification issue moot.

4.
Brian Roake v. Forest Preserve District of Cook County, et al., No. 16-2976, 849 F.3d 342, February 17, 2017.
FACTS:  Former police officer for county forest preserve district, who was ostensibly disciplined for drinking alcohol at work, brought § 1983 action against district, alleging unlawful retaliation and due process violation based on reputational harm. The United States District Court for the Northern District of Illinois dismissed the action. The former officer appealed.

APPEAL:  The Court of Appeals held that: (a) the officer's speech was made pursuant to his official responsibilities, and thus was not protected by First Amendment, and (b) the officer failed to state cause of action for due process violation based on reputational harm.

6.
Cannon v. Newport, et al., No. 16-1339, 850 F.3d 303, March 3, 2017
FACTS:  Prisoner brought § 1983 action against city police officers, prosecutors, and judges involved in his prosecutions in state court, alleging that defendants conspired to violate his constitutional rights. The United States District Court granted prisoner's motion for leave to proceed in forma pauperis, dismissed his complaint as time-barred, and, denied his motion for reconsideration. Prisoner appealed.

APPEAL:  The Court of Appeals held that: (a) the prisoner's false arrest claim against police officers accrued when he was brought before judge after his arrest; (b) the prisoner's claim that he was denied counsel in violation of the Sixth Amendment when state court judges reviewed criminal complaints against him was barred by Supreme Court's ruling in Heck v. Humphrey; (c) the police officers had probable cause to charge prisoner with drug offense, providing them with complete defense to his malicious prosecution claim; (d) the judges had immunity from prisoner's claim alleging that they set excessive bail in violation of the Eighth Amendment; and (e) the prisoner's Fourth Amendment rights were not violated when he was kept in jail for four days before being brought before a judge.

7.
Gill v. City of Milwaukee, et al., No. 16-2846, 850 F.3d 335, March 7, 2017.
FACTS:  Arrestee brought action against city, chief of police, and six police detectives, arising from his arrest for murder and the charges being dropped after a judge suppressed his confession, and the charges being dropped. The United States District Court for the Eastern District of Wisconsin, Rudolph T. Randa, J., 2015 WL 6965977, entered judgment on the pleadings in favor of defendants. Arrestee appealed.

APPEAL:  The Court of Appeals held that:  (a) the right of this arrestee to be free from certain interrogation tactics was not clearly established; (b) the existence of probable cause for arrest for obstruction barred a false arrest claim arising from a confession and a charge of murder; (c) the detectives' failure to disclose certain witness statements for approximately one year after the arrest did not amount to a Brady violation; (d) the arrestee failed to allege that the chief of police knew about or was personally involved in his alleged coercive interrogation; and (e) the arrestee failed to allege that the officers' purported practice of conducting coercive interrogations was so widespread as to constitute a governmental custom.

8.
Mulvania, et al., v. Sheriff of Rock Island County and Rock Island County, No. 16-1711, 850 F.3d 849, March 9, 2017.
FACTS:  County jail detainee filed § 1983 suit against county, county sheriff, and others, alleging a claim for use of excessive force, and challenging the county sheriff's policy requiring female jail detainees to wear either white underwear or no underwear at all. Ten other detainees joined the suit to challenge the underwear policy. The United States District Court denied motion for leave to amend complaint to include ADA claim, in connection with jail's practice of conducting strip searches without accommodating detainees who were experiencing mental distress, granted summary judgment in favor of defendants, and denied detainees' motion for class certification. The detainees appealed.

APPEAL:  The Court of Appeals held that: (a) the jail did not have wide-spread custom or practice of using excessive force to require detainees to change into jail–issued uniforms; (b) the denial of the detainee's motion for leave to amend her complaint to assert ADA claim was warranted; (c) the fact issues barred summary judgment, in a due process challenge to the jail's underwear policy; (d) the denial of a class certification on the ground that common issues did not predominate with respect to damages among all of the detainees in the proposed class was erroneous; and (e) the proposed class did not meet the numerosity requirement for class certification.

9.
Colbert and Crutcher, v. CITY OF CHICAGO, et al., No. 16-1362, 851 F.3d 649, March 14, 2017.
FACTS:  Arrestees filed action under § 1983 and state law asserting malicious prosecution, Fourth Amendment, and false arrest claims against city and police officers. The United States District Court entered summary judgment in the defendants' favor, and the arrestees appealed.

APPEAL:  The Court of Appeals held that: (a) the arresting officer was not subject to liability for malicious prosecution; (b) the arrestee failed to adequately plead claim that officers searched his person with unreasonable force; and (c) the arrestee's failure to identify officers who damaged his property during search of his residence barred his claim for property damage.

10.
Simic v. City of Chicago, No. 15-2496, 851 F.3d 734, March 20, 2017.
FACTS:  Driver brought action alleging that city ordinance prohibiting texting while driving violated her constitutional rights and state law. The United States District Court denied driver's motion for preliminary injunction, and she appealed.

APPEAL:  The Court of Appeals held that: (a) the driver failed to show any threat of irreparable harm; (b) the driver lacked standing to seek preliminary injunctive relief; (c) the driver lacked standing to seek damages; (d) the driver's claim for declaratory relief did not present a cognizable case or controversy.

11.
McGreal v. The Village of Orland Park, No. 16-2365, 850 F.3d 308, March 27, 2017.
FACTS:  Former village police officer brought § 1983 action against village and three village police department officials, alleging that he was terminated in retaliation for his exercised of protected speech, and asserting claim for intentional infliction of emotional distress under Illinois law. The United States District Court granted the defendants' motion for summary judgment. The Officer appealed.

APPEAL:  The Court of Appeals held that: (a) there was no evidence that the officials were aware of the officer's allegedly protected speech at the community board meeting; (b) there was no evidence that the village police department's proffered reasons for terminating the officer were pretextual; and (c) there was no evidence that the officer suffered severe emotional distress as result of his termination.
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