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* * * * * * * * * * * * * * * * * * * *

ILLINOIS SUPREME COURT
CASE #1

1) REASONABLE DOUBT: (First-Degree Murder):  The People presented sufficient evidence to support a jury’s determination that the defendant was guilty of first-degree murder. 

2)
SENTENCES: (Excessive):  This defendant’s 76-year prison sentence was not unconstitutional.
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
People v. Darien Harris, 2018 IL 121932, (Ill. Sup. Ct., October 18, 2018) First-Degree Murder - - Affirmed.

FACTS:  Harris was convicted of first-degree murder (720 ILCS 5/9-1(a)(1), attempted first degree murder (720 ILCS 5/8-4(a), 9-1), and aggravated battery with a firearm (720 ILCS 5/12-4.2(a)(1)) and sentenced to a mandatory minimum aggregate term of 76 years' imprisonment. He was 18 years, 3 months of age at the time of the offenses. The appellate court vacated defendant's sentences and remanded for resentencing, holding that, as applied to his circumstances, the aggregate prison term violates the proportionate penalties clause of the Illinois Constitution.
APPEAL:  The Supreme Court held that: (a) the evidence in this case was sufficient to support conviction for first-degree murder; (b) the record was insufficient to allow appellate review of defendant's as-applied constitutional challenge to his sentence under Proportional Penalties Clause of Illinois Constitution; and (c) the defendant’s aggregate sentence of 76 years' imprisonment was not facially unconstitutional in violation of the Eighth Amendment.  NOTE:  One Justice filed a specially concurring opinion.

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
CASE ANALYSIS

ISSUE #1:  Did the People present sufficient evidence to support a jury’s determination that the defendant was guilty of first-degree murder?  (Yes).

FINDING #1:  The evidence was sufficient to support the defendant’s conviction for first-degree murder. WHY? The driver testified that he dropped the defendant off at a gas station, shots were fired at the gas station and the victim ran. The victim was found nearby and had died from multiple gun-shot wounds; three witnesses placed the defendant at the gas station, two witnesses positively identified the defendant as the shooter, and the gas station surveillance video substantially corroborated the testimony of the witnesses.

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
ISSUE #2:  Was this defendant’s 76-year prison sentence unconstitutional? (No).
RULE #2a:  A party raising a facial challenge must establish that the statute is unconstitutional under any possible set of facts, while an as-applied challenge requires a showing that the statute is unconstitutional as it applies to the specific facts and circumstances of the challenging party.  RULE #2b:  All as-applied constitutional challenges are, by definition, dependent on the specific facts and circumstances of the person raising the challenge; therefore, it is paramount that the record be sufficiently developed in terms of those facts and circumstances for purposes of appellate review.  RULE #2c:  A court is not capable of making an as-applied determination of unconstitutionality when there has been no evidentiary hearing and no findings of fact.  RULE #2d:  Without an evidentiary record, any finding that a statute is unconstitutional as applied is premature.

FINDING #1: (A) The record was insufficient to allow the appellate review of the defendant's claim that his aggregate 76-year sentence was unconstitutional as applied under the proportional-penalties clause, following his conviction for first-degree murder and attempted first degree murder. WHY?  The defendant failed to raise his “as-applied” constitutional challenge in the trial court.  (B) The aggregate sentence of 76 years' imprisonment for first-degree murder and attempted first-degree murder, imposed upon this 18-year-old defendant, was not facially unconstitutional in violation of the Eighth Amendment prohibition against cruel and unusual punishment; WHY?  While the defendant sought to extend Miller v. Alabama to all young adults under age 21, the Supreme Court determined that the age of 18 was the point where society drew the line between childhood and adulthood.


RESULT:  The defendant’s conviction for First-Degree Murder was affirmed.
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

CASE #2
REASONABLE DOUBT: (Delivery of a Controlled Substance):  The People presented sufficient evidence to support a jury’s determination that the defendant delivered contraband within 1,000 feet of a church?  (Yes).
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
People v. Deforrest Newton, 2018 IL 122958, (Ill. Sup. Ct., October 18, 2018) Delivery of a Controlled Substance - - Affirmed.

FACTS:  Following a jury trial, Newton was convicted of unlawful delivery of a controlled substance within 1000 feet of a church in violation of the Illinois Controlled Substances Act. See 720 ILCS 570/401(d)(i), 407(b)(2). On appeal, he argued, inter alia, that he was not proven guilty beyond a reasonable doubt because the People failed to offer sufficient evidence to establish that the building was operating as a church used primarily for religious worship. The appellate court affirmed. Newton brought this appeal before the Supreme Court.
APPEAL:  The Supreme Court held that: The People were not required to prove that the enhancing locality was a church used primarily for religious worship, and evidence was sufficient to show that location of offense was a church functioning as it purported to be at time of offense, as required to support conviction.  NOTE:  One Justice filed dissenting opinion, in which a second Justice, joined.

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
CASE ANALYSIS

ISSUE:  Did the People present sufficient evidence to support a jury’s determination that the defendant delivered contraband within 1,000 feet of a church?  (Yes).
RULE #1:  All reasonable inferences from the evidence must be drawn in favor of the prosecution when considering a challenge to the sufficiency of the evidence.  RULE #2:  In weighing evidence, trier of fact is not required to disregard inferences that flow normally from the evidence before it, nor need it search out all possible explanations consistent with innocence and raise them to a level of reasonable doubt.  RULE #3:  When considering a challenge to the sufficiency of the evidence, appellate court will not reverse trial court's judgment unless the evidence is so unreasonable, improbable, or unsatisfactory as to create a reasonable doubt of the defendant's guilt.  RULE #4:  The People need not disprove or rule out all possible factual scenarios for evidence to be sufficient to support a conviction.  RULE #5:  The People were not required to establish that there were worship services going on at the specific time of the unlawful delivery to support conviction for delivery of a controlled substance within 1,000 feet of a church.  RULE #6:  Trier of fact is allowed to consider evidence in light of his or her own knowledge and observations in the affairs of life.


FINDING #1: (A) The People were not required to prove that the enhancing locality was a church used primarily for religious worship in order for penalty for delivery of a controlled substance to be enhanced under the statute providing for enhancement when the delivery occurs within a certain proximity to a church or place used primarily for religious worship. WHY?  The church was, by definition, already recognized in its ordinary and popular meaning as a place primarily used for religious worship, and the trier of fact was permitted to make reasonable inferences that flowed from facts presented and apply his or her common knowledge regarding a church to find that it was what it purported to be. 720 Ill. Comp. Stat. Ann. 570/401(d)(i), 570/407(b)(2).  (B) The evidence in this case was sufficient to show that the location of the offense was a church and that it was functioning as it purported to be at the time of the offense, as required to support the defendant's conviction for the delivery of a controlled substance within 1,000 feet of a church; WHY?  The detective who had personal knowledge and familiarity with the area in which offense occurred testified that real property at issue operated as a church, evidence showed that there was signage with the name of a church, as well as a cross and goblet, and that the lantern by the front doors of the building was lit, the grass had been mowed, and cars were seen coming and going from parking lot.

RESULT:  The defendant’s conviction for delivering a controlled substance was affirmed.

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
CASE #3

SEARCH AND SEIZURE (Curtilage):  The defendant had an expectation of privacy concerning the outside of his apartment door.

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
People v. Derrick Bonilla, 2018 IL 122484, (Ill. Sup. Ct., October 18, 2018) Suppression of Evidence - - Affirmed.  

FACTS:  The Supreme Court noted that this appeal presented a search and seizure issue involving application of its recent opinion in People v. Burns, 2016 IL 118973, 401 Ill. Dec. 468, 50 N.E.3d 610. Burns, relying on Florida v. Jardines, 569 U.S. 1, 133 S. Ct. 1409, 185 L.Ed.2d 495 (2013), held that the warrantless use of a drug-detection dog at a defendant's apartment door, located within a locked apartment building, violated a defendant's rights under the fourth amendment to the United States Constitution. In this case, the trial court determined that the police violated the defendant's fourth amendment rights by conducting a dog sniff of the threshold of defendant's apartment, located on the third floor of an unlocked apartment building. The appellate court affirmed. 2017 IL App (3d) 160457, 415 Ill. Dec. 183, 82 N.E.3d 128.

APPEAL:  The Supreme Court held that: (a) a warrantless sniff by drug-detection dog at threshold of defendant's apartment door violated defendant's Fourth Amendment rights, and (b) the good-faith exception to exclusionary rule did not apply to evidence discovered as result of warrantless search.  NOTE:  One Justice filed dissenting opinion.  A second Justice filed a separate dissenting opinion in which the first Justice joined.

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
CASE ANALYSIS

ISSUE:  Did the defendant have an expectation of privacy on the outside of his apartment door?  (Yes).

RULE #1:  The Fourth Amendment does not prevent all investigations conducted on private property.  RULE #2:  When a law enforcement officer physically intrudes on the curtilage of a home to gather evidence, a search within the meaning of the Fourth Amendment has occurred; such conduct thus is presumptively unreasonable absent a warrant.  RULE #3:  The “fruit-of-the-poisonous-tree doctrine” is an outgrowth of the exclusionary rule providing that a Fourth Amendment violation is deemed the “poisonous tree,” and any evidence obtained by exploiting that violation is subject to suppression as the “fruit” of that poisonous tree.  RULE #4:  The prime purpose of the exclusionary rule is to deter future unlawful police conduct and thereby effectuate the guarantee of the Fourth Amendment against unreasonable searches and seizures.  RULE #5:  The “good-faith exception” to the exclusionary rule is a judicially created rule providing that evidence obtained in violation of a defendant's Fourth Amendment rights will not be suppressed when police acted with an objectively-reasonable good-faith belief that their conduct was lawful, or when their conduct involved only simple, isolated negligence. 725 Ill. Comp. Stat. Ann. 5/114-12(b)(1), (2).  RULE #6:  The good-faith exception to the exclusionary rule includes good-faith reliance upon binding appellate precedent that specifically authorized a particular practice but was subsequently overruled.
FINDING #1: (A) The Court held that the common area hallway immediately outside the door of this drug suspect's apartment, located on the third floor of this unlocked building containing four apartments on each floor, fell within the “curtilage” of the suspect's home, and thus the warrantless use of a drug-detection dog at the threshold of the door violated this suspect's Fourth Amendment right to be free from unreasonable searches. WHY:  Such area constituted an area adjacent to the home and to which the activity of home life extended.  (B) The Court also concluded that the cannabis discovered during the execution of the search warrant, which warrant was obtained as the result of illegal warrantless sniff by the drug-detection dog at the threshold of the door to the defendant's apartment did not come within the good faith exception to the exclusionary rule, in this drug prosecution. WHY: No United States Supreme Court or Illinois precedent specifically authorized such a search, and the Illinois precedent at the time of the warrantless sniff held that the common area landing outside of an apartment door was protected by the Fourth Amendment.

RESULT:  The trial court’s order granting the defendant’s motion to suppress was affirmed.

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

CASE #4

TRIAL PROCEDURE (Trial in Absentia):  The trial court did not err in granting the defendant’s motion to seal his pretrial motions until after his jury was chosen. 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
People v. Aretha L. Pettigrew, 2018 IL 122261, (Ill. Sup. Ct., October 18, 2018) Grant of Motion in Limine - - Affirmed.  

FACTS:   This appeal arose from an order of the trial court granting defendant Kirk Zimmerman's motion to seal his fourth and fifth motions in limine over the objection of intervenors the Pantagraph, WGLT FM, and the Illinois Press Association. The court sealed the two motions until after jury selection, at which time it would readdress the issue. The appellate court reversed the circuit court's judgment and remanded for further proceedings. 2017 IL App (4th) 170055, ¶ 20, 413 Ill. Dec. 860, 79 N.E.3d 209.
APPEAL:  The Supreme Court held that: (a) the trial court's order circumscribing public access to motions was reviewable under Supreme Court's rule on civil appeals which provided a right to appeal from certain interlocutory orders; (b) the “experience” prong of experience-and-logic test to determine whether a First Amendment right of access to court proceedings and records attached to motions weighed against such right of access; (c) the “logic” prong weighed against right of access; and (d) the trial court did not abuse its discretion by allowing motions to remain sealed until a jury was impaneled.  NOTE:  One Justice filed a dissenting opinion.
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
CASE ANALYSIS

ISSUE: Did the trial court err in granting the defendant’s motion to seal his pretrial motions until after his jury was chosen?  (No). 
RULE #1:  The determination of whether a First Amendment right of access to court proceedings and records attaches to a particular record requires a two-step process under what is known as the “experience and logic test”: first, a court must consider whether the document is one that has historically been open to the press and general public, which is the “experience” prong and, second, a court must consider whether public access to the document plays a significant positive role in the functioning of the particular judicial process in question, which is the “logic” prong.  RULE #2:  Even when a First Amendment right of public access to court proceedings and records attaches to a document, it is not absolute.  RULE #3:  Although open criminal proceedings give assurances of fairness to both the public and the accused, there are some limited circumstances in which the right of the accused to a fair trial might be undermined by publicity and, in such cases, the trial court must determine whether the situation is such that the rights of the accused override the qualified First Amendment right of access to the proceeding or material.  RULE #4:  Whether in a civil or criminal case, discovery is essentially a private process because the litigants and the courts assume that the sole purpose of discovery is to assist in trial preparation.  RULE #5:  There is a common-law presumption that allows the public to inspect and copy public records and documents, including all documents filed with the court.  RULE #6:  Common-law right of public access to court records is essential to the proper functioning of a democracy in that citizens rely on information about the judicial system in order to form an educated and knowledgeable opinion of its functioning.  RULE #7:  The availability of court files for public scrutiny is essential to the public's right to monitor the functioning of the courts, thereby insuring quality, honesty, and respect for the legal system.  RULE #8:  The common-law right of access to court records symbolizes the recognition that the public interest is best served by increasing the public's knowledge about what is transpiring inside the judicial process.  RULE #9:  Whether court records in a particular case are opened to public scrutiny rests with the trial court's discretion, which must take into consideration all facts and circumstances unique to that case.

FINDING: (A) The trial court's order circumscribing public access to the murder defendant's motions in limine was reviewable under the Supreme Court's rule on civil appeals which provided a right to appeal from certain interlocutory orders. WHY?  There was no reason to treat the interlocutory orders circumscribing public access to documents in criminal proceedings differently.  (B) The “experience” prong of the experience-and-logic test to determine whether a First Amendment right of access to the court proceedings and the records attached to this murder defendant's motions in limine discussing discovery evidence weighed against such right of access. WHY?  There was no tradition of access to discovery material not yet admitted at trial and information that surfaced during pretrial discovery could be unrelated or only tangentially related to the underlying cause of action such that public access to that material would not play a significant role in the administration of justice in defendant's case.  (C) The “logic” prong of the experience-and-logic test also weighed against such right of access.  WHY?  The discovery process often generated a significant amount of irrelevant and unreliable material that played no role in the criminal proceeding and in which the public had limited interest and disclosure of the discovery evidence in defendant's case could potentially play a negative role by exposing the public and potential jurors to irrelevant information that would not be used to support a conviction and could taint the jury pool.   (D) The trial court did not abuse its discretion by allowing the defendant's motions in limine to remain sealed until a jury was impaneled. WHY?  The court recognized the common-law right of public access to documents filed with a court, that the right was not absolute, that the evidence at issue in motions was not publicly available, and that it could deny access to its own records at its discretion.  Further, the defendant faced serious charges, the case had received publicity and was likely to receive it in the future, the People did not intend to introduce into evidence the matters referred to in the motions, and the court's order was of limited duration as the court agreed to revisit the order after a jury was seated.
RESULT:  The trial court’s order granting the defendant’s motion in limine in which the defendant sought to seal his motions until after his jury had been picked was affirmed.
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

* * * * * * * * * * * * * * * * * * * *

FIRST DISTRICT
CASE #1

1) COUNSEL (Effectiveness):  The defendant’s attorney did not provide ineffective assistance by failing to redact out portions of the defendant’s police interview. 
2) EVIDENCE (Hearsay):  The trial court did not improperly allow hearsay evidence to be considered in this case. 
3) JURY SELECTION (Questioning): The trial court properly questioned the defendant’s jurors prior to his trial. 

4) REASAONBLE DOUBT (First-Degree Murder):  The People presented sufficient evidence to support this defendant’s murder conviction. 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
People v. Lavail W. Dunbar, 2018 IL APP (3rd) 150674, (3rd Dist., October 12, 2018) First-Degree Murder and Aggravated Battery of a Child - - Affirmed.  

FACTS:   After a jury trial, Dunbar was found guilty of first-degree murder (720 ILCS 5/9-1(a)(2)) and aggravated battery of a child (720 ILCS 5/12-3.05(b)(1)). He was sentenced on the first degree murder charge only and was sentenced to 30 years in prison and appealed, arguing that (1) he was not proven guilty of either offense beyond a reasonable doubt, (2) the trial court failed to comply with Illinois Supreme Court Rule 431(b) (eff. July 1, 2012) when it questioned potential jurors during voir dire, (3) his trial counsel was ineffective for failing to move to redact certain portions of the video recording of his police interview, and (4) the trial court erred in admitting certain hearsay statements of his girlfriend (the victim's mother) under the medical treatment exception to the hearsay rule and in instructing the jury that it could consider those statements as substantive evidence.
APPEAL:  The Appellate Court held that: (a) the accountability language in the charging instrument did not restrict the People to one approach with respect to proving the defendant committed first-degree murder; (b) the evidence was more than sufficient to establish the defendant's guilt for first-degree murder and/or aggravated battery of child, based on either one of the two alternative theories of guilt; (c) the trial court committed clear error, for purposes of the plain error doctrine, when it did not ask the potential jurors during voir dire whether they accepted certain principles mandated by Supreme Court rule, governing voir dire examination; (d) the trial court's failure to ask potential jurors whether they understood and accepted all four of the principles set forth in Supreme Court rule constituted clear error; and (e) although there was clear error, the plain error doctrine was inapplicable since the evidence in this case was not closely balanced.  NOTE: One Justice filed a dissenting opinion.
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
CASE ANALYSIS

ISSUE #1:  Did the People present sufficient evidence to support this defendant’s murder conviction?  (Yes).

RULE #1a:  Accountability language in the charging instrument did not restrict the State to one approach with respect to proving defendant committed first degree murder; defense understood that the State could attempt to establish defendant's guilt for first degree murder as either principal or accomplice.  RULE #1b:  Unanimity of the jury is not required concerning the alternate ways in which a crime could be committed;

FINDING #1:  The People's evidence was more than sufficient to establish the defendant's guilt for first-degree murder and/or aggravated battery of child, based on either one of the two alternative theories of guilt (defendant acting either as the principal or an accomplice), depending upon each individual juror's interpretation of the evidence. WHY?  The emergency room staff documented fissures and redness around the baby's anus that the doctor did not observe three days earlier; the defendant was the last person to change the baby's diaper before he stopped breathing; the baby sustained great bodily harm from multiple blows; the defendant was the only person present in the apartment with the mother and the baby; the mother was petite and weighed 114 pounds and the defendant was 5 feet, 10 inches tall and considerably heavier than mother, and mother was the person who discovered the baby was unresponsive and not breathing and called 911.
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
ISSUE #2:  Did the trial court properly question the defendant’s jurors prior to his trial? (Yes).

RULE #2a:  Inclusion of accountability language in a charging instrument simply puts defendant on notice that the State may attempt to prove his guilt based on a theory of accountability, but such language is not required.  RULE #2b:  Jury need only be unanimous with respect to the ultimate question of defendant's guilt or innocence of the crime charged, and unanimity is not required concerning alternate ways in which the crime can be committed.  RULE #2c:  Under Supreme Court rule, governing voir dire examination, a specific question and response process is mandated, and as such, trial court is required to ask each potential juror whether he understands and accepts each of the four principles set forth in rule, and rule requires an opportunity for a response from each prospective juror on his understanding and acceptance of those principles.  RULE #2d:  Trial court's failure to ask jurors if they understand the principles set forth in Supreme Court rule, governing voir dire examination, is error in and of itself.  RULE #2e:  Trial court's failure to specifically ask jurors whether they both understand and accept all four of the principles set forth in Supreme Court rule, governing voir dire examination, constitutes error.  RULE #2e:  In addition to asking potential jurors whether they agree with principles set forth in Supreme Court rule, governing voir dire examination, trial court must also ask potential jurors whether each juror understands the principles.  RULE #2f:  When determining, under plain error doctrine, whether evidence the trier of fact received was closely balanced, such that the error alone threatened to tip scales of justice against defendant, reviewing court must evaluate totality of evidence and conduct qualitative, commonsense assessment of evidence within context of case, and reviewing court's inquiry also involves assessment of evidence on the elements of the charged offenses, along with any evidence regarding witnesses' credibility.

FINDING #2: (A) The defendant's claim that the trial court failed to comply with the Supreme Court rule governing voir dire examination was not preserved for appellate review. WHY?  The defendant did not object to the alleged error during voir dire and did not raise the issue in a post-trial motion, and as such, defendant's claim would be reviewed for plain error.  (B) The trial court committed clear error, for purposes of plain error doctrine, when it did not ask the potential jurors during voir dire whether they accepted certain principles mandated by Supreme Court rule, governing voir dire examination.  WHY?  The court did not ask the jurors whether they accepted the principle that, before the defendant could be convicted, the People had to prove the defendant guilty beyond reasonable doubt; whether they understood and accepted the principle that the defendant was not required to offer any evidence on his own behalf; and whether they accepted the principle that the defendant's failure to testify could not be held against him.  (C) The trial court's failure to ask these questions constituted clear error for purposes of the plain error doctrine.   (D) Although there was clear error, the plain error doctrine was inapplicable since the evidence in this case was not closely balanced based on either alternative theory, the defendant acting either as the principal or an accomplice.  WHY?  The case contained extensive uncontradicted extrinsic physical evidence that the baby's injuries resulted from forceful blows that could not be attributed to the baby's conduct, and there was extrinsic evidence that negated the mother's and the defendant's contention that the baby's injuries might have been self-inflicted.

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
ISSUE #3:  Did the defendant’s attorney provide ineffective assistance by failing to redact out portions of his police interview?  (No).

RULE #3a:  To show ineffective assistance of counsel, a defendant must show that counsel's performance was so deficient that it was unreasonable and that counsel's deficient performance prejudiced defendant.  RULE #3b:  Generally speaking, counsel's decision regarding whether or not to file a motion to suppress is matter of trial strategy which will be accorded great deference.

FINDING #3:  The defense counsel's failure to file a motion to suppress certain portions of the defendant's interview with the police did not result in ineffective assistance of counsel because the defense counsel's decision was a matter of trial strategy.

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
ISSUE #4:  Did the trial court improperly allow hearsay evidence to be considered in this case?  (No). 
RULE #4:  Statements made by an investigating officer during an interview with the suspected defendant are admissible if they are necessary to demonstrate the effect of the statement on the defendant or to explain the defendant's response.

FINDING #4: (A) Even if defense counsel moved for suppression of defendant's police interview, the defendant's entire interview would have been admitted as relevant and probative, and the investigating officers' statements, made during the interview, were not so prejudicial so as to mandate a finding of ineffective assistance of counsel.  (B) Because the evidence in this case was not closely balanced, the plain error doctrine was inapplicable, and thus, the defendant forfeited, for purposes of appeal, his claim that the trial court erred by admitting certain hearsay statements from the minor victim's mother based on the medical treatment exception to the hearsay rule.  WHY?   The defendant did not file a posttrial motion preserving this issue for appeal.

RESULT:  The defendant’s convictions for First-Degree Murder and Aggravated Battery of a Child were affirmed.  

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

CASE #2
1) COUNSEL (Effectiveness): The defendant’s attorney did not fail to provide effective counsel by failing to seek permissive transfer of this defendant’s case to the Juvenile Court.

2) SENTENCING (Aggravation):  The trial court did not improperly place too much emphasis on deterrence and ignore the mitigating circumstances of the defendant’s traumatic childhood. 
People v. Darnell Foxx, 2018 IL APP (1st) 162345, (1st Dist., October 31, 2018) First-Degree Murder and Aggravated Battery with a Firearm - - Affirmed.  

FACTS:   After a jury trial, Foxx was convicted of two counts of first-degree murder and two counts of aggravated battery with a firearm. Foxx, who was 15 years old at the time he committed the crime, was sentenced to two terms of life imprisonment, followed by two consecutive 30-year prison terms. After his conviction was affirmed on direct appeal, the defendant filed a pro se postconviction petition. While that petition was pending before the trial court, the United States Supreme Court decided Miller v. Alabama, 567 U.S. 460, (2012), and the Illinois supreme court decided People v. Davis, 2014 IL 115595. Based on these two decisions, the trial court vacated the Foxx's original sentence and ordered a new sentencing hearing.  After new evidence was presented at that sentencing hearing, he was sentenced to two concurrent 45-year prison terms for each first-degree murder conviction, followed by two consecutive 14-year prison terms for the aggravated battery with a firearm conviction. Garza appealed, contending that (1) he was denied his right to effective representation when his attorney failed to seek a discretionary transfer hearing to juvenile court under the 2016 amendments to the Juvenile Court Act of, which became effective prior to his resentencing hearing and which would have excluded a 15-year-old charged with murder from the class of juvenile offenders subject to automatic transfer to adult court, and (2) the trial court abused its discretion in sentencing him by placing too much emphasis on deterrence and ignoring the mitigating circumstances of his traumatic childhood. 
APPEAL:  The Appellate Court held that: (a) the transfer of the defendant's case to the juvenile court was impracticable because the juvenile court no longer had the authority to proceed against him, and (b) the trial court did not abuse its discretion in resentencing the defendant to an aggregate of 73 years' imprisonment.

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
CASE ANALYSIS

ISSUE #1:  Did the defendant’s attorney fail to provide effective counsel by failing to seek permissive transfer of this defendant’s case to the Juvenile Court? (No).

RULE #1a:  A defendant's failure to establish prejudice under Strickland is fatal to an allegation of ineffective assistance of counsel, and that if no prejudice ensued, a claim may be disposed of on that ground alone, without considering the separate question of whether counsel was deficient.  RULE #1b:  Once a defendant reaches the age of 21, under the Juvenile Court Act, the juvenile court has no statutory authority over him. 705 Ill. Comp. Stat. Ann. 405/5-105(10).  RULE #1c:  The age limit on juvenile court adjudication is set solely by the statutory language enacted by the legislature; therefore, if a defendant's age places him outside the scope of the Juvenile Court Act, the court has no authority to proceed under the Act.

FINDING #1:  Transfer of the defendant's case to the juvenile court was impracticable because the juvenile court no longer had authority to proceed against him. WHY?  The defendant was 34 years old at time of his resentencing for counts of murder and the battery with a firearm which were committed when he was 15 years old. 705 Ill. Comp. Stat. Ann. 405/1-1 et seq.

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
ISSUE #2:  Did the trial court improperly place too much emphasis on deterrence and ignore the mitigating circumstances of the defendant’s traumatic childhood? (No). 
RULE #2a:  A sentence that falls within the appropriate statutory range will not be disturbed absent an abuse of discretion; such abuse occurs only when the sentence varies greatly from the spirit and purpose of the law or is manifestly disproportionate to the nature of the offense.  RULE #2b:  The seriousness of an offense, rather than any mitigating evidence, is the most important factor in sentencing.  RULE #2c:  The trial court is presumed to consider all relevant factors and any mitigation evidence presented but has no obligation to recite and assign any value to each factor; rather, the defendant must make an affirmative showing that the sentencing court did not consider the relevant factors.  RULE #2d:  The trial court is the proper forum to determine a sentence and that a sentencing decision is entitled to great deference and weight; the reason for such deference is that the trial judge, having observed the defendant and the proceedings, is in a much better position to consider factors such as the defendant's credibility, demeanor, moral character, mentality, environment, habits, and age.

FINDING #2: The trial court did not abuse its discretion in resentencing this defendant, who was convicted of murder and battery with a firearm committed when he was 15 years old, to an aggregate of 73 years' imprisonment.  WHY?  The trial court sentenced the defendant in the lower end of sentencing range, and the record unquestionably established that the trial court considered and weighed the seriousness of the offense and the deterrent effect of the defendant's sentence with all relevant mitigating factors, including the defendant's age and immaturity, his difficult upbringing, and his laudable efforts at rehabilitation.

RESULT:  The defendant’s convictions for First-Degree Murder and Aggravated Battery with a Firearm were affirmed.  

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

CASE #3
1) COUNSEL (Krankel Hearing): The trial court failed to hold a proper hearing concerning the defendant’s complaints against the conduct of his counsel.

2) OFFENSES (One Act – One Crime):  The defendant could not properly have been convicted of multiple offenses involving the same conduct. 
3) REASAONBLE DOUBT (Various Charges):  The People presented sufficient evidence to support this defendant’s various convictions. 

4) SENTENCING (Aggravating Factors):  The trial court did not consider improper aggravating in sentencing this defendant. 

5) SENTENCES (Excessive):  This defendant’s 50-year sentence for attempted murder was not excessive. 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
People v. Gregory Reed, 2018 IL APP (1st) 160609, (1st Dist., October 12, 2018) Attempted Murder, Aggravated Battery; Aggravated Discharge of a Firearm - - Affirmed in Part; Vacated in Part; Case Remanded with Directions.  

FACTS:   Reed was arrested on suspicion of attempted murder, aggravated battery, and aggravated discharge of a firearm after an individual fired several shots at a group standing outside a nightclub on Chicago's south side. He proceeded to a bench trial. After trial, the court entered a finding of guilty on 14 of the 16 charges. Reed filed a motion for new trial, which the trial court denied. The trial court then sentenced him as follows: 40 years on the attempted murder counts, 30 years on the attempted murder counts (personal discharge of a firearm), 50 years on the attempted murder counts (great bodily harm/permanent disfigurement), 30 years on the aggravated battery count, and 15 years on the aggravated discharge of a firearm counts. The trial court denied the motion to reconsider sentence.  Reed raised several issues on appeal. He argued (1) the evidence was insufficient to prove him guilty of attempted murder, (2) the People failed to prove one of the victims was present when the shooting occurred, (3) the People failed to prove another victim suffered great bodily harm or permanent disfigurement, (4) the trial court failed to address his ineffective assistance of counsel claim pursuant to People v. Krankel, 102 Ill. 2d 181, 80 Ill. Dec. 62, 464 N.E.2d 1045 (1984), (5) the trial court improperly considered elements of his crime as aggravating factors during sentencing, (6) his sentences were excessive in light of the mitigating factors, and (7) several of his convictions must be vacated under the one-act, one-crime rule.
APPEAL:  The Appellate Court held that: (a) the evidence introduced in this case was sufficient to find that defendant possessed the requisite criminal intent to commit attempted murder; (b) that evidence was sufficient to find that victim was present at the scene of shooting; (c) that evidence was sufficient to find that victim suffered great bodily harm or permanent disfigurement; (d) remand was required when trial court did not properly conform to procedures for inquiring into defendant's pro se ineffective assistance of counsel claims; (e) even if trial court discussed elements of the crime when sentencing defendant, trial court did not improperly rely on elements of the crime in imposing sentence; (f) the Appellate Court would decline to reduce defendant's sentence for attempted murder; and (g) the Appellate Court would vacate defendant's conviction for attempted murder while armed with a firearm.
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
CASE ANALYSIS

ISSUE #1: Did the People present sufficient evidence to support this defendant’s various convictions?  (Yes).

RULE #1a:  In order to support a conviction for attempted murder, the State must establish beyond a reasonable doubt that: (1) the defendant performed an act constituting a substantial step toward the commission of murder; and (2) the defendant possessed the criminal intent to kill the victim.  RULE #1b:  Since intent is a state of mind, it is rarely proved by direct evidence; thus, evidence of intent will often be proven by the surrounding circumstances of the event, including the character of the assault and the nature and seriousness of the injury.  RULE #1c:  Proof of great bodily harm, as an element of attempted murder, must demonstrate an injury of a greater and more serious nature than simple battery and centers on the injuries the victim actually received.  RULE #1d:  The threshold for the types of injuries that constitute great bodily harm, as an element of attempted murder, is significantly higher than those resulting from simply battery.  RULE #1e:  In determining whether victim suffered great bodily harm, as an element of attempted murder, a reviewing court should consider the injury actually received, the evidence of the nature and extent of the victim's injury and evidence of the treatment required.  RULE #1f:  Whether great bodily harm or permanent disfigurement occurred is a question of fact in a prosecution for attempted murder.

FINDING #1: (A) The evidence in this case was sufficient to find that the defendant possessed the requisite criminal intent to commit attempted murder. WHY? Two witnesses testified that defendant fired at them, and the logical inference from victim's gunshot injury was that the defendant was aiming for victim, and not that the injury occurred accidentally.  (B) The evidence was sufficient to find that the victim was present at the scene of the shooting that was the subject of this prosecution, and thus was a victim of the shooting. WHY? The witness stated that the victim was one of the individuals standing with him near the car when the shooting occurred, and the victim was a part of the group standing near the car, and although the second victim did not identify the victim as being present, he was not specifically asked, and the court found the second victim's version corroborated the witnesses' accounts as to location and sequence of events.  (C) The evidence was sufficient to find that the victim suffered great bodily harm or permanent disfigurement, as an element of attempted murder.  WHY? The victim testified that he suffered a gunshot wound to his finger and the right side of his body, and a bullet remained in his body.

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
ISSUE #2: Did the trial court hold a proper hearing concerning the defendant’s complaints against the conduct of his counsel? (No).

RULE #2a:  An inquiry into a pro se ineffective assistance of counsel claim generally proceeds in two stages: in the first stage, the trial court examines the factual bases of the defendant's pro se claims of ineffective assistance of the trial counsel, and if after a preliminary inquiry, the court finds the claim lacks merit or pertains to trial strategy, the court is not required to appoint new counsel and can deny defendant's claim; if the claim does show possible neglect on behalf of trial counsel, new counsel will be appointed to represent defendant at the second stage hearing and will represent defendant at an adversarial hearing on the ineffective assistance claim.  RULE #2b:  If a trial court reached a determination on the merits of a defendant's ineffective assistance claim, a reviewing court only reverses if the trial court's actions were manifestly erroneous.

FINDING #1: (A) Remand was required when the trial court did not properly conform to the procedures for inquiring into the defendant's pro se ineffective assistance of counsel claims in this prosecution for attempted murder. WHY? After the new counsel appeared, there was no indication that any inquiry into the defendant's ineffective assistance of counsel allegations occurred. The defendant's new counsel filed a motion for a new trial but made no specific reference to the defendant's ineffective assistance of counsel motion and did not point to a specific action of the trial counsel to prove a deficient performance or prejudice.  (B) Allowing trial counsel to withdraw and appointing new post-trial defense counsel does not satisfy the procedure for pro se claims of ineffective assistance of counsel. WHY? The law requires some type of inquiry into the underlying factual basis, if any, of the defendant's pro se posttrial claim of ineffective assistance of counsel.

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
ISSUE #3: Did the trial court consider improper aggravating in sentencing this defendant?  (No).

RULE #3a:  When the trial court imposes a sentence, it must carefully consider the nature and circumstances of the crime and the background and personal history of the defendant.  RULE #3b:  A sentencing court cannot rely on a factor inherent in the offense as an aggravating factor in sentencing.  RULE #3c:  In determining the correctness of a sentence, the reviewing court should not focus on a few words or statements made by the trial court but should consider the record as a whole.  RULE #3d:  An isolated remark made in passing, even though improper, does not necessarily require that defendant be resentenced.  RULE #3e:  In order to preserve a claim of sentencing error, defendant must raise both a contemporaneous objection and file a written post-sentencing motion raising the issue; if a defendant fails to take the appropriate action, an appellate court can only review the matter if defendant establishes plain error.

FINDING #1: Even if the trial court discussed the elements of the crime when sentencing the defendant, it did not improperly rely on elements of the crime in imposing sentence, and thus did not commit plain error in sentencing this defendant to 50 years in prison for attempted murder. WHY? Prior to making the statement about elements of the crime, the trial court made specific findings as to each mitigating and aggravating factor and did not mention great bodily harm or permanent disfigurement as aggravating factors.

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
ISSUE #4: Was this defendant’s 50-year sentence for attempted murder excessive?  (No).

RULE #4a:  An abuse of discretion occurs in sentencing when the sentence is greatly at variance with the purpose and spirit of the law, or manifestly disproportionate to the nature of the offense.  RULE #4b:  If mitigating evidence is presented at the sentencing hearing, the Appellate Court presumes that the trial court took that evidence into consideration, absent some contrary evidence.  RULE #4c:  Rehabilitation and other mitigating factors are not entitled to greater weight than the seriousness of the offense, and the Appellate Court will not substitute its judgment on the weight given to factors in sentencing.

FINDING #4: After reviewing the defendant's sentences and the trial court's reasoning from the sentencing hearing, the appellate court concluded that the trial court had not abused its discretion in imposing the various sentences.
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
ISSUE #5: Could the defendant properly have been convicted of multiple offenses involving the same conduct? (No). 
RULE #5a:  Under the “one-act, one-crime doctrine,” a defendant may not be convicted of multiple offenses that are based upon the same physical act.  RULE #5b:  If a defendant is found guilty of two or more offenses that are based upon the same physical act, then the court must vacate the less serious offense and impose a sentence on the conviction for the most serious offense.
FINDING #5: The defendant's conviction for attempted murder while armed with a firearm must be vacated.  WHY? The defendant was convicted of attempted murder and personally discharging a firearm, which were more serious offenses, for the same act.

RESULT:  The defendant’s convictions for Attempted Murder, Aggravated Battery; Aggravated Discharge of a Firearm were affirmed in part; vacated in part; and the case was remanded with directions.  
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

CASE #4
SEARCH AND SEIZURE (Reasonable Suspicion):  The arresting officer did not have sufficient reasonable suspicion to justify a stop of this defendant after the Officer received a tip concerning wrongdoing.

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
People v. Jose Lopez, 2018 IL App (1st) 153331, (1st Dist., October 5, 2018) Denial of Motion to Suppress Evidence - - Reversed and Remanded.   

FACTS:  Lopez was charged with driving while his license was suspended (DWLS) in violation of section 6-303(a) of the Illinois Vehicle Code (625 ILCS 5/6-303(a)). He filed a motion to quash arrest and suppress evidence, alleging that the traffic stop that led to his arrest was illegal. After an evidentiary hearing, the circuit court denied defendant's motion. Following a stipulated bench trial, defendant was convicted of DWLS and sentenced to 24 months of probation and 30 days' imprisonment. On appeal, Lopez contended that the court erred in denying his motion to quash arrest and suppress evidence. Specifically, he argued that the anonymous tip relied upon by the arresting officer was unreliable and inadequate to establish reasonable suspicion of drunk driving.
APPEAL:  The Appellate Court held that: (a) an anonymous tip relied upon by this officer, who did not observe any traffic violations or suspicious activity, did not establish sufficient reasonable suspicion to conduct a traffic stop; (b) the exclusionary rule applied to the evidence obtained during this stop; (c) as an issue of apparent first impression, under I.N.S. v. Lopez-Mendoza, “body or identity” applies only to personal jurisdiction, not to suppression of identifying evidence; and (d) the officer's post-traffic stop observation of the defendant driving his vehicle had to be suppressed as the fruit of the poisonous tree.

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
CASE ANALYSIS

ISSUE:  Did the arresting officer have sufficient reasonable suspicion to justify a stop of this defendant after the Officer received a tip concerning wrongdoing? (No).

RULE #1:  To prevail on a motion to suppress, a defendant must first make a prima facie case that the police acted without a warrant and that he was doing nothing unusual, i.e., indicative of criminal activity, to justify the intrusion by the police at the time of the stop or arrest.   

RULE #2:  Once a defendant filing a motion to suppress has made a prima facie case that the police acted without a warrant and that he was doing nothing unusual, i.e., indicative of criminal activity, to justify the intrusion by the police at the time of the stop or arrest, the burden of going forward with the evidence to justify the intrusion shifts to the State.  RULE #3:  Police-citizen encounters are divided into three tiers: arrests, which must be supported by probable cause, investigatory or Terry stops, which must be supported by reasonable, articulable, suspicion of criminal activity, and encounters that involve no coercion or detention and thus do not implicate constitutional rights.  RULE #4:  A police officer may conduct a brief investigatory stop of a person if the officer can point to specific and articulable facts that, taken together with rational inferences from those facts, reasonably warrant the stop. 725 Ill. Comp. Stat. Ann. 5/107-14, 5/108-1.01.  RULE #5:  The Appellate Court, in determining whether a brief investigatory stop was reasonably warranted, judges a stopping officer's conduct by an objective standard, considering whether the facts available to the officer at the moment of the stop justify the action taken.  RULE #6:  Vehicle or traffic stops are treated as Terry stops, so they are proper when the stopping officer has a reasonable and articulable suspicion that a traffic violation or crime has occurred.  RULE #7:  When analyzing whether an informant's tip is sufficient to justify an investigatory stop, the court first assesses the reliability of the tip.  RULE #8:  If an informant's tip is found to be reliable, the court, in determining whether the tip is sufficient to justify an investigatory stop, analyzes whether the tip created reasonable suspicion of an ongoing crime as opposed to an isolated episode of past wrongdoing.  RULE #9:  Where there is no evidence that a tipster gave a name or contacted the police through an emergency number, the tip must be treated as an anonymous one, and its reliability hinges on the existence of corroborative details observed by the police.  RULE #10:  The reasonable suspicion necessary to justify an investigatory stop requires that a tip be reliable in its assertion of illegality, not just in its tendency to identify a determinate person.  RULE #11:  Only the facts known to the officer at the time of the seizure can be considered in determining whether the seizure was proper; information gained after the seizure is made must be disregarded.  RULE #12:  A reliable tip will justify an investigative stop only if it creates reasonable suspicion that criminal activity may be afoot.  RULE #13:  To justify an investigative stop, a tip must include specific allegations of observed violations or conduct that led the informant to the conclusion that the driver was involved in an ongoing crime.  RULE #14:  A law enforcement officer's mere hunch does not amount to reasonable suspicion to justify an investigatory stop; a fortiori, neither does a private citizen's hunch.  RULE #15:  Exclusionary rule applied to evidence obtained during traffic stop for which officer lacked reasonable suspicion; application of rule served as deterrent to future investigatory stops made without reasonable suspicion, and officer neither had probable cause nor good faith on error when he made stop.  RULE #16:  Under the “fruit of the poisonous tree” doctrine, the Fourth Amendment violation is deemed the poisonous tree, and any evidence obtained by exploiting that violation is subject to suppression as the fruit of that poisonous tree.  RULE #17:  The exclusionary rule applies not only to physical evidence but to any fruits of a constitutional violation, whether such evidence be tangible, physical material actually seized in an illegal search, items observed, or words overheard in the course of the unlawful activity, or confessions or statements of the accused obtained during an illegal arrest and detention.  RULE #18:  The exclusionary rule exists to protect Fourth Amendment rights by deterring prohibited government conduct.  RULE #19:  Under I.N.S. v. Lopez-Mendoza, 468 U.S. 1032, which held that the body or identity of a defendant or respondent in a criminal or civil proceeding is never itself suppressible as a fruit of an unlawful arrest, even if it is conceded that an unlawful arrest, search, or interrogation occurred, “body or identity” applies only to personal jurisdiction, not to the suppression of identifying evidence.

FINDINGS: (A) This anonymous tip, relied upon by an officer who did not observe any traffic violations or suspicious activity, did not establish reasonable suspicion to conduct a traffic stop. WHY?  While the tip included details such as car model, color, location, direction, and partial license plate number, the tip was about “a DUI driver,” with no specific allegations as to what tipster witnessed or had particular knowledge of to conclude that driver was intoxicated, and, while details of tip corroborated by officer included general location, direction, make, and color of vehicle, such details were adequate to establish that officer identified person whom tipster meant to accuse but did not show that tipster had knowledge of concealed criminal activity. 725 Ill. Comp. Stat. Ann. 5/107-14, 5/108-1.01.  (B) The officer's post-traffic-stop observation of the defendant driving the vehicle had to be suppressed as fruit of poisonous tree in this prosecution for driving while license suspended.  WHY? The officer did not have sufficient reasonable suspicion to conduct a stop and, thus, the stop was illegal. The observation was not made until after the officer pulled over the vehicle and, thus, it was in no way attenuated from illegal stop, and the officer did not observe the defendant driving or in control of vehicle until immediately after he performed this illegal traffic stop. 625 Ill. Comp. Stat. Ann. 5/6-303(a).

RESULT:  The denial of the defendant’s motion to suppress was reversed and this case remanded to the trial court.

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

* * * * * * * * * * * * * * * * * * * *

SECOND DISTRICT

CASE #1
1) CONSTITUTIONALITY OF STATUTE (Disorderly Conduct): The offense of the Disorderly Conduct is found to be constitutional. 

2) REASONABLE DOUBT (Disorderly Conduct:  The People presented sufficient evidence to support this defendant’s Disorderly Conduct conviction.

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
People v. Aden D. Khan, 2018 IL App (2nd) 160724, (2nd Dist., October 11, 2018) Disorder Conduct - - Affirmed.  

FACTS:  After a jury trial, Khan was convicted of committing disorderly conduct by making a threat of violence against persons at a school (720 ILCS 5/26-1(a) (3.5)) and sentenced to 30 months' probation. On appeal, he contends that (1) the disorderly conduct statute is unconstitutional and (2) he was not proved guilty beyond a reasonable doubt.

APPEAL:  The Appellate Court held that: (a) knowledge that the communication is a true threat was sufficient; (b) there was sufficient evidence that the defendant knew the message he posted on a social networking website, which stated that “I bring a gun to school every day. Someday someone is going to p*** me off and end up in a bag,” was a serious expression of an intent to do harm, as required to support conviction; and (c) there was sufficient evidence that message was a true threat, as required to support conviction.

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
CASE ANALYSIS

ISSUE #1:  Was the offense of the Disorderly Conduct unconstitutional? (No).

FINDING #1:  The school-threat provision of the disorderly conduct statute may be applied to the knowing communication of a message if the defendant knows that a reasonable speaker would foresee the message as communicating, to a reasonable recipient, a serious intent to commit harm. WHY?  The provision included a mental-state requirement that was consistent with the First Amendment, and while the intent to threaten was not essential, the knowledge that the communication was a true threat was sufficient. 720 Ill. Comp. Stat. Ann. 5/26-1(a) (3.5).

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
ISSUE #2:  Did the People present sufficient evidence to support this defendant’s Disorderly Conduct conviction?  (Yes).

RULE #2a:  For the crimes of threatening public officials and disorderly conduct by making a threat of violence against persons at a school, the State is required to prove that (1) the defendant knowingly made the statement and (2) the statement was a true threat.  RULE #2b:  For the crime of disorderly conduct by making a threat of violence against persons at a school, there is the requirement that the defendant knowingly transmit a true threat and not merely that he should know that he is doing so.  RULE #2c:  For purposes of the crime of disorderly conduct by making a threat of violence against persons at a school, if the defendant does not know that he is transmitting a true threat, which is unprotected by the First Amendment, he is not guilty; a defendant need not know that his message is unprotected by the First Amendment and need realize only that it is of a certain character, and knowledge of the First Amendment is not an element, and ignorance of the First Amendment is not a defense.  RULE #2d:  A jury may infer that a defendant intended the natural and probable consequences of his act.

FINDING #2: (A) There was sufficient evidence that the defendant knew the message he posted on the social networking website, which stated that “I bring a gun to school every day. Someday someone is going to p*** me off and end up in a bag,” was a serious expression of an intent to do harm, as required to support his conviction for disorderly conduct by making a threat of violence against persons at a school.  WHY?  The anonymous message conveyed the reasonable impression that the sender was a student at the school.  (B) There was sufficient evidence that the message the defendant posted on the social networking website, which stated that “I bring a gun to school every day. Someday someone is going to p*** me off and end up in a bag,” was a true threat, as required to support his conviction for disorderly conduct by making a threat of violence against persons at a school. WHY?  The most natural interpretation of the message was that the sender carried a gun to school every day and someday would get angry enough to use it.
RESULT:  The defendant’s Disorderly Conduct conviction was affirmed.
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

CASE #2

1) JURY SELECTION (Admonitions):  Did the trial court improperly admonish this defendant’s jury concerning the rights of a defendant? (No); 

2) PROSECUTOR CONDUCT (Burden Shifting):  The prosecutor, during closing argument, did not shift the burden of proof onto the defendant. 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
People v. Baraka Olla, 2018 IL APP (2nd) 160118, (2nd Dist., October 4, 2018) Predatory Criminal Sexual Assault of a Child and Aggravated Criminal Sexual Abuse - - Affirmed.  

FACTS:   Olla appealed his convictions of one count of predatory criminal sexual assault of a child (720 ILCS 5/11-1.40(a)(1)) and four counts of aggravated criminal sexual abuse (11-1.60(c)(1)(i)). He contends that the trial court plainly erred in its questions to prospective jurors under Illinois Supreme Court Rule 431(b) (eff. July 1, 2012) because (1) the court failed to inquire whether the jurors understood the principles listed in the rule and (2) the evidence was closely balanced. He also contends that the State impermissibly shifted or lessened the burden of proof during closing argument.

APPEAL:  The Appellate Court held that:(a) the evidence in this case was not closely balanced for purpose of plain error review, and (b) the prosecutor's statements regarding victim's credibility did not improperly shift the burden of proof to defendant.
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
CASE ANALYSIS

ISSUE #1:  Did the trial court improperly admonish this defendant’s jury concerning the rights of a defendant? (No).  

RULE #1a:  The questions may be asked of the prospective jurors individually or by group, but in either event, rule governing voir dire examination contemplates a specific question and response process.  RULE #1b:  It is error for the trial court to ask the prospective the jurors whether they agree with the principles explained to them during voir dire but fail to also ask whether they understand them.  RULE #1c:  A violation of the rule governing voir dire requiring the trial court to ask potential jurors whether they understood and accepted constitutional principles, is not cognizable under the second prong of the plain-error doctrine absent evidence that the violation produced a biased jury.  RULE #1d:  In determining whether the evidence adduced at trial was close, in order to analyze a claim of first-prong plain error, a reviewing court must evaluate the totality of the evidence and conduct a qualitative, commonsense assessment of it within the context of the case.  RULE #1e:  In determining whether the evidence adduced at trial was close, in order to analyze a claim of first-prong plain error, a reviewing court's inquiry involves an assessment of the evidence on the elements of the charged offense or offenses, along with any evidence regarding the witnesses’ credibility.

FINDING #1:  The evidence in this case was not closely balanced for purpose of plain error review of the trial court's failure to ask the jurors whether they understood the constitutional principles at this trial for predatory criminal sexual assault of a child and aggravated criminal sexual abuse. WHY? Although there were inconsistencies between the victim's testimony and her statements to her mother and the investigator, there was nothing in the record to suggest that the victim, the defendant's 13-year-old stepdaughter, had a motivation to lie, or to explain her knowledge of the sexual acts that she described.  The victim's mother testified that when she confronted the defendant, he looked at the victim and said her name, and his own testimony corroborated some of the allegations, such as that he played “school” with the victim and told victim she was beautiful. 720 Ill. Comp. Stat. Ann. 5/11-1.40(a)(1).

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
ISSUE #2:  Did the prosecutor, during closing argument, improperly shift the burden of proof onto the defendant?  (No). 
RULE #2a:  Prosecutors are afforded wide latitude in closing argument, and even improper remarks do not merit reversal unless they result in substantial prejudice to the defendant.  RULE #2b:  During closing argument, the prosecutor may properly comment on the evidence presented or reasonable inferences drawn from that evidence, respond to comments made by defense counsel that invite response, and comment on the credibility of witnesses.  RULE #2c:  The defense is under no obligation to produce any evidence, and the prosecution cannot attempt to shift the burden of proof to the defense.  RULE #2d:  A prosecutor may respond to comments by defense counsel that clearly invite a response.

FINDING #2:  The prosecutor's statements regarding the victim's credibility, including that the victim had no reason to lie and that evidence was lacking concerning her knowledge of the sexual acts she described, did not improperly shift the burden of proof to defendant at trial for predatory criminal sexual assault of a child and aggravated criminal sexual abuse.  WHY? The defense placed the victim's credibility at issue during their opening statements and on cross-examination by focusing on inconsistencies in her statements, and People explicitly said that they had the burden to prove the defendant guilty beyond a reasonable doubt.
RESULT:  The defendant’s convictions for Predatory Criminal Sexual Assault of a Child and Aggravated Criminal Sexual Abuse were affirmed.  

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

CASE #3
1) REASONALBE DOUBT (DUI):  The People presented sufficient evidence to support this defendant’s DUI conviction.

2) SEARCH AND SEIZURE (Probable Cause to Arrest):  The police had sufficient probable cause to justify the arrest of this defendant for DUI. 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
People v. David Williams, 2018 IL App (2nd) 160683, (2nd Dist., October 23, 2018) DUI; Possession of Drug Paraphernalia; Disobeying a Traffic Control Devise - - Affirmed.  

FACTS:  Following a jury trial in the circuit court of Kane County, defendant, David R. Williams, was found guilty of driving under the influence of alcohol (DUI) (625 ILCS 5/11-501(a)(2)), possession of drug paraphernalia (720 ILCS 600/3.5(a)) and disobeying a traffic control device (625 ILCS 5/11-305(a)). Defendant argues on appeal that the trial court erred in denying his pretrial motion to quash his arrest and suppress evidence discovered during a search incident to his arrest. Defendant further argues that the State failed to prove beyond a reasonable doubt that he was guilty of DUI.

APPEAL:  The Appellate Court held that: (a) the police officers had probable cause to arrest defendant for DUI, and (b) the evidence was sufficient to support conviction for DUI.

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
CASE ANALYSIS

ISSUE #1: Did the police have sufficient probable cause to justify the arrest of this defendant for DUI?  (Yes). 

RULE #1a:  Probable cause to arrest exists when the totality of the facts known to the officer at the time of the arrest are sufficient to lead a reasonably cautious person to believe that the arrestee has committed a crime.  RULE #1b:  A person is under the influence of alcohol when he or she is less able, either mentally or physically, or both, to exercise clear judgment, and with steady hands and nerves operate an automobile with safety to himself and to the public.  RULE #1c:  A conviction of driving under the influence of alcohol (DUI) does not require proof that the defendant was completely incapacitated by alcohol; rather, the prosecution need prove only that the defendant was impaired by alcohol to the extent that it rendered him incapable of driving safely.  RULE #1d:  While a defendant may offer innocent explanations for his behavior, that does not prevent the police from acting on their well-founded conclusions that defendant committed a crime and does not preclude finding that police had probable cause for arrest.  RULE #1e:  Under certain circumstances, police may conduct a vehicle search incident to the arrest of a recent occupant; however, such a search is permissible only if the arrestee is within reaching distance of the passenger compartment at the time of the search or it is reasonable to believe the vehicle contains evidence of the offense of arrest.

FINDING #1: The Officers had probable cause to arrest the defendant for driving under the influence of alcohol (DUI), even though he contended that his poor driving was fully explained by the condition of his vehicle. WHY? The officers observed the defendant improperly proceed straight through an intersection when the green left-turn arrow came on, smelled the odor of alcohol on his person, observed his slurred speech and his bloodshot eyes.  Further, the officers had no reason to believe that the defendant's vehicle was not in good working order and officers observed defendant swaying.

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
ISSUE #2: Did the People present sufficient evidence to support this defendant’s DUI conviction?  (Yes).

RULE #2a:  When a defendant challenges the sufficiency of the evidence to sustain a criminal conviction, the relevant question is whether, after viewing the evidence in the light most favorable to the prosecution, any rational trier of fact could have found the essential elements of the crime beyond a reasonable doubt.  RULE #2b:  A criminal conviction will not be set aside unless the evidence is so improbable or unsatisfactory that it creates a reasonable doubt of the defendant's guilt.  RULE #2c:  A motorist's ability to perform a number of tasks without any indication of impairment does not necessarily create a reasonable doubt in a driving under the influence of alcohol (DUI) prosecution.
FINDING #2: This evidence was sufficient to support the defendant’s conviction for driving under the influence of alcohol (DUI). WHY?  Although the defendant asserted that his impairment was explained by the fact that he was exhausted after a long workday and his evening activities, and that he was able to drive his car through the intersection without weaving or jerking, he activated his turn signal, he properly pulled into a parking space, he exited his vehicle without hesitation and without stumbling or falling, and he was able to communicate with police officers, the arresting officers testified that the defendant improperly proceeded straight through an intersection when the green left-turn arrow came on, he smelled of alcohol, he had slurred speech and bloodshot eyes, and that he admitted that he consumed several beers that evening, and their testimony was partly corroborated by video recordings from their squad car cameras.

RESULT:  The defendant’s convictions for DUI; Possession of Drug Paraphernalia; and Disobeying a Traffic Control Devise were affirmed.  
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

* * * * * * * * * * * * * * * * * * * *

THIRD DISTRICT

CASE #1
1) CONSTITUTIONALITY OF STATUTE (Sentences): The sentencing scheme created for sex offenses did not violate this defendant’s constitutional rights.

2) JUDICIAL CONDUCT (Jury Instructions):  Did the comments of the trial judge during jury selection did not prejudice the jury against this defendant. 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
People v. Edward R. Cetwinski, 2018 IL App (3rd) 160174, (3rd Dist., October 26, 2018) Criminal Sexual Assault and Aggravated Criminal Sexual Abuse - - Affirmed.  

FACTS:  Cetwinski appealed following his conviction for criminal sexual assault and aggravated criminal sexual abuse. He argued that certain comments from the trial court made during jury instructions served to hasten the jury's verdict. He also argued that the Illinois statutory scheme of lifetime penalties to which convicted sex offenders are subjected is unconstitutional as applied to him.

APPEAL:  The Appellate Court held that: (a) the Appellate Court declined to relax the forfeiture rules after the defendant waived argument that the trial court's admonitions to his jury, that they would not be able to leave the jury room once deliberations began were improper; (b) even if the trial court erred by admonishing the jury that they would not be able to leave the jury room once deliberations started, such an error did not amount to plain error when jury reached a verdict after approximately one hour; (c) the requirements under the Sex Offender Registration Act (SORA) constituted punishments that implicated the Eighth Amendment and Proportionate Penalties Clause under the State Constitution; and (d) the defendant's sentence was not grossly disproportionate to his crime.
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
CASE ANALYSIS

ISSUE #1:  Did the comments of the trial judge during jury selection prejudice the jury against this defendant?  (No).

RULE #1a:  It is improper for the circuit court to deliver any message or instruction to the jury that might have the effect of hastening the verdict.  RULE #1b:  The test for determining whether the circuit court improperly delivered any message or instruction to the jury that might have had the effect of hastening the verdict is whether, under the circumstances, the language used by the court actually coerced or interfered with the deliberations of jurors to the prejudice of a defendant.

FINDING #1: (A) The Appellate Court declined to relax the forfeiture rules after the defendant waived argument that the trial court's admonitions to his jury, that the jurors would not be able to leave the jury room once deliberations began, were improper when jury reached a verdict after approximately one hour. WHY: The defense counsel did not object to the trial judge's comments at trial and did not raise the issue in defendant's motion for a new trial.   (B) Even if the trial court erred by admonishing the jury, such an error did not amount to plain error when the jury reached a verdict after approximately one hour. WHY: Given the significant and compelling evidence against the defendant, including a video recording of his own confession, it was plausible, if not expected, that the jury could reach a prompt verdict.

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
ISSUE #2:  Did the sentencing scheme created for sex offenses violate this defendant’s constitutional rights? (No).

RULE #2a:  The first step in a constitutional challenge to a sentence is to determine whether the statute actually imposes a punishment or penalty that would be subject to constitutional restrictions.  RULE #2b:  The Eighth Amendment prohibition on cruel and unusual punishment forbids only extreme sentences that are grossly disproportionate to the crime.  RULE #2c:  A challenge brought under the Proportionate Penalties Clause under the State Constitution contends that the penalty in question was not determined according to the seriousness of the offense.  RULE #2d:  The Proportionate Penalties Clause under the State Constitution is synonymous with the Eighth Amendment's cruel and unusual punishment clause.  RULE #2e:  In considering a proportionality challenge to the statutory scheme applicable to sex offenders, the Appellate Court considers the gravity of the offense in conjunction with the harshness of the penalty, and whether more serious crimes are subject to the same penalty or to less serious penalties as an indication that the punishment is excessive and may compare the sentences imposed for commission of the same crime in other jurisdictions.  RULE #2f:  Defendant's history and character are primary considerations when evaluating a defendant's rehabilitative potential.  RULE #2g:  A defendant's relative risk of recidivism is a proper consideration when determining his rehabilitative potential, as one less likely to reoffend must have a greater chance of restoration to useful citizenship.  RULE #2h:  The nature and circumstances of an offense are themselves factors to be considered in the determination of rehabilitative potential.
FINDING #2: (A) According to this Court, the requirements under the Sex Offender Registration Act (SORA) constituted punishments that implicated the Eighth Amendment and Proportionate Penalties Clause under the State Constitution.  WHY?  The SORA placed restrictions on sex offenders' liberty, including where they could live and work. 720 Ill. Comp. Stat. Ann. 5/11-9.3; 730 Ill. Comp. Stat. Ann. 150/3(a).  (B) The defendant's sentence to a term of six years' imprisonment for criminal sexual assault and four years' probation for aggravated criminal sexual abuse was not grossly disproportionate to his crime, to violate the Eighth Amendment's prohibition on cruel and unusual punishment or the Proportionate Penalties Clause under the State Constitution.  WHY?  The defendant, a coach at a high school, sexually assaulted a student who was on the team the defendant coached.  Further, the offense was among the most serious sex offenses that can be committed in the State, and many lesser offenses were subject to that same scheme under which the defendant was sentenced. 720 Ill. Comp. Stat. Ann. 5/11-1.30; 720 ILCS 5/1213(a)(4), (b)(1); 730 Ill. Comp. Stat. Ann. 150/2(E)(7).

RESULT:  The defendant’s convictions for Criminal Sexual Assault and Aggravated Criminal Sexual Abuse were affirmed.  

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

CASE #2
1) EVIDENCE (Foundation): The People introduced a proper foundation for the introduction of the defendant’s Breathalyzer test. 

2) REASONABLE DOUBT (DUI):  The People provided sufficient evidence to support this defendant’s DUI conviction.
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

People v. Xavier D. Crump, 2018 IL APP (3rd) 160124, (3rd Dist., October 17, 2018) DUI - - Affirmed.

FACTS:  Crump appealed his conviction for driving with an alcohol concentration of 0.08 or higher (625 ILCS 5/11-501(a)(1)). He argued that the trial court erred in admitting the results of his Breathalyzer test because (1) the People failed to lay the proper foundation to admit certain exhibits as business records and (2) regardless of whether the records were properly admitted, they were insufficient to certify the proper functioning of the Breathalyzer test.
APPEAL:  The Appellate Court held that: (a) the electronic certification documents were admissible as self-authenticated business records; (b) the defendant waived his right to challenge the admission of the logbook and the result of his breath test in his reply brief; and (c) the results of defendant's breath test were admissible.

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
CASE ANALYSIS

ISSUE #1:  Did the People lay a proper foundation of the introduction of the defendant’s Breathalyzer test?  (Yes).

RULE #1a:  A trial court abuses its discretion only when its ruling is arbitrary, fanciful, or unreasonable or no reasonable person would take the view adopted by the trial court.  RULE #1b:  Self-authenticating business records need only be accompanied by written certification from the record's custodian or other “qualified person” attesting to the three foundational requirements for admission of business records.  

FINDING #1: (A) The electronic certification documents, proffered by the People along with the results of a breath test, were admissible as self-authenticated business records, in this prosecution of the defendant for driving under the influence of alcohol (DUI), and related offenses. WHY?  The documents contained the official seal of the state police; the documents were signed by the “keeper of records” of the Alcohol and Substance Testing Section of the Illinois State Police Academy; and the letter stated that the accuracy checks on the breath test machine were made at or near the time of the defendant's breath test; the accuracy checks were kept in the course of a regularly conducted activity; and the accuracy checks were part of regular business practice.   (B) The defendant waived his right to challenge admission of logbook and result of his breath test in his reply brief, based on the absence of certain information from the electronic certification documents.  WHY?  The defendant did not raise such challenges in his initial brief on appeal, and he failed to elaborate on his argument that the absence of such information rendered the documents untrustworthy.

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
ISSUE #2:  Did the People provide sufficient evidence to support this defendant’s DUI conviction?  (Yes).
RULE #2a:  To establish the accuracy of the breath test machine and that it worked properly on the date of the test, in prosecution of a defendant for driving under the influence (DUI), the state must show that the accuracy test was performed in accordance with the Illinois Vehicle Code and the regulations promulgated by the Illinois Department of State Police. 625 Ill. Comp. Stat. Ann. 5/11-501.2(a).  RULE #2b:  The results of a breath machine test may be admitted if the state can show: (1) evidence that the tests were performed according to the uniform standard adopted by the Illinois Department of Public Health, (2) evidence that the operator administering the tests was certified by the Department of Public Health, (3) evidence that the machine used was a model approved by the Department of Health, was tested regularly for accuracy, and was working properly, (4) evidence that the motorist was observed for the requisite 20 minutes prior to the test and, during this period, the motorist did not smoke, regurgitate, or drink, and (5) evidence that the results appearing on the printout sheet can be identified as the tests given to the motorist.

FINDING #2: The People's exhibits demonstrated that the breath test machine used on the defendant was approved by the Department of Health, tested regularly for accuracy, and was working properly, and thus the results of the defendant's test were admissible. WHY?  The accuracy check documentation the People attached to the verified certification letter provided a notation indicating the machine's passage of a scheduled certification test, prior to the defendant's breath test, for “dry gas target” of .079, and another notation indicating machine's passage the following month of a test for dry gas target of .080, and trooper certified the breath test machine as accurate in the logbook a month after the defendant's test. 625 Ill. Comp. Stat. Ann. 5/11-501.2(a)

RESULT:  The defendant’s DUI conviction was affirmed.
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

CASE #3
SEARCH AND SEIZURE (Curtilage):  The defendant had an expectation of privacy on the outside of his hotel door.

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
People v. Jonathan Lindsey, 2018 IL App (3rd) 150877, (3rd Dist., October 30, 2018) Denial of a Motion to Suppress Evidence - - Reversed and Remanded.  

FACTS:  The police used a trained drug-detection dog to conduct a free air sniff of the door handle and seams of Lindsey's motel room. The dog alerted to the presence of drugs inside the room, and the police obtained a search warrant. During their search, they found 4.7 grams of heroin, and Lindsey was charged with unlawful possession with intent to deliver a controlled substance while being within 1000 feet of a school. Lindsey filed a motion to suppress evidence, arguing that the dog sniff violated his fourth amendment rights. The trial court denied the motion. Ultimately, the court found Lindsey guilty and entered a judgment of conviction and a separate second judgment ordering Lindsey to pay a $3000 drug assessment fee, a $500 drug street value fine, and a $250 DNA analysis fee and to submit a DNA sample. Lindsey appealed, arguing that (1) the trial court erred when it denied his motion to suppress evidence and (2) this court should vacate his fees and fine.

APPEAL:  The Appellate Court held that: (a) the use of a drug-detection dog to conduct a “free air” sniff of the door handle and seams of a motel room constituted a warrantless search in violation of the defendant's Fourth Amendment rights; (b) the deputy did not act in good faith in conducting this warrantless search, and thus the evidence obtained in the subsequent search, after issuance of a warrant, should have been suppressed; and (c) The appellate court would modify the written judgment assessing a drug assessment and a street value fine against the defendant, in order to bring it into conformity with trial court's oral pronouncement.  NOTE:  One Justice filed an opinion concurring in part and dissenting in part.

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
CASE ANALYSIS

ISSUE:  SEARCH AND SEIZURE (Curtilage):  Did the defendant have an expectation of privacy on the outside of his hotel door?  (Yes).

RULE #1a:  The “fruit-of-the-poisonous-tree doctrine” is an outgrowth of the exclusionary rule providing that the Fourth Amendment violation is deemed the poisonous tree, and any evidence obtained by exploiting that violation is subject to suppression as the fruit of that poisonous tree.  RULE #1b:  The main purpose of the exclusionary rule is to deter future unlawful police conduct and fulfill the guarantee of the Fourth Amendment against unreasonable searches and seizures.  RULE #1c:  The exclusionary rule is applied only in unusual cases when its application will deter future Fourth Amendment violations.  RULE #1d:  Exclusion of evidence is a court's last resort, in attempting to deter a future Fourth Amendment violation, not its first impulse.  RULE #1e:  In considering whether the good faith exception to the exclusionary rule applies in any case, the inquiry is whether a reasonably well-trained officer would have known that the search was illegal under the Fourth Amendment in light of all the circumstances.

FINDING #1: (A) The defendant had a reasonable expectation of privacy in the corridor of the motel room where he had been staying, prior to his arrest, and thus the use by a sheriff's deputy of a drug-detection dog to conduct “free air” sniff of the door handle and seams of the motel room, following the defendant's arrest on suspicion of driving without a license, constituted a warrantless search in violation of defendant's Fourth Amendment rights.  WHY?  The deputy used the dog to explore details previously unknown in the defendant's motel room.  (B) The sheriff's deputy did not act in good faith when he used a drug-detection dog to conduct a warrantless search in the corridor of this motel where the defendant had been staying, prior to his arrest on suspicion of driving without a license, and thus the evidence obtained in the subsequent search of the motel room, after the issuance of a warrant, should have been suppressed, in this prosecution of the defendant for the unlawful possession with the intent to deliver a controlled substance while being within 1000 feet of a school. WHY?  Prior case law clearly established at the time of the search that the use of a dog to sniff a motel room door without a warrant was illegal under Fourth Amendment, and the search was not isolated negligence, but a deliberately executed attempt to find drugs inside the motel room.

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
ISSUE #2:  Should the appellate court adjust this defendant’s fines and assessments?  (Yes).
RULE #2a:  When the oral pronouncement of the court and the written order conflict, the oral pronouncement of the court controls.  RULE #2b:  The rule governing the powers of a reviewing court allows a court to modify a written judgment to bring it into conformity with the oral pronouncement of the trial court.

FINDING #2:  The Appellate Court would modify the written judgment assessing the $3000 drug assessment and the $500 street value fine against this defendant, in order to bring it into conformity with the trial court's oral pronouncement.  WHY?  The trial court instructed the clerk to remove the defendant's fines.

RESULT:  The order of the trial court denying this defendant’s motion suppress was reversed and the care remanded.

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

* * * * * * * * * * * * * * * * * * * *
FOURTH DISTRICT

CASE #1
1) CONSTITUTIONALITY OF STATUTE (Mandatory Presumption):  The Sex Offender Registration Statute create no unconstitutional mandatory presumption.
2) SENTENCES: (Double Jeopardy):  The defendant’s trial for failing to register as a sex offender did not violate his double jeopardy rights. 

3) TRIAL PROCEDURE (Collateral Estoppel):  Collateral estoppel did not bar the prosecution of this defendant. 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
People v. Randell L. Owens, 2018 IL App. (4th) 170506, (4th Dist., October 23, 2018) Failure to Register as a Sex Offender - - Affirmed.

FACTS:  Owens was charged with failure to register as a sex offender under the Sex Offender Registration Act (Act). 730 ILCS 150/3(a). Owens filed a pro se motion to dismiss, arguing that the double jeopardy clause and the due process clause barred this prosecution. The trial court denied his motion.  He appealed, arguing (1) the Act subjected him to double jeopardy, (2) collateral estoppel bared the People's prosecution for his failure to register as a sex offender, and (3) the Act creates an unconstitutional mandatory presumption.

APPEAL:  The Appellate Court held that: (a) the defendant's failure to register as a sex offender was a different act than the criminal sexual assault for which defendant had previously been convicted; (b) the issue decided in the defendant's conviction for criminal sexual assault was not identical to issue of whether he failed to register; (c) the statute governing the duty to register as a sex offender contained no provision that permitted or required the trier of fact to assume the existence of any ultimate fact.

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
CASE ANALYSIS

ISSUE #1:  Did the defendant’s trial for failing to register as a sex offender violate his double jeopardy rights?  (No).

RULE #1a:  Registering as a sex offender is not a punishment.  RULE #1b:  The application of the double jeopardy clause often turns on whether there were multiple acts or a single act.  RULE #1c:  The definition of an “act,” for purposes of double jeopardy, is any overt or outward manifestation which will support a different offense.  RULE #1d:  If the prosecutions are predicated on different criminal acts, then the prohibition against double jeopardy is not violated.  RULE #1e:  If there was only a single physical act, then a court must apply the same elements test to determine whether multiple prosecutions violate the double jeopardy clause.  RULE #1f:  Under the same elements test, if each crime requires proof of a fact not required by the other, then multiple prosecutions do not violate the double jeopardy clause.  RULE #1g:  For purposes of double jeopardy, being a sex offender is a status rather than an act.  RULE #1h:  For purposes of double jeopardy, failing to register as a sex offender is a completely different act than sexual penetration.

FINDING #1: The defendant's failure to register as a sex offender was a different act than the criminal sexual assault for which defendant had previously been convicted, and therefore People's prosecution of defendant for failure to register as a sex offender was not prohibited by double jeopardy. 720 Ill. Comp. Stat. Ann. 5/12-13; 730 Ill. Comp. Stat. Ann. 150/2(B)(1).   

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
ISSUE #2:  Did collateral estoppel bar the prosecution of this defendant? (No).

RULE #2a:  The doctrine of collateral estoppel, in the criminal context, is a component of the double jeopardy clause.  RULE #2b:  The doctrine of collateral estoppel holds that an issue raised and decided by a court of competent jurisdiction may not be relitigated in a later action between the same parties in the same or a different cause of action.  RULE #2c:  Collateral estoppel applies when (1) the issue decided in the prior adjudication is identical to the one present in the suit in question, (2) there was a judgment on the merits in the prior adjudication, and (3) the party against whom estoppel is asserted was a party or in privity with a party to the prior adjudication.

FINDING #2:  The issue decided in the defendant's conviction for criminal sexual assault was not identical to issue of whether defendant failed to register, and therefore collateral estoppel did not apply to People's prosecution of defendant for failure to register.

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
ISSUE #3:  Did the Sex Offender Registration Statute create an unconstitutional mandatory presumption? (No).
RULE #3a:  A “presumption” is a legal device that either permits or requires the trier of fact to assume the existence of an ultimate fact after establishing certain predicate facts.  RULE #3b:  A permissive presumption allows, but does not require, the trier of fact to infer the existence of the ultimate fact upon proof of the predicate fact without placing a burden on the defendant.  RULE #3c:  The fact finder is free to accept or reject a permissive presumption.  RULE #3d:  A mandatory presumption requires the fact finder to accept the presumption.  RULE #3e:  Mandatory presumptions are per se unconstitutional.  RULE #3f:  Courts presume that a law is constitutional, and the party challenging the law bears the burden of demonstrating its invalidity.  RULE #3g:  If it can be reasonably done, a court has a duty to construe a statute in a manner that upholds its validity and constitutionality.  RULE #3h:  If a statute's construction is doubtful, a court should resolve that doubt in favor of the statute's validity.

FINDING #3:  The statute governing the duty to register as a sex offender contained no provision that permitted or required the trier of fact to assume the existence of any ultimate fact, and, therefore, there was no presumption in the statute. 730 Ill. Comp. Stat. Ann. 150/3.

RESULT:  The defendant’s conviction for the Failure to Register as a Sex Offender was affirmed.
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

CASE #3

1) JURY INSTRUCTIONS (Other Bad Acts):   The trial court erred in giving a faulty instruction concerning the use of the defendant’s prior convictions.

2) REASONABLE DOUBT (Armed Habitual Criminal):  The People failed to provide sufficient evidence to support this defendant’s Armed Habitual Criminal conviction where one of his prior convictions was void. 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
People v. Justin E. Cavette, 2018 IL App (4th) 150910, (4th Dist., October 23, 2018) Armed Habitual Criminal and Unlawful Possession of Cannabis - - Reversed and Remanded.  

FACTS:  A jury found defendant Cavette guilty of being an Armed Habitual Criminal (720 ILCS 5/24-1.7(a)(1)) and unlawful possession of cannabis (720 ILCS 550/4(c)). He appealed both his convictions and his sentence.
APPEAL: The defendant's vacated conviction for aggravated unlawful use of a weapon (AUUW) was not a predicate felony conviction for being an armed habitual criminal; (b) the trial court made an erroneous statement of law, in its jury instruction; and (c) the trial court's erroneous jury instruction constituted plain error warranting a new trial on the possession of cannabis charge.
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
CASE ANALYSIS

ISSUE #1:  Did the People provide sufficient evidence to support this defendant’s Armed Habitual Criminal conviction where one of his prior convictions was void?  (No).

RULE #1a:  When a statute is found facially unconstitutional in all its applications, it is void “ab initio”; this means the statute was constitutionally infirm from the time of its enactment and is unenforceable.  RULE #1b:  A conviction under an unconstitutional law is not merely erroneous, but is illegal and void, and cannot be a legal cause of imprisonment.  RULE #1c:  The “void ab initio” doctrine is to be strictly applied when a defendant's constitutionally guaranteed rights are in need of vindication.

FINDING #1: The defendant's vacated conviction for aggravated unlawful use of a weapon (AUUW) was not a predicate felony conviction for being an armed habitual criminal, in this prosecution of the defendant. WHY?  The statutory sections on which the AUUW conviction was based had been declared unconstitutional, and void ab initio. 720 Ill. Comp. Stat. Ann. 5/24-1.6(a)(1), 5/24-1.6(a)(3)(A), 5/24-1.7(a)(1).

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
ISSUE #2:  Did the trial court err in giving a faulty instruction concerning the use of the defendant’s prior convictions?  (Yes).

FINDING #2: (A) The trial court made an erroneous statement of law, in its jury instruction directing the defendant’s jury to consider his stipulation to two prior qualifying offenses under the armed habitual criminal statute “along with the other evidence in the case,” in this prosecution of the defendant for being an armed habitual criminal, and unlawful possession of cannabis. WHY:  The instruction improperly authorized the jury to use evidence of other crimes beyond limited purpose of satisfying predicate felony elements of armed habitual criminal offense. 720 Ill. Comp. Stat. Ann. 5/24-1.7(a)(1), 550/4(c).  (B) Trial court's error in directing the jury to consider the defendant's stipulation to two prior qualifying offenses under the armed habitual criminal statute “along with the other evidence in the case,” constituted plain error warranting a new trial on the defendant’s possession of cannabis charge.  WHY: The police did not find cannabis on the defendant's person. The cannabis was found in a witness's apartment, where the defendant allegedly smoked marijuana, was not forensically linked to the defendant, the jury deadlocked in their deliberations, and whether the defendant possessed cannabis turned on the credibility of the witness's testimony that the cannabis found in his apartment was not his.

RESULT:  The defendant’s convictions for Armed Habitual Criminal and Unlawful Possession of Cannabis were reversed and the case remanded.
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

* * * * * * * * * * * * * * * * * * * *

FIFTH DISTRICT

1) COUNSEL (Effectiveness): The defendant’s attorney did not provide ineffective counsel by failing to provide proper jury instructions. 

2) JURY INSTRUCTIONS (Attempted Murder):  The trial court did not improperly fail to provide the defendant’s jury with proper jury instructions concerning the timing of the offense. 

3) JURY SELECTION (Zehr Rules):  The trial court did not fail to properly instruct the defendant’s jury concerning the rights of a criminal defendant.

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
People v. James E. Choate III, 2018 IL APP (5th) 150087, (5th Dist., October 2, 2018) Predatory Criminal Sexual Assault of a Child - - Affirmed.  

FACTS:   Choate appealed his conviction for predatory criminal sexual assault of a child (720 ILCS 5/11-1.40(a)(1)). The charge stemmed from abuse of the defendant's stepdaughter, Stephanie S. The incident at issue took place shortly after the family moved from Indiana to Illinois. Although the evidence at trial was focused on events that took place in Illinois on a specific date, there was also evidence that the defendant abused his stepdaughter in Indiana. The jury was instructed that the State did not have to prove that the abuse occurred on a specific date. The jury was not instructed that the State had to prove that the offense occurred in Illinois. The defendant contends that these instructions allowed the jury to find him guilty based on conduct that occurred in Indiana, contrary to the rule of criminal jurisdiction. See id. § 1-5(a)(1) (providing that a criminal defendant is subject to prosecution in Illinois only for conduct that occurred at least partially within the state). He argues that trial counsel was ineffective for failing to request an instruction on jurisdiction or to object to the instruction telling jurors that the State did not have to prove that the offense took place on the date specified in the charge. He also argues that the court did not comply with the requirements of Illinois Supreme Court Rule 431(b) (eff. July 1, 2012) and People v. Zehr, 103 Ill. 2d 472, 83 Ill. Dec. 128, 469 N.E.2d 1062 (1984), during voir dire.
APPEAL:  The Appellate Court held that: (a) the location where the charged events took place was clear to the jury, and thus, the trial court was not required to sua sponte instruct the jury on issue of geographic jurisdiction; (b) the defense counsel's failure to request jury instruction and his failure to object to an instruction did not constitute ineffective assistance; and (c) the evidence presented at this trial was not so closely balanced that the trial court's error constituted plain error in commingling constitutional principles during voir dire questioning.

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
CASE ANALYSIS

ISSUE #1:  Did the trial court improperly fail to provide the defendant’s jury with proper jury instructions concerning the timing of the offense? (No).

RULE #1a:  To prevail on a claim of ineffective assistance of counsel, a defendant must demonstrate both that counsel's performance was deficient and that the defendant was prejudiced as a result.  RULE #1b:  To demonstrate deficient performance in a claim for ineffective assistance of counsel, the defendant must show that counsel's representation fell below an objective standard of reasonableness.  RULE #1c:  To demonstrate prejudice in a claim for ineffective assistance of counsel, the defendant must show there is reasonable probability that he would have been acquitted if not for the deficiencies in counsel's performance.  RULE #1d:  To demonstrate prejudice in a claim for ineffective assistance of counsel, a reasonable probability is a probability sufficient to undermine confidence in the outcome of the trial.
FINDING #1:  The location where the charged events took place was clear to the jury, and thus, the trial court was not required to sua sponte instruct jury on the issue of geographic jurisdiction at trial in this prosecution for predatory criminal sexual assault of a child. WHY?  Although there was some evidence of other conduct that took place outside the jurisdiction, the victim did not discuss any particular incident with the DCFS investigator or forensic interviewer, and the evidence at trial was clearly focused on a specific incident that the victim testified to and gave detailed accounts as described in the charge that occurred in Illinois.
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
ISSUE #2:  Did the defendant’s attorney provide ineffective counsel by failing to provide proper jury instructions? (No).

FINDING #2:  The defense counsel's failure to request a jury instruction on the question of geographic jurisdiction and his failure to object to an instruction not requiring the People to prove the charged conduct was committed on the particular date charged did not constitute ineffective assistance. WHY?  The jury instruction as a whole did not allow the jury to return a guilty verdict based on conduct that occurred outside the court's jurisdiction where some evidence of other conduct took place.

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
ISSUE #3:  Did the trial court fail to properly instruct the defendant’s jury concerning the rights of a criminal defendant? (No).

RULE #3a:  The four principles the court is required in voir dire to question prospective jurors as to their understanding and acceptance of the law are: (1) the defendant is presumed to be innocent of the charge against him; (2) the defendant is not required to offer any evidence on his behalf; (3) the State must prove the defendant guilty beyond a reasonable doubt; and (4) jurors may not draw any negative inferences if the defendant chooses not to testify.  RULE #3b:  Questioning required by rule governing voir dire examination of prospective jurors may be performed individually or in a group.  RULE #3c:  Rule governing voir dire examination requires every juror must have the opportunity to respond to questions about whether they both understand and accept each of each principle enumerated in rule.  RULE #3d:  Under rule governing voir dire examination, the court must give jurors an opportunity to state whether they understand and accept each principle; the court may not merely make a broad statement of the applicable law followed by a general question concerning the juror's willingness to follow the law.  RULE #3e:  Certain types of out-of-court statements by child witnesses in sexual abuse cases are admissible at trial precisely because they constitute reliable, corroborating evidence. 725 Ill. Comp. Stat. Ann. 5/115-10.

FINDING #3:  The evidence presented at this trial was not so closely balanced that the trial court's error constituted plain error in commingling constitutional principles during voir dire questioning of potential jurors as to their understanding and acceptance of those constitutional principles in prosecution for predatory criminal sexual assault of a child. WHY?  The victim's statements to the investigator and the forensic interviewer as to the sexual abuse were reliable and consistent with each other and with the victim's later trial testimony.  The victim's statements were unprompted and spontaneous, the victim had no motive to lie as to the sexual abuse, and any potential impact of the court's error was minimized by the fact the defendant did present evidence and testify on his own behalf.

RESULT:  The defendant’s conviction for Predatory Criminal Sexual Assault of a Child as affirmed.  

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
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1.
In re G.V, 2018 IL App (3rd) 180272, (3rd Dist., October 5, 2018) Disposition order - - Reversed.  

FACTS:  The trial court ordered G.V. a ward of the court and found respondents Sarah N. and Vincente V. unfit and that it was in the best interest of their child, G.V., that their parental rights be terminated. Both Sarah and Vincente appealed.
ISSUE:  JUVENILE LAW (Termination of Parental Rights): Did the trial court err in ordering the parental rights of the parents of this minor to be terminated? (Yes). 

2.
People v. Sean Brown, 2018 IL APP (1st) 160924, (1st Dist., October 9, 2018) AHC; UUWF; and AUUW - - Convictions Affirmed; Case Remanded to Correct Fees.  

FACTS:   Following a bench trial, Sean Brown was found guilty of one count of being an armed habitual criminal (AHC) (720 ILCS 5/24-1.7(a)), two counts of unlawful use or possession of a weapon by a felon (UUWF) (id. § 24-1.1(a)), and two counts of aggravated unlawful use of a weapon (AUUW) (id. §§ 24-1.6(a)(1), (a)(3) (A-5), (a)(3) (C)). The court merged the counts and sentenced Brown to 13 years' imprisonment on the AHC conviction. On appeal, Brown contends that (i) his sentence is excessive because his criminal background does not justify a 13-year sentence, (ii) the trial court relied on a sentencing factor inherent in the offense, and (iii) the trial court deprived him of his right to a meaningful appeal by failing to fully articulate its sentencing decision. Brown also challenges the fines and fees imposed against him.

ISSUES: 1) SENTENCES (Excessive):  Was this defendant’s 13-year sentence excessive and did the trial court err in deciding upon that sentence? (No); 2) FEES AND FINES (Credit):  Did the trial court err by failing to properly credit the defendant for time served?  (Yes). 


3.
People v. Burnell J. Townsel, 2018 IL APP (2nd) 160612, (2nd Dist., October 9, 2018) Unlawful Possession of Heroin with the Intent to Deliver - - Affirmed.

FACTS:  Following a jury trial, Townsel was convicted of unlawful possession with intent to deliver 15 or more but less than 100 grams of heroin (720 ILCS 570/401(a)(1)(A)) and calculated criminal drug conspiracy. Finding that Townsel committed the latter felony while in jail after having been charged with the former felony, the trial court imposed consecutive sentences of 30 and 15-years' imprisonment. Townsel appealed, contending that the court erroneously imposed consecutive terms, because he had not been indicted on the first felony when he committed the second.
ISSUE:  STATUTORY CONSTRUCTION (Sentences):  Was the defendant improperly sentenced to consecutive sentences? (No).



4.
In re K.E.K., 2018 IL App (3rd) 180026, (3rd Dist., October 19, 2018) Disposition order - - Affirmed.  

FACTS:  The parents of this child appealed the trial court's finding that K.E.-K. was a neglected minor, arguing that such a finding was against the manifest weight of the evidence. The Child’s father also appeals the finding that he was unfit.
ISSUE:  JUVENILE LAW (Termination of Parental Rights): Did the trial court err in finding that the child was neglected, and the child’s father was unfit? (No).


5.
People v. Aubrey Bass, 2018 IL App (1st) 152650, (1st Dist., October 30, 2018) Dismissal of PCP - - Affirmed.  
FACTS:  Bass appealed the trial court's order granting the People's motion to dismiss his postconviction petition for relief filed under the Post-Conviction Hearing Act (Act) (725 ILCS 5/122-1 et seq.). He contended that his postconviction counsel did not provide reasonable assistance.
ISSUE:  POST-CONVICTION PETITION (Review):  Did the trial court improperly dismiss this PCP after the defendant argued that his counsel failed to provide effective assistance by amending his petition? (No). 


6.
People v. Joseph L. Niffen, 2018 IL App (4th) 150881, (1st Dist., October 31, 2018) Dismissal of PCP - - Reversed and Remanded.  
FACTS:  Niffen is serving a total of 39½ years' imprisonment for unlawful possession of a methamphetamine precursor (720 ILCS 646/20(a)(2)(E)) and anhydrous ammonia (720 ILCS 646/25(a)(1)). He appealed the summary dismissal of his pro se petition for postconviction relief (see 725 ILCS 5/122-2.1(a) (West 2014)). In addition, in his brief, he also challenged the imposition of fines by the circuit clerk and the clerk's retention of $1901 of his bond money to cover those purported fines.
ISSUE:  POST-CONVICTION PETITION (Review):  Did the trial court improperly dismiss this PCP after the defendant argued that the trial court improperly entered a partial order to dismiss his petition? (Yes).
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1.
People v. James E. Choate III, 2018 IL APP (5th) 150087, (5th Dist., October 2, 2018) Predatory Criminal Sexual Assault of a Child - - Affirmed.  ISSUES: 1) JURY INSTRUCTIONS (Attempted Murder):  Did the trial court improperly fail to provide the defendant’s jury with proper jury instructions concerning the timing of the offense? (No). 2) COUNSEL (Effectiveness): Did the defendant’s attorney provide ineffective counsel by failing to provide proper jury instructions? (No); 3) JURY SELECTION (Zehr Rules):  Did the trial court fail to properly instruct the defendant’s jury concerning the rights of a criminal defendant? (No).  PAGE:  35.

2.
People v. Baraka Olla, 2018 IL APP (2nd) 160118, (1st Dist., October 4, 2018) Predatory Criminal Sexual Assault of a Child and Aggravated Criminal Sexual Abuse - - Affirmed.  ISSUES: 1) JURY SELECTION (Admonitions):  Did the trial court improperly admonish this defendant’s jury concerning the rights of a defendant? (No); 1) PROSECUTOR CONDUCT (Burden Shifting):  Did the prosecutor, during closing argument, improperly shift the burden of proof onto the defendant?  (No).  PAGE:  23.

3.
In re G.V, 2018 IL App (3rd) 180272, (3rd Dist., October 5, 2018) Disposition order - - Reversed.  ISSUE:  JUVENILE LAW (Termination of Parental Rights): Did the trial court err in ordering the parental rights of the parents of this minor to be terminated? (Yes).  PAGE:  37.

4.
People v. Jose Lopez, 2018 IL App (1st) 153331, (1st Dist., October 5, 2018) Denial of Motion to Suppress Evidence - - Reversed and Remanded.   ISSUE:  SEARCH AND SEIZURE (Reasonable Suspicion):  Did the arresting officer have sufficient reasonable suspicion to justify a stop of this defendant after the Officer received a tip concerning wrongdoing? (No).  PAGE:  19.

5.
People v. Sean Brown, 2018 IL APP (1st) 160924, (1st Dist., October 9, 2018) AHC; UUWF; and AUUW - - Convictions Affirmed; Case Remanded to Correct Fees.  ISSUES: 1) SENTENCES (Excessive):  Was this defendant’s 13-year sentence excessive and did the trial court err in deciding upon that sentence? (No); 2) FEES AND FINES (Credit):  Did the trial court err by failing to properly credit the defendant for time served?  (Yes).  PAGE:  37.

6.
People v. Burnell J. Townsel, 2018 IL APP (2nd) 160612, (2nd Dist., October 9, 2018) Unlawful Possession of Heroin with the Intent to Deliver - - Affirmed.  ISSUE:  STATUTORY CONSTRUCTION (Sentences):  Was the defendant improperly sentenced to search consecutive sentences? (No).  PAGE:  38.

7.
People v. Aden D. Khan, 2018 IL App (2nd) 160724, (2nd Dist., October 11, 2018) Disorder Conduct - - Affirmed.  ISSUES:  1) CONSTITUTIONALITY OF STATUTE (Disorderly Conduct): Was the offense of the Disorderly Conduct unconstitutional? (No); 2) REASONABLE DOUBT (Disorderly Conduct:  Did the People present sufficient evidence to support this defendant’s Disorderly Conduct conviction?  (Yes).  PAGE:  21.

8.
People v. Lavail W. Dunbar, 2018 IL APP (3rd) 150674, (1st Dist., October 12, 2018) First-Degree Murder and Aggravated Battery of a Child - - Affirmed.  ISSUES: 1) REASAONBLE DOUBT (First-Degree Murder):  Did the People present sufficient evidence to support this defendant’s murder conviction?  (Yes); 2) JURY SELECTION (Questioning): Did the trial court properly question the defendant’s jurors prior to his trial? (Yes); 3) COUNSEL (Effectiveness):  Did the defendant’s attorney provide ineffective assistance by failing to redact out portions of his police interview?  (No); 4) EVIDENCE (Hearsay):  Did the trial court improperly allow hearsay evidence to be considered in this case?  (No).   PAGE:  10.

9.
People v. Gregory Reed, 2018 IL APP (1st) 160609, (1st Dist., October 12, 2018) Attempted Murder, Aggravated Battery; Aggravated Discharge of a Firearm - - Affirmed in Part; Vacated in Part; Case Remanded with Directions.  ISSUES: 1) REASAONBLE DOUBT (Various Charges):  Did the People present sufficient evidence to support this defendant’s various convictions?  (Yes); 2) COUNSEL (Krankel Hearing): Did the trial court hold a proper hearing concerning the defendant’s complaints against the conduct of his counsel? (No); 3) SENTENCES (Excessive):  Was this defendant’s 50-year sentence for attempted murder excessive?  (No); 4) SENTENCING (Aggravating Factors):  Did the trial court consider improper aggravating in sentencing this defendant?  (No); 5) OFFENSES (One Act – One Crime):  Could the defendant properly have been convicted of multiple offenses involving the same conduct? (No).   PAGE:  15.

10.
People v. Xavier D. Crump, 2018 IL APP (3rd) 160124, (3rd Dist., October 17, 2018) DUI - - Affirmed.  ISSUES: 1) EVIDENCE (Foundation): Did the People lay a proper foundation of the introduction of the defendant’s Breathalyzer test?  (Yes); 2) REASONABLE DOUBT (DUI):  Did the People provide sufficient evidence to support this defendant’s DUI conviction?  (Yes).  PAGE:  28.

11.
People v. Derrick Bonilla, 2018 IL 122484, (Ill. Sup. Ct., October 18, 2018) Suppression of Evidence - - Affirmed.  ISSUE:  SEARCH AND SEIZURE (Curtilage):  Did the defendant have an expectation of privacy on the outside of his apartment door?  (Yes).  PAGE:  07.

12.
People v. Aretha L. Pettigrew, 2018 IL 122261, (Ill. Sup. Ct., October 18, 2018) Grant of Motion in Limine - - Affirmed.  ISSUE: TRIAL PROCEDURE (Trial in Absentia):  Did the trial court err in granting the defendant’s motion to seal his pretrial motions until after his jury was chosen?  (No).  PAGE:  08.

13.
People v. Darien Harris, 2018 IL 121932, (Ill. Sup. Ct., October 18, 2018) First-Degree Murder - - Affirmed.  ISSUES:  1) REASONABLE DOUBT: (First-Degree Murder):  Did the People present sufficient evidence to support a jury’s determination that the defendant was guilty of first-degree murder?  (Yes); 2) (SENTENCES: (Excessive):  Was this defendant’s 76-year prison sentence unconstitutional? (No).  PAGE:  04.

14.
People v. Deforrest Newton, 2018 IL 122958, (Ill. Sup. Ct., October 18, 2018) Delivery of a Controlled Substance - - Affirmed.  ISSUE:  REASONABLE DOUBT: (Delivery of a Controlled Substance):  Did the People present sufficient evidence to support a jury’s determination that the defendant delivered contraband within 1,000 feet of a church?  (Yes).  PAGE:  06.

15.
In re K.E.K., 2018 IL App (3rd) 180026, (3rd Dist., October 19, 2018) Disposition order - - Affirmed.  ISSUE:  JUVENILE LAW (Termination of Parental Rights): Did the trial court err in finding that the child was neglected, and the child’s father was unfit? (No).  PAGE:  38.

16.
People v. Randell L. Owens, 2018 IL App. (4th) 170506, (4th Dist., October 23, 2018) Failure to Register as a Sex Offender - - Affirmed.  ISSUES:  1) SENTENCES: (Double Jeopardy):  Did the defendant’s trial for failing to register as a sex offender violate his double jeopardy rights?  (No); 2) TRIAL PROCEDURE (Collateral Estoppel):  Did collateral estoppel bar the prosecution of this defendant? (No); 3) CONSTITUTIONALITY OF STATUTE (Mandatory Presumption):  Did the Sex Offender Registration Statute create an unconstitutional mandatory presumption? (No).  PAGE:  32.

17.
People v. Justin E. Cavette, 2018 IL App (4th) 150910, (4th Dist., October 23, 2018) Armed Habitual Criminal and Unlawful Possession of Cannabis - - Reversed and Remanded.  ISSUES: 1) REASONABLE DOUBT (Armed Habitual Criminal):  Did the People provide sufficient evidence to support this defendant’s Armed Habitual Criminal conviction where one of his prior convictions was void?  (No); 2) JURY INSTRUCTIONS (Other Bad Acts):   Did the trial court err in giving a faulty instruction concerning the use of the defendant’s prior convictions?  (Yes).  PAGE:  34.

18.
People v. David Williams, 2018 IL App (2nd) 160683, (2nd Dist., October 23, 2018) DUI; Possession of Drug Paraphernalia; Disobeying a Traffic Control Devise - - Affirmed.  ISSUES:  1) SEARCH AND SEIZURE (Probable Cause to Arrest):  Did the police have sufficient probable cause to justify the arrest of this defendant for DUI?  (Yes), 2) REASONALBE DOUBT (DUI):  Did the People present sufficient evidence to support this defendant’s DUI conviction?  (Yes).  PAGE:  24.

19.
People v. Edward R. Cetwinski, 2018 IL App (3rd) 160174, (3rd Dist., October 26, 2018) Criminal Sexual Assault and Aggravated Criminal Sexual Abuse - - Affirmed.  ISSUES:  1) JUDICIAL CONDUCT (Jury Instructions):  Did the comments of the trial judge during jury selection prejudice the jury against this defendant?  (No); 2) CONSTITUTIONALITY OF STATUTE (Sentences): Did the sentencing scheme created for sex offenses violate this defendant’s constitutional rights? (No).  PAGE:  26.

20.
People v. Jonathan Lindsey, 2018 IL App (3rd) 150877, (3rd Dist., October 30, 2018) Suppression of Evidence - - Affirmed.  ISSUE:  SEARCH AND SEIZURE (Curtilage):  Did the defendant have an expectation of privacy on the outside of his hotel door?  (Yes).  PAGE:  30.

21.
People v. Aubrey Bass, 2018 IL App (1st) 152650, (1st Dist., October 30, 2018) Dismissal of PCP - - Affirmed.  ISSUE:  POST-CONVICTION PETITION (Review):  Did the trial court improperly dismiss this PCP after the defendant argued that his counsel failed to provide effective assistance by amending his petition? (No).  PAGE:  38.

22.
People v. Joseph L. Niffen, 2018 IL App (4th) 150881, (1st Dist., October 31, 2018) Dismissal of PCP - - Reversed and Remanded.  ISSUE:  POST-CONVICTION PETITION (Review):  Did the trial court improperly dismiss this PCP after the defendant argued that the trial court improperly entered a partial order to dismiss his petition? (Yes).  PAGE:  38.

23.
People v. Darnell Foxx, 2018 IL APP (1st) 162345, (1st Dist., October 31, 2018) First-Degree Murder and Aggravated Battery with a Firearm - - Affirmed.  ISSUES: 1) COUNSEL (Effectiveness): Did the defendant’s attorney fail to provide effective counsel by failing to seek permissive transfer of this defendant’s case to the Juvenile Court? (No); 2) SENTENCINIG (Aggravation):  Did the trial court improperly place too much emphasis on deterrence and ignore the mitigating circumstances of the defendant’s traumatic childhood? (No).   PAGE:  13.
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