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1.
People v. Keith L. Starks, 2019 IL APP (2nd) 160871, (2nd Dist., June 28, 2019) Possession of a Controlled Substance with the Intent to Deliver and Unlawful Possession of a Weapon by a Felon - - Affirmed.  ISSUES: 1) REASONABLE DOUBT (Possession of a Controlled Substance with the Intent to Deliver):  Did the People present sufficient evidence to support this defendant’s conviction for possession with the intent to deliver?  (Yes). 2) STATUTORY CONSTRUCTION (Bludgeon): Was the expandable baton possessed by this defendant a “bludgeon” for purposes of the weapons offense? (Yes).


2.
People v. Zachary C. Mortensen, 2019 IL APP (2nd) 170020, (2nd Dist., June 25, 2019) Violation of an Order of Protection - - Affirmed.  ISSUE: REASONABLE DOUBT (Violation of an Order of Protection): Did the People fail to present sufficient evidence to support this defendant’s conviction for violating an order of protection?  (No). 


3.
People v. Xavier Lee Holliday, 2019 IL APP (3rd) 160315, (3rd Dist., June 20, 2019) Unlawful Possession of Cannabis with the Intent to Deliver - - Conviction Modified and Affirmed; Sentence Vacated and Defendant Resentenced.  ISSUE: REASONABLE DOUBT (Unlawful Possession of Cannabis with the Intent to Deliver): Did the People fail to present sufficient evidence to prove the weight of the cannabis the defendant allegedly possessed?  (Yes).


4.
People v. Matthew R. Castino, 2019 IL APP (2nd) 170298, (2nd Dist., June 14, 2019) DUI - - Affirmed.  ISSUE: REASONABLE DOUBT (DUI): Did the People fail to present sufficient evidence to support this defendant’s DUI conviction after the defendant argued that the arresting Officer was not certified as a DRE expert?  (No).


5.
People v. Wilson Morocho, 2019 IL APP (1st) 153232, (1st Dist., June 10, 2019) Aggravated Stalking - - Affirmed.  ISSUE: CONSTITUTIONALITY OF STATUTE (Aggravated Stalking):  Was a portion of the Aggravated Stalking statute unconstitutionally overbroad? (Yes).


6.
People v. Jose Rebollar-Vergara, 2019 IL APP (2nd) 140871, (2nd Dist. March 25, 2019) First-Degree Murder - - Affirmed.  MODIFIED UPON DENIAL OF REHEARING – June 10, 2019.  ISSUE: REASONABLE DOUBT (Murder):  Did the People fail to present sufficient evidence to support this defendant’s murder conviction?  (No).


7.
People v. Elizabeth M. Clark, 2019 IL 122891, (Ill. Sup. Ct., June 6, 2019) Escape - - Affirmed.  ISSUE: STATUTORY CONSTRUCTION (Escape): Did the defendant commit the offense of escape by failing to report to the County Jail as a condition of her bail bond? (Yes).


8.
People v. Ronald Q. Maas, 2019 IL APP (2nd) 160766, (2nd Dist., June 5, 2019) Aggravated Possession of a Stolen Motor Vehicle and numerous other offenses - - Affirmed.    ISSUE: REASONABLE DOUBT (Failing to Report an Accident): Did the People fail to present sufficient evidence to support this defendant’s conviction for Failing to Report an Accident?  (No).  


9.
People v. Alfredo Alberto Garza, 2019 IL APP (4th) 170165, (4th Dist., May 31, 2019) Escape - - Affirmed.    ISSUE:  REASONABLE DOUBT (Escape): Did the People present sufficient evidence to support this defendant’s conviction for Escape?  (Yes).


10.
People v. Nicholas Calloway, 2019 IL APP (1st) 160983, (1st Dist., May 29, 2019) Armed Violence - - Reversed.  ISSUE: REASONABLE DOUBT (Armed Violence): Did the People fail to present sufficient evidence to support this defendant’s conviction for Armed Violence by failing to prove that the defendant was otherwise armed when the police entered his apartment?  (Yes).


11.
People v. Danny Loggins, 2019 IL APP (1st) 160482, (1st Dist., May 29, 2019) Armed Violence - - Affirmed and Remanded.  ISSUE: REASONABLE DOUBT (Armed Violence): Did the People fail to present sufficient evidence to support this defendant’s conviction for Armed Violence by failing to prove that the defendant was otherwise armed when the police entered his apartment?  (No).


12.
People v. Juan Carlos Garcia-Gutierrez, 2019 IL APP (3rd) 180283, (3rd Dist., May 29, 2019) Rescission of Summary Suspension - - Reversed and Remanded.  ISSUE: STATUTORY CONSTRUCTION (Warning to Motorists): Did the Officer improperly read the defendant the warning to motorists in English rather than in Spanish? (No).


13.
People v. Courney Ealy, 2019 IL APP (1st) 161575, (1st Dist., May 28, 2019) First-Degree Murder - - Affirmed.  ISSUE: REASONABLE DOUBT (Sex Offenses): Did the People fail to present sufficient evidence to support this defendant’s conviction for First-Degree Murder by failing to prove the defendant’s intent?  (No).


14.
People v. Patrick A. Legoo, 2019 IL APP (3rd) 160667, (3rd Dist., May 20, 2019) Unlawful Presence in a Public Park - - Affirmed.  ISSUE: STATUTORY CONSTRUCTION (Unlawful Presence in a Public Park): Was the defendant entitled to immune from his offense because his was with his son while in the park? (No). 


15.
People v. Jack Skaggs, 2019 IL APP (4th) 160335, (4th Dist., May 17, 2019) Home Invasion; and Criminal Sexual Assault - - Vacated in Part; Affirmed in Part; Case Remanded with Directions.  ISSUE: OFFENSES (One Act – One Crime):  Could the defendant properly have been convicted of Criminal Sexual Assault and Home Invasion?  (No). 


16.
People v. Marc A. Pepitone, 2019 IL APP (2nd) 151161, (2nd Dist., May 15, 2019) Unlawful Presence in a Public Park - - Affirmed.  ISSUE: CONSTITUTIONALITY OF STATUTE (Unlawful Presence in a Public Park):  Did the Unlawful Presence in a Public Park offense constitute an ex post facto statute as applied to this defendant? (No). 

17.
People v. Fernando Gonzalez, 2019 IL APP (1st) 152760, (1st Dist., May 7, 2019) Various Sex Offenses - - Affirmed and Remanded.  ISSUE: REASONABLE DOUBT (Sex Offenses): Did the People fail to present sufficient evidence to support this defendant’s conviction for these sex offenses by failing to prove sexual penetration or that he used force or the threat of force?  (No). 


18.
People v. Elena K. Martinez, 2019 IL APP (2nd) 170793, (2nd Dist., May 2, 2019) Battery - - Affirmed.  ISSUE:  REASONABLE DOUBT (Battery): Did the People fail to present sufficient evidence to support this defendant’s battery conviction?  (No). 


19.
People v. Terrell Phagan, 2019 IL APP (1st) 153031, (1st Dist., April 30, 2019) Attempted Murder of a Peace Officer and numerous other offenses - - Affirmed.  ISSUE: STATUTORY CONSTRUCTION (Firearm Enhancement): Did the firearm enhancement apply to the offense of Attempted Murder of a Peace Officer? (Yes). 


20.
People v. Sherrell Coger, 2019 IL APP (1st) 163250, (1st Dist., April 29, 2019) Deliver of Controlled Substances - - Affirmed in Part; Reversed in Part; Case Remanded.  ISSUE: OFFENSES (One Act – One Crime):  Could the defendant properly have been convicted of delivering both Heroin and Cocaine where the substances were mixed together, and the People failed to prove she knew the substance she delivered contained both illegal drugs?  (No). 

21.
People v. Michael Fort, 2019 IL APP (1st) 170644, 1st Dist., April 26, 2019) Armed Robbery - - Reversed and Remanded.  ISSUE: REASONABLE DOUBT (Attempted Identity Theft): Did the People fail to present sufficient evidence to prove that the defendant was guilty of Attempted Identity Theft?  (Yes).


22.
People v. Jacob D. Kallal, 2019 IL APP (4th) 180099, (4th Dist., April 26, 2019) Denial of Application for Discharge as a Sexually Dangerous Person - - Affirmed.  ISSUE: REASONABLE DOUBT (Sexually Dangerous Person): Did the People fail to present sufficient evidence to establish that this defendant was still a sexually dangerous person?  (No).


23.
People v. Pablo Rodriguez-Palomino, 2019 IL APP (2nd) 160361-B, (2nd Dist., April 24, 2019) Predatory Criminal Sexual Assault of a Child and Aggravated Criminal Sexual Abuse - - Affirmed.  ISSUE: REASONABLE DOUBT (Predatory Criminal Sexual Assault of a Child): Did the People fail to present sufficient evidence to support this defendant’s convictions?  (No).


24.
People v. Clarence Clifton, 2019 IL APP (1st) 151967, 1st Dist., April 16, 2019) Armed Robbery - - Reversed and Remanded.  ISSUE: REASONABLE DOUBT (Armed Robbery): Did the People fail to present sufficient evidence to prove that the defendant brandished a firearm during this robbery?  (No).


25.
People v. Donald E. Sturgeon, 2019 IL APP (4th) 170035, (4th Dist., April 12, 2019) Participation in Methamphetamine Manufacturing - - Affirmed.  ISSUE: REASONABLE DOUBT (Methamphetamine Manufacturing): Did the People fail to present sufficient evidence to support this defendant’s conviction for Methamphetamine Manufacturing?  (No).


26.
People v. DeAngelo Campbell, 2019 IL APP (1st) 161640, (1st Dist., April 9, 2019) AUUW - - Affirmed.  ISSUE: REASONABLE DOUBT (AUUW):  Did the People fail to prove that the defendant actually possessed the firearm he was accused of possessing?  (No).


27.
In re M.H., 2019 IL APP (3rd) 180625, (3rd Dist., April 9, 2019) Adjudication of Delinquency - - Reversed.  ISSUE: REASONABLE DOUBT (Criminal Sexual Abuse):  Did the People fail to prove that the 11-year-old defendant committed the offense of Criminal Sexual Abuse?  (Yes).

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX


CASE ANALYSIS


1.
People v. Keith L. Starks, 2019 IL APP (2nd) 160871, (2nd Dist., June 28, 2019) Possession of a Controlled Substance with the Intent to Deliver and Unlawful Possession of a Weapon by a Felon - - Affirmed.  

FACTS:   Following a jury trial, Starks was convicted of one count of unlawful possession of a controlled substance with intent to deliver within 1000 feet of a church (720 ILCS 570/407(b)(1)) and one count of driving while his license was revoked (625 ILCS 5/6-303(a)). Following a simultaneous bench trial, he was also convicted of one count of aggravated unlawful possession of a weapon by a felon (720 ILCS 5/24-1.1(a)). The trial court sentenced him to eight years' imprisonment on the drug conviction and five years' imprisonment on the weapon conviction, to be served concurrently. Starks argued that his drug conviction should be reduced to simple possession, because the evidence did not prove beyond a reasonable doubt his intent to deliver. He also argued that his weapon conviction should be reversed because a baton did not qualify as a “bludgeon” within the meaning of the weapons statute.

ISSUES: 1) REASONABLE DOUBT (Possession of a Controlled Substance with the Intent to Deliver):  Did the People present sufficient evidence to support this defendant’s conviction for possession with the intent to deliver?  (Yes). 2) STATUTORY CONSTRUCTION (Bludgeon): Was the expandable baton possessed by this defendant a “bludgeon” for purposes of the weapons offense? (Yes). 

FINDING #1:   A collapsible metal baton constituted a “bludgeon” for purposes of the statute governing the unlawful use of weapons.  WHY:  The baton, which was weighted at one end, measured 8 inches long when collapsed, and would extend forcibly and instantly to 21 inches when user flicked wrist. 720 Ill. Comp. Stat. Ann. 5/24-1(a)(1).  FINDING #2:   Sufficient evidence supported the defendant's conviction of possession of controlled substance with the intent to deliver, although the amount of the cocaine recovered in the police officer's search of the defendant and the car he had been driving weighed 9.9 grams in total and could have been consistent with personal use.  WHY:  The police officers also recovered a box of sandwich bags, one large sandwich bag containing 20 smaller corners of bags, each containing cocaine; and a collapsible metal baton that was determined to be a weapon; and an expert on drug investigations and possession with intent to deliver testified it was his opinion that the defendant intended to deliver based on the packaging of the cocaine, the lack of user paraphernalia and the presence of the weapon. 720 Ill. Comp. Stat. Ann. 570/401.

2.
People v. Zachary C. Mortensen, 2019 IL APP (2nd) 170020, (2nd Dist., June 25, 2019) Violation of an Order of Protection - - Affirmed.  

FACTS:   Following a bench trial, Mortensen was found guilty of violation of an order of protection (720 ILCS 5/12-3.4(a)(1)(i)) and was placed on court supervision for one year. He argued that the People failed to prove his guilt beyond a reasonable doubt.
ISSUE: REASONABLE DOUBT (Violation of an Order of Protection): Did the People fail to present sufficient evidence to support this defendant’s conviction for violating an order of protection?  (No). 

FINDING:   The People were not required to prove that the victim was present in the home in order to convict the defendant of violating an order for protection when the defendant left flowers and cannoli at the home.  WHY:  The statutory remedy authorized the trial court to prohibit Mortensen from entering the victim's premises, regardless of whether she was present; and the delivery of the flowers and the cannoli was of the same character as the types of contact described in the definition requiring Mortensen to “stay away.” 720 Ill. Comp. Stat. Ann. 5/12-3.4(a)(1)(i).

3.
People v. Xavier Lee Holliday, 2019 IL APP (3rd) 160315, (3rd Dist., June 20, 2019) Unlawful Possession of Cannabis with the Intent to Deliver - - Conviction Modified and Affirmed; Sentence Vacated and Defendant Resentenced.  

FACTS:   Following a bench trial, Holliday was found guilty of the Class 2 felony of unlawful possession with intent to deliver more than 500 grams but not more than 2000 grams of a substance containing cannabis (720 ILCS 550/5(e)) and he was sentenced to four years of imprisonment and two years of mandatory supervised release (MSR). He appealed, arguing that his conviction should be reduced to the civil law violation of possession of not more than 10 grams of a substance containing cannabis (720 ILCS 550/4(a)) (effective July 29, 2016)) because the People's evidence of the weight of the seized drug only established that he had possessed an unspecified amount of cannabis, the People failed to prove he had an intent to deliver, and he was “entitled to be sentenced under the law in effect at the time of sentencing.”

ISSUE: REASONABLE DOUBT (Unlawful Possession of Cannabis with the Intent to Deliver): Did the People fail to present sufficient evidence to prove the weight of the cannabis the defendant allegedly possessed?  (Yes). 

FINDING:   The evidence in this case was insufficient to support the trial court's finding that Holliday possessed 1048 grams of cannabis.  WHY:  The police officers found three separate bags of a plant-like substance outside a window through which Holliday jumped to evade the police; the contents of those bags were comingled into one bag prior to being submitted for forensic testing to determine the identity of the plant substance; the People did not test a portion of each bag prior to the contents of the bags being comingled; and although the tests of random portions of the comingled contents were positive for cannabis, there was no evidence that the comingled contents was sufficiently homogenous to allow an inference that the tested and the untested portions were the same substance.

4.
People v. Matthew R. Castino, 2019 IL APP (2nd) 170298, (2nd Dist., June 14, 2019) DUI - - Affirmed.  

FACTS:   Castino appealed his conviction of driving under the influence (DUI) for driving with heroin in his breath, blood, or urine (625 ILCS 5/11-501(a)(6)). He argued that the evidence was insufficient to prove him guilty beyond a reasonable doubt when the arresting officer was not certified as a drug recognition expert (DRE), the court previously dismissed a count alleging impairment, and a video contradicted the officer's testimony.

ISSUE: REASONABLE DOUBT (DUI): Did the People fail to present sufficient evidence to support this defendant’s DUI conviction after the defendant argued that the arresting Officer was not certified as a DRE expert?  (No). 

FINDING:   Sufficient evidence supported the finding that Castino drove with heroin in his breath, blood, or urine, as required to support his driving under the influence (DUI) conviction, although he, on the video of the stop, contradicted the officer's testimony and the officer was not certified as a drug recognition expert (DRE).  WHY:  The evidence showed that Castino exhibited the signs of recent drug use including fresh track marks on his arms, swollen arms and hands, red eyes, and constricted pupils, and a white powder and blood in his nose; that a hypodermic needle was found in the pocket of the driver's-side door; that Castino admitted that he had used heroin earlier that morning; that Castino drove abnormally slow and drifted between the lines; and that Castino had difficulties during some of the field sobriety tests. 625 Ill. Comp. Stat. Ann. 5/11-501(a)(6).

5.
People v. Wilson Morocho, 2019 IL APP (1st) 153232, (1st Dist., June 10, 2019) Aggravated Stalking - - Affirmed.  

FACTS:   After a bench trial, Morocho was convicted of three counts of aggravated stalking. 720 ILCS 5/12-7.4(a)(1). The trial court merged the offenses and sentenced defendant to four years in prison. On appeal, he challenges the facial constitutionality of the offense upon which his conviction was predicated.  Morocho's conviction was predicated upon a violation of section 12-7.3(a)(2) of the Criminal Code of 2012 (Stalking Statute) (720 ILCS 5/12-7.3(a)(2)), which defines the offense of stalking as follows: a person commits stalking when he or she knowingly “threatens” a specific person two or more times and knows or should know the threats would cause a reasonable person to suffer emotional distress. The offense is aggravated if the defendant causes bodily harm to the victim. 720 ILCS 5/12-7.4(a)(1).  Morocho argued that subsection (a)(2) was overbroad in violation of the First Amendment and criminalizes wholly innocent conduct in contravention of the guarantees of substantive due process.

ISSUE: CONSTITUTIONALITY OF STATUTE (Aggravated Stalking):  Was a portion of the Aggravated Stalking statute unconstitutionally overbroad? (Yes). 

FINDING:   The subsection of the Stalking statute governing the conduct that would cause a reasonable person to suffer other emotional distress was overbroad on its face and unconstitutional under the First Amendment.  WHY:  The subsection's restrictions did not fall within the historic and traditional categories of unprotected speech; the subsection reached a vast number of circumstances limiting speech far beyond the generally understood meaning of stalking; core political speech was subject to criminal prosecution under this subsection if a person who threatened lawful action should know that the threats would cause a reasonable person to suffer emotional distress; and a separate subsection of the statute, which stated the subsection did not apply to the otherwise lawful exercise of right to free speech, was an affirmative defense that had to be raised at trial. 720 Ill. Comp. Stat. Ann. 5/12-7.3(a)(2), 5/12-7.3(d)(2).


6.
People v. Jose Rebollar-Vergara, 2019 IL APP (2nd) 140871, (2nd Dist. March 25, 2019) First-Degree Murder - - Affirmed.  MODIFIED UPON DENIAL OF REHEARING – June 10, 2019.

FACTS:   A jury found Rebollar-Vergara guilty of first-degree murder (720 ILCS 5/9-1(a)(1)), based on acts committed with his codefendant, Jose Garcia, who fatally shot Gabriel Gonzalez outside a convenience store.  On direct appeal, Rebollar-Vergara requested a new trial to remedy three errors: (1) the People violated his right to due process by securing an indictment supported by misleading testimony that he flashed “gang signs” at Gonzalez and “confessed” to the police, (2) Garcia's statement that Rebollar-Vergara should not be charged with murder was an admission against penal interest that was erroneously excluded, and (3) the prosecutor repeatedly misstated during closing argument that Garcia held the position of “security” in the Latin Kings street gang. Rebollar-Vergara also disputed the sufficiency of the evidence. 

ISSUE: REASONABLE DOUBT (Murder):  Did the People fail to present sufficient evidence to support this defendant’s murder conviction?  (No). 

FINDING:   The evidence in this case was sufficient to prove Rebollar-Vergara's accountability through a common criminal design to sustain his conviction for murder following the shooting death of victim by a codefendant.  WHY:  Although there was no evidence that Rebollar-Vergara directly participated in the actual shooting of the victim, an expert testified that he and his codefendant were members of a gang; the evidence was presented that Rebollar-Vergara made gang signs toward the victim; and he admitted he followed the victim and initiated a confrontation intending to fight the victim, which was ample evidence from which the jury could infer that his arguing and pursuit of the victim from a convenience store was a cue to the codefendant to escalate the confrontation.

7.
People v. Elizabeth M. Clark, 2019 IL 122891, (Ill. Sup. Ct., June 6, 2019) Escape - - Affirmed.  

FACTS:   Clark pled guilty to charges of burglary and unlawful use of a credit card and was released on bond pending the imposition of sentence. While awaiting sentencing, she was found guilty by of violating section 31-6(a) of the Criminal Code of 2012 (Escape) (720 ILCS 5/31-6(a)) for knowingly failing to report to the Whiteside County Jail, as required by her bail bond.  The appellate court found that Clark's failure to report did not constitute an escape because she was not in custody while on bond awaiting sentencing. The appellate court reversed the circuit court, and the Supreme Court granted the People's petition for leave to appeal. 

ISSUE: STATUTORY CONSTRUCTION (Escape): Did the defendant commit the offense of escape by failing to report to the County Jail as a condition of her bail bond? (Yes). 

FINDING:   The provision of the escape statute that made it class 3 felony to knowingly fail to report to a penal institution did not require that Clark have been “in custody” when she violated the terms of her bail bond and failed to report to the county jail after leaving a halfway house.  WHY:  Although an alternative provision made it a crime to escape from the custody of a penal institution or employee, the term “custody” was not present in the “knowing failure to report” provision. 720 Ill. Comp. Stat. Ann. 5/31-6(a).

8.
People v. Ronald Q. Maas, 2019 IL APP (2nd) 160766, (2nd Dist., June 5, 2019) Aggravated Possession of a Stolen Motor Vehicle and numerous other offenses - - Affirmed.  

FACTS:   Police initiated a traffic stop of Maas, who was 18 years old and driving a Ford Fusion, with his 15-year-old girlfriend, Elizabeth Zoph, as a passenger. Maas sped away, and the car crashed and rolled over. The couple fled on foot and stole a Ford F-350 pickup truck. Maas rammed the vehicle through a police roadblock and was shot in the face by an officer. He sped away and police followed, but the chase ended when Maas crossed into oncoming traffic and collided head-on with a subcompact car, seriously injuring its two occupants. The pickup rolled over and caught fire. Maas abandoned Zoph, who was injured and unconscious, and hid behind a barn of a nearby residence.  Police discovered him behind the barn, attempting to drive away in a Ford F-550 dump truck. Maas was arrested and transported to a hospital, where he tested positive for cocaine and heroin and had a blood alcohol concentration (BAC) of 0.13.  After a jury trial, he was convicted of aggravated possession of a stolen motor vehicle (aggravated PSMV) (625 ILCS 5/4-103.2(a)(7)(A)), aggravated driving with an alcohol concentration of 0.08 or more (aggravated DUI) (625 ILCS 5/11-501(d)(1)(C)), failure to report a motor vehicle accident involving personal injury (625 ILCS 5/11-401(b)), attempted theft (720 ILCS 5/8-4(a), 16-1(a)(1)(C)), two counts of aggravated assault (720 ILCS 5/12-2(c)(8)), and criminal damage to government supported property (720 ILCS 5/21-1.01(a)(1)). The trial court imposed an aggregate sentence of 22 years' imprisonment.  On direct appeal, Maas argued that (1) he was not proved guilty beyond a reasonable doubt of failing to report a motor vehicle accident involving personal injury, (2) the trial court erroneously admitted the hospital's chemical test results as records of emergency medical treatment under section 11-501.4 of the Illinois Vehicle Code (Vehicle Code) (625 ILCS 5/11-501.4), (3) the convictions of both aggravated DUI and aggravated PSMV violate the one-act, one-crime rule; and (4) the trial court erred in imposing consecutive sentences for aggravated DUI and aggravated PSMV. 
ISSUE: REASONABLE DOUBT (Failing to Report an Accident): Did the People fail to present sufficient evidence to support this defendant’s conviction for Failing to Report an Accident?  (No). 

FINDING:   The evidence in this case was sufficient to support Maas’ conviction for failing to report a motor vehicle accident involving personal injury, although he was shot by the police shortly before he crashed his stolen pickup truck into another vehicle and was arrested shortly thereafter.  WHY:  Maas was not arrested immediately following the crash, but rather fled on foot and tried to escape by stealing another vehicle; he was not so incapacitated by his gunshot wound that he could not report the accident; and although the police officers' testimony did not conclusively establish that Maas failed to report accident, the surrounding circumstances supported a reasonable inference that he did not report the accident within 30 minutes as required under the statute and never intended to do so. 625 Ill. Comp. Stat. Ann. 5/11-401(a), 5/11-401(b).

9.
People v. Alfredo Alberto Garza, 2019 IL APP (4th) 170165, (4th Dist., May 31, 2019) Escape - - Affirmed.  

FACTS:   Following a bench trial, Garza was convicted of escape (720 ILCS 5/31-6(c)). The trial court sentenced him to six years in prison. On appeal, he argued that the People failed to prove he was in “lawful custody,” an element of the offense of escape.

ISSUE:  REASONABLE DOUBT (Escape): Did the People present sufficient evidence to support this defendant’s conviction for Escape?  (Yes).

FINDING:   The evidence was sufficient to support a finding that Garza was in “lawful custody” when he ran from the police officers, as required for a conviction for escape.  WHY:  An officer testified that he knocked on the door of Garza's residence and Garza's girlfriend allowed him to enter, along with a second officer; that the officer informed Garza that he was under arrest; that Garza requested that he be allowed to put on shirt and shoes and to say goodbye to his family, that the officers gave Garza permission; that an officer stood within two feet of Garza and escorted him throughout the residence; that the officer escorted Garza down a staircase while another officer waited downstairs; and that the officers physically escorted Garza to the door, with each of them holding on to one of his arms. 720 Ill. Comp. Stat. Ann. 5/31-6(c).

10.
People v. Nicholas Calloway, 2019 IL APP (1st) 160983, (1st Dist., May 29, 2019) Armed Violence - - Reversed.  

FACTS:   The police entered an apartment to execute a search warrant and found Calloway running toward the back exit, carrying two bags of cannabis. There was a gun on the couch, immediately inside the front door, about 15 feet away from where Calloway was seen running when the first officer entered. The police secured the gun on the couch, pursued Calloway out the back, and arrested him in another apartment downstairs. A jury convicted him of armed violence, the predicate offense of possession of cannabis with intent to deliver, and armed habitual criminal.  Calloway argued that the People failed to prove that he was “armed,” within the meaning of the statute, because the gun on the couch was not immediately accessible to him when the police entered the apartment. 

ISSUE: REASONABLE DOUBT (Armed Violence): Did the People fail to present sufficient evidence to support this defendant’s conviction for Armed Violence by failing to prove that the defendant was otherwise armed when the police entered his apartment?  (Yes).

FINDING:  The defendant was not “otherwise armed” within the meaning of the armed violence statute when the police officers entered his apartment. WHY:   The testimony of the police officers suggested the defendant did not have immediate access to the firearm when they entered, as the officers testified that the defendant was running toward the rear exit of apartment, and the firearm was on a couch in the very front of the apartment. 720 Ill. Comp. Stat. Ann. 5/33A-1(c)(1)-(2).

11.
People v. Danny Loggins, 2019 IL APP (1st) 160482, (1st Dist., May 29, 2019) Armed Violence - - Affirmed and Remanded.  

FACTS:   The police entered a house to execute a search warrant and found Loggins, along with three other people, sitting around the table in the dining room. Loggins sprang up and ran out the back door, leaving behind a handgun that had been within arm's reach on a nearby chair. He was arrested, unarmed, in the yard. The police found cocaine in a drawer in the dining room and assorted paraphernalia nearby. A jury convicted Loggins of armed violence and the predicate offense of possession of a controlled substance with intent to deliver. (At a simultaneous bench trial, the judge found him guilty of unlawful possession of a weapon by a felon, but neither that conviction nor the bench trial was at issue in this appeal.)  Loggins raised several issues on appeal. He challenged the sufficiency of the evidence to sustain either of the jury's verdicts. He argued he was prejudiced when an officer was allowed to testify about the uses of the paraphernalia found in the house without being accepted as an expert on drug distribution. He argued that the trial court erred in requiring him to serve (at least) 85%, rather than 50%, of his sentence, pursuant to the truth-in-sentencing law. And he challenged various aspects of the fines-and-fees order.
ISSUE: REASONABLE DOUBT (Armed Violence): Did the People fail to present sufficient evidence to support this defendant’s conviction for Armed Violence by failing to prove that the defendant was otherwise armed when the police entered his apartment?  (No). 

FINDING:  There was sufficient evidence that defendant was “otherwise armed” with a handgun to support conviction for armed violence, even though defendant distanced himself from the handgun in an effort to abandon it, and even though defendant was not armed when he was arrested. WHY:   The evidence indicated that the handgun was within the defendant's reach when the police entered the premises to execute a search warrant; and the handgun was immediately assessable despite being partly covered by a hat and coat as the defendant could have easily grabbed the handle of the gun that was sticking out. 720 Ill. Comp. Stat. Ann. 5/33A-1(c)(1)-(2).

12.
People v. Juan Carlos Garcia-Gutierrez, 2019 IL APP (3rd) 180283, (3rd Dist., May 29, 2019) Rescission of Summary Suspension - - Reversed and Remanded.  

FACTS:   The People appealed the rescission of the statutory summary suspension of the driver's license of Garcia-Gutierrez and argued that the trial court erred by finding the warning to motorist inadequate when read to the defendant in English.

ISSUE: STATUTORY CONSTRUCTION (Warning to Motorists): Did the Officer improperly read the defendant the warning to motorists in English rather than in Spanish? (No). 

FINDING #1:  The implied-consent warnings provided to this motorist by the deputy sheriff were adequate when read in English, although the deputy knew that there was a language barrier, in that the motorist's primary language was Spanish and he could only speak broken English. WHY:   The deputy read the relevant portions of the warnings to the motorist verbatim and then asked the motorist to sign the document that was read; the motorist signed document; and the motorist did not ask the deputy any questions.  FINDING #2:  The presence of law-enforcement officers that could speak Spanish during field-sobriety tests and a breath test was for the purpose of collecting evidence against the motorist who was arrested for driving under the influence, and thus their absence during the recital of the implied-consent warnings was not a revocation of an additional right. WHY:   The Spanish-speaking officer was at the scene of the traffic stop to help the arresting officer properly conduct field-sobriety tests, not for the motorist's benefit, and, likewise, the Spanish-speaking officer was present during the breath test to help the arresting officer by giving instructions on how to provide a sample, not for the motorist's benefit; and thus the presence of Spanish-speaking officers did not constitute an additional afforded right to the motorist not required by law. 625 Ill. Comp. Stat. Ann. 5/11-501(a)(2).

13.
People v. Courney Ealy, 2019 IL APP (1st) 161575, (1st Dist., May 28, 2019) First-Degree Murder - - Affirmed.  

FACTS:   Ealy, and his codefendant, Clint Massey, were convicted of murder. The People's evidence showed that the victim, a taxi driver, was waiting for his fare when Ealy and Massey, as shown on security camera video, approached the taxi and shot him. On appeal, Ealy argued that (i) the evidence was insufficient to convict him of murder, (ii) the prosecutor's improper comments deprived him of a fair trial, (iii) his right to a speedy trial was violated, and (iv) his 38-year sentence was excessive.
ISSUE: REASONABLE DOUBT (Sex Offenses): Did the People fail to present sufficient evidence to support this defendant’s conviction for First-Degree Murder by failing to prove the defendant’s intent?  (No). 

FINDING:  There was sufficient evidence to find the defendant guilty of first-degree murder based on the theory of accountability. WHY:   The evidence indicated that the defendant joined a convoy of people; the group returned to housing project for the express purpose of avenging a slight to the defendant's friends; the group's common criminal design was to see who shot at them and deal with the matter; the defendant and his co-defendant confronted the victim together, defendant asked whether victim was from housing project, victim answered that he was; the victim was shot while the defendant and his co-defendant stood by the victim's car; the defendant made no move to stop shooting; and the defendant did not dissociate himself from the crime after the fact. 720 Ill. Comp. Stat. Ann. 5/5-2(c).

14.
People v. Patrick A. Legoo, 2019 IL APP (3rd) 160667, (3rd Dist., May 20, 2019) Unlawful Presence in a Public Park - - Affirmed.  

FACTS:   Legoo was convicted of the misdemeanor offense of being a child sex offender in a public park (720 ILCS 5/11-9.4-1(b)) and was sentenced to 30 days in jail and two years of conditional discharge. On appeal, Legoo argued that he was wrongfully convicted because a different statute's exemption should be read into the statute under which he was charged.

ISSUE: STATUTORY CONSTRUCTION (Unlawful Presence in a Public Park): Was the defendant entitled to immune from his offense because his was with his son while in the park? (No). 

FINDING:  The exception under which a child sex offender is not guilty of the felony offense of being a child sex offender in public park and approaching, contacting, or communicating with a child if that offender was the parent or guardian of a minor child who was present on the park grounds does not apply to the misdemeanor offense of being a child sex offender in a public park. 720 Ill. Comp. Stat. Ann. 5/11-9.3(a-10), 5/11-9.4-1(b).

15.
People v. Jack Skaggs, 2019 IL APP (4th) 160335, (4th Dist., May 17, 2019) Home Invasion; and Criminal Sexual Assault - - Vacated in Part; Affirmed in Part; Case Remanded with Directions.  

FACTS:   Skaggs was charged with three counts of criminal sexual assault, three counts of aggravated criminal sexual assault, and three counts of home invasion.  A jury found defendant guilty of only two counts of criminal sexual assault and one count of home invasion and he was sentenced to consecutive prison terms of 10 years for home invasion and 40 years on each count of criminal sexual assault.  On appeal, he argued that one of his convictions for criminal sexual assault should be vacated as it is a lesser-included offense of home invasion. 
ISSUE: OFFENSES (One Act – One Crime):  Could the defendant properly have been convicted of Criminal Sexual Assault and Home Invasion?  (No). 

FINDING:  The defendant's criminal-sexual assault conviction was a lesser-included offense of home invasion based on the criminal sexual assault. WHY:   Under the statute concerning the offense of home invasion based on certain enumerated sex offenses, all elements of the sex offense were included within the home-invasion offense and the sex offense contained no element not included in home-invasion offense, and thus the defendant could not commit home invasion without committing all the elements of the sex offense, and, further, neither the home-invasion statute nor the criminal-sexual-assault statute specifically allowed for cumulative punishment for both offenses, nor was there clear legislative intent for separate punishments for each offense based on separate criminal purposes. 720 Ill. Comp. Stat. Ann. 5/11-1.20(a)(1), 5/19-6(a)(6).


16.
People v. Marc A. Pepitone, 2019 IL APP (2nd) 151161, (2nd Dist., May 15, 2019) Unlawful Presence in a Public Park - - Affirmed.  

FACTS:   Following a bench trial, Pepitone was found guilty of being a child sex offender in a public park pursuant to section 11-9.4-1 of the Criminal Code of 2012 (Code) (720 ILCS 5/11-9.4-1) and was sentenced to 202 days in the jail. He appealed, contending that section 11-9.4-1 was unconstitutional as applied to him because it violated the ex post facto provisions of both the United States and Illinois Constitutions.

ISSUE: CONSTITUTIONALITY OF STATUTE (Unlawful Presence in a Public Park):  Did the Unlawful Presence in a Public Park offense constitute an ex post facto statute as applied to this defendant? (No). 

FINDING:  The statute prohibiting a child sex offender from being present in or loitering in or near public parks was not retroactive, and thus did not violate the Ex Post Facto Clauses of the United States and the Illinois Constitutions as applied to this defendant, even though the defendant had been convicted of predatory criminal sexual assault of a child 12 years before the statute took effect. WHY:   No additional legal consequences were attached to the defendant based solely on his status as a child sex offender, but, rather, the defendant's status was an element of an entirely separate crime, which required that the defendant commit additional act of being present in the park, and said additional act occurred after the statute's enactment. 720 Ill. Comp. Stat. Ann. 5/11-9.4-1.


17.
People v. Fernando Gonzalez, 2019 IL APP (1st) 152760, (1st Dist., May 7, 2019) Various Sex Offenses - - Affirmed and Remanded.  

FACTS:   Following a jury trial, Gonzalez was found guilty of criminal sexual assault (720 ILCS 5/11-1.20(a)(1)), and four counts of aggravated criminal sexual abuse. The trial court merged the respective aggravated criminal sexual abuse counts into the two criminal sexual assault counts against each victim (counts I and II) and sentenced defendant to 10 years in prison on each count, to be served consecutively.  On appeal, Gonzalez contended (1) the evidence was insufficient to prove him guilty because the People did not prove sexual penetration or that he used force or threat of force; (2) counsel was ineffective for failing to move to dismiss the new charges filed against him in 2015, as his statutory right to a speedy trial was violated; (3) the trial court erred because it did not comply with the Batson procedure (Batson v. Kentucky, 476 U.S. 79, (1986)) after he made a gender-based objection to the People's peremptory challenges; (4) the trial court erred when it allowed trial counsel to represent him during pretrial proceedings when a per se conflict of interest existed; and (5) certain fines and fees were improperly assessed. 

ISSUE: REASONABLE DOUBT (Sex Offenses): Did the People fail to present sufficient evidence to support this defendant’s conviction for these sex offenses by failing to prove sexual penetration or that he used force or the threat of force?  (No). 

FINDING #1:  There was sufficient evidence that the defendant used force or threat of force when committing sexual acts against the victims inside his vehicle to support his convictions for criminal sexual abuse, although there was no testimony about the defendant's size or weight, and although the defendant did not threaten the victims with bodily injury . WHY:   The evidence indicated that the victims were 13-year-old-girls, the defendant was a 35-year-old man, the defendant brought each victim separately into the backseat of his vehicle to commit sexual acts against them, and the defendant blocked the victims from leaving his vehicle when they tried to leave. 720 Ill. Comp. Stat. Ann. 5/11-0.1, 5/11-1.20(a)(1).  FINDING #2:  There was sufficient evidence that the defendant committed an act of sexual penetration by intrusion into the minor victims' sex organs to support his convictions for criminal sexual assault, although the defendant claimed that he only touched or rubbed the victims' sex organs. WHY:   The evidence indicated that the defendant put his thumbs under the first victim's underwear and pushed on her vagina and the pressed down her labia majora; and that the defendant put his finger under the second victim's underwear and pushed into her labia minora.

18.
People v. Elena K. Martinez, 2019 IL APP (2nd) 170793, (2nd Dist., May 2, 2019) Battery - - Affirmed.  

FACTS:   A jury convicted Martinez of battery (720 ILCS 5/12-3(a)(2)). She appealed, arguing that (1) the trial court abused its discretion in excluding evidence that the victim was convicted of felony aggravated battery in 1962, (2) the jury's guilty verdict on count II of the information was logically inconsistent with its not-guilty verdicts on counts I and III, (3) she was not proven guilty beyond a reasonable doubt on count II, and (4) the trial court abused its discretion in sentencing her to conditional discharge rather than supervision.

ISSUE:  REASONABLE DOUBT (Battery): Did the People fail to present sufficient evidence to support this defendant’s battery conviction?  (No). 

FINDING:  The evidence was sufficient to support a finding that the defendant made contact of an insulting or provoking nature with the victim, as required for her battery conviction, although the victim omitted some details from his statements to the police and gave inconsistent explanations for the omissions. WHY:   The victim testified that the defendant struck him and stabbed him in forehead with his pen; the victim's testimony was consistent with his prior statements to the police and with the victim's wife, who testified that she observed the puncture wound on the victim's forehead, also substantially corroborated the victim's account of defendant's attack; and the police officer testified that the defendant admitted approaching the victim in order to confront him over a parking space. 720 Ill. Comp. Stat. Ann. 5/12-3(a)(2).

19.
People v. Terrell Phagan, 2019 IL APP (1st) 153031, (1st Dist., April 30, 2019) Attempted Murder of a Peace Officer and numerous other offenses - - Affirmed.  

FACTS:   The People brought two cases against Phagan. In the first case, the People charged him with offenses related to a car chase and his use of a gun against the officers. In the second case, the People charged him with offenses relating to his theft of the van and his use of a gun. The trial court joined the cases for a jury trial.   He was found guilty on all counts and was sentenced to a total of 71 years.  On appeal he argued: (i) the prosecutor made a series of improper arguments in closing statements and rebuttal that deprived him of a fair trial; (ii) the 20-year firearm enhancement does not apply to attempted murder of a peace officer; (iii) the trial court erred by imposing discretionary consecutive sentences; and (iv) his 71-year sentence is excessive.
ISSUE: STATUTORY CONSTRUCTION (Firearm Enhancement): Did the firearm enhancement apply to the offense of Attempted Murder of a Peace Officer? (Yes). 

FINDING:  The Appellate Court would vacate the defendant's firearm enhancement to the offense of attempted murder of a peace officer. WHY:   The defendant was sentenced with both a peace officer enhancement and a firearm enhancement; the offense of attempted murder only permitted one sentencing enhancement, and the firearm enhancement was the less serious enhancement as the peace officer enhancement required a more culpable mens rea and had a larger possible penalty range. 720 Ill. Comp. Stat. Ann. 5/8-4(c)(1)(A).

20.
People v. Sherrell Coger, 2019 IL APP (1st) 163250, (1st Dist., April 29, 2019) Deliver of Controlled Substances - - Affirmed in Part; Reversed in Part; Case Remanded.  

FACTS:   Coger was found guilty in a bench trial of one count of delivery of a substance containing heroin and one count of delivery of a substance containing cocaine (720 ILCS 570/401(d)(i)).

ISSUE: OFFENSES (One Act – One Crime):  Could the defendant properly have been convicted of delivering both Heroin and Cocaine where the substances were mixed together, and the People failed to prove she knew the substance she delivered contained both illegal drugs?  (No). 

FINDING:  The defendant could not be convicted of two separate crimes for delivering a single substance that contained both heroin and cocaine. WHY:   The defendant delivered one controlled substance which was a blend of two controlled substances which could not be separated; treating this blend as two separate crimes would not discourage drug use or the amount of drugs in the marketplace; separating the ingredients in the blend to prosecute multiple crimes would have been inconsistent with the statute criminalizing the delivery of specific amounts of a substance containing certain illegal drugs; and the People's evidence did not satisfy the knowledge requirement that the defendant knew what she was selling was not one but two controlled substances. (Per opinion of Mikva, J., with two judges concurring in the judgment.) 720 Ill. Comp. Stat. Ann. 570/401(d).


21.
People v. Michael Fort, 2019 IL APP (1st) 170644, 1st Dist., April 26, 2019) Armed Robbery - - Reversed and Remanded.  

FACTS:   Fort appealed his conviction, after a bench trial, of Class 1 attempted identity theft and his sentence of seven years' imprisonment. On appeal, he contended that his conviction should be reversed, and the cause remanded for a new trial, where (1) the People failed to prove beyond a reasonable doubt that he knowingly used the personal identification of another person when he filled out an application to lease a Mercedes-Benz, (2) the evidence did not support a finding that he attempted to obtain control of property valued over $ 100,000, and (3) the People failed to prove that he intended to defraud the car dealership beyond a reasonable doubt.

ISSUE: REASONABLE DOUBT (Attempted Identity Theft): Did the People fail to present sufficient evidence to prove that the defendant was guilty of Attempted Identity Theft?  (Yes). 

FINDING:  There was insufficient evidence that the defendant knowingly used the social security number (SSN) of another person to support conviction for attempted identity theft, although circumstantial evidence showed that the defendant may have, with knowledge, improperly used a credit profile number (CPN) in place of his SSN for credit purposes. WHY:   The defendant did not think the CPN number he was using was the SSN of another person, since he believed the number was assigned to his credit and it was just his credit, as he had been using the number for five years to reestablish his credit and to purchase vehicles, and the defendant first learned that the was another person's social security number when he was arrested. 720 Ill. Comp. Stat. Ann. 5/16-30(a)(1).

22.
People v. Jacob D. Kallal, 2019 IL APP (4th) 180099, (4th Dist., April 26, 2019) Denial of Application for Discharge as a Sexually Dangerous Person - - Affirmed.  

FACTS:   A jury found Kallal remained a sexually dangerous individual pursuant to the Sexually Dangerous Persons Act (Act) (725 ILCS 205/0.01 to 12). Kallal appealed, arguing the trial court erred in the following ways: (1) it failed to bar the People from calling one of his treatment providers, (2) it restricted his cross-examination of the People's expert witness, (3) it failed to enter a judgment notwithstanding the verdict because the jury verdict form did not include an explicit finding it was “substantially probable” respondent would engage in a future sex offense if not confined, and (4) it failed to declare a mistrial based on the prosecutor's closing argument. Kallal also argued the People's evidence was insufficient to establish he was still sexually dangerous.
ISSUE: REASONABLE DOUBT (Sexually Dangerous Person): Did the People fail to present sufficient evidence to establish that this defendant was still a sexually dangerous person?  (No). 

FINDING:  Sufficient evidence supported the jury's decision that the defendant remained a sexual dangerous person pursuant to the Sexually Dangerous Persons Act, though State's expert testified that the defendant's chance of reoffending over the next five years was around 40%. WHY:   The jury was not only concerned with the next five years; the jury was not required to accept the expert's statistic; the expert testified that there was a substantial probability that the defendant would reoffend; the expert testified that the defendant failed to accept full responsibility for his offenses and minimized his actions; and the expert testified that the defendant had an incomplete understanding of victim empathy and a poor understanding of his sexual attraction to deviant acts. 725 Ill. Comp. Stat. Ann. 205/0.01 et seq.

23.
People v. Pablo Rodriguez-Palomino, 2019 IL APP (2nd) 160361-B, (2nd Dist., April 24, 2019) Predatory Criminal Sexual Assault of a Child and Aggravated Criminal Sexual Abuse - - Affirmed.  

FACTS:   Following a jury trial, Rodriguez-Palomino, was found guilty of three counts of predatory criminal sexual assault of a child (720 ILCS 5/12-14.1(a)(1)) and nine counts of aggravated criminal sexual abuse (id. § 12-16(c)(1)). The trial court sentenced him to life imprisonment for each count of predatory criminal sexual assault of a child and seven years for each count of aggravated criminal sexual abuse. The trial court ordered the sentences for predatory criminal sexual assault of a child to be served consecutively. The trial court ordered the sentences for aggravated criminal sexual abuse to be served consecutively to one another but concurrently with the sentences for predatory criminal sexual assault of a child. The offenses were committed against three female victims: G.M., K.S., and R.A. Two counts of predatory criminal sexual assault of a child and three counts of aggravated criminal sexual abuse were crimes against R.A. Rodriguez-Palomino argued on appeal that the People failed to prove beyond a reasonable doubt that he was guilty of those crimes. Defendant also argues that the trial court erred in ordering the sentences for aggravated criminal sexual abuse to be served consecutively.

ISSUE: REASONABLE DOUBT (Predatory Criminal Sexual Assault of a Child): Did the People fail to present sufficient evidence to support this defendant’s convictions?  (No).   

FINDING:  The victim's testimony concerning incidents in which the defendant touched her vagina or placed his penis in her vagina in the bedroom the defendant shared with the victim's mother was sufficiently reliable to support the defendant's convictions for predatory criminal sexual assault of a child and aggravated criminal sexual abuse, though the crimes were not reported until at least eight years after they occurred, and the crimes allegedly occurred in a room with at least one other person present. WHY:   The victim's delay in reporting did not render her testimony unworthy of belief; whether the offenses could have occurred in the manner the victim described them was a matter for the jury to decide; and there was conflicting testimony as to whether the defendant moved to Mexico before the dates the victim alleged the offenses occurred. 720 Ill. Comp. Stat. Ann. 5/12-14.1(a)(1), 5/12-16(c)(1).

24.
People v. Clarence Clifton, 2019 IL APP (1st) 151967, 1st Dist., April 16, 2019) Armed Robbery - - Reversed and Remanded.  

FACTS:   Before trial, Clifton moved to suppress three pretrial identifications on the ground that the police used unduly suggestive lineup procedures. The trial court denied the motion and, after a bench trial, convicted Clifton of armed robbery with a firearm. Although Clifton complained about his counsel's performance, the trial court proceeded without a preliminary inquiry into his concerns.  Clifton challenged his conviction and sentence on four grounds: (i) the People failed to prove beyond a reasonable doubt that the object he brandished during the robbery met the statutory definition of “firearm,” (ii) the trial court erred by denying his motion to suppress identification, (iii) the trial court improperly failed to conduct a preliminary inquiry into his posttrial claims of ineffective assistance of counsel as required by People v. Krankel, 102 Ill. 2d 181, (1984), and (iv) his 35-year sentence constitutes an abuse of discretion.

ISSUE: REASONABLE DOUBT (Armed Robbery): Did the People fail to present sufficient evidence to prove that the defendant brandished a firearm during this robbery?  (No). 

FINDING:  Sufficient evidence supported the defendant's conviction for armed robbery, although proof that the defendant brandished a weapon was established only through the testimony of one victim. WHY:   The victim's testimony had specificity describing the gun's color, type, and caliber, and the victim had experience with the caliber of gun he believed the defendant possessed. 430 Ill. Comp. Stat. Ann. 65/1.1; 720 Ill. Comp. Stat. Ann. 5/18-2(a)(2).

25.
People v. Donald E. Sturgeon, 2019 IL APP (4th) 170035, (4th Dist., April 12, 2019) Participation in Methamphetamine Manufacturing - - Affirmed.  

FACTS:   Sturgeon was charged with (count I) unlawful participation in methamphetamine manufacturing in that defendant knowingly participated in the manufacture of 900 grams or more of a substance containing methamphetamine, (count II) aggravated unlawful participation in methamphetamine manufacturing in that defendant knowingly participated in the manufacture of 400 grams or more of a substance containing methamphetamine and the manufacturing occurred within 1000 feet of a school, (count III) unlawful possession of methamphetamine precursors, and (count IV) unlawful possession of methamphetamine with the intent to deliver. 720 ILCS 646/15(a)(2)(E), 15(a)(2)(D), 15(b)(1)(H), 20(a)(2)(C), 55(a)(2)(A).  A jury found him not guilty of count I but guilty of counts II, III, and IV. In November 2016, the trial court sentenced defendant to 45 years in prison for count II, 45 years in prison for count III, and 14 years in prison for count IV and ordered the sentences to run concurrently. He appealed, arguing that (1) the People failed to prove him guilty beyond a reasonable doubt for aggravated participation in the manufacture of 400 or more grams of methamphetamine within 1000 feet of a school; (2) he received ineffective assistance of counsel; (3) the trial court erred during sentencing by considering his drug addiction as an “aggravating” factor; (4) the trial court erred by “punishing” him for going to trial after he rejected the People's guilty plea offer; and (5) the trial court erred by not identifying various fines and fees which it imposed. 

ISSUE: REASONABLE DOUBT (Methamphetamine Manufacturing): Did the People fail to present sufficient evidence to support this defendant’s conviction for Methamphetamine Manufacturing?  (No). 

FINDING #1:  The evidence was sufficient to support a finding that the defendant participated in manufacturing 400 or more grams of methamphetamine, as required for his conviction for aggravated participation in manufacture of 400 or more grams of methamphetamine within 1000 feet of a school. WHY:   An Illinois State Police special agent testified that he was dispatched to the residence at which the defendant was arrested; that he found two methamphetamine cooks at the residence; that he weighed the cooks and that they weighed 550.3 and 560.9 grams, respectively; and although the special agent testified that he did “not necessarily” calibrate his scale, he did state that he “checked [the scale] against the known weights.” 720 Ill. Comp. Stat. Ann. 646/15(a)(1), 646/15(a)(2)(D), 646/15(b)(1)(H), 646/15(b)(2)(D) (2016).  FINDING #2:  The evidence was sufficient to support a finding that the residence at which the defendant allegedly participated in manufacturing methamphetamine was within 1000 feet of a school, as required for conviction for aggravated participation in manufacture of 400 or more grams of methamphetamine within 1000 feet of a school. WHY: The police inspector testified that the residence was “about 609 feet” away from an elementary school, and although the inspector never testified how he determined the distance between the residence and the school, the defendant did not cross-examine the inspector regarding how he measured distance, nor did the defendant introduce any evidence which cast doubt upon the inspector's testimony. 720 Ill. Comp. Stat. Ann. 646/15(a)(1), 646/15(a)(2)(D), 646/15(b)(1)(H), 646/15(b)(2)(D) (2016).


26.
People v. DeAngelo Campbell, 2019 IL APP (1st) 161640, (1st Dist., April 9, 2019) AUUW - - Affirmed.  

FACTS:  Campbell was found guilty of aggravated unlawful use of a weapon and sentenced to one year in prison. On appeal, he contended that the People failed to prove him guilty beyond a reasonable doubt because the police officers' testimony was not credible and there was no physical evidence linking him to the gun. Specifically, he argued that it is inherently incredible that he would have dropped the gun he was accused of possessing in plain view of the officers.

ISSUE: REASONABLE DOUBT (AUUW):  Did the People fail to prove that the defendant actually possessed the firearm he was accused of possessing?  (No). 

FINDING:  The police officers' observation that the defendant tossed the gun at issue into the vehicle was not untruthful “dropsy” testimony, and thus was sufficient to support his conviction in this prosecution for aggravated unlawful use of a weapon (AUUW), even though the idea that a person in the presence of police officers would throw contraband in view of the officers was skeptical. WHY: Excluding the officers' observation, the officers' conduct in conducting a Terry stop likely comported with the Fourth Amendment as the vehicle the defendant was in was illegally double-parked, thereby giving the officers little incentive to fabricate a “dropsy” narrative.

27.
In re M.H., 2019 IL APP (3rd) 180625, (3rd Dist., April 9, 2019) Adjudication of Delinquency - - Reversed.  

FACTS:  M.H. was found delinquent and made a ward of the court after the trial court found him guilty of criminal sexual abuse of E.D., an 8-year-old girl, when he was 11 years old. The trial court sentenced M.H. to 24 months of probation and imposed various probation conditions, including requiring him to register as sex offender and barring him from accessing social media. On appeal, M.H. argued that (1) the evidence was insufficient to support his conviction, (2) the trial court erred in admitting prior statements of E.D. at the adjudicatory hearing, (3) the Sex Offender Registration Act (730 ILCS 150/1 et seq.) and Sex Offender Community Notification Law (730 ILCS 152/101 et seq.) are unconstitutional as applied to him, and (4) barring him from accessing social media was unreasonable.

ISSUE: REASONABLE DOUBT (Criminal Sexual Abuse):  Did the People fail to prove that the 11-year-old defendant committed the offense of Criminal Sexual Abuse?  (Yes). 

FINDING: The evidence was not sufficient to support a finding that this juvenile, who was 11 when he allegedly touched victim, an 8-year-old girl, with his penis acted with the purpose of sexual gratification or arousal, in these delinquency proceedings, even though the juvenile stated during the encounter that it was something everybody did and people felt good about it. WHY: The record showed there was no evidence that during the encounter with the victim, which lasted not even a few minutes, the juvenile showed any signs of sexual arousal, such as heavy breathing or an erection, the victim expressly denied that the juvenile ejaculated, there was also no evidence that the juvenile placed victim's hand on his penis or made any sexual references or comments to the victim, and the juvenile showed signs of immaturity and his complete lack of understanding of sex. 730 Ill. Comp. Stat. Ann. 150/1 et seq.
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