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DOCKET NO. _________ 
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DISTRICT  § 
   § 
TEXAS STATE BOARD OF EDUCATION § 
   § 
TEXAS EDUCATION AGENCY § 
  Respondents.        §        FOR THE STATE OF TEXAS 
 
 
 
 

ORIGINAL PETITION AND REQUEST 
 FOR SPECIAL EDUCATION DUE PROCESS HEARING 

 
 
TO THE HONORABLE SPECIAL EDUCATON HEARING OFFICER AND 
ADMINISTRATIVE LAW JUDGE: 
 
 
 H F. (“Student”), an Incapacitated Person, by and through his parents and next 

friends, M  & A F.  (“Parents”), collectively termed PETITIONERS, bring this 

Original Petition And Request For A Special Education Due Process Hearing in accordance with 

34 C.F.R. § 300.507 and § 300.508 and allege that RESPONDENTS Conroe Independent School 

District (hereinafter referred to “CISD” or “the District”); the Texas Education Agency (TEA) and 

the Texas State Board of Education (SBOE) have violated the rights of Petitioners under the 

Individuals with Disabilities Education Improvement Act (IDEA 2004) and related statutes, as 

more specifically described infra.  
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FURTHER, Petitioners expressly reserve the right to seek leave from this Hearing Officer 

to replead this Original Petition if additional claims and issues arise upon further development of 

the facts or during the pendency of this proceeding.  In support of their Original Petition, 

Petitioners respectfully show as follows: 

I. 
BRIEF INTRODUCTION 

 
 1. H F. (“STUDENT”) is an 11-year-boy who will be starting Sixth Grade in 

August of 2021.  During the spring of the 2020-2021 school year, Student, who is on the Autism 

Spectrum and, at around four feet tall, weighs about 90 pounds, was injured when he was 

unnecessarily and forcefully restrained by District police officers and staff on a number of 

occasions during the 2020-2021 school year.  Improper use of District police officers for routine 

discipline of students with disabilities; ridiculously minimal and ineffective dyslexia services 

enabled and, indeed, blessed by guidance from the Texas Education Agency and the State Board 

of Education; lack of Commissioner’s Rules related to Campus Behavior Coordinators and their 

role in the special education discipline process, and delayed evaluations resulting in Child Find 

violations, all these unfortunate circumstances have coalesced to deny Student his right to a free 

appropriate public education as well as his right to be free from an aggressive, hostile educational 

setting. 

    II. 
JURISDICTIONAL  

PREREQUISITES AND PARTIES 
 

 2. Student attended elementary schools within the District’s jurisdiction at all relevant 

times during in this proceeding and resides with his parents within the boundaries of CISD. He is 

a “child with a disability” within the meaning of the Individuals with Disabilities Education 

Improvement Act (“IDEA 2004”), 20 U.S.C. § 1402(3)(A), 34 C.F.R. § 300.8; and a “qualified 
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individual with a disability” within the meaning of § 504 of the Rehabilitation Act (“Section 504”), 

29 U.S.C. § 705(20), and Title II of the Americans with Disabilities Act, 42 U.S.C. §12131(2), 28 

C.F.R. § 35.104.  Student’s parents (“Parents”) also have a “legally cognizable interest in 

[Student’s] education." Winkelman v. Parma City Sch. Dist., 550 U.S. 516, 534 (2007) (citing 20 

U.S.C. § 1400(c)(5)). Student is presently classified by Respondent as a student eligible for special 

education and related services as Other Health Impaired (OHI) for ADHD and Emotional 

Disturbance (ED). 

3. The DISTRICT is a local educational agency (“LEA”) within the meaning of 20 

U.S.C. § 1401 and 34 CFR § 300.28; a federal funds recipient within the meaning of IDEA, 20 

U.S.C. § 1401, and Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794(b)(2)(B); and 

a public entity as defined in the Americans with Disabilities Act, and its subsequent amendments, 

42 U.S.C. § 12131(1) and 28 C.F.R. § 35.104. The District is obligated to provide Student with a 

free, appropriate public education (FAPE) in his least restrictive environment (LRE).  Endrew F. 

v. Douglas County Sch. Dist. RE-1, 137 S. Ct. 988, 69 IDELR 174 (U.S. 2017) and the Court of 

Appeals for the Fifth Circuit in Cypress Fairbanks ISD v. Michael F., 118 F.3d 245 (5th Cir. 1997); 

R.H. v. Plano Independent School District, 607 F.3d 1003 (5th Cir. 2010), and E.R. v. Spring 

Branch Independent School District, 909 F.3d 754, 73 IDELR 112 (5th Cir. 2018). 

4. The District’s Board of Trustees authorized the creation of the CONROE 

INDEPENDENT SCHOOL DISTRICT POLICE DEPARTMENT (“Conroe ISD Police 

Department”) 1 in accordance with TEX. ED. CODE. § 37.081 and Conroe ISD Board of Trustees 

Policy CKE(LOCAL),2 which provides that “[t]he chief of police shall be accountable to and shall 

 
1 https://police.conroeisd.net/ 
 
2 https://pol.tasb.org/Policy/Download/909?filename=CKE(LOCAL).pdf 
 



ORIGINAL COMPLAINT AND REQUEST FOR SPECIAL EDUCATION DUE PROCESS HEARING Page 4 

report to the Superintendent. In accordance with law, the Superintendent shall not delegate this 

supervisory responsibility.” 

5(a). The TEXAS EDUCATION AGENCY (TEA) is a State Educational Agency (SEA) 

within the meaning of 20 U.S. § 1401(32) (the State Agency “primarily responsible for the State 

supervision of public elementary schools and secondary schools, or, if there is no such officer or 

agency, an officer or agency designated by the Governor or by State law”) (emphasis added).  TEA 

is the agency designed in Texas as responsible for the promulgation of most Texas special 

education regulations and guidance for Texas public school districts.  20 U.S.C. § 1407.  

Furthermore, all requests for hearing in which the TEXAS EDUCATION AGENCY is  

Respondent must be heard by the State Office of Administrative Hearings (SOAH). 19 TEX. 

ADMIN. CODE §157.1071; TEX ED. CODE §§7.057, 12.116, and 21.301; and TEX. GOV’T 

CODE §2001.004. 

5(b). The TEXAS STATE BOARD OF EDUCATION (SBOE), together with THE 

COMMISSIONER OF EDUCATION, is tasked with creating and approving any program 

concerning the treatment of dyslexia and related disorders3 pursuant to TEX. ED. CODE 

§38.003(b).  According to the foreword of the “2018 Dyslexia Handbook,” SBOE and TEA 

produced the most recent versions following the 82nd, 83rd, and 85th Texas Legislatures— 

“Legislation passed in the 82nd and 83rd sessions of the Texas Legislature resulted in the 
need for revision of the handbook. Consequently, The Dyslexia Handbook—Revised 2014: 
Procedures Concerning Dyslexia and Related Disorders was approved by the SBOE in 
July 2014. The most recent version, The Dyslexia Handbook—2018 Update: Procedures 

 
3 Dyslexia and Related Disorders are defined in TEX. ED. CODE §38.003(d)— 
 

• “Dyslexia” means a disorder of constitutional origin manifested by a difficulty in learning to read, write, or 
spell, despite conventional instruction, adequate intelligence, and sociocultural opportunity. 
 

• “Related disorders” includes disorders similar to or related to dyslexia, such as developmental auditory 
imperception, dysphasia, specific developmental dyslexia, developmental dysgraphia, and developmental 
spelling disability. 
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Concerning Dyslexia and Related Disorders (Dyslexia Handbook) implements statutory 
requirements added by the 85th Texas Legislature. The Dyslexia Handbook provides 
guidelines for school districts to follow as they identify and provide services for students 
with dyslexia and related disorders. Additionally, the handbook provides school districts 
and parents/guardians with information regarding the state’s dyslexia laws and their 
relation to these federal laws: the Rehabilitation Act of 1973, Section 504 as amended in 
2008 (Section 504), the Americans with Disabilities Amendments Act and the Individuals 
with Disabilities Education Act (IDEA). This handbook replaces all previous handbooks 
and guidelines.” “Foreword.” The Dyslexia Handbook—2018 Update: Procedures 
Concerning Dyslexia and Related Disorders (Dyslexia Handbook), pg. vi.  
 

SBOE should likewise be subject to the jurisdiction of the State Office of Administrative Hearings 

(SOAH) in matters where SBOE is Respondent. 

6. Administrative Exhaustion of Non-IDEA Related Claims. To the extent the 

allegations set out below are also violations of Section 504 of the Rehabilitation Act of 1973 and 

the Americans with Disabilities Act as well as Student’s rights under the Fourth and Fourteenth 

Amendments to the Constitution 4, Petitioners incorporate those allegations and claims herein to 

preserve them for appeal as this Hearing Officer has no jurisdiction over claims other than those 

arising under IDEA.  Consequently, Petitioners incorporate by reference their Request for a 504 

Due Process Hearing in accordance with Conroe ISD Board of Trustees Policy FB(Local). 

7. Objection to Sufficiency Improper.  Petitioners assert that any sufficiency 

objection by Respondents in response to this Original Petition is unjustified and a waste of public 

funds and should be summarily denied.  Texas Rule of Civil Procedure 47 clearly states that an 

original petition need only contain “a short statement of the cause of action sufficient to give fair 

 
4Administrative exhaustion of all IDEA-related claims is required in most instances. Frye v. Napoleon, 137 S.Ct. 743, 
197 L. ED 2d 46 (2017). The jurisdiction of a Special Education Hearing Officer in Texas is limited by case law to 
matters relating to the identification, evaluation, or educational placement of a student with a disability, or the 
provision of FAPE to said student. 34 C.F.R. § 300.507; 19 TEX. ADMIN. CODE § 89.1151(a). See e.g., Student v. 
Lewisville Ind. Sch. Dist., Docket No. 092-SE-1217 (2018); Port Arthur Indep. Sch. Dist., TEA Dkt. No. 195-SE-
0417 (2017).  Petitioners therefore also specifically pleads claims pursuant to the 4th and 14th Amendments to the 
United States Constitution and as authorized by 42 U.S.C. §1983; Section 504 of the Rehabilitation Act of 1973, 29 
U.S.C. §794a (“Rehabilitation Act”), and the Americans with Disabilities Act (“ADA”), 42 U.S.C., §12101, et seq.  
See also Gardner v. Sch. Bd. Caddo Parish, 958 F.2d. 108, 112 (5th Cir. 1992).   
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notice of the claim involved” (emphasis added).  Likewise, 20 U.S.C. § 1415(b)(7) requires, in 

relevant party, that a party provide “a description of the nature of the problem . . . facts relating to 

such problem,” together with “a proposed resolution of the problem to the extent known and 

available to the party at the time.”  Furthermore, Petitioners’ Original Petition (also “Petitioners’ 

Complaint”) must only include a modest rendition of its factual basis—Petitioners are not required 

to plead all facts and legal theories in order to put Respondents on proper notice of the claims 

against them.  See e.g. D.F. v. Collingswood Borough Bd. of Educ., 64 IDELR 261, 596 F. Appx 

49 (3rd Cir. 2015, unpublished); See also M.S.-G v. Lenape Regional High School Dist. Bd. of 

Educ.  306 Fed. Appx. 772, 775 (3rd Cir. 2009); Schaffer ex rel.  Schaffer v.  Weast, 546 U.S. 49, 

55, 126 S.Ct. 528, 163 L.Ed.2d 387 (2005)(IDEA pleading standards are minimal).   Clearly, 

Petitioners’ Original Petition exceeds a mere bare notice pleading requirement and provides 

Respondents a sufficient description of the nature of the problem, together with a summary of 

related facts and a proposed resolution.  Finally, filing a frivolous notice of insufficiency may be 

tantamount to “unreasonably extending” litigation.   Parties unreasonably extending litigation may 

be denied prevailing party status.5 Michael T. ex rel. Oralee T. v. El Paso Independent School 

District, 37 F. App’x 714, 2002 WL 1221847, at *1 (5th Cir. 2002) (per curiam).  See also 19 TEX. 

ADMIN. CODE § 89.1185(m) (“[a]t the request of either party, the hearing officer must include, 

in the final decision, specific findings of fact regarding . . . whether the parent or the public 

education agency unreasonably protracted the final resolution of the issues in controversy in the 

hearing […]”). 

 
5 Petitioners by copy of this special education due process hearing request provide Respondents notice of their intent 
to seek reimbursement for attorney fees as part of any resolution of their complaints or from federal court if they are 
the prevailing parties in this proceeding.  
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8. Exceptions to the Statute of Limitations.  Texas presently has a one-year statute 

of limitations for IDEA-related complaints.  20 USC §1415(f); 34 CFR §§300.507(a)(2); 300.51 

l(e); 19 TEX. ADMIN. CODE §89.l 15l(c).  Further, the Fifth Circuit has recently declared: 

“We now hold that a claim challenging the substantive sufficiency of an IEP must be linked 
to a specific act adopting, changing, or declining to change the IEP, and such a claim 
accrues when a parent knew or should have known that the action resulted in a deficient 
IEP. In instances in which a parent objects to a specific education choice, the alleged 
unsuitability of the IEP will generally be immediately apparent when the school district 
adopts, changes, or refuses to change the IEP.” R.S. by Ruth B. v. Highland Park ISD, 951 
F.3d 319 (5th Cir. 2020). 

 
There are exceptions: (a) specific misrepresentations by the local education agency that it had 

resolved the problem forming the basis of the complaint; and/or (b) the local education agency's 

withholding of information from the parent that was it was otherwise required to provide. 20 

U.S.C. § 1415(f)(D); 34 C.F.R. § 300.511(f)(1)(2).  To determine whether the exceptions apply, 

an Administrative Law Judge must evaluate via an analysis of the individual facts of each case 

whether and when the parent should have known about the alleged action that forms the basis of 

the complaint. See Assistance to States of the Education of Children with Disabilities, 71 Fed. Reg. 

46540, 46706 (Aug. 14, 2006). To meet the second exception, Petitioners must demonstrate that 

the District withheld important information from them. S.H. v. Plano Indep. Sch. Dist., 487 Fed. 

App’x 850, 863 (5th Cir. 2012) (per curiam).  This exception to the statute of limitations is also 

triggered when a school district fails to provide a parent with Prior Written Notice (PWN) or the 

procedural safeguards. C.H. v. Northwest ISD, 815 F. Supp. 2d at 986; Z.H. v. Lewisville ISD, 2015 

WL 1384442, at 9 (E.D. Tex. Mar. 24, 2015) (“[t]he rationale for the exception is that ‘a local 

education agency’s withholding of procedural safeguards would act to prevent parents from 

requesting a due process hearing.” C.H., 815 F. Supp. 2d at 986 (citing El Paso ISD v. Richard R., 

567 F. Supp. 2d 918, 945 (W.D. Tex. 2008)).  In this case, Petitioners allege that IDEA’s statutory 
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exceptions to the one-year statute of limitations entitle them to a full evidentiary hearing on 

Respondent’s provision of special education and related services and the issue of FAPE to Student 

during at least the 2019-2020 and 2020-2021 school years and up to the date of said hearing.  

Similarly, regarding Respondents TEA and SBOE, the nature of the injury to Student is ongoing. 

 9. Confidential Mediation in Lieu of Resolution Session; Receipt of Student’s 

Educational Records.    Petitioners are willing to mediate these complaints in lieu of a resolution 

session pursuant to 34 C.F.R. § 300.510(a)(3)(ii) so long as Respondent agrees to provide 

Petitioners with their access rights guaranteed by 34 C.F.R. § 300.613.  Petitioners expressly 

request copies of Student’s educational records in electronic form in accordance with § 

300.613(b)(2) (“The right to request that the agency provide copies of the records containing the 

information if failure to provide those copies would effectively prevent the parent from exercising 

the right to inspect and review the records”).  Petitioners respectfully request copies of all of 

Student’s educational records maintained by the District to which they are entitled prior to 

the date set by this Hearing Officer for the resolution session. 

 10. No Objection to Filing Dispositive Motions; Request for Confirmation from 

Respondents for the Same.  Special education hearings, consistent with IDEA’s 75-day timeline, 

are conducted in accordance with the Texas Rules of Civil Procedure regarding inter alia discovery 

and, arguably, dispositive motions. TEX. GOV’T CODE § 2001.001 et seq.; 19 TEX. ADMIN. 

CODE § 89.1180(g); Zamora et al. on behalf of S.Z. v. Hays Independent Sch. Dist., 79 IDELR 12 

(W. Dist. Tex. June 20, 2021).  As such, Petitioners do not object to the use of prehearing 

dispositive motions, like motions for summary judgment pursuant to TEX. R. CIV. P. 166a, on an 

expedited timeline intended to comport with IDEA’s 75-day hearing requirement. The purpose of 

the summary judgment mechanism in the Texas Rules of Civil Procedure is to permit this Hearing 
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Officer to expeditiously move along claims for which there is no viable defense. City of Houston 

v. Clear Creek Basin. Auth., 589 S.W.2d 671, 687 n.5 (Tex. 1979).  Petitioners respectfully request 

confirmation from Respondent that Respondents do not object to the use of prehearing dispositive 

motions and would agree to a joint motion and hearing on motion schedule regarding the same. 

III. 
DESCRIPTION OF THE NATURE 

 OF THE PROBLEM AND RELATED FACTS 
 
 11. Student has been attending the District since he was five years old.  Student is now 

eleven years old and about to enter the Sixth Grade. 

 12. Student was born “tongue tied” (ankyloglossia). When he was four years old, 

Student was privately evaluated by Speech & Language Services to address concerns about his 

sound production and fluency (specifically, stuttering). 

 13. At the beginning of First Grade (SY 2016-2017), Parents verbally requested that 

Student receive a full and individual initial evaluation (“initial FIE”) for special education and 

related services due to both behavioral and academic concerns.  District staff told Parents that 

Student’s grades were “too good” for him to be eligible for special education.  Student was 

eventually offered some 504 accommodations later that spring— 

 

CISD Section 504 Student Review Committee Report/Plan and Placement Notice, April 7, 2017, pg. 1 of 3. 

14. However, according to District records, after Parents requested a special education 

evaluation “due to speech concerns,” Student “was evaluated by Conroe ISD on November 15, 
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2016.”  See Student’s Full and Individual Evaluation Disability Report: Determination, December 

9, 2019, pg. 17 of 53. 

15. Parents also reported at the time of his initial FIE in the fall of 2016 that Student 

was diagnosed with childhood versions of Obsessive-Compulsive Disorder (OCD) and 

Oppositional Defiance Disorder (ODD), which “impacted his social skills and sensory 

sensitivities.” Id. 

16. Nevertheless, the District did not evaluate Student for any emotional or behavioral 

disorders, instead noting— 

 

 

 Student’s Full and Individual Evaluation Disability Report: Determination, November 15, 2016, pg. 8 of 10. 

 

17. The District defined its evaluation as a Full and Individual Evaluation (FIE)— 

 

Student’s Full and Individual Evaluation Disability Report: Determination, November 15, 2016, pg. 9 of 10. 
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18. According to Student’s initial FIE,6  the District did not believe he met TEA’s 

criteria for the disability condition of Speech Impairment, which was the only suspected disability 

tested by the District in Student’s initial FIE—7 

 

Student’s Full and Individual Evaluation Disability Report: Determination, November 15, 2016, pg. 10 of 10. 

 

19. District records also confirm that on April 7, 2017, Student was admitted to the 

“Section 504 Program” and was allegedly participating in 504 until at least October 2, 2019, when 

his 504 eligibility categories were changed— 

 

Student’s Full and Individual Evaluation Disability Report: Determination, December 9, 2019, pg. 19 of 53. 

 

In December of 2019, Student was restrained by an assistant principal; nevertheless, no ARD-c 

committee was convened to address the restraint and to determine whether it was appropriate. 

20. According to District records, an oxymoronic “second initial evaluation was 

conducted by Conroe ISD” (emphasis added) 8 when Student was in the Second Grade (SY 2017-

 
6 The 2016 initial FIE also did not conclude that Student needed Assistive Technology. 
 
7 The District convened a “DNQ ARD” on December 9, 2016. 
 
8 Parents maintain that when school started again in August of 2017 for Student’s Second Grade year, Student’s new 
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2018) “due to articulation and emotional/behavioral concerns.” See Student’s Full and Individual 

Evaluation Disability Report: Determination, December 9, 2019, pg. 17 of 53. 

 21. The District provided notice for Student’s second initial FIE on or about November 

6, 2017.  Oddly, the evaluation report itself was started, according to District records, on February 

2, 2017, some nine months earlier. 

 22. Student’s scores in Basic Reading Skills were determined to be a normative deficit 

and in the low range— 

 

Student’s Full and Individual Evaluation Report, February 2, 2017, pg. 15. 

 

 23. The District’s special education evaluation team concluded that Student “does meet 

criteria as a student with dyslexia” and “meets the eligibility criteria as a student with Speech 

 
school Bradley Elementary School was unaware of Parents’ initial FIE request from the preceding year when Student 
was attending Snyder Elementary (both schools are in the District).  Parents again verbally requested an evaluation 
and were told that the request must be in writing, that the District’s diagnosticians were “busy” and that they would 
eventually complete the evaluation. 
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Impairment” but “does not meet eligibility criteria as a student with Emotional Disturbance at this 

time” and “does not demonstrate a need for more intensive interventions of IEPs.” See Student’s 

Full and Individual Evaluation Report, February 2, 2017, pg. 22-23 (emphasis in original).9 No 

further sufficient or adequate explanation, if any, is offered as to why Student didn’t require annual 

goals and specially designed dyslexia instruction or did not qualify as a student with Autism. 

 24. When Student’s ARD-c met for Student’s “initial” meeting on February 22, 2018—

over a year after the District’s February 2017 FIE Report was started, District records indicate that 

Student was provided dyslexia services but was not eligible for SLD in Reading, despite the 

evaluation team’s recommendation.  Speech Impairment is listed as Student’s primary and only 

disability category. See Student’s February 22, 2018 IEP, pg. 1 of 18. 

 25. Despite Student’s categorization by the District’s evaluation team as a “student with 

dyslexia,” Student’s February 2018 IEP contains only speech goals.  While use of the phrase 

“dyslexia service” or “dyslexia services” or “general education dyslexia services” is made three 

times in the February 2018 IEP, Student’s “dyslexia services” are not described— 

 

 

 
9 According to District records, Student’s “second initial FIE” was completed on or about February 2, 2018, and 
Student’s “Dyslexia Assessment Date” is also denoted as “02/02/2018.” 
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Student’s February 22, 2018 IEP, pp. 8, 13, 14 of 18. 

 

The document excerpted above also indicates that in first half of the 2017-2018 school year, 

Student was again displaying issues related to the regulation of his emotions. 

26. On the same day as the aforementioned IEP meeting, the District convened a 504 

Committee meeting to “dismiss” Student from 504.  The stated reason is that Student would qualify 

for special education as a student with a speech impairment and dyslexia— 

 

 

Student’s Section 504 Student Review Committee Report/Plan and Placement Notice, February 22, 2018, pg. 1-2 of 3. 
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Parents relied on the District’s assertions that Student was eligible for special education as a 

“student with dyslexia.” 

27. At the beginning of Student’s Third Grade year (SY 2018-2019), Student began to 

engage in more troubling and disruptive behaviors, including crawling under desks to hide, 

eloping, and other atypical behaviors.  District staff called Parents an estimated 2-3 times per week 

to talk Student down over the telephone.  An ARD-c was eventually convened on February 4, 

2019; however,  District records do not clearly indicate that a Behavior Intervention Plan (BIP) or 

any dyslexia-related reading goals were included in Student’s annual IEP for yet another year.  

Student’s “dyslexia services” remained undefined.  His placement remained the same— 

 

Student’s February 4, 2019 IEP, pg. 12 of 16. 

 

 28. According to District records, on March 29, 2019, Dr. E  B , Psy.D., a 

licensed psychologist, diagnosed Student with ADHD (Combined Presentation) and ASD. 

 29. Four months later, on August 1, 2019, Dr. B , M.D., of The Houston 

Institute of Neurology for Kids (THINK), concluded that Student “met DSM5 ASD criteria based 

on history, observation, and testing.”  Dr. B  had previously diagnosed Student with ADHD 

on October 16, 2017, and the results of Dr. B ’ 2017 ADHD evaluation of Student were shared 

with District staff, including Student’s ARD-c. 

30. In sum, Dr. B  concluded that [Student] has high functioning autism spectrum 

disorder and ADHD, inattentive type.”  See Student’s Full and Individual Evaluation Disability 

Report: Determination, December 3, 2019, pg. 18 of 53. 
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 31. On December 9, 2019, the District convened an ARD-c meeting following a 

reevaluation FIE of Student completed on or about December 3, 2019.  The Disability Report 

indicates, however, that the evaluation is an “Initial Evaluation.” See Student’s Full and Individual 

Evaluation Disability Report: Determination, December 3, 2019, pg. 1 of 53. 

 32. The December 2019 FIE lists the following “areas of suspected disability”— 

 

Student’s Full and Individual Evaluation Disability Report: Determination, December 3, 2019, pg. 1 of 53. 

 33. Despite Student’s confirmed clinical diagnosis of ASD, the District’s evaluation 

team determined that Student met the eligibility category of Emotional Disturbance (ED) rather 

than Autism (AU).  The evaluators also recommended— 

 

Student’s Full and Individual Evaluation Disability Report: Determination, December 3, 2019, pg. 49 of 53. 

 



ORIGINAL COMPLAINT AND REQUEST FOR SPECIAL EDUCATION DUE PROCESS HEARING Page 17 

Again, no explanation is offered as to what the District means by use of the phrase “general 

education dyslexia services” above; however, the document does preserve the drafter’s observation 

that Student had “other personal Reading weaknesses” in December of 2019. 

34. The District’s official documentation of Student’s ED “disability determination” 

erroneously states that Student’s “significant problem behaviors” have only manifest at school 

for the “past four months”— 

 

Student’s Full and Individual Evaluation Disability Report: Determination, December 3, 2019, pg. __ of 53. 

 

 35. To the contrary, District records indicate that Student was having similar behavioral 

and emotional issues as early as the fall of 2016.  See Paragraphs 15-20, supra. 

 36. Student was also finally determined to be eligible as OHI for ADHD after Dr. 

Barros signed the District-required OHI form on December 3, 2019. 

 37. When Student’s ARD-c met on December 9, 2019, to develop Student’s annual 

IEP, the District determined that Student “will continue to receive dyslexia services in the general 

education setting.”  See Student’s December 9, 2019 IEP, pg. 18 of 28.  Again, Student’s IEP does 

not include a description of  “dyslexia services” but the Dyslexia Supplement finally notes— 
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Student’s December 9, 2019 IEP, pg. 28 of 28.   

 38. In response to Parents’ concerns about Student’s psychological and emotional 

needs, the new eligibility category of ED, and the result of Student’s occupational therapy 

evaluation, Respondent developed Student’s first BIP;  provided only 15 minutes of OT indirect 

consult services approximately every 3 weeks and offered special educational counseling services 

for a mere 15 minutes a week every 3 weeks.  Student’s placement was modified as “Resource 

Room/Services Less than 21%.”  See Student’s December 9, 2019 IEP, pg. 15-16 of 28.  As noted 

in the excerpt above, Student was to receive two (2) hours per week of undescribed “Texas 

Dyslexia Services.” 

 39. While Parents signed in agreement with the draft IEP proposed by the District, 

Parents included a list of educational concerns referenced in the ‘Deliberations’ and appended to 

Student’s December 2019 IEP. Among those concerns were ones related to Student’s potential for 

“meltdowns” as a manifestation of his reaction to sensory overload— 

 

Student’s December 9, 2019 IEP, Appendix.   
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 40. District records also indicate that Student was on Tier III Response to Intervention 

(RtI) in the general education setting as of December of 2019— 

 

Student’s December 9, 2019 IEP, pg. 12 of 28.   

41. Prior to the mandatory school closures due to the COVID-19 pandemic during the 

2019-2020 school year, Parents allege that Petitioners made at least two complaints to District staff 

about incidents where Student was bullied by his nondisabled peers. On information and belief, no 

investigation reports were prepared and provided to Petitioners.  Additionally, no ARD-c meeting 

was convened proximately to address the bullying and its impact on the provision of FAPE to 

Student.  On information and belief, the bullying was a result of Student’s disabilities.  Student’s 

behavior and emotional health continued to deteriorate. 

 42. When schools closed due to COVID-19, Student received intermittent “general 

education dyslexia services” via Zoom but largely did not receive any meaningful, additional IEP-

related services, including counseling services, from the District. 

 43. The District convened an ARD-c meeting on August 11, 2020; however, the IEE 

requested by Parents in response to the District’s December 2019 FIE was not yet completed so 

Parents deferred agreement on the District-proposed goals.  Parents also informed the District that 

they had contracted with a private Applied Behavior Analyst (or BCBA) for weekly ABA therapy.  

Parents reported success using ABA therapy and elected to have Student attend school virtually 

for the first part of the 2020-2021 school year to enable the therapy to continue.  After only a few 

minor adjustments were made to Student’s counseling and OT services to fit the virtual learning 
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environment and the District did not agree to add the AU eligibility category or to provide 

specialized dyslexia instruction, the meeting ended in disagreement.  Student continued to receive 

only two (2) hours of “general education dyslexia services” per week to address his reading deficits 

per his December 2019 IEP, discussed supra.  District records from that meeting clearly state that 

the District would be “assessing” Student for COVID-19 related compensatory services after the 

first grading period of the 2020-2021 school year.  On December 8, 2020, the District convened 

Student’s annual ARD-c meeting.  District records show that Student’s behavioral goals were 

largely repeated with only minor semantic differences from Student’s December 2019 IEP— 

 

Student’s December 9, 2019 IEP, pg. 5 of 28.   

 

Student’s December 8, 2020 IEP.  

 

Student’s December 9, 2019 IEP, pg. 5 of 28.   

Duration of Services: 12/08/2020 - 12/07/2021

Conroe ISD
3205 W. Davis , TX
Conroe, TX 77304 -

 
Hayden Fusca 403143  Clark Intermediate 12/24/2009

NAME OF STUDENT ID# MEDICAID# CAMPUS DATE OF BIRTH

MEASURABLE ANNUAL GOAL:
Goal Number: 1 Goal Focus Behavior

☐ Draft ☐ ESY ☒ Accepted by Committee ☐ Transition Related Goal
☐ Academic ☒ Functional ☐ Related Services

By the end of the IEP year, when given a work completion checklist with a work-break-work-break sequence, 
clear expectations and an opportunity to do a preferred activity, H will complete at least 70% of assigned 
tasks on his daily checklist in 3/5 weekly trials.
Duration: 12/08/2020 to 12/07/2021
Language of Delivery: English Grade Level:  
Implementer: General Education / Special Education Teacher
Method of Evaluation: Data Collection, Observations
Periodic reports on the progress the student is making toward meeting the annual goal will be provided (frequency):

Concurrent with the issuance of report cards

MEASURABLE ANNUAL GOAL:
Goal Number: 2 Goal Focus Behavior- Compliance/Task Completion

☐ Draft ☐ ESY ☒ Accepted by Committee ☐ Transition Related Goal
☐ Academic ☒ Functional ☐ Related Services

By the end of the IEP year,  when given a high ratio of positive to corrective interactions, a work-break-work-
break sequence, a checklist that defines the tasks and breaks, sensory tools, and opportunities to earn 
preferred activities and breaks, Hayden will comply with directives given to him in at least 75% of daily 
observations as measured by daily teacher observation and data collection. (OT Collaboration)
Duration: 12/08/2020 to 12/07/2021
Language of Delivery: English Grade Level:  
Implementer: General Education / Special Education Teacher
Method of Evaluation: Data Collection, Observations
Periodic reports on the progress the student is making toward meeting the annual goal will be provided (frequency):

Concurrent with the issuance of report cards
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Student’s December 8, 2020 IEP.   

 44. Additionally, Student’s related services also remained largely the same, including 

his “level of general education dyslexia services” (2 hours per week), and those “general education 

dyslexia services” were not described, per usual.   

45. Between August of 2020 and April of 2021, there were at least two major 

behavioral incidents involving Student and the use of restraint by Cuero ISD Police Officers. 

Videos exist regarding each incident and Petitioners’ advocate has previously submitted a 

preservation of evidence letter to the District.  Both incidents resulted in physical and 

psychological harm to Student. 

 46. In or about late January of 2021, Student allegedly eloped off campus and was later 

found in a custodial closet wedged in the ceiling.  Student was injured inter alia when police 

officers used improper and unauthorized restraint to discipline him.  On information and belief, 

the Campus Behavior Coordinator did not properly fulfill the duties required under TEX. ED. 

CODE § 37.0012 compounding Student’s injury. 

 47. On March 5, 2021, Student was again injured when police officers unlawfully 

restrained Student by yanking him off of the ground by the arm and dragging him to an 

administrator’s office where Student was then pinned to the ground.  This incident occurred during 

Student’s Choir class.  District staff did not follow Student’s BIP but instead summoned police 

officers to force Student from a seated position on the floor where he was not a danger to himself, 

other students, staff or property. On information and belief, the Campus Behavior Coordinator did 

Duration of Services: 12/08/2020 - 12/07/2021

Conroe ISD
3205 W. Davis , TX
Conroe, TX 77304 -
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MEASURABLE ANNUAL GOAL:
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☐ Draft ☐ ESY ☒ Accepted by Committee ☐ Transition Related Goal
☐ Academic ☒ Functional ☐ Related Services

By the end of the IEP year, when given a work completion checklist with a work-break-work-break sequence, 
clear expectations and an opportunity to do a preferred activity, H will complete at least 70% of assigned 
tasks on his daily checklist in 3/5 weekly trials.
Duration: 12/08/2020 to 12/07/2021
Language of Delivery: English Grade Level:  
Implementer: General Education / Special Education Teacher
Method of Evaluation: Data Collection, Observations
Periodic reports on the progress the student is making toward meeting the annual goal will be provided (frequency):

Concurrent with the issuance of report cards

MEASURABLE ANNUAL GOAL:
Goal Number: 2 Goal Focus Behavior- Compliance/Task Completion

☐ Draft ☐ ESY ☒ Accepted by Committee ☐ Transition Related Goal
☐ Academic ☒ Functional ☐ Related Services

By the end of the IEP year,  when given a high ratio of positive to corrective interactions, a work-break-work-
break sequence, a checklist that defines the tasks and breaks, sensory tools, and opportunities to earn 
preferred activities and breaks, H will comply with directives given to him in at least 75% of daily 
observations as measured by daily teacher observation and data collection. (OT Collaboration)
Duration: 12/08/2020 to 12/07/2021
Language of Delivery: English Grade Level:  
Implementer: General Education / Special Education Teacher
Method of Evaluation: Data Collection, Observations
Periodic reports on the progress the student is making toward meeting the annual goal will be provided (frequency):

Concurrent with the issuance of report cards
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not inform the District police officers that Student had a BIP and was a student with Autism subject 

to IEP. 

 48. The District did not convene another ARD-c meeting until three months into the 

second semester of the 2020-2021 school year to address these issues. By the time of his April 1, 

2021 ARD-c meeting, Student’s behavioral concerns reached a heightened level of concern, and 

the full extent of Student’s non-academic behavioral, social and psychological regression was 

readily apparent— 

 

Student’s April 1, 2021 IEP, pg. 4 of 21. 

 49. Rather than increase the type, frequency and/or amount of the related services in 

Student’s IEP, revise his BIP or consider additional behavioral supports in his December 2019 IEP 

and its August 2020 Revision to the Annual ARD, the District proposed transferring Student to 

another school just seven or eight weeks before the end of the school year.  The District also 

refused ESY services for the summer of 2021. 

 50. District records memorialize Parents’ concerns as follows— 

 

Student’s April 1, 2021 IEP, pg. 5 of 21. 

Duration of Services: 12/08/2020 - 12/07/2021

Name: H DOB:12/24 Local ID#
Medicaid#:  Age: 11 Gender: M

☒ Yes ☐ No

Is the ARD committee considering changes to the student's accommodations?
☐ Yes ☒ No
Is the ARD committee conducting a Manifestation Determination Review?
☐ Yes ☒ No
Is the ARD committee considering changes to the student's Behavior Intervention Plan (BIP)?
☐ Yes ☒ No
Is the ARD committee considering changes to the student’s schedule of services?
☒ Yes ☐ No
Is the ARD committee considering changes to the student’s transportation supplement?
☐ Yes ☒ No
Is the ARD committee considering changes to the student's participation in the State/District Assessment 
system?
☐ Yes ☒ No
PLACEMENT DETERMINATION
The ARD committee determined that the student's placement will be:
School Campus: Clark Intermediate
Instructional arrangement: 41-Resource Room/Services Less than 21%
Revision ARD deliberations:

ARD 04/01/2021
The ARD Committee met for the purpose of a Review ARD for H . The ARD was conducted via video 
conference due to COVID-19 restrictions. Parents participated via video. ARD Committee members will be 
reflected on the signature page.
 
The updated PLAAFP was reviewed by H ’s special education teacher. She discussed his current 
strengths, behavioral interventions, and behaviors of concerns. Parent asked about if H could identify 
appropriate emotions in all classrooms. The teacher clarified that he is able to talk things out, but struggles with 
application of learned skills. The special education teacher also discussed the levels of intensity with regard to 
H ’s serious behaviors at school. H engages in elopement, disruption, task refusal/non-compliance, 
physical aggression, verbal aggression, and self-harm. Parent asked about the number of incidents and when 
they occurred. Documentation of incidents started in December when H began to return for in-person 
learning. The teacher also reviewed common consequences for H ’s serious behaviors. Parent asked 
how many ISS days H had had, staff reported that he only had one day of ISS. Parent also asked about 
number of lunch detentions, that also took place during his day of ISS. The remainder of the PLAAFP was 
information from his last annual.
 
Based on the concerns noted in the PLAAFP, changes to Hayden’s goals were proposed. The ARD Committee 
reviewed the current/continuing goals from his annual ARD, changes, and new goals focusing on behavior. 
Parent asked where Hayden is at with his previous goals. His in-class-support teacher discussed his current 
progress with his goals within the general education classroom. He has been making consistent progress with 
his previous goals, but has not mastered them. Progress reports will be sent to the parents so that they can 
see his current percentages. Parents asked if he is using or being offered the body sock while he is in the 
general education classroom. Hayden is offered it, but then walked back to the special education classroom to 
use. Parent stated that she does not want him using in the gen ed classroom. Parents also asked about the 
fidgets and if he was allowed to use those in classroom. He is provided with his fidgets, but he does not 
typically use them when he’s becoming frustrated and requires more training so that he knows that he can use 
them when needed.
 
Parents noted that some of the goals he has had for over a year and continues to struggle in those areas. He is 
slowly making progress, but does continue to need more support. Parents also expressed that Clark has done 
a good job of documenting Hayden’s behavior issues and that they believe a lot of the issues he has were due 
to a delay in special education services based on their attempts to get him tested earlier in his academic career.
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Duration of Services: 12/08/2020 - 12/07/2021

Name: Hayden Fusca DOB:12/24/2009 Local ID# 403143
Medicaid#:  Age: 11 Gender: M

 
Parents do not agree with the goals at this time due to the IEE that they are still waiting on.
 
The ARD Committee is proposing that based on his needs the AIM program would best address Hayden’s 
current needs. A new schedule of services was proposed as part of this. The AIM Program is housed at Cox 
Intermediate. Parents expressed that they do not believe a move to a different campus is in Hayden’s best 
interest regarding his mental health and given that there are only 7-8 weeks left in the school year. Parents 
asked if he could begin in the AIM program at Cox at the beginning of the next school year. The district 
representative explained that other students have made similar transitions and that this is based on his current 
needs.
 
Parents expressed that they disagreed with that and felt that the district has been blocking and delaying 
H from services he needs. His father also expressed that he still maintain that H ’s true eligibility is 
Autism Spectrum Disorder several times during the ARD and this is being addressed through the IEE. The 
district rep stated that the Committee couldn’t address what had happened at previous campuses at this time 
and that holding off on a change due to those concerns may not be appropriate. H n’s mother expressed 
that she is concerned that H will hurt/kill himself because he is so depressed with changing schools at 
this time. The district rep stated that she was attempting to address the school’s rationale regarding the 
change. Parents asked the staff that currently work with H thought of the waiting to change schools until 
next year. The campus administrator expressed that she understands their concerns and that these 
recommendations are based on the data and information gathered at school. While the ARD Committee 
understands the parents concerns; however, they also see the benefit of those extra weeks of intervention. 
Parents understand that on paper it makes sense; however, given H ’s emotional state and their concerns 
they do not believe that this in his best interest.
 
Parents expressed that they felt that H would not be receiving what he needs unless he transferred 
schools. The district admin noted that he would not be able to be part of the AIM program as it is housed out of 
Cox and that parents had previously noted that he is not making the progress that he needs to be making. 
P expressed that their frustration was due to the delay in special education services and that they felt 
that these 7-8 weeks would not change things significantly, especially considering his emotional needs at this 
time.
 
The campus administrator stated that if he stayed at Clark he would continue to get the supports and services 
needed. The ARD Committee moved on to the schedule of services. The LSSP verbally noted that the ARD 
Committee was in disagreement and would be offering a reconvene ARD. Parents asked about extended 
school year. The ARD Committee discussed what ESY looks like and if Hayden demonstrated a need. The 
district admin recommended that the special education teacher and ARD Committee take the reconvene time 
to really look at Hayden’s needs regarding ESY and have a recommendation ready for the next ARD meeting.
 
The ARD Committee proposed additional/updated information in the area of Emotional/Behavioral functioning, 
specifically a Functional Behavioral Assessment is being requested through the REED. Parent asked if this 
would be completed by the district or a third party. The campus LSSP and a district BCBA would be completing 
the FBA. The REED was reviewed by the diagnostician. Parents asked why the Autism diagnoses were not 
noted in the REED. The LSSP stated that the REED will be updated to reflect those outside diagnoses. 
Parents asked if the FBA needed to be completed in the same setting the student had been in for the whole 
school year or not. The LSSP responded that it is not required of the FBA to all be done in the same setting.
 
The coordinator asked if the Committee could discuss a gradual change over to Cox based on a previous 
conversation with the family where Hayden expressed that he would like to do a gradual change. Parents 
stated that if that was an option that was on the table they would be interested in it. The Committee discussed 
how that would work and if it was possible. It is possible and further discussion was held regarding what day of 
the week that would be best next week. Parents recommended letting Hayden decide on the day, staff will ask 
him about it after the ARD.
 
Hayden will start at Cox one day a week starting next week with a gradual increase in the number of days at 
Cox based on if the transition is successful. The successfulness will be discussed at Review ARD.
 
The review of the REED was continued. Emotional/Behavioral is the only area the Committee is requesting an 
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51. Parents tentatively agreed to a temporary transition plan10 whereby Student would 

gradually move to the District’s proposed AIM Program at Cox Elementary School; however, 

Parents disagreed with the District’s ongoing refusal to consider Student’s AU eligibility and his 

need for specially designed dyslexia instruction and reading goals in addition to District-provided 

and curriculum-integrated ABA Therapy, social skills, pragmatic and expressive language skills, 

and therefore declined to sign in agreement with the revised placement proposed on April 1, 2021. 

 52. The District-proposed IEP also did not contain any offer of COVID-19 related 

compensatory educational services. 

 53. Nevertheless, in a spirit of cooperation, Parents verbally agreed Student could begin 

the transition to the AIM Program at Cox Elementary and provided consent for Student’s FBA— 

 

 Student’s April 1, 2021 IEP, pg. 6 of 21. 

 54. Just two months later, on May 24, 2021, Student was restrained again; this time 

during lunch while in the AIM Program at Cox Elementary— 

 

CISD Restraint Notification Form. Via email. May 24, 2021. 

 
10 Ultimately, the District did not follow through with Student’s transition plan and did not permit Parents to gradually 
add days at the AIM program so Student could get properly acclimated to his potential placement for the 2021-2022 
school year. 

Duration of Services: 12/08/2020 - 12/07/2021

Name: Hayden Fusca DOB:12/24/2009 Local ID# 403143
Medicaid#:  Age: 11 Gender: M

evaluation in. The FBA would be due by 06/30/2021, a report would be sent home to the parents and the ARD 
to review it would be held at the beginning of the next year. Parents did state that they were in agreement with 
the assessment being requested.
 
The ARD Committee discussed if the ARD was ending in disagreement and if there would be a 10-day 
reconvene ARD or a review ARD later on if the parents waived the 10-day. Parents indicated that they would 
waive the 10-days and have another Review ARD after the IEE had been completed and/or to review H ’s 
progress with the gradual transition.
 
Additional Parent Concerns: Parents feel that Conroe ISD does not care about student’s mental health.
 
Deliberations were read, assurances were given, and signatures were obtained.
 

Add Attachments:
☒ Minutes
☒ Other: REED

 
ASSURANCES: parents assured by: Name: Liz Koehler

Title: District Representative
The ARD committee assures that removal of students with disabilities from the regular educational environment occurs 
only if the nature or severity of the disability is such that education in regular classes with the use of supplementary 
aids and services cannot be achieved satisfactorily.

The ARD committee assures that each student with a disability participates in nonacademic and extracurricular 
services and activities, including meals, and recess periods, with nondisabled students to the maximum extent 
appropriate to the needs of the student.

The ARD committee assures that to the maximum extent appropriate, students with disabilities, including students in 
public or private institutions or other care facilities, are educated with students who are nondisabled.

Access to and Destruction of Records
The special education department observes federal and state laws, state regulations and local policies pertaining to the 
confidentiality of student records. Parents (or an eligible student 18 years or older) may inspect and review records at 
any time. School officials with a legitimate educational interest have access to student records. The parents of a 
student with a disability must give written consent before a student's records can be seen by someone not involved in 
the student's education.

If the student transfers to another school district, special education records will be sent to the receiving district without 
parental consent.

Special education eligibility and educational records are maintained for five (5) years following the date of the last 
recorded action for each student served by the Special Education Department of Conroe ISD . At the end of five years, 
the records may be destroyed.
 
Parent/guardian/adult student has been informed that the District shall retain education records of students with 
disabilities for five years after the student's graduation or dismissal from special education.
 
Records with personally identifiable information are located on the campus of the school which the student attends and 
the Special Education Services office at 3205 W. Davis , TX , Conroe, TX 77304

 
You may call with any questions concerning records  
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and/or Behavior Intervention Plan (BIP). 
Please call Eden Dionisio, Special Education Contact Person at 2819390600 if you would
like to schedule an ARD Committee meeting to review your child's IEP or BIP.  
Commissioner's Rule for Special Education, Section 89.1053. Procedures for the Use of
Restraint and Time-Out, states that restraint of a student with a disability may be used
only in a clearly defined emergency situation.  
Schools must inform parents when it becomes necessary to use restraint in an effort to
protect the student, other students or prevent serious property damage. 

Please contact Spoon, D F at 281-939-0600 if you would like to schedule a conference to
discuss the behaviors leading up to the use of physical restraint. If you have other
questions, please contact me at 281-939-0600 . 

Sincerely, 
Lindsay Ardoin

Summary of Restraint Form
Date of Restraint 2021-05-24 
Start Time: 12:26AM 
End Time: 12:36AM 
Location of Restraint: A3 
Staff administering restraint: Diller, Cox, Turpin, Kowis, 
Description of activity in which student was engaged immediately preceeding the
use of restraint: Student was eating lunch and asked to go to recess-when he was told it
was not his day to go (recess days were different due to weather this week)he put hoodie
over head and then came and sat on floor where kids exit. Adult asked him to scoot over
so he was not in pathway and he did not comply. He then started crawling on all fours
across the floor and was asked to stand and go to AIM or back to science. He was given
multiple directives as well as choices, but when he stood up he tried to dart to front door
and was stopped by adult. Adult called for help as he was hitting and kicking. Directives
were given to use strategies and H was not responding. The physical aggression
was harming adults so he was taken into closest room to get him out of the cafeteria.
Once in the room, he was free to make a choice of sit on carpet area or chair and he
started throwing all of the items and would not stop when asked. He began screaming,
hitting, and kicking adults so he was told he needed to calm his body or he would be
restrained. He got more aggressive so restraint was put in place-(upper and lower
extremities) for 10 minutes until student started using his breathing strategies and was
able to relax his body. Release of legs was first then arms and student covered up in a ball
until nurse came in and checked him. 

Efforts made to de-escalate the situation: 
• Provided choices • Verbal redirection • Calming techniques • Reduced demands •
Reduced verbal interaction 
Explain: Hayden was asked to scoot out of the main path and then given the choice to go
to AIM to calm down until he felt he was ready to go back to class. 
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 55. This final restraint of the 2020-2021 school year resulted in bruises and scratches 

and video of this incident is also allegedly maintained by the District. Yet again, despite Student’s 

clear signs of behavioral and emotional regression and failure to make progress (clearly) on his 

behavioral goals, Petitioners allege that the District offered nothing in April of 2021 or after to 

address the confusion regarding his potential eligibility as a student with Autism and its impact on 

his lack of social, emotional, and behavioral progress, as well as his need for specially designed 

dyslexia instruction. 

 56. On April 16, 2021, Dr.  E , PhD, LSSP, completed a confidential 

Psychological Evaluation, Psychoeducational Evaluation, and Functional Behavior Assessment 

IEE Report (April 2021 IEE).  Dr. E  concluded, inter alia— 

Re Autism 

 

 

Dr. E ’s IEE Report. April 16, 2021, pp. 8, 12 of 38. 

Re Dyslexia 
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Id. at 8 and 13. 

Re ED and OHI (ADHD) 

 

 

 Id. 

IV. 
RESPONDENT TEA’S FAILURE TO COMPLY  

WITH ITS RULEMAKING DUTIES 
 

 57. The 84th Texas Legislature passed TEX. ED. CODE § 37.0012, effective as of the 

2015-2016 school year, mandating that each school district designate a Campus Behavior 

Coordinator (CBC) on each campus as “primarily responsible for maintaining student discipline 

and the implementation of” essentially all of the discipline procedures set out in Chapter 37 of the 

Texas Education Code (“Alternative Settings for Behavior Management”). § 37.0012(b) (emphasis 

added). 

 58. Under IDEA at 20 U.S. Code § 1407(a) (“State Administration”), TEA is 

responsible for the following rulemaking duties— 

  “Each State that receives funds under this chapter shall— 
 

(1) ensure that any State rules, regulations, and policies relating to this chapter 
conform to the purposes of this chapter; 
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(2) identify in writing to local educational agencies located in the State and the 
Secretary any such rule, regulation, or policy as a State-imposed 
requirement that is not required by this chapter and Federal regulations [. . 
.]” (emphasis added). 

 
 
 59. In the instant case, the Texas Legislature mandated a new local, campus-specific  

behavior coordinator for the start of the 2015-2016 school year who is responsible for the school-

wide implementation of disciplinary procedures that impact both general and special education 

students.   

 60. For students with special needs, the implementation of procedural safeguards and 

regulations that protect them from disability-related disciplinary sanctions as well as from 

prohibited aversive techniques, discussed infra., is within the preview of a § 37.0012 CBC as the 

law is presently enacted and without further guidance from TEA. 

 61. To date, TEA has failed to promulgate sufficient and appropriate regulations and 

guidance regarding the training and other criteria for implementation of § 37.0012’s CBC-

designation requirement as they pertain to the behavioral needs of students with disabilities.  The 

consequence of TEA’s inaction for Student has been significant.  As alleged in Paragraphs 45-54 

above, Student’s statutory and constitutional rights have been directly and adversely impacted by 

the failure of coordination between the District’s Campus Behavior Coordinator, the campus 

special education staff and leadership and the Conroe ISD Police Department.  The Texas 

Education Code has placed the responsibility for managing the campus disciplinary process for 

both general and special education students on CBCs but has not provided the regulations or 

guidance they need to protect the rights of students with disabilities. 
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V. 
RESPONDENTS TEA AND SBOE’S  
VIOLATIONS OF FEDERAL LAW 

 
 

 62. As outlined above, Student received what CISD termed “general education dyslexia 

services” to the tune of a mere two (2) hours per week since Student was first identified by his 

CISD evaluation team as “eligible as a student with dyslexia” a few years ago. See Paragraphs 23-

26, 32-33, 37-38 and 44, supra. 

 63. TEA and SBOE are jointly responsible for the State’s ‘Board-approved dyslexia 

program,’ as it were, laid out in the 2018 Dyslexia Handbook.  See Paragraphs 5(a) and 5(b), supra.  

The 2018 Dyslexia Handbook empowers school districts, like Respondent, to provide students with 

dyslexia (like the student at issue here) a minimal amount of cut-and-paste dyslexia services, apart 

from the accountability and progress-monitoring requirements of IDEA—even for students who 

are otherwise eligible for special education based on other qualified disabilities.11 

 64. The U.S. Department of Education (OSERS) has recently admonished Texas for 

the confusion caused by the 2018 Dyslexia Handbook in Letter to Morath (OSERS October 19, 

2020)—12 

“Interviews that OSEP conducted with personnel at twelve schools in six [Texas] LEAs 
demonstrated that there was continued confusion regarding the interpretation and 
implementation of the revised [2018] Dyslexia Handbook, specifically with regard to 
evaluation and identification of children with dyslexia who may be identified as needing 
special education and related services under IDEA but who are receiving services under 
Section 504. For example, one LEA administrator stated that in Texas, a student could not 
be found eligible for special education and related services under IDEA based on dyslexia 
and that dyslexia is not considered a specific learning disability. This statement is 
inconsistent with IDEA’s definition of specific learning disability in 34 C.F.R. § 

 
11 The way Texas determines which students receive “general/504 dyslexia” versus specially designed IEP-embedded 
dyslexia services is facially discriminatory: by creating a subclass of students with dyslexia in general education who 
are not entitled to the same access to services as students with dyslexia who are in special education without clearly 
delineating in a neutral, non-pretextual way, TEA and SBOE are violating the anti-discrimination provisions of 
Section 504 and the ADA. 
 
12 https://www2.ed.gov/fund/data/report/idea/partbdmsrpts/tx-b-2020-dmsletter.pdf 
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300.8(C)(10)(i), which specifically identifies dyslexia as a condition that could qualify as 
a specific learning disability. Another LEA administrator stated erroneously that special 
education for children with dyslexia is only for children not making progress through the 
dyslexia program. A school-level staff member within another LEA stated that the 
difference between a need for special education services under IDEA versus support 
provided through the dyslexia program is that students eligible for special education 
services experience problems with both reading fluency and comprehension; however, the 
staff member indicated that students with dyslexia do not have problems with fluency and 
comprehension. This statement is contradicted by TEA’s Dyslexia Handbook, which 
mentions students’ difficulties with reading comprehension and fluency throughout, 
including in Chapter 1 which lists “Variable difficulty with aspects of reading 
comprehension” on a bulleted list titled Consequences of Dyslexia. Further, IDEA 
specifically mentions difficulties with reading fluency and reading comprehension as 
criteria that the group may consider in determining whether the child’s underachievement 
in these areas constitutes a specific learning disability. See 34 C.F.R. § 300.309(a)(1)(v) 
and (vi). A staff member from another LEA stated that when a child can make 
educational gains from the dyslexia program, the student is not eligible for special 
education. OSEP interviewed some staff members who were confused about whether or 
how the supports provided through the State’s dyslexia program could be included in the 
IEP of a child with dyslexia who is identified as an eligible child with a disability. Several 
school staff members interviewed by OSEP expressed a need for clearer guidance on 
dyslexia and IDEA eligibility. TEA administrators acknowledged, at the time of OSEP’s 
May 2019, on-site visit, that additional actions were needed to ensure the revised Dyslexia 
Handbook guidance is properly implemented in a manner that is consistent with IDEA” 
(emphasis added). 
 

 65. Much, if not all, of the confusion is caused TEA/SBOE’s use of the phrase 

“standard protocol dyslexia instruction” in the context of both 504 (so-called ‘general education 

dyslexia’) and IDEA— 

 

2018 Dyslexia Handbook, pg. 39. 

IV. Critical, Evidence-Based Components of Dyslexia 
Instruction 

Although dyslexia affects individuals over the life span . . . reading skills can be increased 
with the right early intervention and prevention programs . . . It is clear from the consensus 
of scientifically based reading research that the nature of the educational intervention for 
individuals with reading disabilities and dyslexia is critical. (pp. 21–22) 

— Birsh, J. R. Connecting Research and Practice, 2018 

Effective literacy instruction is essential for all students and is especially critical for students identified with 
dyslexia. High-quality core classroom reading instruction can give students identified with dyslexia a 
foundation upon which intervention instruction can have a more significant impact.  

Texas Education Code §38.003(b) states, “in accordance with the program approved by the State Board of 
Education, the board of trustees of each school district shall provide for the treatment of any student 
determined to have dyslexia or a related disorder.” SBOE rules in 19 TAC §74.28 require that each school 
must provide an identified student access at his/her campus to an instructional program that meets the 
requirements in SBOE rule and to the services of a teacher trained in dyslexia and related disorders. While 
the components of instruction for students with dyslexia include good teaching principles for all teachers, 
the explicitness and intensity of the instruction, fidelity to program descriptors, grouping formats, and 
training and skill of the teachers are wholly different from core classroom instruction and must be 
considered when making individual placement decisions.  

Standard Protocol Dyslexia Instruction 

For the student who has not benefited from the research-based core reading instruction, the components of 
instruction will include additional focused intervention as appropriate for the reading needs of the student 
with dyslexia. Standard protocol dyslexia instruction provides evidence-based, multisensory structured 
literacy instruction for students with dyslexia. A standard protocol dyslexia instructional program must be 
explicit, systematic, and intentional in its approach. This instruction is designed for all students with dyslexia 
and will often take place in a small group setting. Standard protocol dyslexia instruction must be— 

• evidence-based and effective for students with dyslexia; 

• taught by an appropriately trained instructor; and 

• implemented with fidelity. 

Instructional decisions for a student with dyslexia must be made by a committee (Section 504 or ARD) that is 
knowledgeable about the instructional components and approaches for students with dyslexia. It is 
important to remember that while dyslexia instruction is most successful when provided as early as possible, 
older children with reading disabilities will also benefit from focused and intensive remedial instruction.  

In accordance with 19 TAC §74.28(e), districts must purchase or develop an evidence-based reading 
program for students with dyslexia and related disorders that incorporates all the components of instruction 
and instructional approaches described in the sections below. As is the case with any instructional program, 
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 66. Additional confusion is created by this passage on page 40 of the 2018 Dyslexia 

Handbook— 

 

Id. at 40. 

 67. And even more confusion is created by the classification of dyslexia as a “specific 

learning disability” on page 134 of the 2018 Dyslexia Handbook— 

 

 68. Again, creating more confusion than clarity, the 2018 Dyslexia Handbook provides 

school districts language they can use to divert students with the specific specific learning 

disability of dyslexia away from IDEA-eligibility— 

 

 

 

2018 Dyslexia Handbook, pp. 135, 137-138. 

 69. In other words, Respondents TEA and SBOE have created a regulatory loophole 

that empowers school districts (and also violates IDEA, as discussed infra.) to funnel students with 

differentiation that does not compromise the fidelity of a program may be necessary to address different 
learning styles and ability levels and to promote progress among students receiving dyslexia instruction. 
While districts and charter schools must implement an evidence-based instructional program for students 
with dyslexia that meets each of the components described in this chapter, standard protocol dyslexia 
instruction provided to students may focus on components of the program that best meet the student’s 
needs. For example, this may occur when a student with dyslexia who has participated in standard protocol 
dyslexia instruction in the past, but continues to need remediation in some, but not all of, the components 
(e.g. fluency, written expression). 

For students with dyslexia who have been determined eligible for and who are receiving special education 
services, specially designed instruction must also address the critical, evidence-based components described 
in this chapter. Specially designed instruction differs from standard protocol dyslexia instruction in that it 
offers a more individualized program specifically designed to meet a student’s unique needs.  

Critical, Evidence-Based Components of Dyslexia Instruction 

• Phonological awareness—“Phonological awareness is the understanding of the internal sound 
structure of words. A phoneme is the smallest unit of sound in a given language that can be 
recognized as being distinct from other sounds. An important aspect of phonological awareness is 
the ability to segment spoken words into their component phonemes [phonemic awareness].” 
(Birsh, 2018, p. 26). 

• Sound-symbol association—Sound-symbol association is the knowledge of the various speech 
sounds in any language to the corresponding letter or letter combinations that represent those 
speech sounds. The mastery of sound-symbol association (alphabetic principle) is the foundation for 
the ability to read (decode) and spell (encode) (Birsh, 2018, p. 26). “Explicit phonics refers to an 
organized program in which these sound symbol correspondences are taught systematically” 
(Berninger & Wolf, 2009, p. 53). 

• Syllabication—“A syllable is a unit of oral or written language with one vowel sound. Instruction 
must include the six basic types of syllables in the English language; closed, open, vowel-consonant-
e, r-controlled, vowel pair (or vowel team), and final stable syllable. Syllable division rules must be 
directly taught in relation to the word structure” (Birsh, 2018, p. 26).  

• Orthography—Orthography is the written spelling patterns and rules in a given language. Students 
must be taught the regularity and irregularity of the orthographic patterns of a language in an 
explicit and systematic manner. The instruction should be integrated with phonology and sound-
symbol knowledge. 

• Morphology—“Morphology is the study of how morphemes are combined to form words. A 
morpheme is the smallest unit of meaning in the language” (Birsh, 2018, p. 26). 

• Syntax—“Syntax is the set of principles that dictate sequence and function of words in a sentence in 
order to convey meaning. This includes grammar, sentence variation, and the mechanics of 
language” (Birsh, 2018, p. 26).   

Data-based decision making: an ongoing process of collecting and analyzing formal and informal data 
(e.g., demographic, progress-monitoring, assessment, etc.) in order to guide educational decisions for a 
student 
 
Developmental auditory imperception: the inability to receive and understand sounds and words 
 
Developmental dysgraphia: an inability to write legibly 

This may occur in addition to other difficulties in written language. Visual-motor coordination skills are 
frequently within the average range and are not the primary cause of dysgraphia. 
 
Developmental spelling disorder: significant difficulty learning to spell 

This occurs in the absence of reading or other written-language difficulties. 
 
Differentiated instruction: a process used to recognize students’ varying background knowledge, 
readiness, language, preferences in learning, and interests  

Differentiated instruction is a process used to approach teaching and learning for students of differing 
abilities in the same class. The intent of differentiating instruction is to maximize each student’s growth 
and individual success by meeting each student where he or she is and assisting in the learning process. 
 
Dominant language: the language of an individual that is strongest and most developed 
 
Dyslexia: specific learning disability that is neurological in origin 

It is characterized by difficulties with accurate and/or fluent word recognition and poor spelling and 
decoding abilities. These difficulties typically result from a deficit in the phonological component of 
language that is often unexpected in relation to other cognitive abilities and the provision of effective 
classroom instruction. Secondary consequences may include problems in reading comprehension and 
reduced reading experience that can impede growth of vocabulary and background knowledge 
(International Dyslexia Association, 2002).  
 
Dysphasia: a delay in the development of comprehension and/or expression of oral language; terms 
commonly used to describe this condition include “developmental language disorder” and “specific 
language impairment” 
 
Evaluation: the use of multiple methods in evaluating a variety of data to guide establishment of 
appropriate interventions 

For the identification of a student with dyslexia, the data for evaluation should include the teacher’s 
observations, the developmental and academic history of the student, the results of a variety of reading 
assessments, and all other information relevant to the identification of dyslexia. 
 
Evidence-based instruction: ”an activity, strategy, or intervention that— 

(i) demonstrates a statistically significant effect on improving student outcomes or other 
relevant outcomes based on—(I) strong evidence from at least 1 well-designed and well-
implemented experimental study; (II) moderate evidence from at least 1 well-designed and well-

implemented quasi-experimental study; or (III) promising evidence from at least 1 well designed 
and well-implemented correlational study with statistical controls for selection bias; or  

(ii)(I) demonstrates a rationale based on high quality research findings or positive evaluation 
that such activity, strategy, or intervention is likely to improve student outcomes or other 
relevant outcomes; and (II) 14 includes ongoing efforts to examine the effects of such activity, 
strategy, or intervention” (ESSA, 2015, pp. 388-389). 

For reading, this will include reliable, trustworthy, and valid evidence suggesting that when the program 
is used with a given group of students, the students can be expected to make adequate gains in reading 
achievement. 
 
Explicit, direct instruction: instruction that is systematic (structured), sequential, and cumulative 

Instruction is organized and presented in a way that follows a logical sequential plan, fits the nature of 
language (alphabetic principle) with no assumption of prior skills or language knowledge, and maximizes 
student engagement. 
 
Fidelity of implementation: the commitment to implement a program, practice, or service as the 
designers or developers of the program intended  
 
Free Appropriate Public Education (FAPE): an educational right of a child with disabilities in the United 
States to be provided with an education, including specialized instruction and related services, that 
prepares the child for further education, employment, and independent living 

In 1975, Congress passed Public Law 94-142, also known as the Education for All Handicapped Children 
Act, which defined and outlined that all public schools should provide all students with a free 
appropriate public education at public expense without additional charges to parents or students and 
must be under public supervision and be appropriate for the child’s needs. 
 
Fluency: the ability to read with speed, accuracy, and proper expression 

Fluency is one of several critical factors necessary for reading comprehension. 
 
Graphophonemic knowledge (phonics) instruction: instruction that takes advantage of the letter-sound 
plan in which words that carry meaning are made of sounds, and sounds are written with letters in the 
right order 

Students with this understanding can blend sounds associated with letters into words and can separate 
words into component sounds for spelling and writing. 
 
Individualized instruction: instruction that meets the specific learning needs of an individual student 
Materials and methods are matched to each student’s ability level. 
 
Intervention: a change in instruction in the area of learning difficulty to improve performance and 
achieve adequate progress 
 
  

Phonological memory: passive short-term memory that briefly stores speech-based information in 
phonological form 
 
Progress monitoring: a scientifically based practice used to assess students’ academic progress and/or 
performance and evaluate the effectiveness of instruction 

Progress monitoring can be implemented with individual students or an entire class. Progress 
monitoring is a quick (less than 5 minutes) assessment that is done frequently (weekly or biweekly) in 
order to make instructional changes in a timely fashion. 
 
Recommendation for assessment for dyslexia: recommendation by the teacher, school district, or 
open-enrollment charter school staff, and/or the parent or guardian that a student be assessed for 
dyslexia 

Following the recommendation, the school district or open-enrollment charter school must adhere to its 
written procedures and the procedures within the handbook. 
 
Response to intervention (RTI): a multistep, or tiered, approach to providing services and interventions 
at increasing levels of intensity to students who struggle with learning 
 
The progress students make at each stage of intervention is closely monitored. Results of this 
monitoring are used to make decisions about the need for further research-based instruction and/or 
intervention in general education, in specialized instructional settings, or both. 
 
Scientifically based research: the required standard in professional development and the foundation of 
academic instruction called for in the guidelines of the Elementary and Secondary Education Act (ESEA). 
Under the ESEA definition, scientifically based research must meet the following criteria: 

• Employ systematic, empirical methods that draw on observation or experiment 
• Involve rigorous data analyses that are adequate to test the stated hypotheses and justify the 

general conclusions 
• Rely on measurements or observational methods that provide valid data across evaluators and 

observers and across multiple measurements and observations 
• Be accepted by a peer-reviewed journal or approved by a panel of independent experts through 

a comparatively rigorous, objective, and scientific review 

Semitic writing system: a writing system where each symbol usually stands for a consonant sound and 
the reader must supply the appropriate vowel sound 

Examples of Semitic languages are Hebrew and Arabic. 
 
Specially designed instruction: defined under IDEA as “adapting . . . the content, methodology, or 
delivery of instruction” to a child eligible under IDEA. This instruction must address the unique needs of 
the child that result from the child’s disability and must ensure access to the general curriculum so that 
the child can meet the state’s educational standards (34 C.F.R §300.39(b)(3)) 
 
Specific developmental dyslexia: another term for dyslexia 
 Standard protocol dyslexia instruction: dyslexia instruction typically provided in a small group setting 
and that follows an established format or delivery system 

Standard protocol dyslexia instructional programs provide evidence-based, multisensory structured 
literacy instruction and must include the following components: phonological awareness, sound-symbol 
association, syllabication, orthography, morphology, syntax, reading comprehension, and reading 
fluency. 
 
Strategy-oriented instruction: thoughtfully ordered step-by-step instruction in the strategies that 
students need to become independent readers, including strategies for decoding, encoding, word 
recognition, fluency, and comprehension 
 
Syllabic writing system: writing systems in which each symbol represents a syllable 
Examples of syllabic writing systems are Japanese kana, Korean, Hangual, and many of the Asian-Indian 
languages.  

Syntax: the study of rules and patterns for the formation of grammatical sentences and phrases in a 
language 

Universal screening: a step taken by school personnel to determine which students are at risk for not 
meeting grade-level standards 

Universal screening can be accomplished by administering an academic screening to all students in a 
given grade level. Students whose scores fall below a certain cutoff point are identified as needing closer 
monitoring or intervention.  
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dyslexia into so-called “general education or 504 dyslexia” programs where there is little 

accountability and no progress monitoring through annual goals is required. 

 70. In fact, the 2018 Dyslexia Handbook does not include a reference to annual goals 

in either section regarding so-called progress monitoring.  See 2018 Dyslexia Handbook, pp. 90 

(“52. How is the rate of progress for intervention determined?”) and 137 (“Progress 

Monitoring”)— 

 

 

 71. Here’s how the aforementioned loophole, or the ‘Texas dyslexia scheme,’ works: 

• The 2018 Dyslexia Handbook creates two pathways to ‘dyslexia services’: (1) a Section 
504 (or so-called ‘General Education Dyslexia Services’) Plan or (2) an IEP based on 
special education eligibility.  This even applies to students who are already eligible for 
special education and related services for other disabilities, even those associated with 
reading fluency. 
 

• Based on Respondents TEA and SBOE’s construction of the definitions in Paragraphs 
65, 67 and 68 above, school districts, like Respondent CISD, can decide almost 
arbitrarily whether a student will receive 504/General Education or Special Education 
Dyslexia Services with very little meaningful guidance from either TEA or SBOE. 

 
• Consequently, school districts are incentivized to provide students, like Student-

Petitioner, non-descript, general education “dyslexia services” instead of specially 
designed instruction so they can avoid creating annual goals and the accountability 
goals bring, discussed infra. 

 
• Typically, students with disabilities have either a 504 plan or an IEP—not both.  

Neither IDEA nor 504 allows a school district to choose between the two statutory 
schemes. Letter to Veir, 20 IDELR 864 (OCR 1993). Under the Texas scheme, students 
with dyslexia who are also IDEA-eligible can be required to have two separate plans—
a 504 plan for “general education dyslexia services” and an IEP for every other 
disability.  Furthermore, as in Student’s case, the State’s scheme appears to permit a 
school district to simply state in an IEP that Student receives “two hours per week of 
‘dyslexia services’ in the general education setting”—no more questions asked.  While 

Phonological memory: passive short-term memory that briefly stores speech-based information in 
phonological form 
 
Progress monitoring: a scientifically based practice used to assess students’ academic progress and/or 
performance and evaluate the effectiveness of instruction 

Progress monitoring can be implemented with individual students or an entire class. Progress 
monitoring is a quick (less than 5 minutes) assessment that is done frequently (weekly or biweekly) in 
order to make instructional changes in a timely fashion. 
 
Recommendation for assessment for dyslexia: recommendation by the teacher, school district, or 
open-enrollment charter school staff, and/or the parent or guardian that a student be assessed for 
dyslexia 

Following the recommendation, the school district or open-enrollment charter school must adhere to its 
written procedures and the procedures within the handbook. 
 
Response to intervention (RTI): a multistep, or tiered, approach to providing services and interventions 
at increasing levels of intensity to students who struggle with learning 
 
The progress students make at each stage of intervention is closely monitored. Results of this 
monitoring are used to make decisions about the need for further research-based instruction and/or 
intervention in general education, in specialized instructional settings, or both. 
 
Scientifically based research: the required standard in professional development and the foundation of 
academic instruction called for in the guidelines of the Elementary and Secondary Education Act (ESEA). 
Under the ESEA definition, scientifically based research must meet the following criteria: 

• Employ systematic, empirical methods that draw on observation or experiment 
• Involve rigorous data analyses that are adequate to test the stated hypotheses and justify the 

general conclusions 
• Rely on measurements or observational methods that provide valid data across evaluators and 

observers and across multiple measurements and observations 
• Be accepted by a peer-reviewed journal or approved by a panel of independent experts through 

a comparatively rigorous, objective, and scientific review 

Semitic writing system: a writing system where each symbol usually stands for a consonant sound and 
the reader must supply the appropriate vowel sound 

Examples of Semitic languages are Hebrew and Arabic. 
 
Specially designed instruction: defined under IDEA as “adapting . . . the content, methodology, or 
delivery of instruction” to a child eligible under IDEA. This instruction must address the unique needs of 
the child that result from the child’s disability and must ensure access to the general curriculum so that 
the child can meet the state’s educational standards (34 C.F.R §300.39(b)(3)) 
 
Specific developmental dyslexia: another term for dyslexia 
 



ORIGINAL COMPLAINT AND REQUEST FOR SPECIAL EDUCATION DUE PROCESS HEARING Page 31 

occasionally a student may have a disability that is not covered by IDEA, dyslexia is 
expressly listed as an example of a specific learning disability in 34 C.F.R. § 
300.8(c)(10).13 

 
 72. The scheme for providing dyslexia services in Texas violates IDEA in several 

fundamental ways, including but not limited to— 

 A. Lack of Individualization.  By permitting school districts like Respondent to fit 

all students with dyslexia, even if they are eligible for special education, with the same “general 

education dyslexia services” (read: Standard Protocol Dyslexia Instruction), TEA and SBOE are 

empowering those districts to avoid the often difficult, but no less important, process of 

individualizing a student’s plan.  34 C.F.R. § 300.320(a); Cypress Fairbanks ISD v. Michael F., 

118 F.3d 245 (5th Cir. 1997) (“the student’s “program is individualized on the basis of the student’s 

assessment and performance”). 

 B. No PLAAFP required.  By permitting school districts to employ ‘canned’ dyslexia 

services under the guise of “Standard Protocol Dyslexia Instruction” and effectively removing 

oversight from the Admission, Review and Dismissal committee process, school districts are 

empowered by TEA and SBOE to forgo their duty to provide parents of students with dyslexia a 

written statement of their child’s present levels of academic achievement and functional 

performance that is required for all students with IEPs for a specific learning disability.  34 C.F.R. 

§ 300.320(a)(1). 

 C. No Annual Goals required.  As pointed out in Paragraph 70 above, the 2018 

Dyslexia Handbook’s sections on progress monitoring do not address the creation of annual goals, 

even in the context of specially designed dyslexia instruction for students in special education.  34 

 
13 “(i) General. Specific learning disability means a disorder in one or more of the basic psychological processes 
involved in understanding or in using language, spoken or written, that may manifest itself in the imperfect ability to 
listen, think, speak, read, write, spell, or to do mathematical calculations, including conditions such as perceptual 
disabilities, brain injury, minimal brain dysfunction, dyslexia, and developmental aphasia” (emphasis added). 
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C.F.R. § 300.320(a)(2).  To put a finer point on it, the annual goals in an IEP are designed to both 

“meet the child’s needs that result from the child’s disability to enable the child to be involved in 

and make progress in the general educational curriculum and meet each of the child’s other 

educational needs that result from the child’s disability.” Id. (emphasis added).  In other words, 

an IEP must contain annual goals in every area of disability-related educational need.  Moreover, 

the goals’ descriptions should be detailed enough to enable schools to determine whether the 

student made progress toward those goals and also to clarify the specific skills required to achieve 

them.   64 Fed. Reg. 12,471 (1999); D.S. and A.S. v. Bayonne Bd. of Educ., 602 F.3d 553 (3rd Cir. 

2010).  Additionally, a student’s ARD-c must write annual goals in a way that allows for an 

objective measurement of the student’s progress toward reaching those goals. 71 Fed. Reg. 46,662 

(2006). 

 D. Lack of Procedural Safeguards.  While Section 504 provides some moderate due 

process protections (see 34 C.F.R. § 104.36), IDEA affords students in special education both 

“stay-put” and the right to request an independent educational evaluation, which Section 504 does 

not.  Thus, if parents disagree with a school district’s “general education dyslexia evaluation” or 

screening, they have no ready recourse like they do when initial FIEs are denied or parents disagree 

with reevaluation FIEs.  Further, if school districts disqualify or dismiss students from “general 

education or 504 dyslexia services,” students cannot avail themselves of IDEA’s automatic “stay-

put” injunction to preserve the continuity of their services while seeking administrative relief. 

 E. Lack of Informed Parental Consent.  Finally, and perhaps most importantly, 

because the 2018 Dyslexia Handbook and its use of the manufactured phrase “Standard Protocol 

Dyslexia Instruction” has resulted in the use of meaningless, ambiguous and nondescript phrases 

like “Texas Dyslexia Services” or “dyslexia services in the general education setting” or “general 
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education or 504 dyslexia services” in the IEPs and 504 plans of students with dyslexia, Parents 

have been denied the information about their child’s program of services needed to make informed 

decisions.  Under IDEA, a school district like CISD must obtain a parent’s informed written 

consent before taking certain actions, like conducting a re-evaluation, initiating the provision of 

related services or amending an IEP. See 34 C.F.R. §300.300(c) (“each public agency – must obtain 

informed parental consent. . .  prior to conducting any reevaluation of a child with a disability”); 

34 C.F.R. § 300.300(a) (initial evaluations also require informed consent).  The Texas Education 

Code even affords parents the right to request a meeting to obtain statutorily prescribed 

information about evaluations and re-evaluations. See TEX. ED. CODE § 29.0041.14 IDEA defines 

informed consent as— 

 “Consent means that – 
 

(a) The parent has been fully informed of all information relevant to the activity for 
which consent is sought, in his or her native language, or through another mode of 
communication  
 
(b) The parent understands and agrees in writing to the carrying out of the activity for which 
his or her consent is sought [ . . . ].” 34 C.F.R. § 300.9 (emphasis added). 

 

In the instant case, Student and his Parents have been denied crucial information about the 

“dyslexia services” Student has allegedly been receiving for two hours per week.  Consequently, 

Respondents have forced Parents to make uninformed decisions and have effectively withheld 

information from them that has prevented them from taking action sooner to assert Student’s right 

to a FAPE that includes appropriate, specially designed dyslexia instruction. 

 
14 “On request of a child’s parent, before obtaining the parent’s consent under 20 U.S.C. Section 1414 for the 
administration of any psychological examination or test to the child that is included as part of the evaluation of the 
child’s need for special education, a school district shall provide to the child’s parent: (1) the name and type of the 
examination or test; and (2) an explanation of how the examination or test will be used to develop an appropriate 
individualized education program for the child.” 
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 73. The fruit of the confusion created by the 2018 Dyslexia Handbook is reflected in 

the District’s “paperwork” regarding “Texas Dyslexia Services” (sic) in both the 504 and IDEA 

context (the so-called Dyslexia Supplement)— 

 

CISD Section 504 Student Review Committee Report/Plan and Placement Notice. “SECTION 504 DYSLEXIA.” October 2, 2019, pg. 6 of 7. 

 
VI. 

RESPONDENT CISD’S VIOLATIONS  
OF STATE AND FEDERAL LAW 

 
A.  Respondent Uses District Police Officers in Routine Discipline of Students with 

Disabilities In Violation of State Law and District Policy and Has Failed to Properly 
Train District Police Officers About How to Engage Students with Disabilities 
Resulting in Injury to Student. 

 
 74. As set out in Paragraph #7 above, the District’s Superintendent holds nondelegable 

authority over the Conroe ISD Police Department as authorized by TEX. ED. CODE. § 37.081 

(“School District Peace Officers, School Resource Officers, and Security Personnel”), which also 

places limits on police-student interaction: 
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“(d-2) A school district may not assign or require as duties of a school district peace 
officer, a school resource officer, or security personnel: (1) routine student 
discipline or school administrative tasks; or (2) contact with students unrelated to 
the law enforcement duties of the peace officer, resource officer, or security 
personnel. (d-3) This section does not prohibit a school district peace officer, a 
school resource officer, or security personnel from informal contact with a student 
unrelated to: (1) the assigned duties of the officer or security personnel; or (2) an 
incident involving student behavior or law enforcement.” TEX. ED. CODE § 
37.081(d-2) – (d-3) (emphasis added). See also CISD Board of Trustees Policy 
CKE (LOCAL) (“District police officers shall not be assigned routine classroom 
discipline or administrative tasks”). 
 

 75. When establishing the law enforcement duties of a school district law enforcement 

unit like the Conroe ISD Police Department, the Board of Trustees “shall coordinate with district 

campus behavior coordinators and other district employees to ensure that school district peace 

officers, school resource officers, and security personnel are tasked only with duties related to law 

enforcement intervention and not tasked with behavioral or administrative duties better addressed 

by other district employees.” Id. at (d-4) (emphasis added). 

 76. The District’s Board of Trustees and Superintendent must also ensure that the 

District’s school resource officers (SROs) are appropriately trained in a program that includes inter 

alia “the mental and behavioral health needs of children with disabilities or special needs.” TEX. 

OCC. CODE § 1701.262(c)(4); TEX. OCC. CODE § 1701.263; TEX. ED. CODE § 37.0812(b); 

See also CISD Board of Trustees Policy CKE(LEGAL) (the District “shall adopt a policy requiring 

the officer to complete the education and training program required by Occupations Code 

1701.263”). 

 77. Among the behavioral health needs of students with disabilities may be the need 

for a Behavior Intervention Plan (BIP).  TEX. ED. CODE § 29.005(g), discussed infra.  

Consequently, the aforementioned training must include how to implement a student’s BIP if the 

student has a BIP requiring pre-intervention de-escalation and other pre-engagement techniques.   
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 78. As alleged above, Conroe ISD police officers were involved in the routine 

discipline of a student with a disability in contravention of § 37.081. 

 B.  Conroe ISD Police and Campus Staff Were Not Justified in their Repeated Use 
 of Restraint with Student During the 2020-2021 School Year Thereby Denying 

Him FAPE and Violating His Rights Under the Fourth and Fourteenth 
Amendments and 504/ADA. 

 
 79. District staff and Conroe ISD police officers may use restraint “only in an 

emergency.” 19 TEX. ADMIN. CODE § 89.1053(c). 

 80. An emergency exists only when— 

“a student's behavior poses a threat of: (A) imminent, serious physical harm to the 
student or others; or (B) imminent, serious property destruction.” § 89.1053(b)(1). 

 
 81. When a genuine emergency exists then, under the standards outlined above, staff 

and school resources may use restraint “with the following limitations . . . 

(1) Restraint must be limited to the use of such reasonable force as is necessary to 
address the emergency. (2) Restraint must be discontinued at the point at which the 
emergency no longer exists. (3) Restraint must be implemented in such a way as to 
protect the health and safety of the student and others. (4) Restraint must not deprive 
the student of basic human necessities.” 19 TEX. ADMIN. CODE § 89.1053(c)(1)-
(4) (emphasis added). 
 

 82. While the Fifth Circuit concluded in Spring Branch ISD v. OW 15 that use of school 

resource officers or police officers or, even, outside law enforcement personnel may be justified, 

the OW Court did not face the situation here where a student is routinely subjected to intervention 

by school resource officers and the unjustified use of restraint by District staff and there is no 

meaningful revision of the student’s IEP to “promote student learning and reduce and/or prevent 

the need for ongoing intervention,” including obviating the need for the additional use of restraint.  

Id. at § 89.1053. 

 
15Spring Branch Independent School District v. O.W. by Hannah W., 961 F.3d 781(5th Cir. 2020) 
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 C. Child Find:  Respondent’s Failure to Properly Identify Student as Eligible for 
Special Education as a Student with Autism and the Specific Learning Disability 
of Dyslexia16 

 
 83. Respondent has an affirmative obligation to identify, locate and evaluate children, 

birth to age 21 inclusive, residing within its jurisdiction who have a disability or are suspected of 

having a disability, regardless of the severity of the disability, and who are in need of special 

education and related services. This Child Find duty—mandated by IDEA and Texas special 

education law 17— covers all children with disabilities, including those who are homeless, highly 

mobile, migrants, in foster care, homeschooled, court-involved or attending private schools within 

the District’s jurisdiction. 34 C.F.R. § 300.111(a); TEX. ED. CODE § 29.001; 20 U.S.C. § 

1412(a)(3) (a school district must comply with IDEA’s Child Find mandate by ensuring that “[a]ll 

children with disabilities [within the school district’s jurisdiction] . . . who are in need of special 

education and related services, are identified, located, and evaluated.”) There is ample evidence in 

the documentary record, Student’s educational history, and Dr. Eskridge’s IEE to support a 

conclusion that Student should have been more closely, timely and thoroughly evaluated for inter 

alia Autism and SLD in Reading eligibility, and that Respondent’s failure resulted in a denial of 

FAPE and a violation of the District’s Child Find obligation. 

 84. While Petitioners have plead specific exceptions to the statute of limitations (see 

Paragraph 8, supra.), in the case of an allegation that a school district has violated its Child Find 

 
16 As set out in Section V, Respondents TEA and SBOE are equally complicit in the District’s Child Find violations 
as the 2018 Dyslexia Handbook created the conditions for the aforementioned violations.  This, of course, does not 
absolve the District of its duty to follow the law.  Petitioners respectfully submit that regulatory guidance, or a 
handbook, is not law. 
 
17 Responsibility for compliance with the Child Find mandate lies solely with the school district: “the IDEA imposes 
the Child Find obligation upon school districts, not the parents of disabled students.” Krawietz, 900 F.3d at 677; See 
also 19 TEX. ADMIN. CODE § 89.1011(a) (if a student “continues to experience difficulty in the general education 
classroom after the provision of interventions, district personnel must refer the student for a full individual and initial 
evaluation” (emphasis added). 
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obligation, this Hearing Officer is permitted to consider evidence and claims outside the statute of 

limitations. This was the conclusion of the Fifth Circuit in Spring Branch Independent School 

District v. O.W. by Hannah W., 961 F.3d 781 at n. 11 (5th Cir. June 12, 2020): 

 “Citing Texas' one-year statute of limitations for IDEA claims, the School District urges 
us to look at its actions after [the alleged limitations date]. Because ‘events preceding [the 
statute of limitations bar] may provide evidence of a child-find violation,’ we decline to 
limit the inquiry in this way. See Mr. P. v. W. Hartford Bd. of Educ., 885 F.3d 735, 750 
(2nd Cir. 2018) (considering the time frame from the relevant trigger date, even though it 
predated the limitations bar).” 
 

 85. Thus, while IDEA is silent as to how quickly a school district must act in regard to 

identifying and referring a student potentially in need of special education and related services for 

a full individual and initial evaluation or even a re-evaluation, the Fifth Circuit has concluded that 

school districts are obligated to “identify, locate and evaluate students with suspected disabilities 

within a reasonable time after [they are] on notice of facts or behavior likely to indicate a 

disability.” Krawietz ex rel. Parker v. Galveston Indep. Sch. Dist., 900 F.3d 673, 676 (5th Cir. 

2018) (emphasis added). The triggering events in the instant case go back to the 2016-2017 school 

year. 

 86. A Child Find violation analysis “turns on three inquiries: (1) the date the child find 

requirement triggered due to notice of a likely disability; (2) the date the child find duty was 

ultimately satisfied; and (3) the reasonableness of the delay between these two dates.” Branch 

Independent School District v. O.W. by Hannah W., 961 F.3d 781(5th Cir. 2020). 

 87. The reasonableness of the delay between when a school district is “on notice of acts 

or behavior likely to indicate a disability” and when it ultimately fulfills its Child Find obligation 

by referring the student for an evaluation “is not defined by its length but by the steps taken by the 

district during the relevant period.” Id.  Thus, the delay between notice and referral may be 

reasonable “when, throughout the period between notice and referral, a district takes proactive 
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steps to comply with its child find duty.” Id. Conversely, a delay may be unreasonable “when the 

district fails to take proactive steps throughout the period or ceases to take such steps.” Id. 

(emphasis added).  Consequently, in order to meet the definition of a “proactive step,” a school 

district’s pre-referral or pre-evaluation efforts must produce results or else they are insufficient to 

mitigate against a Child Find violation. 

 88. In the instant case, Respondent failed to properly evaluate and identify Student as 

a student with a Specific Learning Disability in Basic Reading and Reading Fluency and eligible 

for special education and related services based on the identified area of educational need. 

 89. Respondent failed to properly evaluate and identify Student as a student with 

Autism and eligible for special education and related services based on the identified area of 

educational need. 

 90. Finally, Respondent failed to take proactive steps to mitigate Student’s academic 

and non-academic educational needs.  As a result of these Child Find violations, Student has been 

denied FAPE and Respondent has failed to develop and implement an appropriate IEP in 

accordance with the standards in Endrew F. and Michael F., discussed infra. 

 
 D. The District Failed to Provide Student a FAPE in his LRE in accordance with 

Michael F. and Endrew F. standards during at least the 2019-2020 and 2020-
2021 School Years 

 
 91. The Fifth Circuit in E.R. v. Spring Branch Independent School District, 909 F.3d 

754 (5th Cir. 2018) ruled that its four-factor test in Michael F., discussed infra., is consistent with 

Endrew F.18  In E.R., the Fifth Circuit determined that E.R.'s "educational program must be 

appropriately ambitious in light of [her] circumstances"; and E.R. "should have the chance to meet 

 
18 Endrew F. v. Douglas County Sch. Dist. RE-1, 137 S. Ct. 988 (U.S. 2017). Cypress Fairbanks ISD v. Michael F., 
118 F.3d 245 (5th Cir. 1997).   
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challenging objectives” but does “not require ambitions beyond what may be reasonably expected 

given the circumstances. . . . The IEP standard is not perfection: but it ‘must aim to enable the 

child to make progress.” Id. (emphasis added and internal citations omitted).   

 92. The four factors of the Fifth Circuit’s Michael F. test include whether— 

• the student’s “program is individualized on the basis of the student’s assessment 
and performance” 

•  the program is administered in the least restrictive environment 
•  the services are provided in “a coordinated and collaborative manner by the key 

‘stakeholders’ 
• “positive academic and non-academic benefits are demonstrated.” 118 F.3d at 253. 

 
Petitioners allege that the program of special education and related services provided to, and 

proposed for, Student by Respondent fails the Michael F. test in the following substantial and fatal 

ways. 

(i) Student’s IEP Is Not Appropriately Individualized Based on Student’s 
Assessment and Performance in All Areas of Educational Need 

 
 93. Student’s “general education dyslexia services” per “Texas Dyslexia Law” are 

not individualized.  See Paragraphs 19, 23-25, 27, 32-33, 37-38, 44 and Section V, supra. 

 94. Student’s IEP is not based on an accurate evaluation of Student’s educational 

needs and full, appropriate, individualized assessment of Student’s disabilities.  See 

Paragraphs 83-90, supra, regarding the District’s Child Find violations.   

 95. Student’s Initial BIP from December of 2019 has not been meaningfully 

revised to address Student’s non-academic areas of need and escalating behavioral 

challenges. During the relevant time period at issue in this proceeding, the District had an 

affirmative, ongoing obligation to convene Student’s ARD-c, with or without a parent request, to 
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review and revise Student’s IEP,19 including his BIP, as he struggled to make appropriate academic 

and non-academic progress— 

 • to address any lack of expected progress toward the annual goals in IEP and in the 
general education curriculum […]. 

 
 • to review the results of any reevaluation or any information about Student provided 

to, or by, the parents or guardians, relevant to her program of special education and 
related services. 

 
 • to consider his anticipated needs and other matters, as appropriate. 34 C.F.R. § 

300.324 (emphasis added). 
 

The Texas Education Code provides that a student’s ARD-c “may determine that a behavior 

improvement plan or a behavioral intervention plan is appropriate for a student for whom the 

committee has developed an [IEP]. If the committee makes that determination, the [BIP] shall be 

included as part of the student’s [IEP] and provided to each [responsible] teacher.” TEX. ED> 

CODE § 29.005(g); 19 TEX. ADMIN. CODE § 89.1055(g).  If a student’s ARD-c determines that 

the student needs a BIP, the ARD-c “shall review the plan at least annually and more frequently if 

appropriate to address . . . changes in a student's circumstances that may impact the student's 

behavior, such as . . . : 

• an increase or persistence in disciplinary actions taken regarding the 
student for similar types of behavioral incidents [. . .] 

 
• an unauthorized unsupervised departure from an educational setting; or 

the safety of the student or others.”  TEX. ED. CODE § 29.005(h) 
(emphasis added). 

 

 
19 Respondent must consider for the possible need for a reevaluation even if a parent or teacher does not request a 
reevaluation.  Endrew F. v. Douglas County School District RE-1, 69 IDELR 174, 137 S. Ct. 988 (2017) (failure to 
update a child’s IEP to keep it appropriately ambitious based on current evaluation data may be a denial of FAPE 
given the school district’s ongoing obligation to revise a student’s IEP to address “any lack of expected progress . . . 
the child’s anticipated needs; or other matters.”  34 C.F.R. § 300.324(b)). 
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During the 2020-2021 school year, despite Student’s escalating and increasingly persistent 

behavioral incidents, the District did not meaningfully revise Student’s BIP to address the 

behaviors, to wit— 

• Student’s initial BIP was developed in December of 2019. Student’s ARD-c met again 
in August of 2020 to review his IEP. No changes were made to his BIP. 
 
 

 

   Student’s August 11, 2020 Revision to the Annual ARD, pg. 1 of 10.  
 
 
 
 

• Despite the incidents of restraint on January 13, 2021 and March 5, 2021, described 
above, the District did not revise Student’s BIP when it met again on April 1, 2021: 

 

 
 
Student’s April 1, 2021 Revision to the Annual ARD, pg. 4 of 21. 

 

Duration of Services: 12/10/2019 - 12/08/2020

Name: H DOB: Local ID#
Medicaid#:  Age: 10 Gender: M

Revision ARD Date of 
Meeting:

08/11/2020

Conroe ISD
3205 W. Davis , TX
Conroe TX, 77304 -

 
Revision to the Annual ARD

 
Grade: 05 Year: 2020-2021 Reason for Meeting: Review Medicaid#: 
☐ Yes ☒ No An interpreter was used to assist in conducting the meeting.
The ARD committee met to modify the ARD committee report dated 12/09/2019 , and assures that the deliberations of 
that meeting have been reviewed.
DEVELOPMENT OF THE INDIVIDUAL EDUCATIONAL PROGRAM (IEP)
Are present levels of performance different from those detailed in previous ARD?
☒ No, Discussion determined no changes in present levels of performance.

Is the ARD committee considering changes to the Goals/Objectives?
☐ Yes ☒ No

Is the ARD committee considering changes to the student's accommodations?
☒ Yes ☐ No
Is the ARD committee conducting a Manifestation Determination Review?
☐ Yes ☒ No
Is the ARD committee considering changes to the student's Behavior Intervention Plan (BIP)?
☐ Yes ☒ No
Is the ARD committee considering changes to the student’s schedule of services?
☒ Yes ☐ No
Is the ARD committee considering changes to the student’s transportation supplement?
☐ Yes ☒ No
Is the ARD committee considering changes to the student's participation in the State/District Assessment 
system?
☐ Yes ☒ No
PLACEMENT DETERMINATION
The ARD committee determined that the student's placement will be:
School Campus: Clark Intermediate
Instructional arrangement: 41-Resource Room/Services Less than 21%
Revision ARD deliberations:

The purpose of the meeting is a Revision ARD. The members are reflected on the signature page. Both 
advocate and school are recording the meeting.  Parents requested the ARD meeting to make sure that all 
parties are on the same page as he moves from Bradley to Clark Intermediate.
 
Hayden’s parents are concerned about the services that Hayden is receiving. He is receiving ABA therapy at 
Spectrum of Hope.  They would like him to continue with the ABA therapy and feel the online school would be 
more appropriate to make that happen. School administrator assured the parents that if they choose the 
remote learning they can move at their own pac d will have the flexibility to move at their own 
pace. The teachers will go live at a certain time, but the student does not have to be present. The students can 
log in and complete the lessons within the 24 hour time frame.  Once the Sept 8 time frame starts, he can still 
have that flexibility if he continues with remote learning. Resource teachers will work with parents to set up a 
schedule that works with them and they can meet with the students to work on their goals.  The teachers will 

Page 1 of 10
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Duration of Services: 12/08/2020 - 12/07/2021

Name: H DOB:12/24 Local ID#
Medicaid#:  Age: 11 Gender: M

☒ Yes ☐ No

Is the ARD committee considering changes to the student's accommodations?
☐ Yes ☒ No
Is the ARD committee conducting a Manifestation Determination Review?
☐ Yes ☒ No
Is the ARD committee considering changes to the student's Behavior Intervention Plan (BIP)?
☐ Yes ☒ No
Is the ARD committee considering changes to the student’s schedule of services?
☒ Yes ☐ No
Is the ARD committee considering changes to the student’s transportation supplement?
☐ Yes ☒ No
Is the ARD committee considering changes to the student's participation in the State/District Assessment 
system?
☐ Yes ☒ No
PLACEMENT DETERMINATION
The ARD committee determined that the student's placement will be:
School Campus: Clark Intermediate
Instructional arrangement: 41-Resource Room/Services Less than 21%
Revision ARD deliberations:

ARD 04/01/2021
The ARD Committee met for the purpose of a Review ARD for H . The ARD was conducted via video 
conference due to COVID-19 restrictions. Parents participated via video. ARD Committee members will be 
reflected on the signature page.
 
The updated PLAAFP was reviewed by Hayden’s special education teacher. She discussed his current 
strengths, behavioral interventions, and behaviors of concerns. Parent asked about if Hayden could identify 
appropriate emotions in all classrooms. The teacher clarified that he is able to talk things out, but struggles with 
application of learned skills. The special education teacher also discussed the levels of intensity with regard to 
Hayden’s serious behaviors at school. Hayden engages in elopement, disruption, task refusal/non-compliance, 
physical aggression, verbal aggression, and self-harm. Parent asked about the number of incidents and when 
they occurred. Documentation of incidents started in December when Hayden began to return for in-person 
learning. The teacher also reviewed common consequences for Hayden’s serious behaviors. Parent asked 
how many ISS days Hayden had had, staff reported that he only had one day of ISS. Parent also asked about 
number of lunch detentions, that also took place during his day of ISS. The remainder of the PLAAFP was 
information from his last annual.
 
Based on the concerns noted in the PLAAFP, changes to Hayden’s goals were proposed. The ARD Committee 
reviewed the current/continuing goals from his annual ARD, changes, and new goals focusing on behavior. 
Parent asked where Hayden is at with his previous goals. His in-class-support teacher discussed his current 
progress with his goals within the general education classroom. He has been making consistent progress with 
his previous goals, but has not mastered them. Progress reports will be sent to the parents so that they can 
see his current percentages. Parents asked if he is using or being offered the body sock while he is in the 
general education classroom. Hayden is offered it, but then walked back to the special education classroom to 
use. Parent stated that she does not want him using in the gen ed classroom. Parents also asked about the 
fidgets and if he was allowed to use those in classroom. He is provided with his fidgets, but he does not 
typically use them when he’s becoming frustrated and requires more training so that he knows that he can use 
them when needed.
 
Parents noted that some of the goals he has had for over a year and continues to struggle in those areas. He is 
slowly making progress, but does continue to need more support. Parents also expressed that Clark has done 
a good job of documenting Hayden’s behavior issues and that they believe a lot of the issues he has were due 
to a delay in special education services based on their attempts to get him tested earlier in his academic career.

Page 4 of 21
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 96. Student’s IEP is Not Based on Student’s Present Levels of Functional 

Performance. Petitioners allege that the District’s failure to revise Student’s BIP in August of 

2020 and on April 1st created the conditions that led to the incident of restraint on May 24, 2021, 

described in Paragraph 54 above.  Moreover, Student’s functional behavioral needs were not 

timely addressed during the 2020-2021 school year from December of 2020, when Student 

returned from a transitional placement to in-person learning, through the end of the 2020-2021 

school year. It was only at the April 1st meeting that the District finally agreed to an updated 

Functional Behavioral Assessment (FBA) but the District representative at the ARD-c meeting 

said that the FBA would not be “due” until June 30, 2021, which would be over 60 business days 

(weekdays) later and after the end of the school year.20 

 97. Student’s IEP did not provide ESY for the Summers of 2020 and 2021 despite 

Student’s behavioral and emotional regression.  In addition to delaying Student’s FBA, the 

District also failed to provide Student with ESY services despite his demonstrated regression in 

the non-academic areas of behavioral and emotional functioning noted in the ‘Deliberations’ 

section of his April 1st IEP, discussed supra.  A school district must provide extended school year 

(ESY) services when it is necessary for FAPE. 34 CFR § 300.106 (a)(2); Letter to Harkin, 213 

IDELR 263 (OSERS 1989).  Nevertheless, on April 1st, Student was not offered or meaningfully 

assessed by his ARD-c for Extended School Year (ESY) services for the summer of 2021 other 

than the boilerplate box-checking on the IEP form— 

 

Student’s April 1, 2021 Revision to the Annual ARD, pg. 12 of 21. 

 
20 On information and belief, this date is arbitrary. 
 

Duration of Services: 12/08/2020 - 12/07/2021

Conroe ISD
3205 W. Davis , TX
Conroe, TX 77304 -

 
Hayden Fusca 403143  Clark Intermediate 12/24/2009

NAME OF STUDENT ID# MEDICAID# CAMPUS DATE OF BIRTH

 
SCHEDULE OF SERVICES
Duration of Special Education Services:  In effect from 12/08/2020 to 12/07/2021

Instructional day: Minutes or Periods per day: 360 minutes per day
Next Year Minutes or Periods per day: 360 minutes 
per day

 
Extended School Year (ESY) Services:
ESY is required if, in one or more critical areas addressed in the current IEP goals/objectives, the student has exhibited, 
or reasonably may be expected to exhibit, severe or substantial regression that cannot be recouped within a reasonable 
period of time.
Extended School Year Services were discussed: ☐ Yes ☐ No ☒ Not considered at this time
 

Special Transportation: ☒ Yes ☐ No If Yes, see Transportation Supplement.
 

Semester Year Course/Curriculum Area Gen Ed 
Modified

General 
education 

Time

Special 
education 

Time

Progress/Grade 
determined by:

Start Date End Date

Location Gen 
Ed

Spe 
Ed

Joint

Spring 2020-2021 Social Skills
Resource Classroom

  120 min per 
week

 X  04/05/2021 05/26/2021

Spring 2020-2021 Social Skills
AIM Classroom

  30 min per 
day

 X  04/08/2021 05/26/2021

Fall 2021-2022 Social Skills
AIM Classroom

  150 min per 
week

 X  08/11/2021 12/07/2021

Descriptor of Course Curriculum Area:
Hayden will be attending AIM program at Cox Intermediate 1 day a week and attend Clark 4 days a week for a gradual 
transition, and services will be revised at a Review ARD when progress is made.

 
IEP Services /Supports necessary 

to implement IEP
Duration/Frequency Location of Services Start Date End Date

In Class Support - ELA 120 Minutes Week General Education
- Group

04/05/2021 05/26/2021

In Class Support - ELA /AIM 30 Minutes Day General Education
- Group

04/05/2021 05/26/2021

In Class Support - Fine Arts/PE /AIM 30 Minutes Day General Education
- Group

04/05/2021 05/26/2021

In Class Support - Math 120 Minutes Week General Education
- Group

04/05/2021 05/26/2021

IN Class Support - Math /AIM 30 Minutes Week General Education
- Group

04/05/2021 05/26/2021

In Class Support - Science/Soc Studies /
AIM

30 Minutes Day General Education
- Group

04/05/2021 05/26/2021

In Class Support - Science/Social Studies 120 Minutes Week General Education
- Group

04/05/2021 05/26/2021

In Class Support - ELA 200 Minutes Week General Education
- Group

08/11/2021 12/07/2021

In Class Support - Fine Arts/PE 200 Minutes Week General Education
- Group

08/11/2021 12/07/2021

Page 12 of 21
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Petitioners specifically allege that Student’s behavioral regression from December of 2020 to at 

least April of 2021 warranted ESY sufficient to enable Student to continue his weekly counseling 

services and social skills development in anticipation of maintaining those skills during the initial 

grading periods of the 2021-2022 school year. 

(ii) Placement for the 2020 - 2021 and 2021 - 2022 School Years is not Student’s 
LRE 

 
 98. For the reasons set forth in detail above, the placement provided by the District 

during the 2020-2021 school and proposed for the first half of the 2021-2022 school year fails to 

ensure Student’s right to a free appropriate public education in his least restrictive environment 

(LRE) consistent with Fifth Circuit standards. A.B. v. Clear Creek ISD, 75 IDELR, 787 F.App’x 

217 (5th  Cir. 2019); Daniel RR v. State Bd. of Ed., 874 F.2d 1036 (5th Cir. 1989); J.H. v. Fort Bend 

Indep. Sch. Dist., 482 Fed. Appx. 915 (5th  Cir. 2012).  The Office of Special Education Programs 

(OSEP) has concluded that the availability of placement resources cannot dictate or determine a 

student’s placement on the LRE continuum. Letter to Trigg, 50 IDELR 48 (OSEP 2007) 

(“placement decisions must not be made solely on factors such as category of disability, severity 

of disability, availability of special education and related services, configuration of the service 

delivery system, availability of space, or administrative convenience”); Letter to Johnson, 213 

IDELR 182 (OSEP 1988).21  Consistent with that basic LRE principle22, Respondent “must offer 

 
21 OSEP has also acknowledged that “first consideration” must be given to placement in a general education setting 
with the requisite supplemental aids and services to foster success in that placement before considering more restrictive 
placement options.  Letter to Cohen, 25 IDELR 516 (OSEP 1996). 
 
22 IDEA requires that educational services be provided to children with disabilities, to the maximum extent 
appropriate, in the regular educational environment and that no child with a disability be removed to special classes 
or separate schools, unless, with the use of supplementary aids and services, the child cannot be educated satisfactorily 
in the regular education environment. 20 U. S.C. § 1412(a)(5). 
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the child a FAPE, which requires a targeted educational program setting [with] reasonably 

calculated goals for a child’s progress in light of the child’s particular circumstances. Endrew F., 

137 S. Ct. at 999.” R.F. v. Cecil County Public Schools, 919 F.3d 237 (4th Cir. 2019) (emphasis 

added).  

 (iii) Parents Denied Meaningful Participation in the Special Education Process 
 
 99. The third factor in the four-factor Michael F. analysis, discussed infra., is whether 

the District provided services in a coordinated and collaborative manner by the key stakeholders, 

which includes the parent.  IDEA expressly states that parents are entitled to meaningful 

participation in their children’s special education evaluation, planning and IEP development 

process, including but not limited to having an ARD-c address their concerns in good-faith. Buser 

v. Corpus Christi Indep. Sch. Dist., 51 F.3d 490(5th Cir. 1995); White v. Ascension Parish, 343 

F.3d 373 (5th Cir. 2013) (IDEA prohibits “bad faith exclusion of the parents or refusal to listen to 

or consider” parental input); 19 TEX. ADMIN. CODE § 89.1050(e); 34 C.F.R. § 300.503.   The 

Fifth Circuit has blessed the limitation of awards when parents act unreasonably. White ex rel.  

White v. Ascension Parish School Bd., 343 F.3d 373, 380 (5th Cir. 2003) (the "right to provide 

meaningful input is simply not the right to dictate an outcome"); Rockwall ISD v.  M.C., 816 F.3d 

329, 329-340 (5th Cir. 2016) (the Fifth Circuit concluded that it could not award the parents the 

relief requested "because of problems created by their own obstructionism" and unreasonable 

requests).  In order for a procedural violation to be actionable, the violation of IDEA’s procedural 

safeguards must result in a denial of FAPE. 34 C.F.R. §300.513(a)(2)(“[i]n matters alleging a 

procedural violation, a hearing officer may find that a child did not receive a FAPE only if the 

procedural inadequacies impeded the child’s right to a FAPE, significantly impeded the parent’s 

opportunity to participate in the IEP development process or caused a deprivation of educational 
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benefit.).”  In the instant case, Parents have tried to work with the District, and even agreed 

tentatively to the last-minute placement transition proposed by the District at the end of the last 

school year, which was not successful (see Paragraph 54, supra.).  Nevertheless, the outcome for 

Student illustrates the ardent and germane nature of the concerns of they have expressed for the 

past several years, to no avail.  In this case, Respondent, not the Parents, have taken an “all or 

nothing” position regarding Student’s dyslexia services and Autism eligibility.  Likewise, the 

inartful and misleading nature of the 2018 Dyslexia Handbook has denied Parents the opportunity 

to secure the information necessary to make informed decisions about their child’s “Texas 

Dyslexia Services.” 

 

 

 

(iv) Student Has Not Made the Progress Required by Endrew F. and Has Regressed  
In Academic and Nonacademic Areas During At Least the Last Two School 
Years 

 
  100. In this case, the District cannot point to clear evidence of academic and non-

academic benefits appropriate in light of Student’s individual circumstances.  In fact, Student has 

failed to make adequate academic progress per Endrew F. and has even demonstrably regressed in 

both academic and non-academic ways as a result of the District’s denial of FAPE and failure to 

implement his IEP, which was not de minimis but rather substantial23, as discussed supra.  

 
23 Regulations promulgated pursuant to 20 USC § 1414(d) require that “each public agency must . . . provide special 
education and related services to a child with a disability in accordance with the child's IEP.” 34 CFR § 300.500. The 
Department of Education has interpreted this section to require that “the public agency must ensure that all services 
set forth in the child's IEP are provided, consistent with the child's needs as identified in the IEP.” Notice of 
Interpretation, 34 C.F.R. Pt. 300, App. A. Question 31, 66 Fed. Reg. 347666 (emphasis added). Houston ISD v. Bobby 
R., 200 F.3d 341, 349 (5th Cir. 2000); Houston Independent School Dist. v. V.P. ex rel. Juan P., 582 F.3d 576 (5th Cir. 
2009). 
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Inarguably, Student’s behavioral and functional performance have diminished under the District’s 

care to point where District staff used aversive disciplinary techniques.  Moreover, a comparison 

of Student’s initial (and second initial) District-conducted FIEs and Dr. E ’s April 2021 IEE 

clearly and unequivocally illustrates, what Dr. E  notes on page 13 of her IEE report, that, 

despite Student’s average intellectual functioning, Student now shows deficits in almost every area 

associated with language arts and literacy— 

 

  Dr. E ’s IEE Report. April 16, 2021, pp. 13 of 38. 

 
VII. 

DESCRIPTION  
OF PROPOSED RESOLUTION  

 
           101.     In order to remedy the violations of IDEA, as well as any violations of non-IDEA 

statutes referenced herein, Petitioners respectfully pray for the following relief: 

• Compensatory Educational Services.  To appropriately address the denial of appropriate 
related services, the District’s Child Find violations, and Student’s resulting academic and 
nonacademic regression during the 2019-2020 and 2020-2021 school years, Student 
requires 360 hours of compensatory educational services. 
 

• Special Education Eligibility as AU and SLD in Reading Fluency, Basic Reading, 
Reading Comprehension, and Written Expression.  Per Dr. E ’s July 2021 IEE, 
discussed supra. 

 
• Specially Designed Dyslexia Services for the 2021-2022 School Year and the Addition 

of Reading and Written Expression Goals to Student’s Current IEP. The District must 
convene an ARD-c meeting to make these changes, and the District will pay the costs not 
to exceed $500 for Petitioners’ non-attorney special education advocate to attend the ARD-
c meeting referenced in this subparagraph. 

 
• Autism Supplement and Related Services.  The District must convene an ARD-c meeting 

to provide Student with the services and related provisions of the Autism Supplement and 
the District will pay the costs not to exceed $500 for Petitioners’ non-attorney special 
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education advocate to attend the ARD-c meeting referenced in this subparagraph.  These 
services must include, at a minimum, ABA therapy, an in-home and community needs 
assessment and training, as appropriate, access to additional Assistive Technology, and 
integrated social skills training. 

 
• Training for Cuero ISD Police Officers and/or School Resource Officers (SROs) in 

the Best Practices for Engaging Students with Disabilities by the District’s Regional 
Educational Center or another appropriate organization, like Disability Rights 
Texas, and recertification by all District staff, including SROs, in the proper use of restraint 
involving students with disabilities or a similar recertification. 

 
• Regulations Pursuant to TEX. ED. CODE § 37.0012. Respondent TEA shall promulgate 

regulations, consistent with IDEA and Section 504, for the purposes of properly 
implementing § 37.0012 in time for the 2022-2023 school year. This request for relief 
applies solely to Respondent TEA. 
 

• Interim Dyslexia Guidance During Revision of 2018 Dyslexia Handbook.  Respondents 
TEA and SBOE must issue a directive to District Special Education Directors and Section 
504 Coordinators and related personnel or designees mandating the discontinued use of the 
2018 Dyslexia Handbook until such time as it can be revised in accordance with both 
Section 504 and IDEA. On information and belief, a revision of the 2018 Dyslexia 
Handbook is presently underway.  However, it is unlikely to be revised in time for the start 
of the 2021-2022 school year; therefore, Petitioners request that a summit of stakeholders 
with interest in this issue be convened prior to or contemporaneously with the start of the 
2021-2022 school year to prepare Interim Guidance which includes, but is not limited to, 
clarification of the need for specially designed dyslexia instruction for students who are 
special education-eligible and the need for appropriately ambitious annual goals when 
those students with disabilities also receive dyslexia services.  The stakeholders shall be 
chosen by this Hearing Officer in consultation with the parties.  This request for relief 
applies solely to Respondents TEA and SBOE. 

 
• Compensation, including any monetary compensation as appropriate, for Disability 

Discrimination and Failure to Accommodate under Section 504 and the ADA and for 
Petitioners’ 1983 Claims (Fourth and Fourteenth Amendments), cited supra.  Consistent 
with prevailing law.24 

 
• Any additional relief to which Petitioners may be justly entitled, together with the 

reasonable costs of bringing this Original Complaint and Request for Special Education 
Due Process Hearing. 

 
• The following Findings: 

 

 
24 Petitioners incorporate by reference their Request for a 504 Due Process Hearing dated  to 
administratively exhaust their non-IDEA and disability discrimination claims in accordance with Conroe ISD Board 
of Trustees Policy FB(Local) (“Right to an Impartial Hearing”). 
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o Respondent CISD has denied Student a free appropriate public education in his 
least restrictive environment in violation of IDEA. 
 

o Respondent CISD has improperly restrained Student in violation of 19 TEX. 
ADMIN. CODE § 89.1053 and TEX. ED. CODE § 37.0023. 

 
o Respondent CISD has failed to properly train the officers of the Conroe ISD Police 

Department regarding interactions with students with disabilities in accordance 
with TEX. OCC. CODE § 1701.262(c)(4); TEX. OCC. CODE § 1701.263; TEX. 
ED. CODE § 37.0812(b). 
 

o Respondent CISD has failed to accommodate Student’s disabilities and has 
discriminated against him in violation of Section 504 of the Rehabilitation Act of 
1973 and the Americans with Disabilities Act. 

 
o Respondent CISD has denied Student his rights under the Fourth and the Fourteenth 

Amendments to the United States Constitution. 
 

o Respondent CISD has failed to assess, identify and evaluate all areas of Student’s 
suspected disabilities in an appropriate and timely manner. 
 

o Respondent CISD has failed to provide Student an IEP that would provide him both 
academic and nonacademic benefits and that includes the provision of related 
services commensurate with his unique and individual needs. 

 
o Respondent CISD has failed to provide Student with required and appropriate 

Extended School Year services. 
 

o Respondent CISD has failed to develop appropriate annual goals for Student as 
required by Endrew F., as discussed supra. 
 

o Respondent CISD has failed to develop educational services for Student in a 
collaborative manner with key stakeholders, including and especially Petitioner 
Parents. 

 
o Respondent TEA has failed to create appropriate regulations and guidance for 

Campus Behavior Coordinators, and their IDEA/504-related disciplinary 
obligations, in violation of 20 U.S. Code § 1407(a) and this failure has directly 
interfered with and/or injured Student’s right to a free appropriate public education 
under both Section 504 and IDEA. 

 
o Respondents TEA and SBOE’s 2018 Dyslexia Handbook, as written and 

implemented, violates IDEA, Section 504 and the ADA, as alleged supra. 
 

o Petitioners are the prevailing party in this Due Process Hearing Complaint pursuant 
to 20 U.S.C. § 1415(i)(3)(B)(i)(I). 
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ATTORNEY FOR PETITIONERS 

 
CERTIFICATE OF SERVICE 

 
I certify that a true and correct copy of the above and foregoing Original Petition and Request 
for Special Education Due Process Hearing has been served upon Respondents, as indicated 
below, on this 28th of July 2021: 

TEXAS EDUCATION AGENCY                                Via Email: SE-Legal@tea.texas.gov 
1701 N. Congress Ave. 
Austin, Texas 78701 
 
MIKE MORATH, Commissioner 
Texas Education Agency 
c/o CHRISTOPHER JONES 
1701 N. Congress Ave.    Via Email: christopher.jones@tea.texas.gov 
Austin, Texas 78701                             renee.keese@tea.texas.gov 
 
DR. KENDRA WIGGINS      
Director of Special Education/504 
Conroe Independent School District 
3205 W. Davis 
Conroe, Texas 77304 
 
KEVEN ELLIS, Chair        Via Email: ellisSBOE@gmail.com   
Texas State Board of Education   
1701 N. Congress Avenue 
Austin, Texas, 78701 

      /s/ Henry Green Bostwick II 
        HENRY GREEN BOSTWICK II 

c. Judgment that Defendants have knowingly violated the Texas Deceptive Trade 
Practices Act and for an award of Plaintiff’s damages as may be determined by 
the trier of fact. 

 
d. Reasonable attorney fees, costs of court and expenses as authorized by TEX. CIV. 

PRAC. & REM. CODE § 37.009 and the Deceptive Trade Practices Act. 
 
e. All other relief to which Plaintiff is justly entitled at law or equity. 
 

Respectfully submitted, 
HENRY GREEN BOSTWICK PLLC  

 
 

greenbostwick.com 
 

 
 

 
     

 
  

 
 
LEAD COUNSEL FOR PLAINTIFF 

 
                                                                        TEXAS RIOGRANDE LEGAL AID 
                                                                        1111 N. Main  Ave.  
                                                                        San Antonio, Texas 78212 
 
                                                                        Tel. (210) 212-3700 
                                                                        Fax (210) 227-4321 
 
                                                                        ATTN: Raúl Noriega 
                                                                        rnoriega@trla.org 
                                                                        Texas State Bar # 15078400 
 
                                                                         CO-COUNSEL FOR PLAINTIFF 

 
 
 
 
 
 
 

 

      
   

    

      
   

    

  Via Email: atucker@rmgllp.com (counsel for CISD)

Hank Bostwick


