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Notes

1.0 OBJECTIVES

. After reading this Unit. you will be able to:
+ the essential elements of valid contracts;
» explain the offer and acceptance;
analysis of capacity to contract;

Self Assesment Material

1



2

Business Law

Notes

Self Assesment Material

« discuss free consent, legality of object;
* describe the breach, damages for breach of a contract;
* understand the contract of indemnity and guarantee.

1.1 INTRODUCTION

One should know the law to which he is subject because ignorance of
law is no excuse. Mercantile law is not a separate branch of law. Basically, it
is a part of civil law which deals with the rights and obligations of mercantile
persons arising out of mercantile transactions in'respect of mercantile property. It
includes laws relating to various contracts, partnerships, companies, negotiable
instruments, insurance, carriage of goods, arbitration etc.

Law means a “set of rules’. It may be defined as the rules of conduct

‘recognised and enforced by the state to control and regulate the conduct of

people, to protect their property and contractual rights with a view to securing
Justice, peaceful living and social security.

- The Law of Contract The law of contract is that branch of law which
determines the circumstances in which promises made by the parties to a contract
shall be legally binding on them. Business law is of particular importance
to people engaged in trade, commerce and industry as bulk of their business
transactions are based on contracts.

1.2 THE INDIAN CONTRACT ACT, 1872

The law of contract is contained in the Indian Contract Act, 1872 which-

" (a) Deals with the general principles of law governing all contracts,
(Secs.] to 75) '
(b) Sorne special contracts only (Secs.124 to 23 8)

The first six chapters of the Act deal with the different stages in the
formation of a contract, its essential elements, its performance or breach and the -
remedies for breach of contract. The remaining chapters deal with some of the
special contracts, namely, Indemnity and Guarantee (Chapter VIII (Secs.124 to
147)), Bailment and Pledge (Chapter IX (Secs.148 to 181)) and Agency (Chapter
X (Secs.182 to 238)). :

Law of contract creates jus in personam as distinguished from jus in rem:

Jus in rem means a right against or in respect of a thing: jus in personam
means a right against or in respect of a specific person. Jus in rem is available

-against the world at large; jus in personam is available only against particular

persons.
-Examples :
(a) X owes a certain sum of money to Y. Y has a right to recover this

amount from X. This right can be exercised only by Y and by none
else against X. This right of Y is a jus in personam.

-



(b) A is the owner of a house. He has a right to have quiet possession and
enjoyment of that house against every member of the public. Similarly
every member of the public is under an obligation not to disturb A’s
possession or enjoyment. This right of A is a jus in rem.

1.2.1 Definition of Contract
According to Section 2(h) of the Indian Contract Act, 1872, “An agreement
enforceable by law is a contract.” In other words, an agreement which can be
enforced in a court of law is known as a contract. A contract must have the
following two elements.
(a) Anagreement, and
(b) Its enforceability by law.
Sir William Anson defines a contract as, “a legally binding agreement
between two or more persons by which rights are acquired by one or more to acts
or forbearances (abstaining from doing something) on the part of the others™.

Pollock defines a contract as, “every agreement and promise enforceable

at law is a contract”. Agreement + Enforceability by law = Contract Agreement

According to Section 2(e) of the Indian Contract Act, 1872, “Every
promise and every set of promises forming the consideration for each other is an
agreement.” A proposal when accepted becomes a promise.

Offer + Acceptance = Agreement

Enforceability of Agreement : An agreement is said to be enforceable
by law if it creates some legal obligation. The parties to an agreement must
be bound to perform their promises and in case of default by either of them,
must intend to sue. Eg., in case of social or domestic agreements, the usual
presumption that the parties do not intend to create legal relations.

Consensus ad idem : The essence of an agreement is the meeting of the
minds of the parties in full and final agreement: there must, in fact, be consensus
ad idem. This means that the parties to the agreement must have agreed about
the subject-matter of the agreement in the same sense and at the same time.
Unless there is consensus ad idem, there can be no contract.

Obligation : An agreement, to become a contract, must giverise to a legal
obligation or duty. The term ‘obligation’ is defined as a legal tie which imposes
upon a definite person or persons the necessity of doing or abstaining from doing
a definite act or acts. It may relate to social or legal matters. An agreement which
gives rise to a social obligation is not a contract. It must give rise to a legal
obligation in order to become a contract. '

Agreement is a very wide term : An agreement may be a social agreement
or a legal agreement. If A invites B to a dinner and B accepts the invitation,
it is a social agreement. A social agreement does not give rise to contractual
obligations and is not enforceable in a Court of law. It is only those agreements
which are enforceable in a Court of law which are contracts.

Contract Act 1872
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Examples :

(a) A invites his friend B to come and stay with him for a week. B accepts
the invitation but when he comes to A, A cannot accommodate him
as his wife had died the day before. B cannot claim any compensation
from A as the agreement is a social one. :

(b) A father promises to pay his son Rs. 500 every month as pocket
allowance. Later he refuses to pay. The son cannot recover as it is a
domestic agreement and there is no intention on the part of the parties
to create legal relations. ' :

To conclude :
Coniract = Agreement + Enforceability at law.

Thus all contracts are agreements but all agreements are not necessarily
contracts.

1.2.2 Essentials of A Contract Act

Valid Contract : According to Sec. 10, all agreements are contracts if
they are made by the free consent of parties competent to contract, for a lawful
consideration and with a lawful object and are not expressly declared to be void.
In order to become a contract, an agreement must have the following essential
elements :

1. Minimum two persons : There must be at least two persons for a
contract to come into existence. One person to make the offer and the other
person to accept it. :

2. Offer and acceptance : There must be two parties to an agreement,
1.e., one party making the offer and other party accepting it. The terms of the _
offer must be definite and the acceptance of the offer must be abs lute and -
unconditional. The acceptance must also be according to the mode pi%gcribed
and must be communicated to the offeror. %

3. Intention to create legal relationship : When the two parties enter
into an agrecment, their intention must be to create legal relationship between
them. If there is no such intention on the part of the parties, there is no contract
between them. Agreements of a social or domestic nature do not contemplate
legal relationship, as such they are not contracts.

Example : A husband promised to pay his wife a household allowance of
£ 30 every month. Later the parties separated and the husband failed to pay the
amount. The wife sued for the allowance. Held, agreements such as these were
outside the realm of contract altogether [Balfour vs. Balfour, (1919) 2 K.B. 571].

In commercial and business agreements, the presumption is usually that
the parties intended to create legal relations. But this presumption is rebuttable
which means that it must be shown that the parties did not intend to be legally
bound.

Examples :

(a) There was an agreement between R Company and C Company by
means of which the former was appointed as the agent of the latter.



One clause in the agreement was: This agreement is not entered into
..... as a formal or legal agreement, and shall not be subject to legal
jurisdiction in the law courts.” Held, there was no binding contract as
there was no intention to create legal relationship [Rose & Frank Co.
vs. Crompton Bros., (1925) A.C. 445].

(b) ‘In an agreement, a document contained a condition “that it shall not
be attended by or give rise to any legal relationship, rights, duties,
consequences whatsoever or be legally enforceable or be the subject
of litigation, but all such arrangements, agreements and transactions
are binding in honour only.” Held, the condition was valid and the
agreement was not binding [Jones vs. Vernon’s Pools. Ltd. (1938) 2
AllE.R. 626].

4. Lawful consideration : An agreement to be enforceable by law must
be enforceable by consideration. ‘Consideration’ means an advantage or benefit
moving from one party to the other. It is the essence of a bargain. In simple
words, it means ‘something in return’. The agreement is legally enforceable
only when both the parties give something and get something in return. A
promise to do something, getting nothing in return is usually not enforceable
by law. Consideration need not necessarily be in cash or kind. It may be an act
or abstinence (abstaining from doing something) or promise to do or not to do
something. It may be past, present or future. But it must be real and lawful.
[Secs. 2 (d), 23 and 25).

5. Capacity of parties — competency : The parties to the agreement
must be capable of entering into a valid contract. Every person is competent to
contract if he

(a) is of the age of majority,
(b) is of sound mind, and
(c) is not disqualified from contracting by any law to which he is subject
(Secs. 11 and 12).
Flaw in capacity to contract may arise from minority, lunacy, idiocy,
drunkenness, etc., and status. If a party suffers from any flaw in capacity, the
agreement is not enforceable except in special cases.

6. Free and genuine consent : It is essential to the creation of every contract
that there must be free and genuine consent of the parties to the agreement. The
consent of the parties is said to be free when they are of the same mind on all the
material terms of the contract. The parties are said to be of the same mind when
they agree about the subject-matter of the contract in the same sense and at the
same time (Sec. 13). There is absence of free consent if the agreement is induced
by coercion, undue influence, fraud, misrepresentation, etc. (Sec. 14).

7. Lawful object : The object of the agreement must be lawful. In other
words, it means that the object must not be

(a) illegal,
(b) immoral, or
(c) opposed to public policy (Sec. 23).

Contract Act 1872
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If an agreement suffers from any legal flaw, it would not be enforceable
by law.

8. Agreement not declared void : The agreement must not have been
declared void by law in force in the country (Secs. 24 to 30 and 56).

9. Certainty and possibility of performance : The agreement must be
certain and not vague or indefinite (Sec. 29). If it is vague and it is not possible
to ascertain its meaning, it cannot be enforced.

Exarmples :

(a) Aagrees tosell to B “a hundred tons of 0il”. There is nothing whatever
to show what kind of oil was intended. The agreement is void for
uncertainty.

(b) O agreed to purchase a motor van from S “on hire-purchase terms™.
The hire-purchase price was to be paid over two years. Held, there
was no contract as the terms were not certain about rate of interest
and mode of puyment. No precise meaning could be attributed to
the words “on hirc-purchase™ since there was o wide varicly of hire-
purchase terms (Scammel vs. Quston, (1941) A.C. 251].

‘The terms of'the agreement must also be such as are canable of pcrforrimnce.
Agreement to do an act impossible in itself cannot be enforced [Sce. 56 (H].

For example, where A agrees with B to put lifc into B’s dead wife. the
agreement is void as it is impossible of performance.

10. Legal formalities : A contract may be made by words spoken or
written. As regards the legal effects, there is no difference between a contract in
writing and a contract made by word of mouth, It is, however, in the interest of
the parties that the contract should be in writing. There are some other formalities
also which have to be complied with in order to make an agreement legally
enforceable. In some cases, the do¢ument in which the contract is incorporated
is to be stamped. In some other cases, a contract, besides being a written one,
has to be registered. Thus where there is a statutory requirement that a contract
should be made in writing or in the presence of witnesses or registered, the
required statuiory formalities must be complied with (Sec. 10, Para 2).

1.2.3 Classification of Contracts

Contracis may be classified according to their (1) validity, (2) formatlon
or (3) performance.

L. Classification According to Validity

A contract is based on an agreement. An agreement becomes a contract
when all the essential elements referred to above are present. In such a case, the
centract Is a valid contract. If one or more of these elements isfare missing, the
contractt is either voidable, veid, illegal or un-enforceable.

I. Veidable contract : An agreement which is enforceable by law at the
option of one or more of the parties thereto, but not at the option of the other
or others, is a voidable contract [Sec. 2(i)]. This happens when the element of



free consent in a contract is missing. When the consent of a party to a contract
is not free, i.c., it is caused by coercion, undue influence, misrepresentat}on or
fraud, the contract is voidable at his option. The party whose consent is not free
may either rescind (avoid or repudiate) the contract if he so desires, or elect to
be bound by it. A voidable contract continues to be valid till it is avoided by the
party entitled to do so.

Example : A promises to sell his car to B for Rs 2,00,000. His consent
is obtained by use of force. The contract is voidable at the option of A, He may
avoid the contract or elect to be bound by it.

A contract becomes voidable in the following two cases also :

(i) When a person promises to do something for another person for a
consideration but the other person prevents him from performing his promise,
the contract becomes voidable at his option (Sec. 53).

Example : A and B contracr thai B shall execute certain work for A for
Rs. 1,000. B is ready and willing to execute the work accordingly but A prevents
him from doing so. The contract is voidable at the option of B and if he glects to
rescind it, he is entitled to recover from A compensation for any loss which he
has incurred by its non-performance.

(i) When a party to a contract promises to perform an obligation within
a specified time, any failure on his part to perform his obligation within the
specified time makes the contract voidable at the option of the promse (Sec. 55,
Para 1).

When a person at whose option a contract is voidable rescinds it, the other
party thereto heed not perform any promise therein contained in which he is
promisor. If the party rescinding the contract has received benefit under the
contract from another party to such contract he shall restore such benefit, so faras
may be, to the person from whom it was received (Sec. 64). The party rightfully
rescinding the contract is also entitled to compensation for any damage which he
has sustained through the non-fulfilment of the contract (Sec. 65).

2. Void agreement and void contract :

0] Void agreement : An agreement not enforceable by law is said to
be void [Sec. 2 (g)]. A void agreement does not create any legal rights or
obligations. It is a nullity and is destitute of legal effects altogether. It is void ab
initio. i.e., from the very beginning as, for example, an agreement with a minor
or an agreement without consideration.

(i) Void contract : A contract which ceases to be enforceable by law
becomes void when it ceases to be enforceable [Sec. 2 (j)]. A contract, when
originally entered into, may be valid and binding on the parties, e.g., a contract
to import goods from a foreign country. It may subsequently become void, e.g.,
when a war breaks out between the importing country and the exporting country.

It is illogical to talk of a void contract originally entered into, for what is
supposed to be a contract is no contract at all.

Contract Act 1872
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(iii) Illegal agreement : An illegal agreement is one which transgresses
some rule of basic public policy or which is criminal in nature or which is
immoral. Such an agreement is a nullity and has much wider import than a void
contract. All Illegal agreements are void but all void agreements or contracts

. are not necessarily illegal. An illegal agreement is not only void as between the

immediate parties, but has this further effect that even the collateral transactions
to it become tainted with illegality. A collateral transaction is one which is
subsidiary, incidental or auxiliary to the principal or original contract.

Example : B borrows Rs. 5,000 from A and enters into a corftracl_: with
an alien to import prohibited goods. A knows of the purpose of the loan. The

. transaction between B and A is collateral to the main agreement. It is illegal

since the 1nain agreement is illegal. }
3. Unenforceable contract : An unenforceable contract is one which

* cannot be enforced in a Court of law because of some technical defect such as

absence of writing or where the remedy has been barred by lapse of time. The
contract may be carried out by the parties concerned; but in the event of breach
or repudiation of such a contract, the aggrieved party will not be entitled to the
legal remedies. )

IL. Classification According to Formation

A contract may be (a) made in writing or by word of mouth, or (b) inferred

_ from the conduct of the parties or the circumstances of the casc. These are the

modes of formation of a contract.

Contracts may be classified according to the mode of their formation as
follows : '

1. Express contract : If the terms of a contract are expressly agreed upon
(whether by words spoken or written) at the time of formation of the contract,
the contract is said to be an express contract. Where the offer or acceptance of
any promise is made in words, the promise is said to be express (Sec. 9). An
express promise results in an express-contract,

2. Implied contract : An impliéd contract is one which is inferred from
the acts or conduet of the parties or course of dealings between them. It is not
the result of any express promises by the parties but of their particular acts, It
may also result from a 'cbntinuing course of conduct of the parties. Where the
proposal or acceptance of any promise is made otherwise than in words, the
promise is said to be implied (Sec. 9). An implied promise results in an implied

" contract.

Examples : .
(a) there an implied contract when A :
(1) takes a cup of tea in a restaurant,
(ii) gets in to a public bus,
(iii) obtains a ticket form an automatic weighing machine, or
(iv) lifts B’s luggage to be carried out of the railway station



(b) A fire broke out in Ps farm. He called upon the Upton Fire Brigade to
put out the fire which the latter did. P’s farm did not come under the
free service zone although he believed to be so. Held, he was liable to
pay for the service rendered as the service was rendered on an implied
promise to pay [Upton Rural District Council vs. Powell (1942) All
E.R. 220].

3. Quasi-contract : Strictly speaking, a quasi-contract is not a contract at
all. A contract is intentionally entered into by the parties. A quasi-contract, on the
other hand, is created by law. It resembles a contract in that a legal obligation is
imposed on a party who is required to perform it. It rests on the ground of equity
that “a person shall not be allowed to enrich himself unjustly at the expense of
another.”

Example : X, a tradesman, leaves goods at Cs house by mistake. C treats
the goods as his own. C is bound to pay for the goods.

4. E-Commerce contract : An E-commerce contract is one which is
entered into between two parties via Internet. In Internet, different individuals
or companies create networks which are linked to numerous other networks.
This expands the area of operation in commercial transactions for any person.

111. Classification According to Performance

To the extent to which the contracts have been performed, these may be
classified as :

1. Executed contract : ‘Executed’ means that which is done. An executed
contract is one in which both the parties have performed their respective
obligations.

Example : A agrees to paint a picture for B for Rs. 1,000. When A
paints the picture and B pays the price, i.e., when both the parties perform their
obligations, the contract is said to be executed. In some cases, even though a
contract may appear to be completed at once, its effects may still continue. Thus
when a person buys a bun containing a stone and subsequently breaks one of his
teeth, he has a right to recover damages from the seller [Chaproniere vs. Mason,
(1905) 21 T.L.R 633].

2. Executory contract : ‘Executory’ means that which remains to be
carried into effect. An executor contract is one in which both the parties have
yet to perform their obligations. Thus, in the example, the contract is executory
if A has not yet painted the picture and B has not paid the price. Similarly, if A
agrees to engage B as his servant from the next month, the contract is executory.

A contract may sometimes be partly executed and partly executory. Thus,
if B has paid the price to A and A has not yet painted the picture, the contract
is executed, as to B and executory as to A. Another classification of contracts
according to the performance is as follows :

3. Unilateral or one-sided contract : A unilateral or one-sided contract
is one in which only one party has to fulfil his obligation at the time of the
formation of the contract, the other party having fulfilled his obligation at the
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Business Law time of the contract or before the contract comes into existence. Such contracts
are also known as contracts with executed consideration.

Example : A permits a railway coolie to carry his luggage and place it in a
carriage. A contract comes into existence as séon as the luggage is placed in the
carriage. But by that time the coolie has already performed his obligation. Now

' Not only A has to fulfil his obligation, i.e., pay the reasonable charges to the coolie
es
4. Bilateral contract : A bilateral contract is one in which the obligations

on the part of both the parties to the contract are outstanding at the time of the
formation of the contract. Inthis sense, bilateral contracts are similar to executory
contracts and are also known as contracts with executory consideration.

Contingent Contracts :

A contract may be

(i) an absolute contract or

(i) a contingent contract. .

An ‘absolute contract’ is one in which the promisor binds himself to "

"performance in any event without any conditions.

‘Contingent” means that which is depéndent on something else.

. A contingent contract’ is a contract to do or not to do something, if some
event, collateral to such contract, does or does not happen (Sec. 31). Where,
for example, goods are sent on approval, the contract is a contingent contract
depending on the act of the buye1 to accept or reJeCt the goods.

Examples

(a) A contracts to pay Rs. 10,000 if B’s house is burnt. This is a contingent
contract.

.

(b) A agrees to sell a certain piece of land to B, in case he succeeds in his
litigation concerning that land. This is a contingent contract.

There are three essential characteristics of a contingent contract :

‘(i) Its performance depends upon the happening or non-happening in
future of some event. It is this dependence on a future event which
distinguishes a contingent contract from other contracts.

(ii) The event must be uncertain. If the event is bound to happen, and
the contract has got to be performed in any case it is not a contingent
contract.

(iii) The event must be collateral, i.e., incidental to the contract. Contracts
of insurance, indemnity and guarantee are the commonest instances of
a contingent contract,
Rules regarding Contingent contracts :

(i) Contingent contracts dependent on the happening of an uncertain
future event cannot be enforced until the event has happened. If the
event becomes impossible, such contracts become void (Sec. 32).

10 Self Assesment Material



(i)

(iii)

v)

Where a contingent contract is to be performed i a particular cvent
does not happen, its performance can be enforced when the happening
of that event becomes impossible (Sec. 33).

If a contract is contingent upon how a person will act at unspecified
time, the- event shall be considered to become impossible when such
person does anything which renders it impossible that he should so act
within any definite time, or otherwise than under futher contingencies
(Sec. 34).

Contingent contracts to do or not to do anything, if a specified uncertain
event happens within a fixed time, become void if the cvent does not
happen or its happening becomes impossible before the expiry of that
time. '

Contingent agreements to do or not do anything, if an impossible

event happens, are void, whether or not the fact is known to the partics
(Sec.36).

Wagering agreements or. Wager (Sec. 30)

A wager is an agreement between two parties by which one promises
to pay money or money’s worth on the happening of some uncertain event in
consideration of the other party’s promise to pay if the event does not happen.
Thus, if A and B enter into an agreement that A shall pay B Rs.1,000 if it rains
on Monday, and that B shall pay A the same amount if it does not rain, it is a
wagering agreement.- The event may be uncertain either because it is to happen
in future or if it has already happened, the parties are uncertain and express
opposite views.

Essentials of a wagering agreement :

1.

Promise to pay money or money’s worih : The wagering agreement
must contain a promise to pay money or money’s worth.

Uncertain cvent : The promise must be conditicnal on an event
happening or not happening. A wager generally contemplates a future
event, but it may also relate to a past event provided the parties are not
aware of its result or the time of its happening.

Each party must stand to win or lose : Upon the detcrmination of
the contemplated event, each party should stand to win or lose. An
agreement is not a wager if either of the parties may win but cannot
lose or may lose but cannot win.

No control over the event : Neither party should have control over the
happening of the event one way or the other. If one of the partics has

- the event in his own hands, the transaction lacks essential ingredients

of a wager.

No other interest in the event : Lastly, neither party should have any
interest in the happeniﬁg or-non-happening of the event other than the
sum or stake he will win ot lose. Thus an agreement is not a wager if
the party to whom money is promised on the occurrence of an event
has an ‘interest’ in its noeg-occUITEnce.
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Difference between a wagering agreement and a contingent contract :
(i) A wagering agreement consists of reciprocal promises whereas a
contingent contract may not contain reciprocal promises.
(i) A wagering agreement is essentially ofa contingent nature a contingent
contract may not be of a wagering nature.
(iiiy A wagéring agreement is void whereas a contingent contract is valid.

(iv) In a wagering agreement, the parties-aave no other interest in the
subject-matter of the agreement except the winning or losing of the
‘amount of the wager. In other words, a wagering agreement is a game
of chance. This is not so in case of a contingent contract.

(v) Inawagering agreement the future event is the sole determining factor
while in a contingent contract the future event is only collateral.

1.3 FORMATION OF VALID CONTRACT

Formation :

Atcommon law, the elements of a contract are; offer, acceptance, intention
to create legal relations, consideration, and legality of both form and content.

Not all agreements are necessarily contractual, as the parties generally
must be deemed to have an inténtion to be legally bound. A so-called gentlemen’s
agreement is one which is not intended to be legally enforceable, and “binding
in honour only™.

v

The requisites for formation of a legal contract are an offer, an acceptance,
competent parties who have the legal capacity to contract, lawful subject matter,
mutuality of agreement, consideration, mutuality of obligation, and, if required
under the STATUTE OF FRAUD, a writing. : .

1.3.1 Offer

An offer is a promise that is, by its terms, conditional upon an act,
forbearance, or return promise being given in exchange for the promise or its
performance. It is a demonstration of willingness to enter into a bargain, made
so that another party is justified in understanding that his or her assent to the
bargain is invited and will conclude it. Any offer must consist of a statement of
present intent to enter a contract; a definite propésal that is certain in its terms;
and communication of the offer to the identified, prospective offeree. If any of
these elements are missing, there is no offer to form the basis of a contract.

Preliminary negotiations, advertisements, invitations to bid
Preliminary negotiations are clearly distinguished from offers because they
contain no demonstration of present intent to form contractual relations. No
contract is formed when prospective purchasers respond to such terms, as they
are merely invitations or requests for an offer. Unless this interpretation is
employed, any person in a position similar to a seller who advertises goods in
any medium would be liable for numerous contracts when there is usually a
limited quantity of merchandise for sale. '



An advertisement, price quotation, or catalogue is customarily viewed as
only an invitation to a customer to make an offer and not as an offer itself. The
courts reason that an establishment might not have sufficient stock to satisfy
potential demand and that it would not be reasonable for a customer to expect
to form a binding contract by responding to advertisements that are intended to
make consumers aware of a product for sale. In addition, the courts have held
that an advertisement is an offer for a unilateral contract that can be revoked at
the will of the offeror, the business entcrprisé, prior to performance of its terms.

An exception exists, however, to the general rule on advertisements. When
the quantity offered for sale is specified and contains words of promise, such as
“first come, first served,” courts enforce the contract where the store refuses to
sell the product when the price is tendered. Where the offer is clear, definite, and
explicit, and no matters remain open for negotiation, acceptance of it completes
the contract. New conditions may not be imposed on the offer after it has been
accepted by the performance of its terms.

An advertisement or request for bids for the sale of particular property or
the erection or construction of a particular structure is merely an invitation for
offers that cannot be accepted by any particular bid. A submitted bid is, however,
an offer, which upon acceptance by the offeree becomes a valid contract.

Mistake in sending offer : Ifan intermediary, such as a telegraph company,
errs in the transmission of an offer, most courts hold that the party who selected
that method of communication is bound by the terms of the erroneous message.
The same rule applies to acceptances. In reaching this result, courts regard the
telegraph company as the agent of the party who selected it. Other courts justify
the rule on business convenience. A few courts rule that if there is an error
in transmission, there is no contract, on the grounds that either the telegraph
company is an INDEPENDENT CONTRACTOR and not the sendens agent, or
thete has been no meeting of the minds of the parties. However, an offeree who
knows, or should know, of the mistake in the transmission of an offer may not
take advantage of the known mistake by accepting the offer; he or she will be
bound by the original terms of the offer.

Termination of an offer : An offer remains open until the expiration of
its specified time period or, if there is no time limit, until a reasonable time has
elapsed. A reasonable time is determined according to what a reasonable person
would consider sufficient time to accept the offer.

The death or insanity of either party, before an acceptance is communicated,
causes an offer to expire. If the offer has been accepted, the contract is binding,
even if one of the parties dies thereafter. The destruction of the subject matter
of the contract; conditions that render the contract impossible to perform; or the
supervening illegality of the proposed contract results in the termination of the
offer.

When the offeror, either verbally or by conduct, clearly demonstrates that
the offer is no longer open, the offer is considered revoked when learned by
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the offerce. Where an offer is made 1o the general public, it can be revoked by
furnishing public notice of its termination in the same way in which the offer
was publicized.

Irrevocable offers : An option is a right that is purchased by a person
in order to have an offer remain open at agreed-upon price and terms, for a
specified time, during which it is irrevocable. It constitutes an exception to the
general rule that an offer may be withdrawn prior to acceptance. The offeror
may not withdraw this offer because that party is bound by the consideration
given by the offeree. The offerce is free, however, to decide whether or not to
accept the offer,

Most courts hold that an offer for a unilateral contract becomes irrevocable

as soon as the offeree starts to perform the requested act, because that action _

serves as consideration to prevent revocation of the offer. Where it is doubtful
whether the offer invites an act (as in the case of a unilateral contract) or a prontise
(as in the case of a bilateral contract), the presumption is in favor of a promise,

and therefore a bilateral contract arises. If an offer to form a unllateral contract
requires several acts, it is 1nterpreted as inviting acceptance by completlon of
the initial act. Performance of the balance constitutes a condition to the offeror’s
duty of performance. Where such an offer invites only a single act, it includes
by implication a subsidiary promise to keep the offer open if the offeree will
commence performance. Some courts hold that an offer for a unilateral contract
may be reveked at any time prior to completion of the act bargained for, even
after the offeree has partially performed it.

Rejection of an offer : An offer is rejected when the offeror is justified
in understanding from the words or conduct of the offeree that he or she intends
not to accept the offer, or to take it under further advisement. Rejection might
come in the form of an express refusal to accept an offer by a counteroffer,
which is a new proposal that rejects the offer by implication; or by a conditional
acceptance that operates as a counteroffer. The offer may continue, however, if

the offeree expressly states that the counteroffer shall not constitute a rejection
of the offer.

If an offer is rejected, the party who made the original offer no longer has
any liability for that offer. The party who rejected the offer may not subsequently,
at his or her own option, convert the same offer into a contract by a subsequent
acceptance. In such a case, the consent of the offeror must be obtained for a
contract to be formed.

1.3.2 Acceptance

Acceptance of an offer is an expresswn of assent to its terms. It must be
made by the offeree in a manner requested or authorized by the offeror. An

-acceptance is valid only if the offeree knows of the offer; the offeree manifests

an intention to accept; the acceptance is unequivocal and unconditional; and the
acceptance is manifested according to the.terms of the offer.



The determination of a valid acceptance is governed by whether a promise
or an act by the offeree was the bargained-for response. Since the acceptance
of a unilateral contract requires an act rather than a promise, it is unnecessary
to furnish notice of intended performance unless the offeror requested it. If,
however, the offeree has reason to believe that the offeror will not learn of the
acceptance with reasonable promptness, the duty of the offeror is discharged
unless the offeree makes a reasonable attempt to give notice; the offeror learns
of the performance; or the offer indicates that no notice is required.

In bilateral contracts, the offer is effective when the offeree receives it.
The offeree may accept it until the offeree receives notice of revocation from the
offeror. Thereafter, an offer is revoked. Under the majority rule, which is known
as the “mailbox rule,” an acceptance is effective upon dispatch if the offeror
explicitly authorizes that method of acceptance to be employed by the offeree,
even if the acceptance is lost or destroyed in transit.

The majority rule is inapplicable, however, unless the acceptance is
properly addressed and postage prepaid. It has no application to most -option
contracts, as acceptance of an option contract is effective only when received by
the offeror.

If the acceptance mode used by the offeree is implicitly authorized by
the offeror, such as the selection by the offeree of the same method used by the
offeror, who neglected to designate a method of communication. an acceptance
is effective upon dispatch if it is correctly addressed and the expense of its
conveyance is prepaid. As with expressly authorized methods, the acceptance
need not ever reach the offeror in order to form the contract.

In some jurisdictions, the use of a method not expressly or imphedly
authorized by the offeror, even if more rapid in nature. results in a contract only

upon receipt of the acceptance. In most jurisdictions. however. if the acceptance |

mode is inherently faster, it is deemed to be an impliedly authorized means, and
acceptance is effective upon dispatch.

If the acceptance is transmitted by an expressly or impliedly authorized
method to the wrong address, it is effective only upon receipt by the offeror. A
wrong address is any address other than that implicitly authorized, even if the
offeror were in a position to receive the acceptance at the substituted address.

An offeror who specifically states that there is no contract until the
acceptance is received is entitled to insist upon the condition of receipt or upon
any other provision concerning the manner and time of acceptance specified.

Rejection of the offer or revocation of conditional acceptance is effective
upon receipt. A late or defective acceptance is treated as a counteroffer, which
will not result in a contract unless the offeror accepts it. If offers cross in the
mail, there will be no binding contract, as an offer may not be accepted if there
is no knowledge of it.

As a general rule, an offer may be accepted only by the offeree or an
authorized agent. If, however, the offer is contained in an option contract, it
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may be tlie subject of an assignment or transfer without the consent of the
offeror, unless the option involves a purchase on credit or expressly prohibits an
asmgnment

In contracts that do not involve the sale of goods, acceptance must comply
exactly with the requirements of the offer (this is known as the “mirror-image
rule”), and must omit nothing from the promise or performance requested. An
offer of a prize in a contest, for example, becomes a binding contract when a
contestant successfully complies with the terms of the offer. If a response to
an offer purports to accept it, but adds qualifications or conditions, then itisa '
counteroffer and not an acceptance.

Acceptance may be inferred from the offeree’s acts, conduct, or silence;
but as a general rule, silence, without more, can never constitute acceptance.
The effect of silence accompanied by AMBIGUITY must be ascertained from
all the circumstances in the case.

Prior dealings between the parties may create a duty to act. Silence or
the failure to take some action under such circumstances might constitute
acceptance. For example, if the parties have engaged in a series of business
transactions invelving the mailing of goods and payment by the recipient, the
recipient will not be permitted to retain an article without paying for it within a
reasonable time, due to their prior dealings. A recipient who does not intend to
accept the goods is under a duty to inform the sender. Silence, where there is a
duty to speak, prevents the offeree from rejecting an offer and the offeror from
claiming that there is no acceptance. If ownership rights are exercxsed over an
item, this might be deemed an acceptance. )

-

1.3.3 Consideration

Consideration 1s a legal detriment that is suffered by the promisee and that
is requested by the promisor in exchange for his-or her promise. A valid contract
requires- some exchange of consideration. As a general rule, in a bilateral
contract, one promise is valid consideration for the other. In a unilateral contract,
the agreed performance by the offeree furnishes the necessary consideration and

also operates as an acceptance of the offer,

Considcration may consist of a promise; an act other than a promise; a
forbearance from suing on a claim that is the subject of an honest and reasonable
dispute; or the creation, niodification, or destruction of a legal relationship. It
signifies that the promisee will relinquish some legal right in the present, or
that he or she will restrict his or her legal freedom of action in the future as an
inducement for the promise of the other party. It is not substantially concerned
with the benefit that accrues to the promisor.

Love and affection are not permissible forms of consideration. A promise
to make a gift contains no consideration because it does not entail a legal
benefit received by the promisor or a legal detriment suffered by the promisee.
Because a promise to give a gift is freely made by the promisor, who is not
subject to any legal duty to do so. the promise is not enforceable unless there is -

»



PROMISSORY ESTOPPEL. Promissory estoppel is a doctrine by which a court
enforces a promise that the promisor reasonably expects will induce action or
forbearance on the part of a promisee, who justifiably relied on the promise and
suffered a substantial detriment as a result. Where a court enforces a promise by
applying this doctrine, promissory estoppel serves as a substitute for the required
consideration.

At common law, courts refused to inquire into the adequacy or fairness of
a bargain, finding that the payment of some price constituted legally sufficient
consideration. If one is seeking to prove mistake, misrepresentation, fraud, or
duress or to assert a similar defense the inadequacy of the price paid for the
promise might represent significant evidence for such defenses, but the law does
not require adequacy of consideration in order to find an enforceable contract.

Lawful consideration : According to Section 2(d), Consideration is
defined as: “When at the desire of the promisor, the promisee or any other person
has done or abstained from doing, or does or abstains from doing, or promises to
do or abstain from doing something, such act or abstinence or promise is called
consideration for the promise™. Consideration means ‘something in return’.

An agreement must be supported by a lawful consideration on both sides.
Essentials of valid consideration must include :

« It must move at the desire of the promisor. An act constituting
consideration must have been done at the desire or request of the
promiser. If it is done at the instance of a third party or without the
desire of the promisor, it will not be good consideration. For example,
“A” saves “B”’s goods from fire without being ask him to do so. *“A”
cannot demand payment for his service.

« Consideration may move from the promisee or any other person. Under
Indian law, consideration may be from the promisee of any other person
i.e., even a stranger. This means that as long as there is consideration
for the promisee, it is immaterial who has furnished it.

» (Consideration must be an act, abstinence or forebearance or a returned
promise.

« Consideration may be past, present or future. Past consideration is not
consideration according to English law. However it is a consideration
as per Indian law. Example of past consideration is, “A” renders
some service to “B™ at latter’s desire. After a month “B” promises
to compensate “A” for service rendered to him earlier. When
consideration is given simultaneously with promise, it is said to be
present consideration .. For example, “A” receives Rs.50/- in return
for which he promises to deliver certain goods to “B”. The money
“A” receives is the present consideration. When consideration to one
party to other is to pass subsequently to the maker of the contract, is
said to be future consideration. For example. “A” promises to deliver
certain goods to “B” after a week. “B” promises to pay the price after
a fortnight, such consideration is future.
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Consideration must be real. Consideration must be real, competent and

“having some value in the eyes of law. For example, “A” promises

to -put life to “B™’s dead wife, if “B” pay him Rs.1000/-. “A™s
promise is physically impossible of performance hence there is no real
consideration.

Consideration must be something which the promiser is not already
bound to do. A promise to do something what one is already bound to
do, either by law, is not a good consideration., since it adds nothing to
the previous existing legal consideration.

Consideration need not be adequate. Consideration need not be
necessarily be equal to value to something given. So long as
consideration exists, the courts are not concerned as to adequacy,
provided it is for some value.

The consideration or object of an agreement is lawful, unless and until it

forbidden By law: If the object or the consideration of an agreement
is for doing an act forbidden by law, such agreement are void. for
example, “A” promises “B” to obtain an employment in public service
and “B” promises to pay Rs one lakh to “A”, The agreement is void as
the procuring government job through unlawful means is prohibited.

If it involves injury to a person or property of another: For example,

. “A” borrowed rs.100/- from “B” and executed a bond to work for “B”

without pay for a period of 2 years. In case of default, “A” owes to pay
the principal sum at once and huge amount of interest. This contract
was held void as it involved injury to the person.

If courts regards it as immoral:An agreement in which consideration
ir object of which is jmmoral is void, For example, An agreement
between husband and wife for future separation is void.

Is of such nature that, if permitted, it would defeat the prov1sxons of
any law:

is fraudulent, or involves or implies injury to the person or property of
another, or '

Is opposed to public policy. An agreement which tends to be injurious to
the public or against the public good is void. For example, agreements
of trading with foreign enemy, agreement to commit crime, agreements
which interfere with the administration of justice, agreements which
interfere with the course of justice, stifling prosecution, maintenance
and champerty.

Agreements in restrained of legal proceedings: This deals with two
category. One 1s, agreements restraining enforcement of rights and the
other deals with agreements curtailing period of limitation.

Trafficking in public offices and titles: agreements for sale or transfer
of public offices and title or for procurement of a public recognition



like Padma Vibhushan or Padma Shri etc. for monetary consideration
is unlawful, being opposed to public policy.

9. Agreements restricting personal liberty: agreements which unduly
restricts the personal liberty of parties to it are void as being opposed
by public policy. . ' '

10. Marriage brokerage contact:Agreements to procure marriages for
rewards are void under the ground that marriage ought to proceed with
free and voluntary decisions of parties.

11. Agreements interfering marital duties: Any agreement which interfere
with performance of marital duty is void being opposed to public
policy. An agreement between husband and wife that the wife will
never leave her parental house.

12. consideration may take in any form-money, goods, services, a promise
to marry, a promise to forbear etc.

Contract Opposed to Public Policy can be Repudiated by the Court of
law even u that contract is beneficial for all of the partics to the contract- What
considerations and objects are lawful and what not Agreement of which object
or consideration was opposed to public policy, unlawful and void- — What better
and what more can be an admission of the fact that the consideration or object
of the compounding agreement was abstention by the board from criminally
prosecuting the petitioner-company from offense under Section 39 of the act and
that the Board has converted the crime into a source of profit or benefit to itself.
This consideration or object is clearly opposed to public policy and hence the
compounding agreement is unlawful and void under Section 23 of the Act. It is
unenforceable as against the Petitioner-Company. :

Mutuality of Obligation

Where promises constitute the consideration in a bilateral contract, they
must be mutually binding. This concept is known as mutuality of obligation. If
one party’s promise does not actually bind him or hers to some performance or
forbearance, it is an illusory promise, and there is no enforceable contract.

Where the contract provides one party with the right tc cancel, there might
be no consideration because of lack of mutuality of obligation. If there is an
absolute and unlimited right to cancel the obligation, the promise by the party
with the right of cancellation is illusory, and the lack of consideration means
that there is no contract. If the power to cancel the contract is restricted in any
manner, the contract is usually considered to be binding. Performance of a void
promise in a defective bilateral contract may render the other promise legally
binding, however. For example, in virtually all states, an oral contract to transfer
title to land 1s not merely unenforceable, it is absolutely void. (See discussion
of the statute of frauds, below.) A seller who orally promises to transfer land
to a purchaser, for which the purchaser orally promises a designated sum, may
sue the purchaser for the price if the purchaser receives title to the land from the
seller. The purchaser is not relieved of his or her promise to pay, because of the
performance of the void oral promise by the seller.
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~ A promise to perform an act that one is legally bound to do does not
qualify as consideration for another promise.

Past consideration consists of actions that occurred prior to the making of
the contractual promise, without any purpose of inducing a promise in exchange.

It is not valid, because it is not furnished as the bargained-for exchange of the

present promise. There are exceptions to this rule, such as a present promise
to pay a debt that has been discharged in BANKRUPTCY, which constitutes
valid consideration because it renews a former promise to pay a debt that was

-supported by consideration.

. Most states do not recognize moral obligation as'consideration, as there
is no acceptable method of setting the parameters of moral duty. Some courts
will enforce a moral obligation where there has been a benefit conferred on the
promisor.

1.3.4 Capacity to Contract ‘

One of the most essential elements of a valid contract is the competence
of the partics to make a contract. Section 11 of the Indian Contract Act, 1872,
defines the capacity to contract of a person to be dependent on three aspects;
attaining the age of majority, being of sound mind, and not disqualified from
entering into a contract by any law that he is subject to. In this article, we will
look at all aspects in a detailed manner.

According to Section 11, “Every person is competent to contract who is
of the age of majority according to the law to which he is subject, and who is of
sound mind and is not disqualified from contracting by any law to which he is
subject.”

So, we have three main aspects ;

1. Attaining the age of majority

2. Being of sound mind )

3. Not disqualified from entering into a contract by any law that he is

subject to

1. Attaining the Age of Majority

According to the Indian Majority Act, 1875, the age of majority in India
is defined as 18 years. For the purpose of entering into a contract, even a day
less than this age disqualifies the person from being a party to the contract. Any
person, domiciled in India, who has not attained the age of 18 years is termed
as a minor. '

Let’s look at certain laws governing a minor’s agreement :

A Contract made with a Minor is Void : Since any person less than 18
years of age does not have the capacity to contract, any agreement made with a
minor is void ab-initio (from the beginning).

Example, Peter is 17 years and 6 months old. He needs some money to
go on vacation with his friends. He approached a moneylender and borrows Rs
25,000. As security, he signs some papers mortgaging his laptop and motorcycle.



Six months later, when he attains the age of majority, he files a suit declaring
that the mortgage executed by him when he was a minor is void and should be
cancelled. The Court agrees and relieves Peter of all liability to repay the loan.

Also, if a minor enters into a contract, then he cannot ratify it even after
he attains majority since the contract is void ab-initio. And, a void agréement
cannot be ratified.

A Minor can be a Beneficiary of a Contract : While a minor cannot enter
a contract, he can be the beneficiary of one. Section 30 of the Indian Partnership
Act, 1932, also specifies that while a minor cannot become a partner in the
partnership firm, the benefits of the firm can be extended to him.

Example, Peter lends some money to his neighbour, John and asks him
to mortgage his house as security. John agrees and the mortgage deed is made
favouring Peter’s 10-year-old son — Oliver. John fails to repay the loan and
Peter, as the natural guardian of Oliver, files a suit against John to recover his
money. The Court holds the case since a minor can be a beneficiary of a contract.

A Minor is always given the Benefit of being a Minor : Even if a minor
falsely represents himself as a major and takes a loan or enters into a contract, he
can plead minority. The rule of estoppel cannot be applied against a minor. He
can plea his minority in defence.

Contract by Guardian : Under certain circumstances, a guardian of a
minor can enter into a valid contract on behalf of the minor. Such a contract,
which the guardian enters into, for the benefit of the minor, can also be enforced
by the minor.

However, guardians cannot bind a minor by a contract for buying

immovable property. But, a contract entered into by a certified guardian of a
minor, appointed by the Court, with approval from the Court for the sale of a
minor’s property can be enforced.

Insolvency : A minor cannot be declared insolvent as he cannot avail
debts. Also, if some dues are pending from the properties of the minor and he is
not personally liable for the same.

Joint contract by a Minor and an Adult : In case of a joint contract
between an adult and a minor, executed by the guardian on behalf of the minor,
the liability of the contract falls on the adult.

2. Person of Sound Mind

According to Section 12 of the Indian Contract Act, 1872, for the purpose
of entering into a contract, a person is said to be of sound mind if he is capable of
understanding the contract and being able to assess its effects upon his interests.

It is important to note that a person who is usually of an unsound mind,
but occasionally of a sound mind, can enter a contract when he is of sound mind.
No person can enter a contract when he is of unsound mind, even if he is so
temporarily. A contract made by a person of an unsound mind is void.
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3. Disqualified Persons

Apart from minors and people with unsound minds, there are other people
who cannot enter into a contract. i.e. do not have the capacity to contract. The
reasons for disqualification can include, political status, legal status, etc. Some
such persons are foreign soverelgns and. ambassadors, alien enemy, convicts,
insolvents, etc.

1.3.5 Free Consent

According to Section 13, “ two or more persons are said to be in consent
when they agree upon the same thing in the same sense (Consensus-ad-idem).
According to Section 14,

Elements Vitiating free Consent

Every day-to-day transaction that is conducted involves the usage of
contracts, whether verbal or written. Contracts are an indispensable part of any
individual’s life and are utilized at every part. Contracts are essentially a bundle
of rights and obligations that tend to bind one party with another in exchange
for some consideration. In India, the making and enforcement of contracts is

governed by the Indian Contracts Act 1872, which extends to the whole of India

except Jammu and Kashmir.

This act defines Contracts as an agreement between two or more parties,
which is enforceable by law. Thus, it is pertinent to note that only those
agreements which are able to be enforced by law can be termed as contracts.
The agreement must satisfy certain essential conditions as laid down in Section
10 of the Indian Contract Act in order to be enforceable. These conditions are-

» It is essential to have an agreement between both the parties. In order -

to have an agreement, there must be a proposal by one party and it
should be accepted by the other party.

* The parties entering into the agreement must be competent to contract,
« It is essential to have a lawful consideration and lawful object in the
agreement.

* Free consent must be given by both parties while entering into a
contract.

* The agreement should not expressly be declared void by the law.

There are 3 types of contracts which are valid contract, which is an
agreement enforceable by law; void contract is an agreement which is not
enforceable by law and voidable contract which is valid at the option of the
party which is aggrieved. In case there is flawed consent, it would amount to
voidable contract,

What is free consent?

In order for a valid contract to persist, it is essential to ensure free consent
of the parties. There is a concept of consensus-ad-idem which implies that the
parties entering into the contract must mean the same thing in the same sense.
The understanding about the terms of the contract between both the parties



should be on the same subject matter and footing. The entire structure of law
of contract is based on the concept of consent, which is placed on the highest
pedestal during any agreement. In order to validate the formation of a contract,
the main ingredient would be the obtainment of genuine and free consent of the
parties. Thus, the mere acquisition of consent is not enough but the consent must
be obtained in a free and voluntary manner.

According to the Indian Contract Act, consent is said to be achieved in
all situations except when it is caused by coercion, undue influence,- fraud,
misrepresentation or mistake. These methods of obtaining consent render the
agreement voidable at the instance of the aggrieved party and can invalidate the
contract. However, if mistake was a part in obtaining consent, the agreement
is said to be void. The main objective of this aspect is to be fair to both the
parties and ensure that the judgment of either of the party was not clouded or
influenced before entering into a contract. This doctrine helps in the promotion
of individual autonomy and freedom to contract.

Relevant legal provision(s)

Section 13 and 14 of the contract Act define consent and free consent
respectively. Consent, under Section 13, is said to be achieved when two or
more individuals agree upon the same thing in the same manner. The elements
that are said to vitiate consent are also given under the Indian Contract Act and
are Coercion (Section 15), Undue Influence (Section 16), Fraud (Section 17),
Misrepresentation (Section 18) or Mistake (Sections 20, 21 and 22).

» Coercion can be defined as the physical or mental force that is used
upon a person to enter into a contract against his will. The consent
in such a situation is not free and there is usage of force or threats to
obtain consent. Section 15 of the Indian Contract Act defines coercion
as committing or threatening to comrmnit any act forbidden by law in the
[PC or unlawful detention or threaten to detain any property or person
with the aim of causing a person to enter into a contract. Coercion
makes a contract voidable at the instance of the aggrieved party. If any
consideration is paid or goods are delivered at such a time, it must be
returned or delivered if the contract is void. The burden of proof rests
on the party who wants to avoid the contract and he must prove that the
consent was not given freely.

» Undue Influence refers to a situation wherein the relations between
the two parties are such that one party is in a position to dominate
the other and thus, uses said position to influence the other party and
obtain an unfair advantage. This is given under Section 16 of the Act.
This situation can occur if the people are in a fiduciary or superior —
subordinate relationship. This can also occur when a contract is made
with a person whose mental capacity is affected by age, illness or
distress. However, for an agreement to become voidable, it must be
proved that the dominant party had the objective to take advantage of
the other party. The burden of proof, here, rests on the dominant party
to prove the absence of influence.
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* J'raud, under Section 17, occurs when a person deceits another person
hy making false statements, thereby compelling him to enter into
contracts, This is done with the complete knowledge that the statement
is untrue or in a manner that is reckless without checking its validity -
and thus impairs free consent. According to Section 17, there are
certain instances where frauds occur which are suggesting a fact that it
is not true and there is no belief of it being true, the active concealment
of fact, a promise made without any intention of it being performed. It
is essential that the aggravated party suffer from some actual loss due
to the fraud and has incurred damages. The false statement must be a
fact rather than an opinion to constitute a fraud. -

* Misrepresentation, as given in Section 18 occurs when a party
-makes a statement that is false and inaccurate. However, the
" misrepresentation is supposed to be innocent and non intentional and
the party making it must believe it to be true. There can be 3 ways
'in which misrepresentation occurs and it is that the person makes
- a positive assertion believing it to be true. However, the breach of
duty should lack the intent to deceive and the breach gives the person
committing it an advantage by misleading the other. The third way
is when one party acts innocently and thus, causes the other party to
make any mistake with respect to the subject matter of the agreement.
The burden of proof is placed on the party claiming the occurrence of
misrepresentation and this becomes voidable. ’

* Mistake occurs when there is a misunderstanding with respect to
legal provisions when it comes to obtaining consent. If it weren’t for
the misunderstanding,-the party would not have consented to enter
the agreement. There are 2 types of mistake namely mistake of law
and mistake of fact. Mistake of law occurs when a party has-any
misunderstanding with respect to any legal provision, and in most
cases the contract cannot be avoided as ignorantia juris non excusat

- (ignorance of law is no excuse) prevails. However, if the parties have
any confusion or'misunderstanding with respect to the subject matter
or terms of contract, it is said to be mistake of fact. The agreement is
valid if there is misunderstanding on the part of one party. ‘

1.3.6 Legality of Object

For a contract to be a valid contract two things are absolutely essential —
lawful object and lawful consideration. So the Indian Contract Act gives us the
parameters that make up such lawful consideration and objects of a contract. Let
us take a look at the legality of object and consideration of a contract.

Lawful Consideration and Lawful Object

Section 23 of the Indian Contract Act clearly states that the consideration
and/or object of a contract are considered lawful consideration and/or object .
unless they are :



« specifically forbidden by law

« of such a nature that they would defeat the purpose of the law

« are fraudulent

« involve injury to any other person or property

« the courts regard them as immoral

+ are opposed to public policy.

So lawful consideration and/or lawful object cannot contain any of the
above. Let us take a more in detail look at each of them.

1. Forbidden by Law : When the object of a contract or the consideration
of a contract is prohibited by law, then they are not lawful consideration or
object anymore. They then become unlawful in nature. And so such a contract
cannot be valid anymore.

Unlawful consideration of object includes acts that are specifically
punishable by the law. This also includes those that the appropriate authorities
prohibit via rules and regulations. But if the rules made by such authorities are
not in tandem with the law than these will not apply.

Let us see an example. A received a license from the Forest Department
to cut the grass of a certain area. The authorities at the department told him he
cannot pass on such interest to another person. But the Forest Act has no such
statute. So A sold his interest to B and the contract was held as valid.

3. Consideration or Object Defeats the Provision of the Law : This
means if the contract is trying to defeat the intention of the law. If the courts find
that the real intention of the parties to the agreement is to defeat the provisions
of the law, it will put aside the said contract. Say for example A and B enter
into an agreement, where A is the debtor, that B will not plead limitation. This,
however, is done to defeat the intention of the Limitation Act, and so the courts
can rule the contract as void due to unlawful object.

3. Fraudulent Consideration or Object : Lawful consideration or
object can never be fraudulent. Agreements entered into containing unlawful
fraudulent consideration or object are void by nature. Say for example A decides
to sell goods to B and smuggle them outside the country. This is a fraudulent
transaction as so it is void. Now B cannot recover the money under the law if A
does not deliver on his promise.

4. Defeats any Rules in Effect : If the consideration or the object is against
any rules in effect in the country for the time being, then they will not be lawful
consideration or objects. And so the contract thus formed will not be valid.

5. When they involve Injury to another Person or Property : In legal
terms, an injury means to a criminal and harmful wrong done to another person.
So if the object or the consideration of the contract does harm to another person
or property, this will amount to unlawful consideration. Say for example a
contract to publish a book that is a violation of another person’s copyright would
be void. This is because the consideration here is unlawful and injures another

-person’s property, i.e. his copyright.
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6. When Consideration is Immoral : If the object or the consideration
are regarded by the court as immoral, then such _object and consideration are
immoral. Say for example A lent money, to B to obtain a divorce from her
husband C. It was agreed once B obtains the divorce A would marry her. But
the court passed the judgement that A cannot recover money from B since the
contract is void on account of unlawful consideration.

- 7. Consideration is Opposed to Public Policy : For the good of the

. community, we restrict certain contracts in the name of public policy. But we do

not use public policy in a wide sense in this matter, If that was the case it would
curtail individual freedom of people to enter into contracts. So for the purpose
of lawful consideration and object public policy is used in a limited scope. We
only focus on public policy under the law.

" So let us look at some agreements that are opposed to public policy,

1. Trading with the Enemy : Entering into an agreement with a person
from a country with whom India is at war, void be a void agreement.
For example, a trader entering into a contract with a Pakistani national
during the Kargil war.

2. Stifling Prosecution : This is a pervasion of the natural course of law,
and such contracts are void. For example, A agrees to sell land to B if
he does not participate in the criminal proceedings against him.

3. Maintainance and Champerty : Maintainance agreement is when a
person promises to maintain a suit in which he has no real interest. -
And champerty is when a person agrees to assist another party in
litigation for a portion of the damages or proceeds.

An Agreement to Traffic in Public Offices.

Agreements to create Monopolies.

An agreement to brokerage marriage for rewards.

Interfering with the Courts: An agreement whose objéct is to induce
a judicial or state officials to act corruptly and interfere with legal
proceedings. '

N oo s

1.3.7 Discharge of a Contract by Performance ]
A contract creates certain obligations on one or all parties involved. The

- discharge of a contract happens when these obligations come to an end. Theére .

are many ways in which a contract is discharged. In this article, we will look at
various such scenarios.

L. Discharge by Performance : When the parties to a contract fulfil the
obligations arising under the contract within the time and manner prescnbed
then the contract is discharged by performance :

Example : Peter agrees to sell his cyclc to John for an amount of Rs
10,000 to be paid by John on the delivery of the cycle. As soon as it is delivered,
John pays the promised amount.



Since both the parties to the contract fulfil their obligation arising under
the contract, then it is discharged by performance. Now, discharge by the
performance of a contract can be by : :

1. Actual performance
2. Attempted performance

As shown in the example above, actual performance is when all the parties
to a contract do what they had agreed for under the contract. On the other hand, it
is possible that when the promisor atterhpts to perform his promise, the promisee
refuses to accept it. In such cases, it is called attempted performance or tender.

2. Discharge by Mutual Agreement : If all parties to a contract mutually
agree to replace the contract with a new one or annul or remit or alter it, then it
leads to a discharge of the original contract due to a mutual agreement.

Example : Peter owes Rs 100,000 to John and agrees to repay it within
one year. They document the debt under a contract. Subsequently, he loses his
job and requests John to accept Rs 75,000 as a final settlement of the loan.
John agrees and they make a contract to that effect. This discharges the original
contract due to mutual consent.

3. Discharge by the Impossibility of Performance : If it is impossible
for any of the parties to the contract to perform their obligations, then the
impossibility of performance leads to a discharge of the contract. If the
impossibility exists from the start, then it is impossibility ab-initio. However,
the impossibility might also arise later due to:

« An unforeseen change in the law .
+ Destruction of the subject-matter essential to the performance

+ The non-existence or nen-occurrence of a particular state of things
which was considered a given for the performance of the contract

« A declaration of war

Example : Peter enters into a contract with John to marry his sister Olivia
within one year. However, Peter meets with an accident and becomes insane.
The impossibility of performance leads to a discharge of the contract.

4. Discharge of a Contract by Lapse of Time : The Limitation Act, 1963
prescribes a specified period for performance of a contract. If the promisor fails
to perform and the promisee fails to take action within this specified period, then
the latter cannot seek remedy through law. It discharges the contract due to the
~ lapse of time. ’

Example : Peter takes a loan from John and agrees to pay instalments
every month for the next five years. However, he does not pay even a single
instalment. John calls him a few times but then gets busy and takes no action.
Three years later, he approaches the court to help him recover his money.
However, the court rejécts his suit since he has crossed the time-limit of three
years to recover his debts.
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5. Discharge of a Contract by Operation of Law :'A contract can
be discharged by operation of law which includes insolvency or death of the
promisor, ' :

_ 6. Discharge by 'Breach of Contract ;: If a party to a contract fails to
perform his obligation according to the time and place specified, then he is said
to have committed a breach of contract. ’ -

Alsq, ifa party repudiates a contract before the agreed time of performance
of a contract, then he is said to have committed an anticipatory breach of contract. -
" In both cases, the breach discharges the contract. In the case of:

* anactua] breach; the promisee retains his right of dction for damages.

* an anticipatory breach of contract, the promisee cannot file a suit for i
damages. It also dischargés the promisor from performing his part of
the contract. - . . '

7. Discharge of a Contract by Remission cA promisee can waive or

remit the performance of promise of a contract, wholly or in part. He can also

.extend the tire agreed fot the performance of the same.

I‘n'_exzimple 3 above, Peter dnly rei)ays a part of the money he owes to
John. However, John agreés fo accept it as a final settlement of the debt. John’s

.act of remission discharges the contract,

8. Discharge by Non-Provisioning of Facilities : In many contracts, the
promisee agrees to offer reasonable facilities to the promisor for the performance.

- of the Contract. If the promisee fails to do so, then the promisor is discharged of

all liabilities arising due to non-performance of the contract. -

- Example : Peter agrees to fix J. ohn’s garage floor provided he keeps his car
out for at least 6 hours. Peter approaches him a few times but John is reluctant

* to get his car out. John fails to provide reasonable facilities to Peter (an empty
. floor). This discharges him of all obligations arising under the contract.

9. Discharge of a Contract due to the Merger of Rights : In some
sttuations, it is possible that inferior and superior right coincides in the same

‘person. In such cases, both the rights combine leading to a discharge of the

contract governing the inferior rights.

Example : Peter rents John’s apartment for two years. One year into the *
contract, he offers to buy the property from John, who agrees. The enter a sale
contract and Peter becoines the owner of the apartment; Here Peter has two
rights; one accorded by-the lease agreement making him the renter ind second
by the sale agreement making him the owner. The former being an inferior right
merges with the superior one and discharges the lease contract

1.3.8 Impossibility and Frustration _

Section 56 of the Indian Contract Act, 18721 talks about the impossibility
of performance of contract. The provisions contained in Section 56 are closely
related with the English “doctrine of frustration of contract.” The first paragraph
of Section 56 lays down the simple principle that “an agreement to do an act



impossible in itself is void (initial impossibility).” For example, an agreement to
discoveratreasure by magic, being impossible of performance, is void [I1lustration
(a), Section 56]. The second paragraph lays down the effect of subsequent
impossibility of performance. By virtue of Section 56, paragraph 2, “a contract
to do an act which, after the contract is made, becomes impossible, or, by reason
of some event which the promisor could not prevent, unlawful, becomes void
when the act becomes impossible or unlawful (supervening impossibility).” For
example, A and B contract to marry each other and before the time fixed for the
marriage, A goes mad. The contract becomes void [Illustration (b), Section 56].
The third paragraph of Section 56 says that if one person has promised to do
something which he knew, or, with reasonable diligence, might have known, and
which the promisee did not know, to be impossible or unlawful, such promisor
must make compensation to such promisee for any loss which such promisee
sustains through the non- performance of the b.

The Indian law on the impossibility of performance of contract is wider
than the English “doctrine of frustration” because it covers both the initial
impossibility and subsequent impossibility. On the other hand the “doctrine of
frustration” applies where the performance of the contract is initially possible,
but it becomes frustrated due to some extraordinary event. In fact, the frustration
of contract is identical to the subsequent impossibility mentioned under
- paragraph 2 of Section 56. This principle is not only confined to the physical
impossibilities. It extends to the cases where the performance of the contract
is physically possible, but the object of the parties had in mind has failed to
materialized. In Krell v. Henry[(1903) 2 KB 740], a flat was hired only for
viewing a coronation procession but the procession having been cancelled due
to King’s illness, it was held the object of the contract was frustrated by the non-
happening of the coronation. :

Specific Grounds of Frustration

There is not any exhaustive list of situations in which the doctrine is
going to be applied. But, the following grounds of frustration have become well
established.

1. Destruction of Subject-Matter : The doctrine of impossibility applies
with full force “where the actual and specific subject-matter of the contract has
ceased to exist”. Taylor v. Caldwell [(1863) 3 B&S 826] is the best example of
this class. There, a promise to let out a music hall was held to have frustrated
on the destruction of the hall. Similarly, in Howell v. Coupland [(1876) 1 QBD
258], the defendant contracted to sell a specified quantity of potatoes to be grown
on his farms, but failed to supply them as the crop was destroyed by a disease, it
‘was held that performance had become impossible.

Specific Grounds of Frustration : There is not any exhaustive list
of situations in which the doctrine is going to be applied. But, the following
grounds of frustration have become well established. 1. Destruction of Subject-

Matter The doctrine of impossibility applies with full force “where the actual and
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specific subject-matter of the contract has ceased to exist”. Taylor v. Caldwell

[(1863) 3 B&S 826] is the best example of this class. There, a promise to let out
a music hall was held to have frustrated on the destruction of the hall. Similarly,

in Howell v. Coupland [(1876) 1 QBD 258], the defendant contracted to sell -
* a specified quantity of potatoes to be grown on his farms, but failed to supply

them as the crop was destroyed by a disease, it was held that performance had
become impossible.

2. Unusual Chénge of Circumstances : A confract will frustrate “where-

circumstances arise which make the performance of the contract impossible in
the manner and at the time contemplated.” This happens when the change of
circumstances has affected the performance of the contract to such an extent as
to make it virtually impossible or even extremely difficult or hazardous.

The Supreme Court laid down this principle in Alopi Prashad v. Union of
India [AIR 1960 SC 588]. In this case, the plaintiffs were acting as the agents
to the Government of India for purchasing ghee for the use of army personnel.
They were to be paid on cost basis for different items of work involved. The
performance was in progress whien the Second World War intervened and
the rates fixed in peace time were entirely superseded by the totally altered
conditions obtaining in war time. The agents demanded revision of rates but

- received no replies. They kept up the supplies. The Government terminated the

contract in 1945 and the agents claimed payment on enhanced rates. They could
not succeed. The contract was held not frustrated.

In Tarapore & Co. v. Cochin Shipyard Ltd. [(1984)2 SCC 680], the Supreme
Court observed that “the law has to adapt itself to economic changes. Marginal
price rise may be ignored. But when prices escalate out of all proportion, then it
cannot be said that it could not be reasonably expected by the parties and make
performance so crushing to the contractor as to border virtually on impossibility,
the law would have to offer relief to the contractor in terms of price revision in
such-a situation.”

- 3. Non-occurrence of Contemplated : Event Sometimes the performance
of a contract remains entirely possible, but owing to the nonoccurrence of an
event contemplated by both parties as the reason for the contract, the value of the
performance is destroyed. Krell v. Henry [(1903) 2 KB 740] involved a situation

- of this kind. There, a contract to hire a room to view a proposed coronation
procession was held to have frustrated when the procession was postponed. For

this result to follow it is necessary that the happening of the event should be
the foundation of the contract. This is shown by Berne Bay Steam Boat Co v.

Hutton [(1903) 2 KB 683 (CA)], which also arose from the postponement of the .

coronation. The Royal Naval Review was proposed to be held on the occasion.
The defendant chartered a steamboat for two days “to take out a party of paying
passengers for the purpose of viewing the naval review and for a day’s cruise

. round the fleet”. But the review was cancelled and the defendant had no use of

the ship. Yet he was held liable to pay the unpaid balance of the hire less the
profit which the plaintiff had made by the use of the ship in the ordinary course.



4, Death or Incapacity of Party : “A party to a contract is excused from
performance if it depends upon the existence of a given person, if that person
perishes” or becomes too ill to perform. Robinson v. Davison [(1871) LR 6 Exch
269] is the well-known illustration. There was a contract between the plaintiff
and the defendant’s wife (who was an eminent pianist) that she should play the
piano at a concert to be given by the plaintiff on a specified day. On the morning
of the day in question she informed the plaintiff that she was too ill to attend the
concert. The court said that the contract has become frustrated.

5. Government, administrative or legislative intervention : A contract
will be dissolved when legislative or administrative intervention has so directly
operated upon the fullfillment of the contract for a specific work as to transform
the contemplated conditions for a specific work as to transform the contemplated
conditions of performance.

In Man Singh v. Khajan Singh [ATR 1961Raj 277], a contract between

certain parties for the sale of the trees of a forest was discharged when the state
of Rajasthan forbade the cutting of trees in the area. '

In case an intervention is not of permanent character which does not uproot
the foundation of the contract, it will be having no such effect of frustration.
In the Satyabrata Ghose v. Mugneeram Bangur & Co. [AIR 1954 SC 44], the
construction of housing colony was started by the defendant. The plaintiff paid
the advance for the same purpose. The defendant asked for the balance of amount
and comedian of conveyance as the work was completed. Meanwhile, second
World War began and the Government requisitioned a considerable portion
of the land for military purposes. The company contended that the contract
be cancelled by reason of the supervening events, Mukherjea J., held that the
contract was not frustrated. He observed :

“Undoubtedly the commencement of the work was delayed but was the
delay going to be so great and of such a character that it would totally upset
the basis of the bargain and commercial object which the parties had in view?
The requisition orders, it must be remembered, were, by their very nature, of a
temporary character and the requisitioning authority could, in law occupy the
position of a licensee in regard to the requisitioned property. The order might
continue during the whole period of the war and even for sometime after that or
it could have been withdrawn before that was terminated. If there was a definite
time limit agreed to by the parties within which the construction work was to
be finished, it could be said with perfect propriety that delay for an indefinite
period would make the performance of the contract impossible within the
specified time and this would seriously affect the object and purpose for the
venture. But where there is no time limit whatsoever in the contract, nor even
an understanding between the parties could naturally anticipate restrictions of
various kind which would make the carrying out of these operations more tardy
and difficult, than in times of peace, we do not think that the order of requisition
affected the fundamental basis upon which the ‘agreement rested or struck at the
roots of the adventure.”
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If parties have undertaken the absolute liability in terms of contract,
regardless of executive changes, the parties cannot claim the liability to be
discharged yet." In Naihati Jute Mills Ltd. v. Khyaliram Jagamnath [AIR
1968, SC 522], raw jute was to be imported from East Pakistan. The Jute Mill

- undertook to procure the necessary licence for importing jute from Pakistan and

to handover the same to the importer. The Mill stipulated to pay damages to the
importer if it failed to procure the licence on or before a particular date, The Mill
did not procure licence as a result of change in the policy of the Govermnent of

‘issuing licence for importing Jute. The Mill was held liable as the contention of

doctrine of frustration was rejected against the Mill because it tock upon itself
the burden to pay damages if it fails to.procure licence from Jute Commissioner.

6. Intervention of War : War or War like situations has often raised
difficult questions for the courts. In Tsakiroglou & Co. Ltd. v. Noblee Thorl G.
m. b. H, [(1961) 2 All ER 179], appellants had agreed to sell to the respondents
three hundred tons of groundnuts. The usual route at the date of the contract
was via Suez Canal. The shipment was to be in November/December, but due
to certain geopolitical development the canal was closed until April next year.
1t was stated that the appellants could have shipped through the alternate route
which was Cape of Good Hope. Appellants refused to ship goods via Cape. The
appellant’s argument was that it was a tacit understanding between the parties
in the contract that the shipment should be via Suez. It was held that such an
understanding was wrong. What the appellants could have done was shipped
the shipment through Cape route, and they were bound by law (Sale of Goods
Act, 1893) to do this. Although this would have been more expensive for the
appellants, but it didn’t render the contract fundamentally or radically different,
hence there was no frustration of contract. :

1.4 BREACH OF CONTRACT

A breach of contract occurs if any party refuses or falls to perform his part
of the contract or by his act makes it impossible to perform his obligation under
the contract. [n case of breach the aggrieved party (i.e., the party not at fault) is
relieved from performing his obligation and gets a right to proceed against the
party at fault. A contract terminates by breach of contract. Breach of contract
may arise in two ways {a) Anticipatory Breach, and (b) Actual Breach.

_Anticipatory Breach of Contract (Sec. 39)

Anticipatory breach of contract occurs, when a party repudiates it before
the time fixed for performance has arrived or when a party by his own act -
disables himself from performmg the contract.

Examples

1. A contracts'to marry B. Before the agreed date of marriage he married

" C. Bis entitled to sue A for breach of promise.

2. A promised to matry B as soon as his (A’s) father would die. During
the father’s life time. A absolutely refused to marry B. Although the




time for performance had not arrived, B was held entitled to sue for
breach of promise. :

3. A contract to supply B with certain articles on 1st of August. On 20th
July, he informs B that he will not be able to supply the goods. B is
entitled to sue A for breach of promise.

Consequences of Anticipatory Breach : Where a party to a contract
refuses to perform his part of the contract before the actual time arrives the
- promisee may either: (a) rescind the contract and treat the contract as at an end,
and at once sue for damages, or (b) he may elect not to rescind but to treat the
contract operative and wait for the time of performance and then hold the other
party liable for the consequences of non-performance. In the latter case, the
party who has repudiated may still perform if he can.

Thus, from the above discussion it follows that ‘anticipatory breach’ of
contract does not by itself discharge the contract. The contract is discharged
only when the aggrieved party accepts the repudiation of the contract, i.e.,
elects to rescind the contract. Notice that if the repudiation is nor accepted and
subsequently an event happens, discharging the contract legally, the aggrieved
party shall lose his right to sue for damages.

Example : A agreed 10 load a cargo of wheal on B’ s ship at Odessa by a
particular date but when the ship arrived A refused to load the cargo. B did not
accept the refusal and continued to demand the cargo. Before the last date of
loading had expired the Crimean War broke out, rendering the performance of
the contract illegal. Held, the contract was discharged and B could not sue for
damag. :

Section 39 of the Contract Act deals with anticipatory breach of contract
and provides as “when a party to contract has refused to perform, or disabled
himself from performing his promise in its entirety, the promisee may put an end
to the contract, unless he has signified, by works or conduct, his acquiescence in
its continuance”.

Actual Breach of Contract

The actual breach may take place (a) at the time when performance is due,
or (b) during the performance of the contract.

Actual breach of Contract, at the time when performance is due. If a
person does not perform his part of the contract at the stipulated time, he will be
liable for its breach.

Example : A seller offers to execute a deed of sale only on payment by

the buyer of a sum higher than is payable under the contract for sale, the vendor
shall be liable for the breach.

Time as Essence of Contract

But if the promisor offers to perform his promise subsequently, the question
arises whether it should be accepted, or whether the promisee can refuse such
acceptance and hold the promisor liable for the breach. The answer depends
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upon whether time was considered by the parties to be of the essence of the
confract or not. Section 55, in this respect, lays down as follows :

“When a party to a contract promises to do a certain thing at or before
a specified time, or certain things at or before specified times and fails to do
any such thing at or before the specified time, the contract, or so much of it as
has not been performed becomes voidable at the option of the promisee, if the
intention of the parties was that time should be of the essence of the contract”.
If it was not the intention of the parties that time should be of the essence of the
contract, the contract does not become voidable by the failure to do such thing
at or before the specified time but the promisee is entitled to compensation from
the promisor for any loss occasioned to him by such failure.

If in case of a contract voidable on account of the promisor’s failure
to perform his promise at the time agreed, the promisee accepts performance
of such promise at any time other than agreed, the promisee cannot claim
compensation for any loss occasioned by the non-performance of the promise
at the time agreed unless, at the time of such acceptance he gives notice to
the promisor of his intention to do so. According to the above provisions, if
performance beyond the stipulated time is accepted, the promisee must give -
notice of his intention to claim compensation. If he fails to give such notice, he
will be deenied to have waived that right. In England, however, no such notice is
necessary, and the promisee, can even after accepting the belated performance
claim compensation.

Breach during the Performance of the Contract. Actual breach of
contract also occurs when during the performance of the contract one party fails
or refuses to perform his obligation under the contract.

Example : A contracted with a Railway Company to supply it certain
quantity of railway chairs at a certain price. The delivery was to be made in
installments. After a few instaments had been supplied, the Railway Company
asked A to deliver no more. Held, A could sue for breach of contract.

1.4.1 Damages for Breach of A Contract

Remeclies For Breach of Contract : A remedy is the course of action
available to an aggrieved party (i.c. the party not at default) for the enforcement
of a right under a contract. Whenever there is breach of a contract, the injured
party becomes entitled to any one or more of the following remedies against the

guilty party :

Rescission of the contract

Restitution

Suit for speciﬁed perfarmance of the contract. ‘ >
Suit for an injuction

Suit for damages. -

A O i L e

Suit upon quantum meruit



As regard the last two remedies stated above, the law is regulated by the
Specific Relief Act. '

Rescission of the Contract : When there is a breach of contract by one
party, the other party may rescind the contract and need not perform his party
of obligations under the contract and may sit quictly at home if he decides not
to take any legal action against the guilty.party. But in case the aggrieved party
intends to sue the guilty party for damages for breach of contract, he has to
file a suit for rescission of the contract. When the court grants rescission, the
aggrieved party is freed from all his obligations under the contract; and becomes
entitled to compensation for any damage which he has sustained through the
nonfulfilment of the contract (Sec. 75). '

Example : A contacts to supply 100 kg of tea leaves for Rs. 8000 to B on
15 April. If A does not supply the tea leaves on the appointed day, B need not
pay the price, B may treat the contract as rescind and may sit quietly at home. B
may also file a suit for ‘rescission’ and claim damages.

When s rescission granted? Under Section 39 of Indian Contract Act,
the court may grant rescission in the following two cases :

1. Where the contract is voidable at the option of the plaintiff, the court
grants rescission to the plaintiff.

2. Where the contract is unlawful for causes not apparent on its face
and defendant is more to blame than the plaintiff, the court may grant
rescission. :

When may rescission be refused?
.. That court may, however, refuse to rescind the contract
(a) Where the plaintiff has expressly or impliedly ratified the contract; or

(b) Where owing to the change of circumstances, the parties cannot be
restored to their original positions; or

(c) Where third parties have, during the subsistence of the contract
acquired rights in good faith and for value; or

(d) Where only a part of the contract is sought to be rescinded and such
yap C
part is not servable from the rest of the contract.

Restitution : It means return of the benefit received by one party to the
contract from the other under a void contract. When a contract becomes void
it need not be performed by either party. Section 65 provides that when an
agreement is discovered to be void or when a contract becomes void any person
who has received any advantage under such agreement or contract is bound to
restore it or to make compensation for it to the person from whom he received it.

This section applies to contracts ‘discovered to be void’ and contracts
which become void. It does not apply to contracts which are known to be void.
Thus, if A pays Rs 200 to B to beat C, the money is not recoverable.

Example : A pays B Rs. 1000 in consideration of B’s promising to marry
C, A’s daughter. C is dead at the time of promise. The agreement is void but B
must repay A Rs. 1000. '
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Specific Performance Under certain circumstances a person aggneved
by the breach of the contract can file a suit for specific performance i.e. for an
order by the court upon. the party guilty. of breach of contract directing him to
perform what he promised to do. Specific performance is a discretionary remedy

. which is allowed only in a limited number of cases. Rules regarding the granting

of this relief are contained in the Specific Relief Act. ]

Examniple : A agrees to sell two rare China vases to B. B may compel A to
perform the contract specifically, because there is no standard for ascertaining -
the actual-damage which would be caused by the non-performance of the
promise. A is looking for a house. For his residence he finds oné. He make a
contract with the owner of that house "B’ to buy the house. Later ‘B’ refuses to
sell the house to ‘A’.

- In this'case, damages from ‘B’ for such breach of contract are not adequate
remedy for ‘A’ because he does not get that type of house which he want in the
locality. In this situation, A can appeal to the coiurt for the specific performance
of the contract. ‘

Some of the case in whlch specific performance of the contract may be
enforced are as follows :

(a) . Where monetary con51derat10n is not an adequate remedy for the

breach of a contract.. - :

(b) When there exist no standard for ascertaining the actual damage

. caused by the non-performance of the act. . .

(c) When it is probable that compensation in money on non-perfonnance

of the contract cannot be obtained. - '

In the fi ollowmg cases however specific performance shall not be granted ;

1. Where the contract is of a personal nature.

Where damages are an adequate remedy. .
Where the court cannot supervise the execution of the contract. _
Where the contract is made by the trustee in breach of their trust.

Where the contract is inequitable to either party. It is discretionary
remedy which is allowed only'in a limited number of cases.

Lo W

Injuction : An aggrieved party can sue for an injuction i.e. an order, of
the court restraining the wrong does from doing.or continuing the wrongful act |
complained of. Injuctions are usually granted to enforce negative stipulations in
cases where damages are not adequate relief. Injuctions is a preventive relief. It
is particuldrly appropriate in cases of anticipatory breach of contract.

Example : G agreed to buy the whole of the electric energy required for

his house from a certain company. This was interpreted as a promise not to buy
electnmty from any other company He was therefore restrained by an injuction

| from any other company.

‘Suit for Damages : Damages are a monetary compensation allowed to _
the m_]ured party for the Ioss or injury suffered by hlm as a result of the breach of



contract. The fundamental principleunderlying damages is not punishment but Contract Act 1872
compensation. By awarding damages the court aims to put the injured party into
the position in which he would have been, had there been performance and not
breach, and not to punish the defaulter party. As a general rule, “compensation
must be commensurate with the injury or loss sustained, arising naturally from
the breach.” “If actual loss is not proved, no damages will be awarded.”

Assessment of damages : We will now consider the extent to which a Notes

plaintiff is entitled to demand damages for breach of contract. The rules in this
regard have been laid down by Section 73 and 74 of Indian Contract Act, 1872.
Accordingly, an injured party is entitled to receive from the defaulter party :

(a) Such damages which naturally arose in the usual course of things from
such breach. No compensation is to be given generally for any remote
or indirect loss sustained by reason of the breach (Ordinary Damages).

(b) Such damages which the parties knew, when the entered into the
contract, as likely to result from the breach (Special Damages).

(c) In estimating the loss or damage caused to a party by breach, the
means which existed of remedying the inconvenience caused by the
breach must also be taken into account (Explanation Sec. 73). (Duty
to mitigate damage suffered).

(d) If the terms of contract defines the amount of damages to be paid in
case of breach of contract the aggrieved party is entitled only to a
reasonable amount © damages which does not exceeds the amount
mentioned in the contract. The amount of reasonable damages is
decided by the court.

Different kinds of damages : Damages may be of four kinds :
1. Ordinary or General or Compensatory damages (i.e. damages arising
naturally from the breach).

2. Special damages (i.e., damages in contemplation of the parties at the
time of contract).

3. Exemplary, Punitive or Vindictive damages.
4. Nominal damages.

1. Ordinary Damages : When a contract has been broken, the injured
party can, as a rule always recover from the guilty party ordinary or general
damages. These are such damages as may fairly and reasonably be considered
as arising naturally and directly in the usual course of things from the breach of
contract itself. In other words, ordinary damages are restricted to the “direct or
proximate consequences” of the breach of contract and remote of indirect losses,
which are not the natural and probable consequence of the breach of contract,
are generally not regarded.

Example : The leading case of (Hodley vs Baxendale) which is said to be
the foundation of modem law of damages in England and India (as Sec. 73 is
almost based on the rules laid down ill this case); is an authority on the point In
that case:
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He’s mill was stopped by a breakage of the crankshaft. H delivered the
shaft to B, a common carrier, to take it to the manufacturers at Greenwich as.a
pattern for a new one. The only information given to B was that the article to be
carried was the broken shaft of the mill. It was not made known to B that delay
would result in loss of profits. By some neglect on the part of B the delivery
of the shaft ‘was delayed beyond a reasonable time. In consequence the mill
remained idle for a longer period than should have been necessary. H brought
an action against B claiming damages for loss of profits which would have been
made during the period of delay. Held that B was not liable for loss of profits

-caused by the delay because it was a remote consequence, and only.nominal

damages were awarded. The Court pointed out that B, the defendant, was never
told that the delay in the delivery of the shaft would entail loss of profits of the
mill; the plaintiffs might have had another shaft, or there might have been some

- other defect in the machinery to cause the stoppage, or for any other reason there

might have been loss actually. Accordingly it was not a direct consequence of
the breach and hence not recoverable.

In the case of a contract for ‘sale and purchase’ the general rule as regards
measure of damages is that the damages would be assessed on the difference
between the contract price and the market price at the date of breach and any
subsequent iricrease or decrease in the market price would not be taken note of.
If there is ng market pricé for the subject matter of the contract, the rule is to
take the market price of the nearest substitute. If there is no nearest substitute,
the market price is to be ascertained by adding to the price at the place of
purchase, the conveyance charge to the place of delivery plus the usual profit of
the importer . If the delivery is to be made in instalments, then the due date of
each instalment is taken as the date of breach and the measure of damages is the
sum of thie difference of the market value at the several dates of delivery.

Example : A agrees to sell to B 5 bags of rice at Rs. 500 per bag, delivery
to be given after two months. On the date of delivery the price of rice goes up
and the rate is Rs. 550 per bag. A refuses to deliver the bags to B. B can claim
from A Rs: 250, as ordinary damages arising directly from the breach, being the '
difference between the contract price (i.e. Rs. 500 per bag) and the market price
(i.e. Rs. 550 per bag) on the date of delivery of 5 bags . Notice that if Rs. 250
are paid to B by way of damages, then he will be in the same position as if the
contract has been performed.

Under a contract of ‘sale of goods’ if there is as breach of ‘warranty’ the
seller is liable to pay all damages which the purchaser has to pay. to the person
to whom the goods are sold by him, whether the seller is aware of such a sale or
not. In order that the purchaser should be able to claim such damages and costs
it is an overriding requirement that the sub-contracts should have been made on
the same ternis and conditions as the first contract.

Example : A sells certain merchandise to B, warranting it to be of a
particular quality, and B, in reliance upon this warranty, sells it to C with a



similar warranty. The goods prove to be not according to the warranty and B
becomes liable to pay C a sum of money by way of compensation. B is entitled
to be reimbursed this sum by A..

2. Special Damages : Special damages are those which arise on account
of the special or unusual circumstances affecting the plaintiff. In. other words,
they are such remote losses which are not the natural and probable consequence
of the breach of contract. Unlike ordinary damages, special damages cannot
be claimed as a matter of right. These can be claimed only if the special
circumstances which would result in a special loss in case of breach of contract
are brought to the notice of the other party. It is important that such damages
must be in contemplation of the parties at the time when the contract is entered
into. Subsequent knowledge of the special circumstances will not create any
special liability on the guilty party.

Example : A, having contracted with B to supply 1,000 tons of iron at
Rs.100 a ton, to be delivered at a stated time, B contracts with C for the purchase
of 1,000 tons of iron at Rs. 80 a ton, telling C that he does so for the purpose
of performing his contract with B.C fails to perform his contract with A, and
A could not procure other iron, and B, in consequence rescinds the contract.
C must pay to A Rs.20,000 being the profit which A would have made by the
performance of his contract with B. (Illustration (i) to Section 73). (If C was not
told of B’s contract then only the difference in contract price and market price,
if any, could be claimed).

3. Exemplary or Vindictive or Punitive Damages : These are such
damages which are awarded with a view to punishing the. guilty party for the
breach and not by way of compensation for the loss suffered by the aggrieved
party. The cardinal principle of law of damages for a breach of contract is to
compensate the injured party for the loss suffered and not to-punish the guilty
party Hence, obviously, exemplary damages have not place in the law of contract
and are not recoverable for a breach of contract. -

There are, however, two exceptions to this rule :

(a) Breach of a contract to marry. In this case the amount of the damages
will depend upon the extent of injury to the party’s feelings. One may
be ruined, other may not mind so much,

(b) Dishonour of a cheque by a banker when there are sufficient funds to
the credit of the customer. In this case the rule of ascertaining damages
is, “the smaller the cheque, the greater the damages.” Of course, the
actual amount of damages will differ according to the status of the
party. ' .

4. Nominal Damages : Nominal damages are those which are awarded
only for the name sake. These are neither awarded by way of compensation
to the aggrieved party nor by way of punishment to the guilty party. These are
awarded to establish the right to decree for breach of contract when the injured
party has not actually suffered any real damage and consist of a very smail sum
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