IN THE SUPREME COURT
OF THE
STATE OF SOUTH DAKOTA

RYAN NOVOTNY,
Plaintiff and Respondent,

VS,

SACRED HEART HEALTH SERVICES,
A South Dakota Corporation, d/b/a AVERA
SACRED HEART HOSPITAL, AVERA
HEALTH, a South Dakota Corporation,

Defendants and Petitioners,

and

ALLEN A. SOSSAN, D.Q., also known as
ALAN A. SOOSAN, also known as ALLEN
A. SOOSAN, RECONSTRUCTIVE SPINAL
SURGERY AND ORTHOPEDIC
SURGERY, P.C., a New York Professional
Corporation, LEWIS & CLARK
SPECIALTY HOSPITAL, LLC, a South
Dakota Limited Liability Company,

Defendants and Respondents. |

CLAIR ARENS AND DIANE ARENS,
Plaintiffs and Respondents,

VS,

CURTIS ADAMS, DAVID BARNES,
MARY MILROY , ROBERT NEUMAYR,
MICHAEL PIETIL and DAVID WITHROW,

Defendants and Petitioners,

and

ALAN A, SOOSAN, also known as ALLEN
A. SOOSAN, also known as ALLEN A .
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STATE MEDICAL ASSOCIATION’S
MOTION FOR LEAVE TO FILE A BRIEF AS
AMICUS CURIAE
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SOSSAN, D.O., SACRED HEART HEALTH
SERVIES, a South Dakota Corporation d/b/a
AVERA SACRED HEART HOSPITAL,
AVERA HEALTH, a South Dakota
Corporation, MATTHEW MICHELS,
THOMAS BUTTOLPH, DOUTGLAS
NEILSON, CHARLES CAMMOCK, LEWIS
& CLARX SPECIALTY HOSPITAL, LLC, a
South Dakota Limited Liability Company,
DON SWIFT, DAVID ABBOT, JOSEPH
BOUDREAU, PAULA HICKS, KYNAN
TRAIL, SCOTT SHINDLER, THOM
POSCH, DANIEL JOHNSON, NUETERRA
HEALTHCARE MANAGEMENT, and
VARIOUS JOHN DOES and VARIOUS
JANE DOES,

Defendants and Respondents.

CLAIR ARENS AND DIANE ARENS,
Plaintiff and Respondent,

V8.

LEWIS & CLARK SPECIALY HOSPITAL,
LLC, a South Dakota Limited Liability
Company,

Defendant and Petitioner,

and

ALLEN A. SOSSAN, D.O., also known as
ALAN A. SOOSAN, also known as ALLEN
A. SOOSAN, RECONSTRUCTIVE SPINAL
SURGERY AND ORTHOPEDIC
SURGERY, P.C., a New York Professional
Corporation, SACRED HEART HEALTH
SERVICES, a South Dakota Corporation
d/b/a AVERA SACRED HEART
HOSPITAL, AVERA HEALTH, a South
Dakota Corporation, DON SWIFT, D.M,
KYNAN TRAIL, M.D., CURTIS ADAMS,
DAVID BARNES, THOMAS BUTTOLPH,
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MARY MILROY, DOUGLAS NEILSON,
ROBERT NEUMAYR, MICHAEL PIETILA,
CHARLES CAMMOCK, DAVID
WITHROW, VARIOUS JOHN DOES, and
VARIOUS JANE DOES,

Defendants and Respondents.

State of South Dakota )
'S8
County of Yankton )
Harald Lars Aanning, being first duly sworn under oath, deposes and states as follows:

1. I am making the following statements based on my personal knowledge, research

and experience,

2. I am a resident of Yankton, South Dakota.
3. I am a physician licensed in the State of South Dakota.
4, I am presently a retired surgeon. I have had privileges at both Defendant Lewis &

Clark Specialty Hospital and Defendant Avera Sacred Heart Hospital.

5. I am an active member of the American Medical Association and have been a

member since 1976.

6. I am an active member of the South Dalkota State Medical Association and have

been a member since 1983,

7. . 1 received the South Dakota State Medical Association’s Distinguished Service
Award in 2010.
8. I taught at University of South Dakota Medical School as clinical associate

professor of surgery from 1983 to 2009.

9. I received the Anton Hyden Memorial Distinguished Professor Award at USDMS

in'1989.
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10. I have published more than 15 medical research studies in peer reviewed journals
and I continue to present at the annual clinical congress of the American College of Surgeons and
present annually at the South Dakota and North Dakota chapters of the American College of
Surgeons.

11. I was President of District 8 of the South Dakota State Medical Association from
2003 to 2009 and District 8 Couneilor from 2009 to 2014,

12. I am an advocate for physicians working to preserve their autonomy to serve
patients with quality healthcare free of interference from outside economic and political interests
that jebpardize the physician-patient relationship.

13.  Iam a patient advocate working to insure that patients have a say in the healthcare
delivery systems so integral to their health and wellbeing, and that consume such a large portion

of their income,

14. I served the South Dakota State Medical Association because I believe in its
statement that “[o]ne of the principal purposes of the Medical Association is to ensure the highest
quality of treatment of health care and treatment for patients in South Dakota, including the

avoidance of medical errors.”

15.  Although I agree with the stated mission of the South Dakota State Medical
Association, I have become increasingly disillusioned with the physician members of the executive
organization and their conflicts.

16.  Rather than serve its stated purpose of “ensuring the highest quality of treatment of
health care and treatment for patients,” the South Dakota State Medical Association leadership has
increasingly focused on protecting docto_rs and hospitals from liability for their own errors than

protecting the rights of patients,




17.  The decisions of the South Dakota State Medical Association regarding peer review
reflect the viewpoint of a limited group of conflicted physicians, primarily those jockeying for
leadership positions, Many physicians disagree, as I do, that hospitals and doctors, like the
Defendants in these cases, should be allowed to use the peer review privilege to cover up evidence
of fraud, deceit, or criminal acts that injured patients.

18.  Ibelieve that the South Dakota State Medical Association has been largely co-opted
by the corporate interests of their board members’ employers whose f{inancial motivations are
codified as fiduciary obligations in their employment contracts and which often conflict with
patient care. I adopt the sentiment expressed by Hooman Noorchashm, M.D., Ph.D., &
cardiothoracic surgeon at Jefferson University, who wrote:

We are at a tipping point in Ametican medicine today. Business interests have taken

over and are routinely over-riding medical ethics - on a daily basis. And if patients

cry "harm", why they are either crazy or they get shut down by a mafia-like system

that is in full control - all the way up to the FDA and the United States Congress.

Harmed patients have no real rights in America.
e

When people get harmed in America, they go home, they gd bankrupt or they die.
They very certainly do not lobby congress. They are excluded from the

democratic process.

19.  The SDSMA hierarchy has similarly co-opted the democratic process within its
ranks. Decisions, such as the pending request of SDSMA to file an amicus brief supporting the
peer review process that unleashed Defendant Soosan on the public, are made by just a handful of
physicians on its executive committee without discussion, input or a vote from the rank and file

physician members,

20. 1 personally discovered that certain Defendants in this case used peer review and

their related investigations to cover up evidence of Defendant Soosan’s wrongdoings.




21.  Forexample, on January 25, 2014, I spoke with Defendant Robert Neumayr, M.D.,
a member of Defendant Avera Sacred Heart Hospital’s Medical Executive Committee (MEC),
regarding peer review and Defendants use of peer review. I have attached a true and accurate copy
of my affidavit related to that conversation as Exhibit A.

22, During that conversation, Dr. Neumayr and I discussed the credentialing process
and the pressures that hospital systems like Avera put on doctors to bring in an unethical, but
profitable, doctor like Defendant Soosan.

23,  1In fact, Dr. Neumayr and I specifically discussed the credentialing process for
Soosan and how Avera manipulated the process to bring Soosan into the Yankton market.

24, Dr. Neumayr and I discussed how Avera knew Soosan was a dangerous doctor but
gave him privileges anyway. We discussed how Defendant Mait Michels, Avera’s legal counsel,
persuaded the MEC to revisit its initial declination of Soosan’s privileges by warning the MEC
that Soosan may bring a lawsuit against Avera and the doctors on the MEC if privileges were not
granted to Soosan.

25.  1subsequently learned that Avera Sacred Heart administration had been expressly
warned about Soosan by its own contracted physiatrist who actually worked with Soosan at Faith
Regional Hospital in Norfolk, Nebraska and knew why Soosan lost privileges at Faith Regional.
On February 2, 2015, William B. Winn, D.O., signed a sworn affidavit, a copy of which is attached
as Exhibit B, stating:

The most éigniﬁcant problem posed by Sossan was that Sossan falsified
patient charts in order to justify performing unnecessary procedures on his
patients. ‘

The most widely known of Sossan's fraudulent activities involved Sossan
disregarding the opinions of the radiologists and creating erroneous chart
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26.

membets would lie under oath to defend the process that led to Soosan being granted privileges.

27.

findings from Sossan's personal reading of x-ray, MRI and CT scans that
falsely gave Sossan diagnostic criteria to justify otherwise unwarranted
surgeries.

I spoke personally with radiologists at Faith Regional Hospital that
complained about Sossan's conduct in falsifying radiological results,

Sossan experienced outcomes that fell far below any acceptable standard and
many times resulted in disabling injuries to Sossan's patients.

Sossan improperly performed procedures at multiple levels and Sossan's poor
technique often resulted in misplaced hardware in the patients' spine.

Sossan also did a great deal of injection work and engaged in the performance
of unnecessary injections, nerve blocks and radiofrequency ablation,

Ultimately, Faith Regional Hospital banned Sossan from performing surgery
at Faith Regional Hospital.

After Sossan's discharge from Faith Regional Hospital, I learned that Sossan
was trying to obtain privileges at Avera Sacred Heart Hospital in Yankton,
South Dakota.

When 1 learned of Sossan's attempt at securing privileges at Avera Sacred
Heart Hospital, I personally intervened to report the above-described problems
regarding Sossan to Avera Sacred Heart Hospital in the interests of patient
safety.

In my opinion, Sossan posed a danger to the public.

I personally talked with Barry Graham, M.D., Avera Sacred Heart Hospital's
Medical Director, who was the liaison between the medical staff and the Avera
Sacred Heart Hospital administration.

I formally discussed Sossan's problems at Faith Regional Hospital with Dr.
Graham and strongly voiced my opinion that Sossan posed a danger to
patients and should not be granted privileges.

Dr. Neumayr and I also discussed that Avera medical executive committee

My conversation with Dr. Neumayr led me to believe that the committee members

would perjure themselves with impunity provided by the cloak of peer review.
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28.  We also discussed how hospital corporations like Avera and Lewis & Clark try to
substitute. corporate interests for what is truly in the best interests of the patients.

29.  We discussed how Avera attempted to control the medical staff and peer review
process in Marshall, Minnesota. In that case, the American Medical Association stepped in and
filed an amicus against Avera. See e.g., Avera Marshall Medical Staffv. Avera Marshall Regional
Medical Center, 857 N.W.2d 695 (Minn, 2014), 836 N.W.2d 549 (MN. Ct. App. 2013).

30. The Marshall case is consistent with my own experience as a physician. Over
time, hospitals like Avera and Lewis & Clark have exerted more and more influence over the peer
review decisions of its staff.

31, Accountability for adverse outcomes for the patient is virtually nonexistent because
peer review is routinely used to cover up those acts.

32, In fact, members of the medical staff are more often intimidated or punished for
speaking out on behalf of the patients when it isn’t consistent with the hospital’s corporate goals,
like profit and avoiding liability for its malpractice.

33.  For example, the peer review process is geared toward suppressing information
about medical error rather than helping promote quality improvements.

a. The Medical Executive Committee (MEC) typically meets in a hospital-
controlled environment that psychologically imparts its air of authority and trust
into the peer review decision-making process, The MEC meets on the
hospital’s premises, in rooms maintained by the hospital, and with staff
employed by the hospital;

b. In addition to the medical staff, MEC meetings are attended by influential

hospital administrators;

v




¢. At Defendant Sacred Heart, these people included Pam Rezac, the CEQO; Ms.
Rezac provided background fo the members of the MEC and presided over the
meetings; Defendant Sacred Heart’s legal counsel, Defendant Matt Michels or
his proxy to provide a legal basis to protect the hospital’s interests; a note taker
that typically was the CEOs personél secretary; and, the members of the
committee itself}

d. Ms. Rezac typically would only present enough of an issue to the MEC to obtain
the approval of the majority of the members; typically, this information was
slanted toward Avera’s corporate goals;

¢. Physican members on the MEC who are also hospital employees are doubly
conflicted in that, besides the aforementioned influences being exerted on them,
they also have employment contracts with fiduciary obligations to the hospital.
To complicate matters for these physicians, the hospital CEO is staring at them
from across the table virtually guaranteeing the physicians’ full support for the
corporate goals of the hospital;

f  There was never an official patient advocate or ombudsman on the MEC,; thus,
I believe there was an inherent conflict of interest where the actual patients that
would be exposed to the risk from the decisions of the MEC had no
representation.

34, It has been my experience that hospital control of the peer review process has a

chilling effect causing medical staff to hesitate in expressing concerns of patient safety or to

aggressively advocate for patients.
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35.  The experience of Dr. Thomas Posch at Lewis & Clark Specialty Hospital
demonstrates this conflict, Dr. Posch, a radiologist and one of the owners of Lewis & Clark
Specialty Hospital, was required to give testimony as part of an employment related lawsuit against
some of the individuals who are Defendants in these lawsuits, including Dr. Swift, Dr. Shindler,
and Lewis & Clark Specialty Hospital. A true an accurate copy of excerpts from that deposition
can be found at Exhibit C,

36. Dr. Posch described how Dr. Swift, through CEO, Doug Doorn, pressured him to
give less precise radiological readings for Dr. Patrick. Id. at 202:18-204:13. Dr. Posch noted that
Dr. Swift wanted less precise radiological readings because it could justify unnecessary surgery.
Jd. Defendant Soosan too had previously sought the same leeway from Posch to support his
surgeries. Id. at 207:5. See also id. at 206 (“Q. And so — and this is one of the long-running
conflicts between providers and management is that your job is to be precise, management’s job
is to increase revenues and by being vague and less precise, you can increase revenues? ... THE
DEPONENT: That’s absolutely true....”).

37.  Dr. Posch also talked about how Lewis & Clark sanctioned doctors who told the
truth about Defendant Soosan. For example, Dr. Shindler was sanctioned because he discussed
Soosan’s bad behavior with individuals outside of Lewis & Clark. Id. at 238. At the time, Lewis
& Clark was presenting Soosan in two different lights. To the public, Lewis & Clark portrayed
Soosan as highly skilled. Internally, however, Lewis & Clark knew that Soosan had been kicked
out of Norfolk, Nebraska and was violent and performed unnecessary surgeties.

38.  Dr. Posch discussed how the Lewis & Clark hierarchy uses its power to defame
individuals and to intimidate them. Dr. Posch noted that Lewis & Clark, at Dr. Swift’s behest,

called the plaintiff a liar and accused her of destroying documents. These actions injured the
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plaintiff’s reputation and was intended to drive her from her employment in retaliation for
rebuffing Swift’s advances. Id. at 238-39.

39.  Dr. Poschtestified that hospitals’ use of power to create a hostile work environment
has a negative impact on patient safety. Id. at 243.

40,  As commentators have suggested, “[t]his structure and the demand of physicians
and organized medicine for physician self-governance, self-monitoring, and self-discipline creates
an impenetrable barrier to the concepts of creating safe, efficient, and effective systems and
processes of care, The architecture further isolates the physicians from any forces outside the
medical staff to attempt to regulate the types of misconduct and potential incompetence concerns
as discussed.” Marren, John P., Feazell, G. Landon, Paddock, Michael W., “Hospital Board at
Risk and the need to Restructure the Relationship with the Medical Staff: Bylaws, Peer Review
and Related Solutions.” Annals of Health Law, Vol, 12, Issue 2, Summer 2003. A true and
accurate copy is attached as Exhibit D.

| 41, Over time I have come to realize that the secrecy of peer review allows hospitals
like Avera and Lewis & Clark to strike bargains with bad doctors. Instead of revoking a doctor’s
privileges, the hospital agrees to the bad doctor’s resignation. This allows doctors to avoid having
a blemish on their National Practitioner Data Bank record.

42.  Hospitals allow doctors to resign to prevent the public from knowing that they had
bad doctors practicing at their facilities. Hospitals also let these doctors resign because it keeps
the patients in the dark about why their doctor is no longer practicing at the hospital. This helps
the hospital because it decreases the chance that a patient will realize that the adverse outcome

they had from this bad doctor was as a result of the doctor’s or hospital’s negligence.
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43, An example of this kind of deal can be found at Exhibit E, which is a true an
accurate copy of a letter éent by the then Vice President of Network Services anvd now CEO for
Avera regarding the “termination” of an Avera doctor: “[wlhile it is an accurate statement that
[Avera] elected to terminate the employment with Dr. [redacted], it was at his request that we
notify others that he had resigned.... I had agreed to comply with Dr. [redacted]’s request in an
effort to allow him to depart his practice in a manner that was more acceptable to him....”

44.  This is the same process of deal making and liability avoidance that is protected by
peer review but directly jeopardizes the safety of patients. Soosan was allowed to bounce from
New York to Nebraska and then to South Dakota, injuring countless patients along the way without
being outed as a “danger to the public.” Not one hospital or licensing agency took action to expose
Soosan despite knowing he was a danger to patients and staff. It wasn’t until Soosan had been
forced into hiding in Iran by these Plaintiffs that Soosan was finally indicted by the South Dakota
Attorney General.

45, Curbing the problem of “State Hoppers”, like Soosan, was one of the explicit
reasons congress enacted the Health Care Quality Improvement Act (HCQIA) that spawned the
peer review concept. See, Clinical Peer Review in the United States: History, Legal Development
and Subsequent Abuse, World J. Gastroenterol 2014 June 7; 20(21):6357-6363. The very fact
Soosan and his co-defendants were able to enjoy the tremendous profits that Soosan generated for
so long without public detection reflects the flawed peer review system.

46,  These Defendants’ abuses of peer review do not just give rise to academic
argument, a morality discussion or a debate over philosophical differences. Defendants’ protection
of a known felon with a clear history of injuring patients to achieve an economic goal was unlawful

— and, the SDSMA should not be involved in the business of sanctioning such conduct.

W
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47.  Avera and Lewis & Clark, like Soosan’s previous hospitals, never reported Soosan
to the National Practitioners Data Bank as required. But then, hospitals having no ovetsight
generally abuse peer review for their own purposes:

Hospitals are required by law to report situation [sic}in where physicians resign in

the midst of a peer review investigation. Nevertheless, several studies have shown

that there is significant evidence of hospital underreporting to the NPDB every year.

Furthermore, a five year study looking at hospital reporting to the NPDP showed

that 67% of hospitals did not report a single adverse event to the NPDB.

Another study showed that 75% of potentially reportable actions and 60% of

unquestionable reportable actions were not reported to the NPDB by their

respective hospitals.

Id. (Emphasis mine).

48.  Here, it took a group of patients to do what the medical community féiled to do. If
the patients would have had access to the peer review material still hidden by Defendants, Soosan
would never have been allowed to injure so many. Yet, SDSMA leadership argues that patient
safety is somehow increased by the very secrecy that allowed Soosan to thrive.

49,  The data backs this analysis. According to an articie discussing research into the
effectiveness of peer review, “published studies spéciﬁcally examining the mechanics and
outcomes of physician peer review efforts consistently find ineffectiveness and inconsistency. At
the core of the difficulty for physician peer review is the basic lack of agreement on what
constitutes ‘quality of care.” While ‘no universally accepted norms for care or physician behavior
have been developed,’ according to one researcher, ‘[a]ppropriate care is usually defined in teﬁns
of processes such as diagnosis, treatment and pre\}ention of complications.” However,
‘[rleviewers’ judgments of quality ... are influenced by factors other than sound processes of
care.”” Koepke, MD Charles R., “Physician Peer Review Immunity: Time to Euthanize a Fatally
Flawed Policy,” Journal of Law and Health, 2009.

http:// engagedscholarship.csuohio.edu/cgi/viewcontent.cgi?article=1036 &context= th.




50,  The American Medical Association’s own literature (a true and accurate copy is
attached as Exhibit F) de.monstrates how peer review has created a culture that is ‘toxic for patients
and covers up for bad doctors:

Physicians strive to do no harm. Nonetheless, they seldom promise to disclose
medical errors or mistakes that do harm to their patients. Disclosure is a
professional responsibility that is desired by patients, endorsed by ethicists and
professional organizations, and increasingly required by regulatory and
government bodies. Although few now question the imperative to be honest and
forthcoming following an injury, full disclosure communication with patients and
families after an adverse event is still not the norm throughout the United States.

51.  “In fact, the only comprehensive study to examine the efficacy of peer review
protections found no positive relationship between the strength of state statutes and the number of
adverse peer review actions reported to the National Practitioner Data Bank.” Id.

52. As another South Dakota doctor, commenting on peer review, said, “[wlhen it’s not
about the money — it’s about the money. When it’s best for patients — it’s about the money. When
it’s best for the professioh —it’s about the money. At the end of the day — doctors first, money
second, patient.s third.”

53, Ultimately, the secrecy of peer review undermines patient care because it
encourages doctors to stick their heads in the sand. As aresult of this lackadaisical attitude toward
patient safety, approximately 1 in 4 of all hospital deaths are preventable; 1 in 3 hospital procedures
expose patients to risks without improving health; and 30% of acute care patients and 20% of
chronically ill patients receive éal'e not indicated. Dubois RW, Brook RH, “Preventable Deaths:
Who, How Often, and Why?” 109 Annals Intern. Med. 582, 582-89 (1988), Brook, RH et. al.,
“Appropriateness of Acute Medical Care for the Elderly: an Analysis of the Literature,” 14 Health
Poly’s 225, 225-42 (1990), Nat’l Quality Forum (Forum for Health Care quality Measurement and

Reporting), A Call to Action 2 (2001), http://www.qualityforum.org. More recently, the Journal
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of Patient Safety, determined that as many as 440,000 people die from preventable medical errors

every year. http://www.forbes.com/sites/leahbinder/2013/09/23/stunning-news-on-preventable-

deaths-in-hospitals/#688d4afPad08.

54,  Maintaining peer review as an absolute privilege essentially turns over any
oversight or regulation to the hospitals and their administrators. As Jerome P. Kassirer, M.D., the
former editor of the New England Journal of Medicine stated, this arrangement leads to abuse like
what we see in these lawsuits before the Court:

Unfortunately, when it comes to setting standards of accountability and ethical

behavior, our professional organizations and medical institutions have often

faltered. In the guise of accountability, their efforts have often yielded lax standards

that were intentionally and flagrantly self-serving,

Kassirer, Jerome P., “Pseudyaccountability,” 143 Annals of Internal Med. 587 {2001).

55.  1highlight these problems with peer review because I believe that the Defendants
have used their influence with the SDSMA physician leadership to request this amicus. For
example, Dr. Carpenter, in addition to being a member of the SDSMA executive committee, 13
also on the Board of Directors of Constellation, the parent company of MMIC ~ the same medical
malpractice insurance company that insures many of the Defendants in this case and is financially
interested in the outcome of this Court’s decision; Dr. Milroy, in addition to being a member of
the SDSMA executive committee, is actually a Defendant in this case and has operating privileges
at co-defendant Avera Sacred Heart; Dr. Saloum, in addition to having been a recent member of
the SDSMA executive committee, served as 'board chair for Defendant Avera Health; Dr. Aaker,
in addition to being a member of the SDSMA executive committee, practices in the emergency
room at Defendant Avera Sacred Heart,

56,  Itis my belief that the most important concern in health care should be the health

and safety of the public rather than the power and profits of the providers.
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57.  No other business is allowed to provide services and goods to the public without
any oversight or transparency. No other service industry takes as much of the public’s money as
does healthcare. No other service industry is as important to the public’s welfare as healthcare.

58.  Asthe adage goes, all power corrupts, but absolute power corrupts absolutely. The
position of the SDSMA physician leadership reflects the absolute corruption of the health care
systems in South Dakota. According to their amicus position, doctors and hospitals should be
allowed to commit perjury, commit crimes, and lie and steal from their patients without
consequence or oversight. From my discussions with other doctors, they do not believe that
hospitals should be allowed to use peer review to cover up crime or fraud. As such, I oppose the
South Dakota State Medical Association’s petition for amicus.

59. It is my understanding that the American Medical Association opposes economic
credentialing. FEconomic credentialing is when a hospital extends privileges to a doctor not
because of his or her skills as a physician but because of the revenue he or she is projected to
generate. One of the only ways to ensure that economic credentialing is prevented is to allow civil
actions against hospitals for negligently credentialing doctors.

60.  Virtually all non-conflicted doctors agree that economic credentialing should be
prohibited. South Dakota State Medical Association’s request to file an amicus in this case is a
tacit approval of economic credentialing and I oppose its amicus request on that basis as well.

61.  SDSMA’s physician leadership support of these defendants’ improper use of the
peer review shield offends traditional notions of promoting the healing of the public. This Court
entered a stay on all proceedings on these cases. Avera, however, continues to pursue collection
actions, For example, Avera obtained a judgment against Plaintiff Christa DeJong and is now

garnishing her husband’s wages. A true and accurate copy is attached as Exhibit G. Ms, DeJong
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was rendered disabled as a result of Soosan’s unnecessary spine fusion surgeries which are the
subject of her lawsuit against these defendants. She is also suffering from leukemia, Nonetheless,
Avera utilized a collection agency it owns and controls to go after Ms. DeJong at the same time
she was batred from pursuing her case against the Defendants. A true and accurate copy of Avera’s
ownership stake in the. collection agency is attached as Exhibit H.

62. The South Dakota State Medical Association’s physician leaders influence
decisions to provide lobbying services and litigation support to doctors and hospitals in South
Dakota. Similarly, malpractice companies like MMIC are members of PIAA, a trade association
that represents and lobbies for medical professional liability companies.

63.  Patients, on the other hand, have no political power, no organizations, no lobbying
associations, and no voice for patient safety in South Dakota. All of the organizations that claim
to protect patient interests are now reflecting the doctors’ and hospitals’ interests instead.

64.  What is lacking from SDSMA’s physician leadership’s request to aid these
defendants is perspective.

65.  Plaintiffs in these lawsuits have been maimed and disabled which translates into
human suffering in the form of emotional, physical and economic agony resulting in the
destruction of families. While their cases grind through the court system, these injured patients
struggle every minute with broken bodies, broken spirits and broken finances. Some involved
have already died and others likely will die without any resolution.

66.  The stakes are high for patients when peer review is protected. Healthcare is the
number one cause of bankruptey filings in the United States. Medical Bills are the Biggest Cause

for US Bankruptcies, www.cnbe.com/id/100840.  Most medical bankruptey filers were middle-

class, well-educated homeowners and three-quarters of filers had health insurance that didn’t cover




the medical costs. ““Unless you're Warren Buffett or Bill Gates, you’re one illness away from
financial ruin in this country,”” says lead author Steffie Woolhandler M.D., 6f the Harvard Medical
School, in Cambridge, Mass, ‘If an illness is long enough and expensive enough, private insurance
offers very little protection against medical bankruptey, and that’s the major finding in our study.”

www.cnn.com/2009/HEALTH/06/05/bankruptey.medical. bills/index.html? s=PM:HEALTH.

67.  The perspective from the physician, hospital and malpractice insurance company is
an altogether different story. While patients are saddled with skyrocketing healthcare costs, profits
have never been higher for the healthcare industry. Asa general surgeon having been a member
of Yankton Medical Clinic, P.C., I can attest that individual South Dakota doctors enjoy
extraordinary incomes. Public court documents revealed that a general surgeon employed in the
Avera system has annual earnings in excess of $1,000,000. Krouse v. Krouse, 2™ Jud. Cir., Lincoln
Co., SD #12-545, findings of the Honorable Susan Sabers, Circuit Court Judge.

68.  Defendant Avera Health and Avera Sacred Heart Hospital had combined total
revenues in 2013 of more than $250,000,000 and net assets of nearly $500,000,000. 2013 IRS

Form 990, http://foundationcenter.org/findfunders/990finder/. In the same year Avera Health’s

CEO received individual compensation of $1,371,237 and the CEO of Avera Sacred Heart
Hospital received individual compensation of $506,498. Id.

69.  MMIC, the medical malpractice insurance company that insures some of the
Defendants in this case and nearly 3 out of every 4 physicians in South Dakota, in 2014 had a net
income of $35,000,000 and total assets in excess of a billion dollars. MMIC 2014 Annual Report,

http://www.mmicgroup.com/pdf/annualreports/MMIC 2014 AnnualReport.pdf. MMIC had a

policyholder’s surplus of $310,203,000. Id.
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70. MMIC has created an additional income stream for its policyholders and
incentivized physicians to join in a global effort to deny any reimbursement to any injured patient
by distributing dividends when medical malpractice payouts are low. In 2013, MMIC paid
$6,000,000 back to policyholders, bringing the total of distributed dividends since 1994 to more
than $114,000,000. MMJC : 2013 Annual Report,

hitp://www.mmicgroup.com/annualreports/2013 AnnualReport/

71.  MMIC has developed powerful influence at the highest levels of South Dakota’s
medical complex with thé successful placement of Mary Carpenter, M.D., one of its controlling
board members, 1) on the executive committee of the SDSMA, 2) as recent president of the South
Dakota Board of Medical and Osteopathic Examiners, 3) as medical director for South Dakota
Medicaid and Corrections Health, 4) as medical consultant for the South Dakota Department of
Health, and 5) as SDSMA delegate to the AMA. Dr. Carpenter is necessarily conflicted in her
obligation to protect the public by rooting out bad doctors when doing so will result in financial
liability for her insurance company and its shareholders. “No man can serve two mastets: for
either he will hate the one, and love the other; or else he will hold to the one, and despise the
other.” Matthew 6:24.

72.  The political disparity between patients and medical related corporations is
highlighted by the fact some of Dr, Czu*penfer’s appointments to South Dakota positions ate made
by South Dakota’s Governor. While, the Governor is not a Defendant or employed by a Defendant,
his Lieutenant Governor, Matt Michels, is. Defendant Michels not only serves as Lt. Governor
but he is also paid by Defendant Avera Health as legal counsel. According to Dr. Neumayr, of
Defendant Avera Sacred Heart’s MEC, Defendant Michels was instrumental in convincing the

medical staff to approve Soosan despite the medical staff’s original disapproval. See, Exhibit A.




73. MMIC’s lobbying efforts, financial incentives and infiltration of medical and

| political organizations has paid off. In 2013, in additién to record profits, MMIC physicians won
39 of 40 trials against patients for a 97% success rate. MMIC 2013 Annual Report, supra.

74.  MMIC attributes its amazing success, in part, to its Physician Advisory Committee

(PAC) described as:

In addition to supporting our policyholders’ financial interests, we also fiercely
defend their reputation and integrity. Our defense team is comprised of committed
and experienced professionals, including claim consultants, defense attorneys,
media crisis consultants, and support for physician policyholders facing litigation.
Our Physician Advisory Committee (PAC) consists of a panel of doctors who meet
regularly to review and evaluate complex cases, providing another level of
expertise to protect our members. And, in every state in our market, we partner
with the most experienced malpractice law firms to provide detailed advice and
support to our policyholders.

Id.

75. MMIC’s Physician Litigation Support Program even includes, “coaching on how
to be a credible and persuasive witness ... .” MMIC 2014 Annual Report,

http://Www.mmicgroup.com/pdf/annuah'epons/MMIC 2014 AnnualReport.pdf.

76.  The physician members of the executive committee of SDSMA would be naive
indeed to believe that injured patients only deserve recompense for their injuries in 3% of tried
cases given the staggering statistics making medical malpractice the third leading cause of death
in the United States.

77.  Even MMIC, while minimizing the statistics, acknowledges the danger of
healthcare in comparing healthcare to aitline travel. MMIC points out that a passenger has a 1 in
1,000,000 chance of being harmed in an aircraft while a patient has a 1 in 10 chance of being
harmed while a patient in a  hospital. MMIC  Brink, Spring 2015,

http://www.mmicgroup.com/pdf/MMIC Brink%20Magazine 2015%20Spring.pdf . In fact, 990
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people worldwide died in plane crashes in 2014 while 440,000 patients die annually from

preventable medical errors in the United States alone. hitp://news.aviation-

safety.net/2015/01/01/despite-high-profile-accidents-2014-was-the-safest-year-ever-according-

to-asn-data/. hitp://www.forbes.com/sites/leahbinder/2013/09/23/stunning-news-on-preventable-

deaths-in-hospitals/#688d4af9ad08. Thus, a person’s chance of dying in a plane is only .2%

compared to dying from malpractice.

78.  MMIC’s analogy of comparing the airline industry to healthcare is particularly
pertinent. The airline industry has developed its impressive safety record through intense
regulation by the Federal Aviation Administration. The health care industry has arrived at its
abysmal record of preventable patient deaths via self-policing and peer review. Air travel would
be a disaster if the airline industry took up peer review and abandoned its absolute transparency
including press conferences following any crash or close call to explain the root cause analysis of

the event.

79.  In healthcare, however, protected peér review serves as a barrier to transparency
with patients, prevents further physician and patient education, and does not facilitate root cause
analysis of adverse medical events despite their unacceptable frequency of over 1,200 preventable
deaths per day.  The mere volume of preventable medical deaths is definitive evidence that
protected peer review fails to provide even minimal patient safety protection.

80. AOPA, the largest general aviation association in the world, has embraced the
tenets of the Hippocratic Qath in the context of air travel safety more genuinely than the SDSMA
~ is applying it in the context of patient safety by its support of peer review.

It is a widely held, yet historically questionable, belief that the father of

modern medicine, Hippocrates, coined the phrase “First, do no harm” as
one of the primary tenets of the Hippocratic Oath. The concept is simple,
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but critically important: You are there to use your skills and training to help
heal people, Do not practice your art in a manner that harms people.
Aircraft mechanics have a similar responsibility. Our job is to maintain the
airworthiness of the aircraft so that it remains safe to fly.

htto://www.aopa.org/News-and-Video/All-News/2016/Januarv/20/Aircraft-Maintenance-First-

do-no-harm, If the airline industry accepted medicine’s failed peer review approach, jumbo jets
would drop from the sky at the rate of 3 or 4 every day. Applying peer review to air travel would
result in the airline describing the reasonableness of the flight plan but withholding the known fact
that the pilot has demonstrated signs of incompetency.

81.  SDSMA’s flawed reasoning to justify its support for these defendants via protected
peer review is also apparent when the analysis of informed consent is explored. Malpractice
insurers preach the necessity of providers documenting that they have obtained the informed
consent of the patient prior to treatment in order to successfully defend against potential lawsuits.
The present state of peer review makes informed consent an impossibility. How can any patient
provide informed consent for an otherwise reasonably safe procedure when peer review conceals
that the doctor like the incompetent pilot presents a danger?

82.  The shortcomings of the secrecy and immunity components of protected peer
review became apparent when I and others complained to the South Dakota Foundation for
Medical Care and the South Dakota Board of Medical and Osteopathic Examiners a:nd its
investigatory mechanisms about Soosan. Although charged with the duty of protecting patients,
these organizations did nothing. In fact, an investigation was suppressed. Since then, the South
Dakota Attorney General has indicted Soosan for some of his crimes.

83.  The SDSMA leadership’s support of protected peer review is also misplaced
because protected peer review punishes good doctors that work diligently for patient safety. In

effect, SDSMA’s request to file an amicus brief in support of these Defendants reflects its
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allegiance to the medical corporations and its abandonment of its independent physician members.
Just as Avera hijacked the medical staff and peer review process in the Avera Marshall Medical
Staff case for control, or manipulated the MEC in this case to secure a profitable bad doctor,
hospitals also use “sham peer review” to threaten physicians:

Two types of physicians are targeted in sham peer review. The first are often

competitors to an often larger, more powerful physician group. The second are

often outspoken critics of patient quality of care or safety issues seen as

whistleblowets by hospital leadership.

Clinical Peer Review in the United States: History, Legal Development and Subsequent Abuse,
World J. Gastroenterol 2014 June 7; 20(21):6357-6363.

84.  These good doctors, who strive to improve the quality of patient care and criticize
the hospital’s deficiencies in patient ‘ services, “find themselves victims of sham peer review
without any timely legal recourse.” Id.

85.  Because of the hospital’s leverage of near absolute immunity for peer review, these
good doctors are forced to either fight in court at substantial financial and reputational cost, retract
statements seen as unfavorable by hospital executives orresign, Id. Thus, when the hospital has
the secrecy of peer review to withhold knowledge of known dangers from patients and to silence
good doctors who want to reject bad doctors and be honest with patients, patients don’t even have
a chance to protect themselves,

86.  The Defendants in these cases wield considerable power. They have used that
power to obtain the amicus request from the conflicted leadership of the SDSMA. The suggested
foundation of the protected peer review argument is to promote patient safety. Yet, the patients
have no say. Basic fairness and simple decency dictate that it is time to end the charade and accept

that the fox guarding the henhouse is unacceptable in the important matters of public health.
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87. My testimony is shaped by a desire to improve healthcare and humanity by
following through with my Hippocratic Oath to do no harm. My experience comes from being
inside this medical system for over 50 years. I am not paid, I have no medical organization,
inyestment or insurance company to protect. It is time to put the patients ahead of profits and so
as a member of SDSMA, I object to the SDSMA’s physician leadership’s unilateral amicus
request.

Dated this & w‘day of February, 2016.

| [’%(” ey A (”(W 3&'@3‘ ""“‘“"\% e

Harald Lars Aanning

Subscribed and sworn to before me
this day of February, 2016.

WMW\E |

My commission expires: D215 1§
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EXHIBIT A



AFFIDAVIT OF HARALD LARS AANNING

State of South Dakota )

.88

County of Yankton )

Harald Lars Aanning, being first duly sworn on oath, deposes and states as

follows:
1.

B W op

10.

11.

12,

I make this Affidavit from my personal knowledge.

1 am a resident of Yankton, South Dakota.

I am a physician licensed in the State of South Dakota.

I am retired from surgical practice but continue to practice medicine pro
bono at a local hospice facility.

Since my retirement [ have been devoting a great deal of time and energy
researching and analyzing medical/legal issues that impact the safety of
the public in healthcare and promate quality of care.

I continue to publish medical articles and present at various medical
conferences.

My interest in research and writing requires the collection of data and
opinions,
To that end, and due to my age of 75 years, I sometimes use a pocket

recorder to memorialize conversations in case there is particularly
interesting information that gives me ideas for my writing or further

research.

Over the last several months, I have come to appreciate the unfairness and
failures in application of the peer-review systems employed in South
Dalkota.

The events relating to the licensing and credentialing of Allen Sossan, D.O.
and my personal experiences with a family affected by Dr. Sossan, have
been of significant concern to me.

1 was outraged to learn that some active members of our area medical
community were privy to significant care and safety issues concerning Dr.
Sossan, yet failed to inform and protect the public.

Recently, [ recalled that [ had memorialized a conversation that T had with
my dear friend and colleague, Robert J, Neumayr, M.D,, on January 25,

y
9.

2014, wherein we discussed the issue of credentialin

1 EXHIBIT | )
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13.

14.

15.

16,

17.

18.

19,

20.

Dr. Neumayr has intimate knowledge about the politics involved with
credentialing and safety, particularly in regard to Dr. Sossan, as a member
of the Medical Executive Committee (hereinafter “MEC”) at Avera Sacred
Heart Hospital during the time that Dr. Sossan first applied for privileges

at Avera,

The content of the January 25, 2014, conversation, as it relates to my
credentialing discussion with Dr. Neumayr about Dr, Sossan, is attached
to this affidavit as Exhibit A and accurately reflects the content of the

conversation.

The person, Dan Johnson, I refer to during the taped conversation, is Dan
Johnson, M.D. who is associated with Lewis & Clark Specialty Hospital.

As you will recognize from the language used during the conversation and
the sarcastic remarks and tone, I was not expecting to disclose this

information.

However, as much as it pains me to do so, for obvious reasons, and as
embarrassed as [ am about many of the remarks in Exhibit A, T am morally
obligated to disclose this conversation as a physician who pledged to

follow the Hippocratic Oath,

In addition to the need to correct a public safety issue, I am strongly
advocating that physicians on the MEC at Avera and any mcdical
institution should be allowed to function with autonomy and without

coercion from hospital administration and its lawyer.

I am advised by physicians that were on the Avera MEC, that the
committee had evidence through their informal physician contacts and
networks that Allen Sossan, D.O. had prior issues regarding patient safety
and staff abuse that caused the committee to initially vote against granting

Sossan privileges.

I was further advised that it was only after Matt Michels, the attorney for
Avera, expressed to the MEC that Avera desired Dr. Sossan to be
credentialed and that Avera also feared a lawsuit from Dr. Sossan, that the
committee changed its vote to give privileges to Dr, Sossan.

I am told that even after the Avera administration and attorney Michels,
attempt to subvert the autonomy of the MEC, that some of the board
members held firm and voted against Dr. Sossan.

I recognize and applaud the physicians that stood fast and voted their
consciences because I understand, [rom years of personal experience as a



credentialed surgeon on the medical staff at Avera, that Avera is powerful
and formidable

23. I also understand the code of silence that is ingrained into physicians to
keep quiet about medical matters or face reprisal and retribution.
Fortunately, I'm too old to worry about that anymore.

24. Itisalso important to understand that my motivation for disclosure of this
material, includes the fact that the peer review system is grossly flawed in

such a way that patient care was and is jeopardized.

It is unconscionable that the present system allows medical insiders to
possess information necessary to protect themselves, their families and
friends from medical harm and denies the public access to the same

necessary information, exposing the public to harm.

25.

26.  The fundamental obligation of a physician is to do no harm. People were
harmed.

27. I believe this information should have been available to the public before
anyone was placed in harm's way. Accordingly, I do not feel that I have a
right to withhold the information contained in Fxhibit A.

Dated this_ /9 day of May, 2014.

Harald Lars Aan ning

Subscribed and sworn to before me
this _ ;!0’ day of May, 2014.

Not: Yy ihilic- Somtly DJ kota

it \QM‘"
My commission expires: gt el N



Relevant Excerpts of Harald Lars Aauning, M.D. Discussion with

Robert [, Neumayr, M.D. on 25% lannary 2014, at Dr. Neurmayr's shed

Aanning:

Neumay

Aanning:

Neumayr:

Aanning:

Neumayr:

Aanning:

Neumayr;

Aanning:

Neumayr:

Aanning:

Neumayr:

Aanning:

Neumayr:

Aanning:

Neumayr:

Aanning:

Neumayr:

Aanning:

Neumayr:

Aanning:

Hey, I've got some stuff [ want to share with you. You know, I'm
surfing on the Internet, and uh what I found was, I found uh the

hospital has like a verification system.
What s that?

Uh, credentialing systein...

Oh yeah?

.andit's like a 105 pages.

Really?

Yeah. Did you get the stuff ! sent to you? Isent you the letters that the

South Dakota Foundation sent to Bockholts, the family in Fordyce...

They sentletters to the family?

They sent a letter to the family... what’s his name uh..Steve uh.
[s that in response to the inquiry?

Yeah.

How did the letter sound? Rubber stamped type stuff?

Oh yeah. Said that we went through the whole thing, we're the peer
review organization, this is what we do. You kriow, looking up that

stuffand they found nothing. And the.

It was true, there was nothing, There was nothing,

Did you see that? Did you see his charts? Sossan’s charts?
Ok, you mean how bad he is?

Yeah.

I know it but there is nothing official. That was the problem,

No, no, no, no, no. Not official, but that doctor’s supposed to get the

charts...
Oh, oh, ah.

And review them..,

SR R I I
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Neumayr:

Aanning:

Neumayr:

Aanning:

Neumayt:

Aanning:

Neumayr:

Aanning:

Neumayr:

Aanning:

Neumayr:

Aanning:

Neumayr:

Aanning:

Neumayr:

Aanning:

Neumayr:

Aanning:

Neumayr:

Aanning:

Neumayr:

Aanning:

Neumayr;

Oh, you're talking about when there is a case, yeah, yeah, yeah. Ok,

And so what happened there was that uh, if that guy had looked at the
indications for procedure, and seen all the other notes ...

Oh yeah,
... he would have seen that all those indications were fabricated.

Sure. Well, he didn’t look. Plus he didn't know a shit about it.

He dldn’t give a shit.

No.

Now, did you know, did you know that there's a case of the medical
staff of the Marshall, Minnesota versus Alvera? Did you know that?

No.
Did you know anything about this?

No.

Well, these are yours. Uh, it's got my stuff, you know that I don’t need
any more because I'm using up the paper.

Let me see this.
But what that s, is.
What's that about? They want out of their contract?

No, they uh, they uh, they don't want the hospital telling them how to
run their medical staff. They want to be independent and they want

their credentialing to be independent.
[laughs] Wow. Staff Avera Marshall Regional Medical Clinic.
You didn’t know about this?

Aren’t they owned by Avera?

Uh, apparently not. The hospital is owned by Alvera.

Yeah.

But anyway, it's really interesting, And here's a three page. SoIdon't
know how they ruled on this.

[laughs] That's funny.



Aaaning:

Neumayr:

Aanning:

Neumayr:

Aanning:
Neumayr:

Aanning:

Neumayr;

Aanning:

Neumayr:
Aanning:

Neumayr:

Aanning:
Neumayr;

Aanning:

Neumayr:
Aanning:
Neumayr:

Aanning:

Neumayr:
Aanning:

Neumayr:

[n other words, you know, when you were doing,

Is this some of the details here?

Yeah, there's more here. In other words, when you were doing your
credentialing, they want the medical staff to decide whether a guy...
and have the hospital give oversight but not to determine,

The determination {s done by the Board of Trustees,

At Alvera?

Yes.
Yeah, well you know, that's what they wanted to do here too. But the
docs rose up,

That's what they do do. [inaudible] That's funny.

Say, how did you know uh, how did you know that guy, Dan Johnson,
tried to persuade uh Pam Rezac?

Somebady on the Executive Committee told me that,

So, that’s the stuff that doesn't fly here,

He’s gonna lie. Causeifhe comes ta courtand you ask him that and
he'll have to lie.

Of course they all lie. There's no problem with that.
Oh sure, but then you have to make sure whoever you talk to, lies too.

So, then P-Rat, Pam Rezac, tells Matt Michels go tell those guys we
need him.
[don't know how that went...but that's what happened.

Anyway, here.

This is amazing,

Oh, if I'd a been still part of the Clinic. You know what they’ve done in
South Dakota? It's a fait accompli. They've taken all your stuff away

from you guys.
Oh, [ know, totally,
And you never even Knew [t

Oh yeah, nobody even gave a shit. [ust like ...



Aanning:

Neumayr;

Aanning:

Neumayr:

Aanning:

Neutnayr:

Aanning:

Neumayr:

Aanning:

Neumayr:

Aanning:

Neumayr:

Aanning:

Neumayr

Aanning:

Neumayr:

Aanning:

Neumayr:

Aanning:

Neumayr:

Why didn’t ... we would have risen up.

. just like they changed the law 20 years ago to allow doctors to be
employed by hospitals, Up till then these doctors could not be
employed by a hospital. You know who supported it? Fucking

surgeons in South Dakota,

Yeah, | didn't know that,

I'know you didn’t. [ told the bastards they were crazy but they didn't
listen to me,
* * ¥

I needed to tell you this, that uh, they want their credentialing, their
peer review, their decisions about what's good for the patient to be

completely independent ..,
Of the hospital,

... from the hospital. That's what these are all about.

Sure.

So I'thought I'd give you that.
Thank you. [laughing]

Isn’t that interesting?

* * ¥

The thing is, that's funny, is that uh do you know who would have
supported this? The pathologist that was the head of ... [inaudible]

Oh.

Tom.

Oh, Tom. Yeah,
He was ...

Tom th ..

He was active ...
He's in Aberdeen, Oh, his wife wanted to go to Washington.

.. he was aware of something like this and he was very much trying to
get the medical staff independent of the hospital.

\‘.'Q “
e
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Aanning: Right.
That's what pissed Pam off and that's why my son-in-law got the job, |

Neumayr:
think, partially, partially. Plus he's a good guy.
* X* *
Aanning: 'm looking up this thing about South Dakota [inaudible] ... how did

Hosana get vetted? Was it through the credentialing thing of the
hospital? Because then they didn’t do their job because in that 104

pages ...

Neumayr:  Yeah.
... oh shit, they gotta look through everything,

Aanning:

Neumayr:  They didn't.

Aanning: They must not have done their job.

Neumayr: They don't give a shit. They don't look at that stuff.

* * *

Aanning: Butaccording to this, you see? If you read this, what wouldn't have
happened is, if their medical staff in Marshall had turned Sossan
down, they would not have Matt Michels going in there and saying
“hey you got to do something a little bit different.”

Neumayr; Maybe. Because see the whole, the whole, how should I say? The
shtick. The shtick is you're going to get sued, if you do this. He's going
to sue you.

Aanning: So see Sossan, how can, how can any doctor, even if he's like Sossan,

threaten Michels with a suit? Michels would have just told him to fuck
off.

Neumayr; No.

Aanning: You don't think so?

Neumayr:  They don’t wantany suits. They don't want their name in the lights,
and, they sure don't want to be drug into the fact that they're keeping
medical care out of the community,

Aanning: So, for that, the haspital backed this guy up, forced you guys to

acquiesce...

Neumayr: [ think so.



...and fucked up all these people in Yankton,

Aanning:
Neumayr: [ think so.
Aanning: We gotta write that up.
Neumayr: Ithink so,
Aanning: We gotta write that book.
* * ®
Neumayr: Who was it? Who was it that uh? This happened before too, Uh, i

can’t remember what it was,

Aanning: What, when [ applied for privileges?

No, it was when the fucking chiropractors wanted to order MRIs and

Neumayr: '
CAT scans. The medical staff voted not to do it and they did it anyway.

Aanning: [ didn't know that,
They ran right over us. Idon’t know if they’d do it anymore because |

Neumayr:
think Medicare won'tallow it. But, the hospital thought it was just
fine, It's all aboul money Lars.

#* * *
Aanning: You know why? Because we should tell them, “stand your ground,

otherwise you get fucked like we did.”

Neumayr;  Right,
And, you know, we could use that example of Sossan, as an example
because ...

Aanning:

Neumayr: How things went awry,
... because, because if it's up to the hospital, they'll get docs on their

Aanning:
staff that fuck up the ..., /

Neumayr:  Oh sure. They, they always have. They always have. Up till, up till the
rules changed. Now that the chief, now that the MEC is the chairmen
of the departments, they've fost control of the MEC, That's why she's
wants to do this new committee thing she’s trying to work on, She's
trying to run by the MEC. Oh, yeah, they're all fuckers.

Aanning: They mean to do away with the MEC,

Neumayr: No, no, they want the MEC to be de-nutted. That's what she's trying to

do.



Aanning:

Neumayr:

Aanning:

Neumayr:

Aanning:

Neumayr:

Aanning:

Neumayr:

So that the committees all headed by each chairman.

That's what it is now, No, see, with the MEC right now it is the
chalrmen of the department uh, plus an at-large member uh, plus |
think two from the hospital which would be the pathologist which is
fine, and also uh Pederson., Otherwise it's all us. We have complete

control.
Oh, you have no control you mean.
Well, we have complete control on the voting,

So, Michels steps in and says that we would like you to, or does the
Board of Trustees just over-rule you?

I don’t think, that won't happen again because the way Sossan turned
out they won't do that anymore.
They know they fucked up?

Oh sure they do! Oh yeah, they’re never going to admit it but they
know it. Oh hell yes, Lars. They fucked up beyond bellef!
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AFFIDAVIT OF WILLIAM B, WINN, D.O.

State of Texas )
189
County of Hunt )

william B, Winn, D.O., being first duly sworn on oath, deposes and states as

follows:

e opor

10.

I am a resident of Texas.

I am a board certified physiatrist.

1 make this affidavit consisting of 3 pages from my personal knowledge.

In 2006, I began employment as a physiatrist at Faith Regional Hospital in
Norfolk, Nebraska.

During my employment with Faith Regional Hospital, I was contracted out
by Faith Regional Hospital to Avera Sacred Heart Hospital in Yankton,
South Dakota to work as a physiatrist.

I subsequently formed an independent corporation and independently
contracted with Faith Regional Hospital and Avera Sacred Heart Hospital
to perform medical services for each.

I left Avera Sacred Heart Hospital in 2013.

I am familiar with an orthopedic spine surgeon, who went by the name
and title of Allen A. Sossan, D.O. (hereinafter “Sossan”), and who was a
privileged surgeon at both Faith Regional Hospital and Avera Sacred
Heart Hospital at certain times when I was also performing medical
services at Faith Regional Hospital and Avera Sacred Heart Hospital.

I am also familiar with many of Sogsan’s surgical patients, having provided
medical services to the same patients who suffered injury at the hands of
Sossan.

While at Faith Regional Hospital, I became aware of serious issues
regarding Sossan that negatively impacted on patient safety and that were
well known to Faith Regional Hospital administration and management.




1L,

12,

13-

14.

15.

16.

17.

18.

10.

20.
21.

The most significant problem posed by Sossan was that Sossan falsified
patient charts in order to justify performing unnecessary procedures on
his patients.

The most widely known of Sossan’s fraudulent activities involved Sossan
disregarding the opinions of the radiologists and creating erroneous chart
findings from Sossan's personal reading of x-ray, MRI and CT scans that
falsely gave Sossan diagnostic criteria to justify otherwise unwarranted

surgeries,

. 1 spoke personally with radiologists at Faith Regional Hospital that

complained about Sossan’s conduct in falsifying radiological results.
Sossan experienced outcomes that fell far below any acceptable standard
and many times resulted in disabling injuries to Sossan’s patients.

Sossan improperly performed procedures at multiple levels and Sossan’s
poor technique often resulted in misplaced hardware in the patients’
spine. ‘

Sossan also did a great deal of injection work and engaged in the
performance of unnecessary injections, nerve blocks and radiofrequency
ablation.

Ultimately, Faith Regional Hospital banned Sossan from performing
surgery at Faith Regional Hospital.

After Sossan’s discharge from Faith Regional Hospital, 1 learned that
Sossan was trying to obtain privileges at Avera Sacred Heart Hospital in
Yankton, South Dakota.

When I learned of Sossan’s attempt at securing privileges at Avera Sacred
Heart Hospital, 1 personally intervened to report the above-described
problems regarding Sossan to Avera gacred Heart Hospital in the interests
of patient safety.

In my opinion, Sossan posed a danger to the public.

1 personally talked with Barry Grabam, M.D., Avera Sacred Heart
Hospital’s Medical Director, who was the liaison between the medical staff

and the Avera Sacred Heart Hospital administration.



22, 1formally discussed Sossan’s problems at Faith Regional Hospital with Dr.
Graham and strongly voiced my opinion that Sossan posed a danger to

patients and should not be granted privileges.

Felbuary — (/9)

Dated this S day of-dJenuary, 2015

Wiliam’B. Winn, D.O.

The foregoing Affidavit of William B. VZ[i(;m, D.O., consisting of 3 pages, was
subseribed and sworn to before me this 02 day of Mom.

\/@ 1o vZ/ KOMW%

Notary Public- Texas
My commission expires: _Sé[/i// (4
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1 STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT 1 BY MR, LANDON:
:88

2 COUNTY OF  YANKTON ) FIRST JUDICIAL CIRCUIT 2 Q Please state your name for the recoxd.

3 *****W******‘k**‘k**'i*******i"k*'k*'k*********W*i**************** 3 A Thomas J. POSCh.

4 JILL T. SPRAKEL, ; 4 Q Is it okay Lf I call you Tom today on the

5 Plaintiff, ; 5 deposition?

6 vs. ) cIv, 15-250 € A Yes.

)
7 DON 8WIFT, II, D.O., ) 7 Q Tom, 1'm Steve Landon, wa've met, I represent the
SCOTT SHINDLER, DPBM, )
8 DOUG DOORN, CEO, AND ) 8 defendants in a lawsult entitled Jill T, Sprakel
LEWIS & CLARK SPECIALTY )

9 HOSPITAL, LLC, g 9 versus Don Swift, 1Y, D.,O,; Scott Shindler, DPM; CEO
10 Defendants. } 10 (sic); and Lewis & Clark Specialty Hospital. You
ll ***********\k**‘k*wﬂ********'k*‘k****************‘k********‘k*i*** 11 are here as a witness to tastify iﬂ that lawsuit
12 APPEARANCES: Mr. Timothy L. James 12 today. Do you understand that?

Attorney al Law
13 p. O, Box 878 13 A Yes.
Yankton, South Dakota 57078
14 ATTORNEY FOR THE PLAINTIFF; 14 And you are here pursuant to a subpoena duces tecum
15 Mr. Stephen C. Landon 15 under which you provided the documents, I'm going
Attorney at Law
16 P. O, Box 2498 16 to show what has been marked as Exhibit 1. Is that
Sioux Falls, South Dakota 57101
17 ATTORNEY FOR THE DEFENDANTS; 17 your understanding?
18 Mg, Kristine K, O'Connell 18 2 Yas.
Attorney at Law
19 P. O. Box 5027 19 Q Couple preliminary matters. We are taking down the
Sioux Falls, South Dakota 57117-5027
20 ATTORNEY ¥FOR THOMAS J. POSCH. 20 testimony today. You and I both have been through
21 PROCEEDINGS: The above-entitled matter comnenced at 21 this routine before, I'm going to ask you to listen
8 o'clock a. m, on the 6 day of
22 January, 2016, at the Lewis & Clark 22 to my questions, answer the question I've asked and
Speclalty Hospital, 2601 Fox Run Parkway,
23 Yankton, South Dakota. 23 then wait for me to ask another question, is that
24 24 okay?
Dean Schaefer
25 Freelance Court Reporter 25 A Yes,
Yankton, South Dakota
2 [

1 {Counsel agreed to the following stipulation) 1 Q If you have questions about the guestion I'm

2 STIPULATIONW 2 asking, if you don't understand it, if I haven't

3 It is stipulated and agreed by and between the 3 stated {t clearly, please let me know and I'll try

4 above~named parties through their attorneys of recoxd, 4 to rephrase, all right?

5 whose appearances have been hereinabove noted, that 5 Yes.

6 the deposition of Thomas J. Posch may be taken at this time 6 I do not mean to Interrupt you at any point. I

7 and place, that is, the Lewis & Clark Specialty Hospital, 7 sometimes fall into a bad habit of interrupting.

8 2601 Fox Run Parkway, Yankton, South Dakota, on the 6 day of 8 Please just tell me if you are not done with your

9 January, 2016, commencing at the hour of 9 AM,; sald g answer, okay?

10 deposition taken before Dean Schaefer, a Notary Public 10 A Okay.

11 within and for the State of South Dakota; said deposition 11 so, for example, Lf you pause and I think you are
12 taken for the purpose of discovery or for use at trial or 12 done and start to ask you another question, I'm not
13 for each of the sald purposes, and insofar as counsel are 13 intending to cut off your answer, Tom, so if you

14 concerned the reading and signing of the transcript by the 14 have more to say on a previous questlon, just let me
15 witnese 1s not waived, and the original of the depusition 15 know that you weren't done answering, is that fair?
16 will be mailed or PDF'd to the defendants' counsel to be 16 & Yes.

17 filed at the appropriate time. 17 Thank you. Tom, when is the first time you met

18 Tt ig further stipulated that all cbjections are 18 Jill Sprakel?

19 reserved until the time of trial, except as to tha form of 19 A Probably wintertime of 2010, 2011.

20 the question, 20 When did you first become associated with Lewis ¢
21 21 Clark Specialty Hospital?

22 22 A 1 was offered the position as a radiologist in the
23 23 fall of 2010 to begin working when the radiology

24 24 department opened which was early 2011

25 25 o} So did you have any knowledge or acquaintance with
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1 coming after you as well? 1 Qkay.

2 A Yes. 2 -~ according to Doug Doorn.

3 Q And -- and people coming after you, who did you 3 Okay. Then you next say that Kent also told you

4 pelieve those people to be? 4 directly that your work is too precise?

5 A swift, 5 Yes.

6 Q Okay. 6 Tell me what it means when surgeons are telling a

7 A And Patrick was with him, 7 radiologist that they have reports that are not

] Q Okay. &nd that's what I want to -~ want to get at, 8 vague enough or that they are too precise. What

g S0 we had talked about -- and we used the term 9 does that really mean?
10 lieutenant for Shindler as to Swift earlier. Would 10 I've -- thlis 1s something that a radiologist learns
11 patrlck be another of Swift's lieutenants as you 11 in training and we deal with it through our entire
12 perceived the process here at Lewis & Clark 12 career. Surgeons like radiology reports to be --
13 Speclalty Hospital? 13 now, I should say some surgeons like radiology
14 A Yes. 14 reports to be vague and imprecise because that
15 0 And Swift, as you indicated earlier, recrulted Dr. 15 allows them leeway then to do procedures, and I've
16 Patrick, correct? 16 had surgeons tell me that, too, and even warn me
17 A Yes. 17 about it. Whereas if you are -- if the radiologist
i8 Patrick would be somewhat beholding to him for 18 tries harder to be precise and tries not to over
19 bringing him in, you would think? 19 call -- you don't want to over call or under call --
20 & 1 would think. 20 but you den't want to over call because if you over
2L Q@ Okay. In addition, Swift is a falrly popular 21 call, that also opens the door for a surgeon to do
22 orthopedist around the area, knows a lot of peopla? 22 procedures that are not indicated, and that’s what
23 A He knows a lot people. 23 it comes down to. See, Lf -- if my reports allow a
24 MR. LANDON: Objection. Is there a 24 surgeon to go in because my reports are not precise
25 question? 25 and my reports are vague, then that's my problem.

202 204

1 BY MR. JAMES: 1 I'm allowing that to happen. If my reports are as

2 ] Is that your understanding that he knows a lot of 2 accurate as I can make them, then some surgeons will
3 folks? 3 find that restrictive. They will not allow them to
4 A Yes. 4 go in and do procedures. Now I had compliments from
5 Q And he could be instrumental in referring patients 5 suxgeons saying that's what they want, thay want it
6 to Dr. Patrick? 6 to be precise, they don't want it to be vague and

7 A Yes. 7 then they know what they are getting into and it's

8 Okay. So did you feel at that tima you were being 8 to the best of my ability and to the best of their

9 singled out by Swift similar to the way Jill was 9 ability, but there are other times when I've heard
10 singled out by Swift? 10 that surgeons prefer a radiologist to be more vague
11 A I'm not sure what you mean by simllar, but -- 11 and less precise which gives them more leeway to go
12 Q Well, you —- 12 in and do more procedures, and Doug Doorn and I had
13 A —- I felt I was being singled out by Swift. 13 a conversation about that and we argued about it.
14 Q Okay. And part of that Swift singling you out was 14 Were you able to explain it to him and let him
15 using Patrick to come at you similar to the way thati| 15 understand what actually meant and how you needed to
16 Swift used Shindler to come after Jill? 16 read these films?
17 Yes. 17 Not really because I went n there -- when I
18 Okay. One of the thinga that was also very ocurious| 18 started hearing this and I went in there and I asked
19 to me was the fact that you write that according to 19 him about it --
20 Doug Doorn, Kent acaused you of effecting his 20 Okay.
21 practice because your work was too precise and by 21 -- and that was the same time then he started
22 your imaging reports being not vague enough? 22 bringing my contract up and he was telling me that
23 Yes. 23 he was forwarding my contract around to different
24 Q All right. 24 lawyers to look and see if my contract was
25 A And Dr. Swift made that same claim -—- 25 exclusive, and then he also talked about Swift and
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1 Patrick making these arguments that my work is too 1 A Yes.

2 precise and my reports are not vague enough and he's 2 Q All right. And dld Swift ever do that to you

3 telling me this and then in the conversatlon he says 3 before with any other surgeons?

4 Dx. Patrick and Dr. Swift are saying they want to 4 No,

5 know exactly what they axe getting into before thay 5 Did you ever have any other surgeons here who

6 do surgeries, and I said, okay, you ara telling me 6 wanted -- who belleved that you were being vague or
7 they want accuracy, but you are telling me that 7 wanted you to do an alterxnative ~-

8 their complaints against me are that my reports are 8 A Believed that I was belng vague?

I} not vague enough and my work is too precise and he 9 Or, no, believing you were too precise and that
10 jumped up and he blew his top. He start yelling at 10 wanted you to give them more leeway on thelr -- on
11 me. He told me I was twisting his words. He 11 their surgeries?
12 threatened to have his attorney write me a letter. 12 A Yes.
13 He yelled that it was waste of his time talking to 13 Q And who was that?
14 me about it, and then he polnts at the door and he 14 A Dr. Sasson.
15 is screaming get out of here, get out of my office. 5 Q0 Okay. And he was recruited, if you know, by Dr,
16 And I'm standing there walting for him to stop, and 16 Swife?
17 then I said, and I was dellberately calm. I said 17 MR, LANDON: TIs that a question?
18 this is -~ this is my -- and I wrote that down. I 18 BY MR, JAMES:
19 have that documented. And -- and mayba described 19 0 Correct?
20 even better than what I am right now, but I said 20 A I'm not sure. I was not working hare when he was
21 this is my job, this is my work that we're talking 21 recruited.
22 about, and T said I didn’'t initiate this, they did. 22 Q Okay.
23 And I left. 23 A I was working over at Avera Sacred Heart.
24 MR. LANDON: I'll object and move to strike 24 Q Okay, When =--
25 the entire answer, It's completely irrelevant to the 25 A I'm not sure about that.

206 208

1 igsues of lawsult. Non-responslve. 1 [¢] Ckay. But when you were here with Dr., Sasson, it's
2 BY MR, UAMES: 2 falr to say that Sasson was backed by Swift?

3 0 And your job, as a radiologist, is to be as precise 3 MR, LANDON: Objection. Relevance,

4 as possible, is that true? 4 THE DEPONENT: That's difficult for me to

5 MR, LANDON: Same objection, 5 angwer because I wasn't an owner initially and I wasn't
6 THE DEPONENT: Yes. 6 privy to board discussions. By the time I got into the
7 BY MR, JAMES: 7 board, there was already issues being addressed and I

8 Q And so —-- and this ia one of the long-running 8 was lost initially, so I don't know where Swift was

9 conflicts betwaen providers and management is that 9 with regards to Sasson at that time,
10 your job is to be precise, management's job is to 10 BY MR. JAMES:
il increase ravenues and by helng vague and less 11 [of Okay. What I'm getting at is, and I'm going to ask
12 precise, you can increase revenues? 12 you Lf there 1s any other examples: When ~- at
13 MR, LANDON: That same objection. 13 least from our perspective, when Swift headed out
14 THE DEPONENT: That's absolutely true, 14 for Jill, he used Shindler and prehaps Doorn, and
15 though, and I ran into that same problem in Watertown, 15 maybe others, to carry out his attacks on her. In
16 South Dakota. The other radiologist, he -- he ~—- 16 your instance, at least from our perception and what
17 MS, O'CONNELL: Well, let's -- let's just doj| 17 you testified to, when Swift had it out for you, he
18 guestion and answer, gquestion and angwer and not go 18 used Patrick to carry out his attacks. Are you
19 down these tralls that aren't relevant to this, 19 aware of any other instances llke that where Swift
20 THE DEPONENT: 1It's -~ dit's truve, 20 engaged in the same type of procedure against any
21 BY MR. JAMES: 21 other employees or persons that work here?
22 o] and in this case, we have -~ you would aguee that 22 A Well, Dr. Trall described -- well, he mentloned -~
23 -~ that at least from your impression, Kent and 23 M8, O'CONNELL: You know, I think we're

24 Swift were acting together on this iasue against 24 again getting way far of the relevance to this

25 you? 25 litigation, If you want to take a deposition of the
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i A Yos. 1 Sasson, the only two people on the bhoard that ever
2 Q Was it unprofassional? 2 been sanctioned wers Swift and Shindlexr?
3 A Yes. 3 A Yas.
4 Q The fact that they were doing it in front of you, 4 Q And they are both still on the executive committee?
5 did that increase your belief in what had happened 5 A Yes.
6 to Jill at the hands of Swift and Shindler? 6 Q Okay. One of the claims that were made in this
7 A Yes. 7 case is defamation. A part of that is that Jill has
8 9 Did you ever get the impression, the fact that they 8 heen called a liar, her credibility has been
3 did that right in front of you, that you were trying 9 challenged, she's been accused of destroying
10 to send you a message as well? 10 documents. My question to you is: As an owner of
11 A Yeah, I thought about it, but I -- that's not why If| 11 Lewls & Clark Specialty Hospital, do you believe
12 wrote that down. I wrote it down because of ~- 12 that Jill has been defamed through that conduct of
13 because they were directing it at Jill. 13 Swift, $hindler and Doorn?
14 Q Right; right. 14 A Yes,
15 A But I suspect that the fact that they dig it in 15 @ All right, One of the other allegations we have 1is
16 front of me, you know, it was -~ thay didn't —- they|| 16 that she had to endure extreme and outrageous
17 didn't feel I was anything to worry about. 17 conduct at the hands of Swift, Shindler and Doorn.
18 Q Okay. 18 As an owner at Lewis & Clark Specialty Hospital, do
19 But I ~- 19 you believe that she was the victim of extreme and
20 Q pid you ever get the sense that they were trying to 20 outrageous conduct by those -~
21 let you know that they were untouchable here at 21 A Yos.
22 Lewis & Clark by doing it in front of you? 22 Q -~ three men?
23 A Well, I guesa not just from me, but that's -- but 23 A Yes.
24 that's what -~ well, I don't know if I can say, but 24 ¢ One of the allegations that we have made in this
25 that's -- that's what most people believe around 25 case is that Jill's employment here at Lewis & Clark
238 240
1 this place, 1 Specialty Hospital was interfered with by the
2 Q Okay., &And from what you've observed, it's true? 2 conguct of Swift, Shindler and Doorn, As an owner
3 A Yes. 3 of Lewis & Clark Specialty Hospital, do you believe
4 Q Okay. 4 that to be true?
5 A I would say until the issue of the privileges came 5 A Yes.
6 up, that's -- that's some real sevexre actlon there. 6 Q One of the allegations that we made in this case is
7T Q Okay. Other than Swift being sanctioned by losing 7 that Jill was retaliated against because she would
8 his privileges and Shindler being sanctioned as 8 not. cooperate in Dr. Swift's sexual interest of her,
9 reflected in the 2010 minutes for discussing Sasson 9 and that she was retaliated against by Swift,
10 at Wells ¥Fargo Bank, are you aware of any other 10 shindler and Doorn. My question to you is: RAs an
11 board members that have been sanctioned at Lewis & 11 owner of Lewis & Clark Speclalty Hospital, do you
12 Clark? 12 pelisve that she was retallated against in that
13 A Well, with the -~ Sasson was golng to have some -- 13 regard?
14 some action taken. There was a committee that had 14 A Yas,
15 been looking into Sasson's behaviors here, but I 15 Q Now, one of the allegations we have in thls case is
16 wasn't part of that committee. I think there was a 16 that Swift, Shindler and Doorn conspired to drive
17 w~ an ultimatum given at some point that he -- he 17 J111 from the workplace and to create a hostile
18 was going to be weported to the National 18 environment as retaliation. Do you believe that
19 practitioner Data Bank if he didn't do something and|| 19 Swift, Doorn and Shindler conspired to create a
20 T can't remember if it was to submit to some kind of}| 20 hostils work environment against Jill Sprakel?
21 a investigation or to resign or -~- I can't remember 21 & Yas,
22 if it was -- that's the only other physician I can 22 Q Earlier you had a discusslon and you talked about
23 recall that was -~ had some action taken against 23 Doorn's authority and what you would expect from
24 them by the boand. 24 Doorn as far as managlng this facility. Do you
25 Q Okay. 8o from what you understand then other than 25 recall that?
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1 A Yes. 1 Q Okay. Do you believe, as an owner at Lewis & Clark
2 Q Okay, Would you expect that Doorn was hired to 2 specialty Hospital, that the employees are entitled
3 participate in defaming an employee? 3 to work in a professional and non-hostile

4 A Was he hired for that purpose? 4 environment?

5 Would you expect that that would be part of his job 5 A Yes.

6 duties? 6 Do you believe that when you have a facility where
7 A No. 7 a hostile environment is created against employees,
8 Q And as a hoard membar, you would think that you 8 that that can impact patient safety?

9 would not want your CEO to engage in that kind of 9 & Yes.

10 behaviox? 10 [o] I'm going to glve a statement and ask you 1f you
11 A Correct. 11 agree with it: From what you observed, would it be
12 Q And with regard to subjecting an employee to 12 your opinion that Dr. Swift had gexual designs on
13 extreme and outrageous conduct, do you think that 13 Jill Sprakel ~--
14 should be part of his job duties? 14 A Yes.
15 A To subject them to it, no. 15 MR, LANDON: Well, hold on, Let nim finish.
16 Q Okay. How about interfering with their employment?|| 16 THE DEPONENT: Okay.
17 A No, 17 MR. LANDON: I know you want to say yes.
i8 @ Retaliating against employees? 18 Let him finish the question first.
18 A No. 19 BY MR, JAMES:
20 Q Conspiring against employees? 20 @ —- had sexual designs on Jill Sprakel, was rejected
21 A No. 21 by Jill Sprakel, and then engaged in a course of
22 Q Would you agree with me that as a board member, you|| 22 conduct to retaliate against Jill Sprakel using not
23 would not think that Doorn had any authority to 23 just himself but Shindler and Doorn?
24 engage in that type of behavior? 24 MR. LANDON: Objection. Speculation.
25 A Yes, 25 objection. Foxm of the question. Go ahead and give

b
242 244

1 Q Did you see a distinct change ln the way that Swift 1 the answer --

2 treated Jill after you became aware of the incident 2 THE DEPONENT: Yes.

3 at the bar where she left him? 3 MR, LANDON: -~ you are dying to give.

4 A No, because I didn't know what he was doing to her 4 BY MR, JAMES:

5 at that time. 5 Q I had a question about your earliexr testimony. You
6 Q Okay. Did there come a time where you noticed that 6 ralked about a report from Jill to you that on two

7 he wasn't coming over to the radiology desk? 7 occagions Shindler tried to hug her?

8 A Yas. 8 A Yes.

9 Q Did that colncide with the time frame you learned 9 Q And the first one was in the hospital?

10 .- strike that. Did that coincide with the time 10 A Yes,
11 frame when Uill reported to you what had happened at|{ 11 Q And he said we still love you and tried to hug her?
12 the bar? 12 A Yes.,

13 A No, because she had told me about that gometime a 13 Q And do you know if she reported that to you fairly
14 little bit later I think and it was -- 80 1 wasn't 14 contenporanecusly with it happening?

15 — T don't remember it being one after another. 15 A No, I don't remember when she told me.

16 Q Okay-. 16 Q Okay. Did you report that to anybody on the board?
17 t learned about it a little bit later and then 17 A No. ]

18 bagan to observe that he was not coming by anymore. 18 Q Okay. Di@ you tell anybody else about that?

19 0 Okay. Do you recall at what time the visits to the|| 1% A ¥o,

20 radiclogy desk ended, the time frame? 20 Q And then the other time apparently was she told you
21 A T would say in —- sometime in the summer oxr SO of 21 about a time in a grocery store -~-

22 -~ gpring or summexr of 203i2. 22 A Yes.

23 Q Okay. BAnd then you later 1earnad that that was 23 Q ~- where he tried to hug her?

24 same perlod of time when the bar incident happened? 24 A Yes.

25 A Yes., 25 Q Okay. Did you report that incident to anybody?
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John P. Marren,” G. Landon Feazell, ** Michael W. Paddock

This extensive article is intended to introduce a central thesis to pose the
fundamental question for both our consideration and for a series of articles
to follow. That question is: “Does the current structure of the hospital
governing board and medical staff support and promote quality and
patient-centered care, or is it seriously flawed?”

I. THE MAGNITUDE OF THE HEALTH CARE QUALITY CHALLENGES

The focus of this analysis is not intended to join the debate raging in the
United States about how many preventable deaths occur from medical
error. Rather, the issue is how shocking it is that we know so little about
health care quality — at the national and local levels. It is appalling that we
must extrapolate from small samples of data to consider crude elements
such as how many people are injured or die needlessly in American
hospitals annually.

American medicine, with its exceptionally trained and devoted
physicians and clinicians, and with all its technology and innovations, 18
without parallel in the world. Yet the quality of health care in the United
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1.D. from the University of Denver College of Law.

*** Michael W. Paddock is a health care lawyer and an associate of the law firm Hogan
Marren, Ltd. Mr. Paddock received his B.A. from Miami University of Ohio, his J.D. from
Boston University School of Law and his L.L.M. in Health Care Law from Loyola
University Chicago’s Institute for Health Law.
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States has become the subject of intense controversy in recent years. The
disparity between these two realities results from inconsistencies in care,
not from potential capability. Quality, in so many ways and throughout
industries and businesses, is about consistency, reducing “defects” and
variability in processes.

There is no intention here to join the debate over how many deaths are
preventable in health care or about distinctions between words such as
“error” or “adverse event.” Kenneth W. Kizer, M.D., President and Chief
Executive Officer of the National Quality Forum, states that “the whole
debate about numbers misses the point” in the controversy in health care
circles over the number of patient deaths due to medical errors. The
tragedy in American health care is that it has not achieved its potential to
deliver consistent, high quality, error-free medical care. The challenge for
the health care quality movement is to create and implement the framework
and methodology to become the catalyst for health care in America to reach
its full potential.

After the release of the Institute of Medicine (“IOM”) report, To Err is
Human,” hospital deaths from medical “errors” became the focus of the
health care quality debate. The impact of this report and the subsequent
controversy is clearly caused by its most frequently referenced death toll
figures of 44,000 to 98,000 per year. The accuracy of these figures has
been widely challenged, ranging from criticisms of the methodology of the
original studies upon which the report is based,” to criticisms of the
terminology used in the report by an author of the original study, Troyen A.
Brennan, M.D.*

There are many intriguing sources of controversy in the debate, including

I. DeLorTE & TOUCHE/DELOITTE CONSULTING, HEALTH CARE REVIEW, PREFERRED
AcTiON TO TALK, HEAD OF NEW NAT'L QUALITY GROUP FOCUSES INITIAL EFFORTS ON
PRODUCTS TO PREVENT MED. ERRORS, IDENTIFY SAFE PRACTICES, AN INTERVIEW WITH
KENNETH W. KIzER, M.D., M.P.H., PreES. aND CEQO, NAT'L QUALITY FOrRUM (2001),
http://www.qualityforum.org AugHCRO1.pdf.

2. See COMM. ON QUALITY OF HEALTH CARE IN AM., INST, OF MED., TO ERR IS HUMAN:
BUILDING A SAFER HEALTH CARE SYSTEM, (Linpa T. KOHN ET AL., eds., 2000),
http://stills.nap.edu/html/to_err_is_human [hereinafter IOM].

3. See, e.g., Rodney A. Hayward & Timothy P. Hofer, Estimating Hospital Deaths Due
to Medical Errors: Preventability Is in the Eye of the Reviewer, 286 JAMA 415 (2001); THE
DocTors CO., AN ‘EPIDEMIC’ OF MED. MALPRACTICE? A COMMENTARY ON THE HARVARD
MED. PRrRACTICE STUDY, http://www.thedoctors.com/advocacy/ourcause/harvardstudy/
commentary.asp.

4. Troyen A. Brennan, Sounding Board: The Institute of Medicine Report on Medical
Errors — Could It Do Harm? 342 NEw ENG. J. MED, at 1123 (2000). For a different
perspective of the methodology to improve quality in health care from the systems approach
of the IOM, see also Stephen R. Latham, System and Responsibility: Three Readings of the
IOM Report on Medical Errors, 27 AM. J.L.. & MED. 163, 163-179 (2001).
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Dr. Brennan’s careful consideration of the distinctions between “adverse
events”, rather than “medical errors.” The quantification of medical errors
and the publicity surrounding it have sparked unprecedented national debate
and consideration of health care quality by the public at large. Lucian L.
Leape, M.D., a colleague of Dr. Brennan's in the original studies and
member of the IOM’s committee has stated, “[t]he speed and intensity
with which this report from the National Academy of Sciences captured
media, public, political and professional attention surprised everyone. And,
it is no passing fad — attention to patient safety has not subsequently
flagged, it has increased.””

The surprise in health care quality should not be the attention generated
by the IOM report, but rather that there is so little known about the
fundamental statistics on health care quality in America. It is significant to
recognize that the IOM figures were extrapolated from studies of the
medical records of several relatively small patient populations dating back
to 1984 in New York hospitals, and then extended to Utah and Colorado
hospitals.

While there may be debate as to the precise rate of preventable deaths in
American hospitals, there is a developing body of knowledge about the
“defect rates” in the current delivery of health care.” For example, the IOM
Report also estimates that over one million patients are injured by medical
treatments annually in the United States. However, it is important to look at
the medical literature beyond the perspective of the IOM to understand the
magnitude and etiologies of the challenges created by dis-quality in health
care.

Many important contributions to understanding health care quality
include studies that classify quality challenges into the following three (3)
categories:

1. Overuse — defined as providing a health service when its risk of

harm exceeds its potential benefit;

2. Underuse — defined as failing to provide an effective service when it

would have produced favorable outcomes; and

3. Misuse — defined as avoidable complications to appropriate health

7
care.

Mark R. Chassin, M.D., analyzes the clinical studies in the medical
literature within this framework and then concludes the following reaches
the following conclusion:

5. Lucian L. Leape, Forward: Preventing Medical Accidents: Is “Systems Analysis” the
Answer?, 27 AM. J.L. & MED. 145, 145 (2001).

6. Mark R. Chassin, Is Health Care Ready for Six Sigma Quality?, 76 MILBANK Q. 565,
576-78 (1998).

7. 1d. at 570.
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As the research literature makes clear, quality problems of all three
varieties abound in American medicine. The majority of these problems
are not rare, unpredictable, or inevitable concomitants of the delivery of
complex, modern health care. Rather, they are frighteningly common,
often predictable, and frequently ~ preventable. ~ Viewed by those
companies that have committed themselves to the most advanced
applications of industrial quality management, the magnitude of the
failures or quality defects in the provision of health care must seem
stupefying.8

Overuse occurs when patients get what they do not need, or when
patients undergo treatments or procedures from which they will not benefit.
Underuse occurs when patients do not get what they do need, such as
beneficial health services. Misuse occurs when patients receive appropriate
health services, but those services are provided poorly, exposing patients to
unnecessary risk of preventable complications.

Insight into examples of clinical quality for each of the categories of
overuse, underuse, and misuse for specific medical conditions and the
causes of those defects can be summarized as follows:

OVERUSE etiology:
. Payment incentive, such as fee for service;
- Physician enthusiasm for intervention;
- Primary care physician expectation of specialist (coronary
angiography, upper GI endoscopy, knee arthroscopy, etc.);
. Patient expectation (antibiotic, x-ray, laboratory, etc.); and
. Fear of malpractice (“defensive medicine™).”

Examples of overuse from medical research include hysterectomies,
where sixteen percent performed in a group of managed care plans were
determined to be inappropriate (ranging from ten percent to twenty-seven
percent among plans),” coronary angiography and revascularization, and
antibiotic therapy."”

8. Id. at 566.

9. Id

10. Steven J. Bernstein et al., The Appropriateness of Hysterectomy: A Comparison of
Core in Seven Health Systems, 269 JAMA at 2398 (1993).

11. See Lange & Hillis, Use and Oversue of Angiography and Revascularization for
Acute Coronary Syndromes, 338 NEW ENG. J. MED, 1838, 1838-9 (1998).

12. Ralph Gonzales et al., Antibiotic Prescribing for Adults with Colds, Upper
Respiratory Tract Infections, and Bronchitis by Ambulatory Care Physicians, 2718 JAMA,
901, 901-904 (1997). Twenty-one percent prescribed antibiotics to ambulatory patients to
treat colds or other viral respiratory infections, conditions for which they are useless, and the
defect rate was 210,000 per million. See id.
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UNDERUSE etiology:
- Financial barriers (i.e. lack of insurance, the imposition of co-
payments and deductibles, benefit packages not covering preventive
care, etc.);"” and
- Rapid and recent accumulation of an enormous amount of clinical
efficacy data."

Underuse of beta-blockers is an example from medical research.
Seventy-nine percent of eligible heart attack survivors fail to receive beta
blockers, which results in a defect rate of 790,000 per million (less than
Sigma Level One).” Another example is the alarming rate of patients with
clinical depression who are not detected or treated adequately: fifty-eight
percent, with a defect rate of 580,000 per million."

MISUSE etiology:

The medical literature is much less definitive about the causes of misuse
than the other two categories of problems.” Examples of misuse in the
literature include the following:

- Errors in diagnosis (22%);

- Mishaps related to non-invasive, non-drug-related treatment
(21%);

- Mistakes in medication use (12%);

- Technical complications of surgery (8%); and

. Surgical wound infections (6%)."

Dr. Chassin considered these quality concerns and examples of health
care performance and observed:

If the performance of certain high-reliability industries, whose standards
of excellence we take for granted, suddenly deteriorated to the level of
most health care services, some astounding results would occur. At the
defect rate of 20 percent, which occurs in the use of antibiotics for colds,
the credit card industry would make daily mistakes on nine million

13.  Chassin, supra note 6, at 573.

14, Id. at 574,

15. Stephen B. Soumerai et al., Adverse Outcomes of Under Use of Beta Blockers in
Elder Survivors of Acute Myocardial Infarction, 277 JAMA 115, 115-121 (1997) (only 21%
receive beta blockers),

16. Kenneth B. Wells et al., Detection of Depressive Disorder for Patients Receiving
Prepaid or Fee-for-Service Care, 262 JAMA 3298, 3298-3302 (1989).

17.  The experience and insight of the authors is far greater than the literature with the
problem of misuse; however, this discussion is beyond the scope of this article.

18. Chassin, supra note 6, at 576-77.
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transactions; banks would deposit 36 million checks in the wrong
accounts every day; and deaths from airplane crashes would increase one
thousand fold."”

The prestigious Robert Wood Johnson Foundation agrees with Dr.
Chassin’s conclusions about how other businesses regard the variances
from best practices by health care. In other industries, leading businesses
view defect-free processes as their central business strategy for increasing
market share and profits. These businesses would not tolerate error rates
comparable to those currently experienced in health care.”

What we know for sure is that there is far too much overuse, underuse,
and misuse to tolerate in a complex, high risk, patient dependent, and
financially burdensome industry. We also know from previous studies that
a no-fault approach would simply cost too much to be practical.”

One prevalent misconception from the IOM report on medical errors has
emerged in the deployment of resources and focus on preventing
medication errors. The single greatest contribution to health care from the
IOM report has been to develop and install computerized medication order
entry systems. However, as the studies on overuse, underuse, and misuse
clearly demonstrate, and the IOM report emphatically states, the primary
source of medical errors and the greatest health care quality challenge is the
failure to diagnose (approximately 21% of the medical errors). After a
careful review of proprietary databases of liability insurance carriers, it
seems clear that medical malpractice claims data would reveal exactly the
same conclusion.

The more frequently expressed number of deaths from medical error is

19. Id. at 569-70.

20. ROBERT WOOD JOHNSON FOUND., CALL FOR PROPOSALS: PURSUING PERFECTION,
RAISING THE BAR FOR HEALTH CARE PERFORMANCE 4 (2001) available at
http://www.rwijf.org. Understanding the validity of quality measures is central to
comprehension of the overuse, underuse, and misuse approach to quantifying quality of
patient care. In general, valid quality measures assess either processes (diagnostic or
therapeutic interventions) or outcomes (health states that people experience). Process
measures are valid quality measures when their relation to important health outcomes have
been proven. The frequency with which heart attack survivors receive beta-blockers is a
valid quality measure because these medications improve survival in this clinical situation.
For a health outcome to be a valid quality measure, it must be related conclusively to a
process or group of processes that can be modified to improve the outcome. Thus, the
number of babies born with HIV infection is a valid measure of quality of care because
treatment with zidovudine has been proven to reduce the transmission of infection from
mother to infant, Cardiogenic shock, on the other hand, has been proven to respond to
specific treatment regimens; therefore, deaths from that cause are not valid measures of
health care quality.

21. David M. Studdert & Troyen A. Brennan, Toward A Workable Model Of “No-
Fault” Compensation For Medical Injury In The United States, 27 AM. J.L. & MED. 225,

225-252 (2001).
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the IOM’s high number in the range totaling 98,000 deaths per year.” This
estimate of deaths from medical errors in hospitalized patients is
understated, because it is based on calculations excluding emergency
department and same day surgery deaths.” Other estimates are much
higher, however, when outpatient deaths are included in the calculation.
The widely quoted figures from David Lawrence, M.D., former Chief
Executive Officer and Chairman of the Boards, Kaiser Foundation Health
Plan and Kaiser Foundation Hospitals, total 400,000 deaths per year due to
medical accidents and mistakes.” The National Quality Forum has, on
occasion, adopted an estimate of 180,000 preventable deaths per year,
including the outpatient population.” Thus, the mortality calculation is not
indicative of the totality of the magnitude of the quality problem since
patient injury — morbidity — from error has not been sufficiently included in
the public deliberations.
Some indicators of the magnitude of the quality of care deficiencies in

American health care are evident in the following summary:

- Medical error results in as many as 180,000 deaths per year and as

many as 98,000 hospital deaths per year (equivalent of 1 jumbo jet

crashing daily);*

. 25% of hospital deaths are preventable;”

+ 33% of hospital procedures expose patients to risk without

improving health;*

< 33% of all laboratory tests with abnormal results are not followed

up by physicians;” and

- 30% acute care patients and 20% chronically ill patients receive

care not indicated.”

22, IOM, supra note 2, at 26.

23. Troyen A. Brennan et al., Incidence of Adverse Events and Negligence in
Hospitalized Patients: Results of the Harvard Medical Practice Study 1, 324 NEW ENG. J.
MED. 370, 370-76 (1991); Lucian L. Leape et al., The Nature of Adverse Events in
Hospitalized Patients: Results of the Harvard Medical Practice Study I, 324 NEW ENG. J.
MED. 377, 377-84 (1991).

24. O’Dwyer’s PR Services Report, p.68 (October, 1999).

25. NAT'L QUALITY FORUM (FORUM FOR HEALTH CARE QUALITY MEASUREMENT AND
REPORTING), A CALL TO ACTION 2 (2001), available at www.qualityforum.org/ [hereinafter
NAT'L QUALITY FORUM].

26. 1d.;1OM, supranote 2, at 1.

27. Dubois RW, Brook RH, Preventable Deaths: Who, How Often, and Why?, 109
ANNALS INTERN. MED. 582, 582-89 (1988).

28. Brook RH et al., Appropriateness of Acute Medical Care for the Elderly: an Analysis
of the Literature, 14 HEALTH PoL’Y 225, 225-242 (1990).

29. 1.

30. NAT’L QUALITY FORUM, supra note 25, at 2; IOM, supra note 2, at 1.
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According to the Robert Wood Johnson Foundation, the risk of death
from riding on a set of recalled Firestone tires is much lower than the risk of
death from avoidable hospital error. The startling contrast for risk of death
is 91 per million versus 2,917 per million, or a 32 times greater risk of death
in health care.” This perspective states the magnitude of the problem in a
current and easily understandable context.

In the context of the business of medicine, the impact of these types of
calculations becomes quite significant. Dr. Lawrence of the Kaiser
Foundation makes the following analysis:

According to the IOM report, two studies, one done in New York using
data from 1984 and a second conducted in Colorado and Utah using 1994
data — found that 2.9 percent and 3.7 percent, respectively, of hospital
admissions experienced an adverse event due to medical management of
their care. Of this amount, 58 percent in New York and 53 percent in
Colorado and Utah were considered preventable. If these percentages are
applied to all hospital admissions in the United States, the costs of
preventable adverse events ranges between $17 billion and $29 billion
with over one-half of this amount going exclusively toward health care
costs. This figure represented roughly 2 percent of total national health
care expenditures in 1996.”

However, as is noted by Dr. Kizer at the outset of this section, the debate
about the numbers misses the point, and these calculations of such summary
indicators of quality should not be the focus of national and scientific
attention. The failure in the United States to establish the fundamentals of a
market-based health care system with such key capabilities as standardized
measures of quality must be the focus. Further, as this analysis is presented,
the distinction between health care and health of Americans should not be
overlooked when addressing access and inconsistencies in quality care. As
Barbara Starfield, M.D., concluded, “[t]he fact is that the US population
does not have anywhere near the best health in the world.””

Our consideration is not directed at how poor health care quality is or is
not. Rather, it is upon an analysis of the root causes of deficiencies in
quality, clearly established in the medical literature from the causes of
overuse, underuse and misuse, and from the wide ranging summary
indicators of dis-quality presented above.

31. See ROBERT WOOD JOHNSON FOUND,, supra note 20, at 4.
32. Do No Harm — Reducing Medical Errors and Improving Patient Safety, Council of
State Governments Health Policy Monitor 6(1): 1-4 at p. 1 (CSG, Lexington, Kentucky,

2001).
33. Barbara Starfield, Commentary: Is US Health Really the Best in the World?, 284

JAMA 483, 483-85 (2000).
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II. THE PROCESS OF ASSURING QUALITY

The solutions to the health care quality challenges are processes of care
that utilize evidence-based best practices and that are patient-centered,
effective, efficient, and safe with error-proofing. These processes must
recognize that value is an element of quality, and while evidence-based they
must be financially logical. This solution must be accompanied by a
companion system for credentialing based on current clinical competence
and managing misconduct or incompetence for all areas of overuse,
underuse, and misuse.

The alarming statistics that are prevalent when considering health care
quality are not the central message of the 1999 IOM report on medical
errors. The central thesis of the report is that errors are caused by faulty
systems, and the solution to patient safety and to health care quality
challenges is the human factors approach to designing safe systems.*

Medicine remains in many ways a craft-model, cottage-based industry,
and there is really no such thing in most settings as a “deliberately designed
health care system.” Careful study of the several recent pronouncements
from the IOM in both the errors and quality roundtable projects
demonstrates the mounting national focus on implementation of systems
and processes of health care as the initiatives that will be adopted by
purchasers, payers, regulators, and ultimately, by providers of health care.

After a careful review of the collection of reports from the IOM,
including the roundtable quality studies, it seems clear that the IOM is
creating a two-pronged approach to the solution to errors in health care and
improving patient safety: first, selection of appropriate treatment plans
rooted in evidence-based medicine; and second, monitoring proper and safe
implementation once the right protocol is selected.

Dr. Leape believes that another reason the IOM report on medical errors
captured public and professional attention is because it packages what he
terms the “shocking news with a compelling remedy.”” The solution is
that medical errors can be prevented by systems re-design. Leape noted
that:

[t]his idea that errors are primarily caused by systems failures and not
human failures is a truly transforming concept. It turns on its head our
long-held beliefs and assumptions about why people screw up and what
to do about it. It is truly a paradigm shift. Early evidence also suggests

34,  See IOM, supra note 2.
35. Leape, supra note 5, at 146.
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that it works.”

Martin Merry, M.D., a nationally recognized health care quality
consultant, (incorporating the analysis of Paul Ulig, M.D.), emphasizes the
root cause of the current health care quality challenge as the “absence of
carefully designed error-proofing infrastructure.”” Throughout the last
century, medicine has and continues in this millennium to achieve
extraordinary scientific advances and product innovation (invasive
procedures, artificial devices, pharmaceuticals, and similar products).”
During the same period, health care has seen virtually no process
innovation. The health care culture still features a fairly rigid professional
hierarchy, isolation of clinical care from institutional management, and
virtually no coordinated design of systems of health care around the true
needs of the patients.

Without parallel advances in the delivery of care through innovation and
implementation of processes, the impact of these advances in medicine
relies upon outdated methods of work. This absence of carefully designed
work processes sets up physicians, nurses, and ancillary clinical personnel
to fail. Working harder will not improve quality in this workplace. Only
working differently will succeed.”

Dr. Merry then concludes that the following items cause the fundamental
defect in the health care system:

- Complex health care processes;

. Unsupported by a carefully designed error-proofing infrastructure;
- Thus relying upon people checking people at the myriad of “hand-
offs”; and

. Creating a maximum performance capability probably around 4
sigma (an error rate of approximately 6% or defect rate of approxi-
mately 6000 defects per million, similar to the rate of lost airline

luggage).”

The subsequent publication of the IOM’s Crossing the Quality Chasm: A
New Health System for the 21" Century is an academic effort to provide
solutions to the health care quality challenges. For the purposes of this
discussion, several key insights from this publication are instructive. First,

36. 1.

37. Personal correspondence from unpublished presentations by Martin Merry, M.D. to
Landon Feazell, one of the authors.

38. See generally IOM, supra note 2,

39. Stephen M. Shortell & Jeff Selfberg, Working Differently: The IOM’s Call to Action,
HEALTHCARE EXECUTIVE, Jan./Feb. 2002, at 6.

40. Martin D. Merry, Address Before the ASQ-Milwaukee Metropolitan Association of
Commerce CEO Breakfast Meeting (Nov. 6, 2002).
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the proposed solutions are framed in five (5) key strategies:"

1.

i

There must be total commitment by all stakeholders to care
that is safe, effective, patient-centered, timely, efficient, and
equitable;

Ten (10) rules (see below) should guide patient-clinician
relationships with comprehensive systems support;

Designing systems will be premised upon evidence-based best
practices approaches;

All parties must collaborate to redesign systems; and

The “broader environment” (culture) must be changed in four
(4) key areas (see below).

The ten (10) “rules” of Strategy 2 are helpful to considering board-
senior management-medical staff relationships, as follows:™”

1.

2
3
4
5.
6.
7
8
9.
1

Continuous healing relationships;

Customize to patient needs and values;

Patient is the source of control;

Share knowledge/information with patient;
Evidence-based clinical decisions;

‘System miust be safe;

System must be transparent;

Beyond reaction, anticipate needs;

Waste of resources and patient time is decreased; and

0. Greater cooperation among clinicians.

Strategy 5 for changing the health care cultural environment is crucial to
our understanding of improving the board/senior management/medical staff

relationships:
1. Expeditiously apply and disseminate scientific knowledge
and best care practices;
2. Optimally apply information technology;
3. Align payment policies with quality improvement, and build
in stronger incentives for quality enhancement, and
4, Prepare work force to make a smooth transition into a

revamped, modern health care system.”

41. See INST. OF MED., CROSSING THE QUALITY CHASM: A NEW HEALTH SYSTEM FOR
THE 21ST CENTURY (Mar. 2001), available at http://www.nap.edu/books/0309072808/html.

42. Seeid. at 61-62.

43. See id. at 145-224. For a concise and condensed synthesis and understanding of this
Institute of Medicine publication, see Donald M. Berwick, A User’s Manual for the IOM's
‘Quality Chasm’ Report, HEALTH AFFAIRS, May/June 2002, at 80.
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Fundamental to the consideration of designing safe, effective, and
efficient systems that support physicians at the “sharp end” is the insight
from human factors research that we move from the current blaming and
punishment approach to a blameless environment. The solutions equation
must encompass both the concept of a blameless environment, as well as
the responsibility of the board working with the organized medical staff to
credential physicians on the basis of demonstrated current clinical
competence. It must be recognized that some errors are due to misconduct,
motivated in some isolated instances by greed or even clinical
incompetence, which manifests its consequences in all three areas of
overuse, underuse, and misuse. Dr. Leape stated his concern for deliberate
violation of rules for personal benefit, concluding that these cannot be
tolerated and pointing out where discipline is appropriate:

The problem is that we have typically conflated the two, making the
assumption that any error is proof of misconduct, or, at the very least, of
not being careful enough when in fact it rarely is. Experience shows that
separation of the two types of errors is usually not difficult. Good
managers have little trouble recognizing the truly careless or rule-
breaking worker. These must be dealt with appropriately. As James
Reason puts it, what is needed is neither a blameless nor a blaming
culture, but a just culture, one in which those who violate the norms and
behave irresponsibly are dealt with appropriately.

A major professional failure of medicine has been that it has not dealt
effectively with this segment of practitioners, but left it to state boards
and the tort system, which, by definition, can only respond retroactively
after a patient has been injured. This, too, calls for a “systems” solution;
a system for identifying problem physicians before their actions result in
patient injury and providing them with appropriate help and remediation,
while protecting patients from harm. In some cases, referral to the state
board for disciplinary action or restriction of privileges may be necessary.
To do this requires hospital staffs to be much more aggressive in
developing performance standards, monitoring behavior, and taking
action to correct problems than they have in the past. If they are to do
this — and we should all pray they will — they need much more support
from both the regulatory and legal establishments than have been
forthcoming to date.”

The solution to the health care quality challenges, as noted above from
the IOM reports, must be two-pronged, as the challenges are multi-factorial.
The challenges of overuse, underuse, and misuse are very different

44, See Leape, supranote 5, at 148,

http://lawecommons.luc.edu/annals/vol12/iss2/3

12



2003] TherldospitalhBoardidBRidkidid thetiNeeddto RestrtetubeRelati 9]

problems with different root causes and motivations requiring different
solutions.

Peer review in health care has become undervalued and misunderstood,
and in many instances essentially abandoned in favor of other approaches to
measuring and improving quality of care. Many of the health care quality
professionals who publish and speak on the subject do not understand
problem physicians as clearly as Dr. Leape; others choose to speak only of
the blameless culture proposed by Dr. Reason without referencing his
concept of neither a blameless nor blaming culture, but just a culture.”
Some choose to consider peer review as “toxic,” inconsistent with a
learning organization where peer review is only educational in purpose,
while others choose to simply acknowledge the problem, then dismiss it.
For example, one of the early leaders of the Continuous Quality
Improvement (“CQI”) and Total Quality Management (“TQM")
movements, Donald M. Berwick, M.D., made the case arguing against peer
review as a quality control (“inspection”) methodology.” In comparing a
“blaming” culture in “Hospital A” to a “blameless” culture in “Hospital
B,” a table was created that presented false assumptions and attributed
incorrect traits to peer review, as follows:”

Table 1. Comparison of Peer Review and Quality Improvement

Characteristic Peer Review Quality Improvement
Object of study Physicians Processes

Types of flaws studied ~ Special Common and special
Goal Control Breakthrough
Performance referent “Standard” Capability/need
Source of knowledge Peers All

Review method Summative Analytic

Functions involved Few Many

Amount of activity Some Lots

Linkage to design, Loose Tight

operations, and

business plan

Tampering Common Rare
(unpredictable events)

The argument defines “peer review” as an inspection technique not to be

45. JaMES T. REASON, MANAGING THE RISKS OF ORGANIZATIONAL ACCIDENTS at 252
(1997).

46. See Donald M. Berwick, Commentary: Peer Review and Quality Management: Are
They Compatible? QUALITY REV. BULL., July 1990, at 246.

47. Seeid. at 249,
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the focus of the CQUTQM model, as set forth specifically in the following:

Reliance on inspection to vs. Inspection as an element of
improve quality total quality management

The conclusion of this pivotal exposition stated: “[l]et the record show
that in the total quality management of the future the peer review
professional can and should be a key player.”® However, no role for peer
review was ever meaningfully established in the CQI/TQM model and any
effort to achieve the notion of the stated conclusion was stifled. As a result,
peer review was labeled inappropriately as “bad apple hunting,” and as
health care specialists, we knew it was being relegated to being treated as
“not dealing with the real issues.”

The significant forces of the very real disincentives against peer review,
discussed below, coupled with the excuse not to perform peer review, as
discussed above, have combined to result in feeble to non-existent review
of sub-optimal care in American health care. The dramatic impact of
meaningful and insightful peer review, learning from clinical experience,
has been lost by avoidance. At the outset, it is unconscionable not to
investigate the causes of medical errors and to take definitive steps not to
repeat these errors. America would not consider for one moment failing to
investigate causes behind accidental plane or NASA space events, and even
focuses on the need to have such investigations conducted by outside,
independent review bodies. But more significant, the use of peer review to
improve quality from the perspectives of reducing risk in such clinical
contexts as patient selection and reducing costs has not been recognized and
achieved.

The lone example in the medical literature of using peer review to
improve outcomes and reduce risk while reducing cost is published by the
Department of Surgery at Stanford University School of Medicine.” These
achievements required peer review coupled with positive physician
feedback. Peer review processes such as described by Stanford are essential
to boards, senior management, and medical staffs in breakthrough
improvements in health care quality in the United States.

The early continuous quality improvement insights, however, resulted in
a very compelling and accurate departure from the basic flaw in any quality
improvement process that relies solely upon peer review and disciplinary

48. Extracted from Early Instructional Courses of the Institute for Healthcare
Improvement, Boston; and personal correspondence between Janice J. Ophoven, M.D., The
Crackleberry Group, St. Paul, Minnesota, and Landon Feazell (one of the authors).

49. Cornelius Olcott, IV et al., Institutional Peer Review Can Reduce the Risk and Cost
of Carotid Endarterectomy, 135 ARCHIVES SURGERY 939, 939-42 (2000).
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actions. The CQI argument postulates that 15% of physicians are
responsible for the vast majority of significant variance from quality and
that this 15% is responsible for 80% of medical errors and defects. If you
eliminate the 15%, you do not move (and thereby improve) the remaining
85% of care, and thus fail to significantly impact quality of patient care.”

Figure 1:

Studying Variance vs. "Bad Apple Hunting"

# of patients
racelving care

Questionablé

J 16% 5% 80% _1]

Quality of Care

{Variance} Excellent

Unnecessary procedures/care
Readmissions; poor outcomss
Corractive procedures/ redog

So the CQI argument has always been, let “them,” the undefined
“someone else’s” of the quality world, worry about the 15%.

The physician-specific root causes of overuse, underuse, and misuse
have, for the most part, not been addressed. The CQI methodology focuses
primarily on identifying variance (“common” and “special cause™) and has
not succeeded in many ways, because it has failed to address and change
the major root causes of variance. There is again no methodology to find
and to analyze the root causes of problems, no design to catch mistakes
before they happen, and no commitment to the difficult task of changing
behavior in a fragmented health care system essentially without processes
of care to measure (the focus of CQUTQM).” The existing CQI/TQM
movement has further chosen to remain essentially intellectual and has not
established a business case for financial gain inherent in improving quality.
The existing need to dramatically and rapidly improve health care quality,

50. See supra text accompanying note 48.
51. See Proceedings of “Changing Physicians’ Behavior”, University of Wisconsin
Medical School, Continuing Education, Oct. 12-13, 2002 (on file with author).
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frequently referenced as ‘“breakthrough” quality initiatives, requires
unwavering commitment from the top of the organization. This should be in
the form of new leadership with new techniques — new questions, new
perspectives, and new Voices.

The challenge in health care is to recruit leadership to the health care
quality opportunities:

For all its spending on health care, the United States is still plagued with
quahty problems in its health care institutions and practices. While calls
for quality improvement have not been ignored, no coherent strategy has
yet been put in place to answer them. One reason for this... is a
leadershxp void. A leader could come from any of several groups
including consumers, government, employer-purchasers, and the health
industry and professions themselves. But the obstacles remam and with
few notable exceptions, the ‘quality chasm’ remains unbndged

The most frightening possibility for the health care industry and its
professionals is that the leadership (and proffered strategies) will come
from outside health care, as it has in the past, from payers, managed care
and increasing governmental regulation. Dr. Chassin and Elise Becker, a
co-author with Dr. Chassin, describe a possible strategy for some large
hospitals and integrated delivery systems (“IDS’s”) that are financially
positioned to access the capital necessary to undertake the leadership
essential to this cause. They discuss the possibility of implementing a
strategy that first targets quality improvement priorities that would produce
financial returns, despite payment incentives that do not uniformly promote,
and often directly conflict, with quality goals.”

Recent research confirms that involving all constituencies, including
governance, senior management, medical staff leadership, and clinical
quality improvement in equally meaningful ways is important to a
successful quality program. The study results suggest that leadership from
the top promotes clinical involvement in CQU/TQM. Further, study results
indicate that leadership for quality in health care may come from several
sources, primarily boards, senior management, and the physician leaders.™
The hospital board plays a significant role in creating a corporate culture for
quality to become the motivating business strategy.” Beyond the legal

52. Elise C. Becker & Mark R. Chassin, Improving the Quality of Health Care: Who
Will Lead?, 20 HEALTH AFFAIRS at 164 (2001).

53, Seeid. at 174.

54, Bryan J. Weiner et al., Promoting Clinical Involvement in Hospital Qualiry
Improvement Efforts: The Effects of Top Management, Board, and Physician Leadership, 32
HeALTH SERVICES RES. 491, 491-96 (1997).

55. See Barbara Arrington et al., Continually Improving Governance, 40 Hosp. &
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accountability of the board, the most important leadership capability is “the
board’s position as a nexus for planning, implementing, and
institutionalizing” the hospital’s quality endeavors.” The board further
plays a key role in promoting clinical involvement in quality initiatives by
maintaining the “continuity of purpose,” particularly in situations of senior
management turnover.”

If the governing board and the medical staff are at the epicenter of
promoting quality of care within a hospital, then the hospital itself, as an
organization, is at the epicenter of the nationwide effort to promote quality
of care. Third party payers, such as managed care organizations, utilize
credentialing standards that select participating physicians on the basis of
quality of care (as well as economic performance); however, these
organizations often rely ou the hospitals themselves to identify high quality
practitioners. For example, a managed care organization will allow a
physician to participate in its program if that physician enjoys medical staff
privileges at any one of many regional hospitals (a process called
“secondary verification”). The managed care organization is satisfied with
the practitioner’s ability to render quality care to the extent the hospital has
so determined.”

JCAHO, which understandably promotes the provision of high quality
care, is unable, on a ground level, to ensure quality care. In fact, the
JCAHO Standards simply require accredited hospitals to utilize processes
that are acknowledged to promote quality of care, i.e., peer review and
corrective processes. Both Congress and state legislatures recognize the
virtues of peer review.” These third parties not only acknowledge the
crucial role of the hospital in furthering quality of care, they in fact rely on
the hospital as an organization that can achieve high quality of care.

HEALTH SERVICES ADMIN. 95, 97 (1995); see generally Bryan J. Weiner & Jeffrey A.
Alexander, Hospital Governance and Quality of Care: A Critical Review of Transitional
Roles, 50 MED. CARE REV, 375, 376 (1993).

56. Weiner et al., supra note 54, at 495.

57. David Blumenthal & Jennifer N. Edwards, Involving Physicians in Total Quality
Management: Results of a Study, in IMPROVING CLINICAL PRACTICE: TotAL QuALITY
MANAGEMENT AND THE PHYSICIAN, 229, 261 (David Blumenthal and Ann C. Scheck eds.,
1995).

58. Robert Miller & Randall R. Bovbjerg, Efforts to Improve Patient Safety In Large,
Capitated Medical Groups: Description and Conceptual Model, 27 J. OF HEALTH PoL.,
PoL’y & L. at 401 (2002).

59. 42 U.S.C. § 11101 (2000); Illinois Hospital Licensing Act, 210 ILL. COMP. STAT.

85/10.2 (1996).
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[II. UNDERSTANDING THE ACCOUNTABILITY OF THE HOSPITAL
GOVERNING BOARD FOR QUALITY OF CARE; AUTHORITY OF THE HOSPITAL
GOVERNING BODY TO MAKE DECISIONS IMPACTING QUALITY OF CARE

To the extent that quality of care is a “hospital issue,” it remains an issue
for the individual practitioners with medical staff privileges, the organized
medical staff itself, and the hospital governing board. It is disingenuous for
practitioners and medical staff leaders to first proclaim that no quality of
care issue exists, and second, that to the extent one does exist, it can and
should be addressed solely by practitioners. Such proclamations ignore
basic tenets of corporate and health care law. It is equally irresponsible to
assert that only the hospital governing body and administrators should be
responsible for quality. For practitioners, medical staff leaders, and
governing boards (which very often consist of laypersons) to fully
understand the role of the governing board in addressing issues of quality of
care, it is necessary to examine the legal duties owed by hospital governing
boards.

The major jolt to the established, if not divided, relationship between the
organized medical staff and the hospital governing body occurred on
Saturday afternoon, November 5" 1960. That day, a linebacker for Eastern
Tlinois University, Dorrence Darling II, broke his leg trying to shed a block
and make a tackle.* Darling was rushed to the emergency room at
Charleston Community Memorial Hospital, where Dr. John Alexander, the
on-call physician, applied traction and placed the leg in a plaster cast.”
Shortly after the cast was applied, Darling continued to remain in great pain
and, ultimately, his toes became swollen, black, cold, and insensitive.” Not
until three days later did Dr. Alexander remove the cast; a witness said the
stench of rot was the worst he had smelled since World War IL”

Darling remained at Charleston Community Memorial Hospital for two
weeks, whereupon he was transferred to Barnes Hospital in St. Louis and
placed under the care of Dr. Fred Reynolds, the head of orthopedic surgery
at Washington University School of Medicine and its affiliate, Barnes
Hospital.* Dr. Reynolds found that the application of the cast to the leg had
caused severe swelling and hemorrhaging, which in turn interfered with
blood circulation, which caused the leg to become mostly dead tissue.”
After several operations, Darling’s leg was amputated eight inches below

60. Darling v. Charleston Cmty. Mem’l Hosp., 211 N.E.2d 253, 255 (Il1. 1965).
61. Id.

62. Id.

63. Id.

64. Id. at 255-56.
65. Id.at256.
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the knee.”

Darling settled a lawsuit against Dr. Alexander, but maintained a lawsuit
for negligence against Charleston Memorial.” An Illinois jury returned a
verdict for Darling and against Charleston Memorial; the appellate court
affirmed.® On appeal before the Supreme Court of Illinois, Darling
contended that he had established that Charleston Memorial was negligent
in 1) permitting Dr. Alexander to perform orthopedic procedures within the
hospital; 2) failing to require that Dr. Alexander review his operative
procedures in order to bring them up to date; 3) failing, through its medical
staff, to provide adequate supervision of the case; and 4) failing to require
consultation after complications arose.” :

Like the multitudes of hospitals before it, Charleston Memorial argued
that it could not be liable for Dr. Alexander’s malpractice, as:

only an individual properly educated and licensed, and not a corporation,
may practice medicine. Accordingly, a hospital is powerless under the
law to forbid or command any act by a physician or surgeon in the
practice of his profession. A hospital is not an insurer of the patient’s
recovery, but only owes the patient the duty to exercise such reasonable
care as his known condition requires and that degree of care, skill and
diligence used by hospitals generally in the community.70

In turn, Darling argued that the state’s licensing regulations,
accreditation standards, and bylaws defined the duties that Charleston
Memorial had breached.”  Thus, the dispute between Darling and
Charleston Memorial centered on the duties that a hospital owes to its
patients with respect to the practitioners on its medical staff, and the
medical care rendered by those practitioners, if any.”

The Supreme Court of Illinois found that hospitals had progressed
beyond the era when they were simply large ‘workshops’ for independently
practicing physicians, that by examining the manner in which hospitals
operated, it was apparent that hospitals did more than simply “furnish
facilities for treatment.”” The court found that, as of 1965, the average
patient arriving at a hospital expected that the hospital would attempt to
cure them, and not just the individual practitioners acting inside and on their

66. Id.
67. Id. at 255,
68. Id.
69. Id.at256.
70. ld.
71, Id. at 257,
72. Id. at256.
73. Id.at257.
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own accord. Most importantly, the court found that state licensing
regulations, hospital accreditation standards, and Charleston Memorial’s
own bylaws “demonstrate that the medical profession and other responsible
authorities regard it as both desirable and feasible that a hospital assume
certain responsibilities for the care of the patient.””

As a result of this watershed holding, i.e., that hospitals are responsible
and accountable for selecting the practitioners that care for its patients,
hospitals had to become diligent in 1) determining which practitioners they
appointed to their medical staffs; 2) ensuring that the practitioners
maintained up-to-date practices; and, most importantly, 3) supervising all
care rendered within their walls, including that of the medical doctors. To
truly and fully grasp the cratering impact of this holding on contemporary
hospital governance and operations, it is instructive that Charleston
Memorial’s chief executive officer felt no inhibitions to utter the following
testimony at trial:

As the Board’s representative, I did nothing to see that Dr. Alexander
reviewed his operating techniques for the handling of broken bones. So
far as I know, Dr. Alexander may not have reviewed his operating
techniques since he was first licensed to practice in 1928. No
examinations were ever given. I never asked questions of the doctor
about this matter. The governing board, neither through me nor through
any other designated administrative representative, ever checked up on
the ability of Dr. Alexander as compared by medical text books ... I
never made any effort to see that Dr. Alexander, or any other physician
admitted to practice more than thirty years ago, read them.”

Naturally, it did not take long for the plaintiffs’ bar to extend Darling as
far as it could. In 1972, an Arizona appellate court determined that a
hospital was negligent in not following up on discrepancies in a physician’s
reappointment form.” California appellate courts followed suit,” along
with the Nevada Supreme Court,” and the Georgia Supreme Court.” A

74. ld.

75. Darling v. Charleston Cmty. Mem’l. Hosp., 200 N.E.2d 149, 171 (Ill. App. Ct.
1964).

76. Purcell v. Zimbelman, 500 P.2d 335, 340-41 (Ariz. Ct. App. 1972) (holding that the
hospital had a duty to the public to allow the use of its facilities only by such independent
staff doctors as are professionally competent and who treat their patients in full accordance
with accepted and established medical practices).

77. Elam v. College Park Hosp., 132 Cal. App. 3d 332, 337 (1982) (holding that a
hospital owes a patient a duty of selecting and reviewing the competency of its staff
physicians carefully even where the physician is an independent contractor in relation to the
hospital as opposed to an employee or agent of the hospital); Bell v. Sharp Cabrillo Hosp.,
260 Cal. Rptr. 37, 41 1339 (1989).

78. Oehler v. Humana, Inc., 775 P.2d 1271, 1272 (Nev. 1989).
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hospital was found negligent in not restricting the scope of a practitioner’s
privileges after becoming aware of wrongful acts committed by the
physician.* Another hospital was liable for not being able to detect a
physician that concealed his medical errors.” Clearly, going through the
motions of accepting reapplication forms and filing them away was
insufficient; actual diligence was due.

In 1981, in the middle of the burgeoning of corporate negligence, the
Wisconsin Supreme Court once again informed hospital governing boards
that the buck stopped with them.” The court noted that while a governing
board could delegate to its medical staff the board’s duty to select
competent physicians, it could not delegate to its medical staff the
accountability for negligently selecting incompetent physicians.” A patient,
James Johnson, sued both his orthopedic surgeon, Dr. Lester Salinsky, and
Misericordia Community Hospital (“MCH”) for negligence. During a
surgical procedure performed by Salinsky at MCH, Johnson’s femoral
nerve and artery were damaged, and Johnson lost the use of his right leg.
Johnson claimed that Salinsky had committed medical malpractice, and that
MCH was negligent: 1) in selecting Dr. Salinsky as a member of its medical
staff; 2) in allowing Dr. Salinsky to perform orthopedic surgery procedures
when it should have known that Dr. Salinsky was not qualified to perform
such procedures; and 3) in failing to investigate Dr. Salinsky’s capabilities.
Johnson and Dr. Salinsky settled prior to trial, but Johnson maintained his
suit against MCH.*

In Dr. Salinsky’s application for privileges on MCH’s medical staff,
Salinsky claimed that he enjoyed privileges at three other hospitals, and that
such privileges had never “been suspended, diminished, revoked or
renewed.”®  Salinsky also failed to answer questions regarding his
malpractice insurance. The record showed that MCH’s administrative staff
failed to contact any of Salinsky’s references and failed to investigate
Salinsky’s application. The record further showed that, had MCH
conducted such an investigation, it would have found that Salinsky did not
enjoy privileges at the hospitals he claimed to, that one hospital had denied

79. Mitchell County Hosp. Auth. v. Joiner, 189 S.E.2d 412, 414 (Ga. 1972) (hospital
corporate negligence is comparable to that of the owner of a motor vehicle permitting an
incompetent, inexperienced or reckless driver to operate its motor vehicle).

80. Cronic v. Doud, 168 11l. App. 3d 665 (1988).

81. Corleto v. Shore Mem’l Hosp., 138 N.J. Super. 302 (1975).

82. Johnson v. Misericordia Cty. Hosp., 301 N.W.2d 156 (Wis. 1981).

83. Id.

84. Id. at158.

85. Id. at159.
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him privileges, and that one hospital had restricted his privileges.”
Moreover, orthopedic surgeons in the community considered Salinsky to be
an inferior practitioner. In addition, seven malpractice suits had been filed
against Salinsky before MCH granted him privileges. Johnson introduced
expert witnesses that testified that hospital authorities, given this record,
would not appoint Dr. Salinsky to their medical staff. The jury found for
Johnson and against MCH; MCH appealed, but the appellate court
affirmed.”

Specifically, MCH appealed on two issues to the Wisconsin Supreme
Court: whether a hospital owes a duty to its patients in selecting its medical
staff and granting privileges, and if so, what is the standard of care that a
hospital must employ in performing that duty?® As to the first issue, the
court held that a duty of care is imposed whenever it is foreseeable that a
party’s conduct may cause harm to someone.” The court then determined
that the “failure of a hospital to scrutinize the credentials of its medical
staff applicants could foreseeably result in the appointment of unqualified
physicians surgeons to its medical staff. Thus, the granting of staff
privileges to these doctors would undoubtedly create an unreasonable risk
of harm or injury to their patients.”” Therefore, a hospital governing body,
as part of its accountability for the quality of all care rendered within the
hospital, owes a duty to its patients in selecting its medical staff and
granting privileges.

The court also supported this holding as consistent with the public’s
perception of the modern day medical center. “The concept that a hospital
does not undertake to treat patients, does not undertake to act through its
doctors and nurses, but only procures them to act solely upon their own
responsibility, no longer reflects the facts.”” To support this, the court
cited the complexity of hospital operations, the appointment and
employment of practitioners, and the fact that hospitals charge patients and
are reimbursed for medical diagnosis, care, treatment, and therapy.”

Once the court established that a duty existed, it examined whether MCH

86. /d.at 161,
87. Id.at157-58.
88. Id. at163.
89. Id.at164.
90. Id.

91. I

92. By finding that a hospital’s duty of care was established by a level of
‘foreseeability,’ first, and the public’s perception, second, the Wisconsin Supreme Court
differed from the Ilinois Supreme Court, which found that such a duty of care was
established by law, regulation and private accreditation standards. The Wisconsin Supreme
Court refuted MCH’s argument that the Wisconsin statutes actually negated any common
law duty of care. See id. at 170-71.
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had exercised the same level of investigative care that most hospitals
exercise under like circumstances.” The court determined that MCH had
not made a reasonable effort to determine whether Dr. Salinsky was
qualified to practice on its staff and that, had MCH made such an effort, it
surely would have known of Dr. Salinsky’s incompetence.” Finally, and
most importantly, the court held that:

the delegation [to the medical staff] of the responsibility to investigate
and evaluate the professional competence of applicants for clinical
privileges does not relieve the governing body of its duty to appoint only
qualified physicians and surgeons to its medical staff and periodically
monitor and review their competency.”

In the context of implementing the doctrine of corporate negligence in its
state’s common law, the Wisconsin Supreme Court clarified the roles that
the governing body and the medical staff play within their relationship. A
governing body may delegate duties to its medical staff, including the duty
to investigate and recommend practitioners, but it can never delegate the
accountability for any failure to adequately perform those duties.”

The facts in Johnson, however, were convenient for the Wisconsin
Supreme Court’s holding. Dr. Salinsky had been appointed after neither
MCH’s governing body, nor MCH’s medical staff had taken any steps to
investigate his competency. But what about the situation where a
governing body relies on its medical staff to either recommend or not
recommend the appointment of a practitioner, the medical staff
recommends that a practitioner be appointed, and the governing body
disagrees? Or vice versa? If a hospital is ultimately accountable for the
quality of care rendered within its walls, including being accountable for
the reasonable investigation of an applicant’s credentials, what are the
implications for a governing body of a hospital that disagrees with the
recommendations of its medical staff? In other words, have the courts
recognized that it may be reasonable for a group of laypersons (the
governing body) to disagree with the medical staff’s professional
recommendations regarding the professional competencies of an applicant?

The short answer is yes. On June 13, 1979, the President of
Northwestern Memorial Hospital (“NMH”) informed Dr. Edir Siqueira, a
neurosurgeon, that his clinical privileges were being summarily suspended

93, Seeid. at 171.

94, Id. at161].
95. Id.at174.
96. Id.at 164,
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pursuant to NMH’s medical staff bylaws.” Dr. Siqueira requested a hearing
pursuant to those bylaws. On November 7" 1979, an ad hoc committee of
medical staff members was appointed, and a hearing was convened.
Further hearings were convened from November 1979 throughout April
1980, at which times Dr. Siqueira had the opportunity to present and cross-
examine witnesses and introduce documentary evidence. On April 16",
1980, the ad hoc committee issued a written report, determining that the
summary suspension should be modified, and Dr. Siqueira returned to a
“restricted practice of neurosurgery. »%* The Medical Executive Committee
(“MEC”) of the medical staff disagreed with the ad hoc committee and
recommended that the summary suspension be maintained indefinitely.”
The Board of Directors of NMH adopted the recommendation of the
MEC."”

Dr. Siqueira filed for injunctive relief in the Circuit Court of Cook
County, seeking to have the indefinite suspension declared void." The
parties agreed to limit the proceedings to Dr. Siqueira’s two legal claims,
only one of which is important here: that the suspension violated NMH’s
medical staff bylaws because the MEC did not have the authority to
recommend indefinite suspension to NMH’s Board of Directors, and
further, that NMH’s lay Board of Directors did not have authority to accept
the MEC’s recommendation over the findings of the ad hoc committee. 1

Dr. Siqueira specifically claimed that the MEC did not have authority to
recommend indefinite suspension to NMH’s Board of Directors because,
under the bylaws, the MEC could only “receive” the ad hoc committee’s
report.'” Further, Dr. Siqueira argued that the MEC was not competent (0
make determinations on professional conduct and competency, as not all of
the MEC members were physicians. As stated, Dr. Siqueira also claimed
that NMH’s Board of Directors was not competent to make determinations
on professional conduct and competency, as not all of the Directors were
physicians.'” On these legal issues, the circuit court granted NMH’s
motion for directed verdict, and Dr. Siqueira appealed.

Central to the appellate court’s judgment was a statement in the preamble
to the medical staff bylaws that the medical staff’s responsibility for quality
of care at NMH is “subject to the ultimate responsibility and authority of

97. Siqueira v. Northwestern Mem’l. Hosp., 477 N.E.2d 16, 17 (Ill. App. Ct. 1985).
98. Id. at18,

99. Id.

100. Id.

101. Id.

102. 1d.

103. /Id. at19.
104. Id.
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the Board of Directors.”'® Other relevant bylaws provisions included 1) a
statement that the Board of Directors may restrict, terminate or remove
privileges of staff member upon an MEC recommendation, provided that
the member is entitled to a hearing; 2) a statement that the ad hoc
committee’s report and recommendations are to be forwarded to the MEC
“for information” and to the Board of Directors “for resolution;” and 3)
other MEC duties, such as “to make recommendations to the Board of
Directors on matters which require Board action,” “to review disciplinary
problems” and “to review clinical privileges... and recommend. ..
changes it deems appropriate.”'”

The court reasoned that these provisions, common to most medical staff
bylaws, in substance if not in form, outweighed the other bylaw provision
where the MEC was only supposed to “receive” an ad hoc committee’s
report “for information” purposes.'” Thus, the court determined that the
MEC certainly had authority to make its own recommendation. The court
then turned to the issue of whether either the MEC or the Board of
Directors had the authority or expertise to resolve matters concerning
professional competency and conduct, as neither the MEC nor the Board
were entirely constituted of physicians."

On this issue, the court once again noted that the Preamble to the bylaws
stated that the medical staff is subject to the ultimate authority and
responsibility of the Board of Directors.'” Moreover, the bylaws also stated
that nothing “shall abridge the right of the Board of Directors to take such
actions as seem to them necessary or desirable under the circumstances.” "
Finally, the court noted that, under the bylaws, the ad hoc committee report
was to be submitted to the Board of Directors “for resolution.” In its most
important statement, the appellate court stated that the Board of Directors
could impose final suspension even if both the ad hoc committee and the
Medical Executive Committee had voted to lift the suspension, as “under
the medical staff bylaws, the Board of Directors reserves the power to make
the final resolution. [Claiming that the Board consists of laypersons would]
neither involve the construction of the bylaws nor change the clear meaning
of the bylaws.”""' In so holding, the court determined that, because a
governing board consisting of laypersons is ultimately accountable for the
quality of care rendered within the hospital, it must have the ability to make

105. Id. at I8.
106. 4.
107. Id.at19.
108. Id.
109. Id.
110. Id. at 20.
11, Id
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all decisions regarding quality of care, even if they must supercede contrary
decisions of interested practitioners.'"” This holding is the touchstone for all
hospital governing boards — organized medical staff relations.

With respect to decisions that impact the quality of care rendered within
a hospital, but neither contravene the judgment of practitioners nor reflect
on an individual practitioner’s privileges or competence, the governing
board of a hospital enjoys even greater legal authority. For instance, the
President of Michael Reese Hospital and Medical Center (“Reese”)
appointed Dr. Hawkins as Acting Chair of the Department of Psychiatry."
Six months later, a new President of Reese appointed Dr. Hawkins as the
permanent Chairman of the Department of Psychiatry, but did so in
contravention of Reese’s Medical Staff Bylaws, as the President neither
appointed a search committee nor obtained the approval of Reese’s Board
of Trustees. Another physician, Dr. Weissman, had served as both a
member of Reese’s Board of Trustees and as Director of Education and
Training and, in his capacity as a member of Reese’s Board of Trustees,
opposed a proposed merger between Reese and the University of Chicago.
After Dr. Weissman revealed this opposition, Dr. Hawkins, acting in his
capacity as the Chairman of the Department of Psychiatry, demoted Dr.
Weissman from Director of Education and Training to Unit Chief of a floor
in the Department of Psychiatry. Dr. Weissman resigned but sued Reese
for the severance benefits that it refused to provide. Dr. Weissman claimed,
inter alia, that the demotion was improper because Dr. Hawkins had been
improperly appointed Chairman of the Department of Psychiatry in
contravention of the Medical Staff Bylaws.'”

The court, which agreed that Dr. Weissman'’s reliance on the medical
staff bylaws was tenuous, stated that “[a]ithough violation of the Medical
Staff Bylaws may create legally enforceable rights in the context of a
removal from or reassignment to a medical staff position, they do not create
the same rights in the context of changes in administrative positions.”"
The court relied on two provisions — one each from the hospital corporate
bylaws and the medical staff bylaws — to arrive at its holding: 1) the
hospital bylaws stated that the medical staff bylaws extend rights to medical
staff who concurrently serve in executive or administrative positions with
the Hospital insofar as the professional membership privileges of such
persons at the Hospital are concerned, but not with regard to their executive

112, Id.

113. Weissman v. Michael Reese Hosp., 1989 U.S. Dist. LEXIS 11064 *2 (N.D. IlL.
1989).

114, Id

115. Id. at x14.
116. Id. at *135.
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or administrative positions; and 2) the medical staff bylaws stated that the
bylaws are intended to provide a framework for medical staff activities."”

The court then found that Dr. Weissman did not have a claim arising
under the medical staff bylaws because his demotion was of an
administrative nature, as opposed to a demotion of a professional nature.'
Finally, the court also stated that Dr. Weissman had only cited medical staff
bylaw provisions dealing with appointment and that such appointment
provisions did not bear on the hospital’s removal powers. The Seventh
Circuit expressly affirmed this reasoning.'” Therefore, a governing board’s
ability to make decisions related to the provision of quality care apparently
are not hindered by practitioners’ medical staff bylaws “rights” that are not
directly related to the practitioners’ professional competencies.

Perhaps the holding central to Weissman is more powerfully stated in
Mahan v. Avera St. Luke’s, a more recent case from the Supreme Court of
South Dakota.” Succumbing to competition from a physician group
practice’s new day surgery center, the governing board of Avera St. Luke’s,
the only full-service hospital in a 90-mile radius of Aberdeen, South
Dakota, opted to close its medical staff to applicants for orthopedic surgery
privileges. The members of the group practice who were also members of
Avera St. Luke’s medical staff sued the hospital, claiming that the
hospital’s actions breached the medical staff bylaws.” The physicians
successfully enjoined the hospital’s closing of the medical staff. The
Supreme Court of South Dakota reversed; it found that the hospital’s
delegation to the medical staff of the power to “appoint and review medical
personnel to the medical staff” did not trump the Board’s ability to make
“all decisions relating in any way to, or incidentally affecting, medical
personnel issues.”'” The court recognized that the medical staff bylaws
were derived from the hospital corporate bylaws and, therefore “any
judicial analysis must begin with an examination of the [hospital corporate]
bylaws.”'” Because any and all of the medical staff’'s powers were
delegated to them from the governing body, the hospital had the “authority
to make business decisions without first consulting the medical staff,”'
The court thus allowed the hospital to close any portion of the medical staff.

The Supreme Court of South Dakota opinion represents the principle that

117. fd.

118, Id.

119.  See 1991 U.S. App. LEXIS 10225 *2 (7th Cir. 1991).

120. Mahan v. Avera St. Luke’s, 621 N.W.2d 150, 153 (S.D. 2001).
121, Id.

122, 1d.
123, Id.
124. Id.
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the governing body, if it is to be accountable for the quality of care rendered
within the hospital, must have full and unimpeded legal authority to make
any and all decisions related to the provision of quality care that do not
directly speak to individual practitioner’s professional competencies. We
further know, from Darling, Johnson, and Siqueira, that governing bodies
have full legal authority to make decisions related to the provision of
quality of care that either contravene the judgment of practitioners or speak
to individual practitioners’ professional competencies. They are only
“impeded” by the procedural rights granted to practitioners via medical
staff bylaws.

While it may appear to some that these principles of common law
conflict with the explicit hospital accreditation standards of the JCAHO, it
is a conflict in appearance only. For example, JCAHO Medical Staff
Standard 2 states that “[e]ach medical staff develops and adopts bylaws and
rules and regulations to establish a framework for self-governance of
medical staff activities and accountability to the governing body.”'” It is
our experience that medical staff leaders and representatives who
exuberantly embrace the concept of self-governance and self-monitoring as
within the exclusive purview of the medical staff construe this Standard to
mean “JCAHO requires the hospital to allow the medical staff to govern
itself.” The implied meaning of this statement, of course, is that JCAHO
prohibits the hospital from governing the medical staff. Not only is such a
belief wrong (Darling, Johnson, Siqueira, Weissman, and Mahan), it
ignores the last half of the JCAHO Standard: a medical staff should develop
and adopt bylaws and rules and regulations not only as a framework for
self-governance, but also as a framework for “accountability to the
governing body.”* JCAHO embraces the principles of common law
discussed above; those who do not are those who, in their independent
medical staff zeal, misunderstand and misinterpret JCAHO.

On the other hand, recognizing the full legal accountability of the
governing board for the quality of care rendered by the health care
organization, and thus the full authority of that governing board to make all
decisions related to the quality of care rendered, will not alone improve the
quality of care rendered within a hospital. Recognition of ultimate
accountability must then be translated into demonstrated action and
outcomes to assure and dramatically improve quality. The questions that
confront us are these: if governing boards are ultimately accountable for the
quality of care rendered within their hospitals, and are thus ultimately

125. JCAHO, COMPREHENSIVE ACCREDITATION MANUAL FOR HOSPITALS: THE OFFICIAL
HANDBOOK (2002), MED. STAFF STANDARD 2, at MS-3.
126. Id.
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accountable for the effectiveness of peer review and measuring quality,
what are governing boards doing that has allowed for the current situation?
Or, more appropriately, what are they not doing? Maybe most
appropriately, what obstacles must they remove to achieve quality
measurement and performance goals?

In trying to answer those questions, two realities become apparent. First,
that we are aware that quality is not being assured to the extent necessary to
reduce overuse, underuse, and misuse, and as illustrated above in roman
numeral II, we have a significant body of knowledge on exactly how to
measure quality and enhance patient safety. The question becomes: is there
something about the relationship between the board, which is responsible
for quality, and the medical staff, which has historically been delegated the
responsibility for quality, that needs to be restructured to achieve patient
safety goals?

IV. THE STRUCTURE OF THE BOARD-MEDICAL STAFF RELATIONSHIP

Boards of Trustees are legally and ethically responsible for the quality of
patient care in their hospitals; however, they do not have the structure and
function to know the quality of care being provided, much less the
architecture to solve quality problems and to proactively improve the
quality of patient care. It is imperative that we examine that structure to
determine whether the structure facilitates the solution or enhances the
problem.

A. The Hospital Board-Medical Staff Architecture

The thesis presented here now focuses on the central question at the
beginning of this article, postulating that the current structure of the hospital
governing board and medical staff does NOT promote quality and patient-
centered care, and that it is seriously flawed. The fundamental flaw in the
existing architecture of hospitals exists in the form of interdependent, yet
independent and discordant relationships between the hospital boards of
trustees and the medical staffs. Dr. Martin Merry characterizes the various
health care cultures as “silos.”'” He concludes that these silos create the
traditional obstacles to promoting quality in health care. We propose that
Dr. Merry’s concept of silos is correct, and we believe that health care
culture traditionally encounters obstacles to promoting quality in hospitals
when the various existing ‘“cultures” are understood in terms of the
following three silos:

127. Letter from Martin Merry, M.D., Senior Advisor for Medical Affairs, New
Hampshire Hospital Association, to Landon Feazell (on file with author).
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. QOrganizational Culture (our “structural silo”);
. Professional Cultures (our “professional silo” including Dr.
Merry’s third “Culture of Blame, it’s someone else’s responsibility”
silo); and
. Fragmented Quality Information Culture (our “informational
silos™).'®
These silos and disparate cultures are each carefully considered and
analyzed below.

B. Structural Silos of the Organizational Culture

The organizational or “structural silo” has evolved to create and
preserve the medical staff as a separate entity, struggling to find and define
some sort of legal relationship to the hospital, such as a contractual
relationship. The separate medical staff is a sacrosanct entity recognized in
the law and insisted upon by organized medicine and physicians in hospitals
throughout the United States. In terms of quality, it is the physicians and
the medical staffs, as well as organized medicine, who first insisted on
quality in hospitals and created standards and monitoring to assure
improved clinical environments for physicians to practice.

The American College of Surgeons in 1917 created the Hospital
Standardization Program.” This program called for several of the early
standards that have led to the present system of hospital organization.
These standards included provisions for a medical staff, credentialing,
“quality assurance” with monthly morbidity/mortality meetings for
learning and improving practice, medical records standards, and laboratory
and x-ray standards."”

The organizational diagram of the Medical Staff in relationship to the
Board of Trustees paints the very vivid picture of the structural silos, as
illustrated in Figure 2, again proposed by Dr. Merry."”

128. Id.

129. JOINT COMM’'N ON THE ACCREDITATION OF HEALTHCARE ORG., A JOURNEY
THROUGH THE HISTORY OF THE JOINT COMMISSION, available at http://www.jcaho.org/
about+us/history/index.htm.

130, Id.

131. Merry, supra note 127.
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Figure 2: Structural Silos of Organizational Culture
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From an operational perspective, these silos perpetuate dis-quality,
rather than promote quality. The forces of this structural barrier to
interdependence and perpetuation of independence prevents any solution to
the fundamental flaw in health care from being meaningfully addressed,
much less solved. After recognizing the significance of these organizational
silos, it is then crucial to understand the fundamental flaw in precluding true
health care quality and the etiologies of that flaw.

The architectural silo of the medical staff is made even more complete
by adding organizational complexity with a massive committee structure
devoted to a variety of matters, with a particular focus on quality of care.
Indeed, in our experience from reviewing Medical Staff Bylaws from
around the country, we have found that many bylaws contain statements in
their preambles indicating that quality of patient care is the primary reason
for their being. The Medical Staff then organizes to look at quality
exclusively from the physician’s perspective. Many hospitals have made
dramatic changes in their medical staff committee structures, but the
following example of a recent committee structure (demonstrated in Figure
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3) is not unusual.”™

Figure 3: Sample Committee Structure
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Such complex and overtaxing committee structures are even encouraged by
state medical societies in their model medical staff bylaws."

The effect and impact of these structural silos is that they are vulnerable
to all the problems inherent in physician and hospital motivations and
disincentives and turn the medical staff and its physicians inward on
“physician exclusive” issues. In the structural culture of blame, it is
frequently the fault of the nurses or limitations of the system in examining
quality. This structure and the demand of physicians and organized
medicine for physician self-governance, self-monitoring, and self-discipline
creates an impenetrable barrier to the concepts of creating safe, efficient,
and effective systems and processes of care. The architecture further
isolates the physicians from any forces outside the medical staff to attempt
to regulate the types of misconduct and potential incompetence concerns as
discussed.

132.  See ILL. STATE MED. SOC’Y, MODEL MEDICAL STAFF BYLAWS (2003), available at
http://www.isms.org/member.html.
133, Id.
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This separate but equal architecture, however, is not merely a current
phenomenon. The current silo structure of the relattionship between the
medical staff and the governing body has been developed over many years.
To fully understand the size of the quality of care obstacles inherent in the
current relationship between the medical staff and the hospital governing
body, it is necessary to examine how those obstacles were built.

The gestative period for the “organized medical staff” began shortly
after the American Civil War, when organized nursing had already placed
its roots in hospitals by pushing the need for cleaner, antiseptic or aseptic
environments.”™ Cleaner environments, in conjunction with the innovative
use of ether as an anesthetic, paved the way for success rates in a greater
variety of surgical procedures.” As surgery became a more prestigious and
demanded service, the costs of traveling to patients’ homes became
prohibitive, i.e., fees were easier to develop if the patients came to the
surgeon. As the nineteenth century stigma of being a hospital patient
slowly faded away (i.e., the stigma of the hospital being only a last, filthy
refuge for the sick, dying poor), the hospital became the logical locale for
surgeons to ply their trade in clean environments."™

Almost immediately, pressure for admissions was high and hospitals
began to track lengths of stay. Prior to the turn of the century, hospitals
counted lengths of stay in the number of weeks; by 1923 American
hospitals had a turnover ratio of twelve and a half days.”” Understandably,
hospitals experienced a mission shift — where hospitals had previously
extended their charitable and religious care to providing morally-based
boarding homes for the poor, the active medical treatment of disease and
surgical treatment of injury soon became the sole basis on which hospitals
operated.

As the upper class became aware of the benefits of receiving inpatient
hospital care, hospitals ceased building wards and instead constructed
wings of private and semi-private rooms. “Hospitals had gone from
treating the poor for the sake of charity to treating the rich for the sake of
revenue and only belatedly gave thought to the people in between.”™ As
hospital expansion burgeoned, so did operational budgets. While large
donations persisted, patients (typically the wealthy) shouldered the bulk of
the costs through higher fees."”

134. PAUL STARR, THE SOCIAL TRANSFORMATION OF AMERICAN MEDICINE — THE RISE OF
A SOVEREIGN PROFESSION AND THE MAKING OF A VAST INDUSTRY 156 (1982).

135. Id.

136. Id. at 157.

137. DAVIDJ. ROTHMAN, THE DISCOVERY OF THE ASYLUM 42-43 (1971).

138.  Starr, supra note 134, at 159.

139, Id. at 160-61.
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Simultaneously, the typical American non-hospital corporation was
undergoing a similar revolution. Prior to the turn of the century, trustees
and directors often ran the day-to-day operations of the company, but the
Industrial Revolution (and the wave of conglomerations that came with it)
had made such hands-on involvement prohibitive, if not downright
impossible.' Thus, many corporate boards of that era began to place what
is now known as “executive authority” in the hands of senior and salaried
staff and management. By the early twentieth century, higher-ranked
employees ran the day-to-day operations and turned to trustees and
directors only for approval and/or consideration of the larger matters."

In hospitals, the timing of the “board-management revolution” had a
double impact. First, trustees may have felt the contemporary urge to
delegate their operational duties to salaried employees.” Second, trustees,
who had previously been the largest donors to the hospitals, and thus, the
chief source of cash flow for the facilities, recognized the impact of private
pay.”® Whereas hospitals had previously depended on the beneficial
donations of their trustees, the increased demand for hospital and surgical
services had led to higher physician fees (especially for those in private
rooms), and thus hospitals became more dependent on income from patients
than income from benefactors.” The trustees were becoming less
important than the physicians that worked within the hospital. Therefore,
as the trustees felt the urge to delegate their responsibilities to others (and
be bothered only by issues of severe policy change), it only made sense to
delegate hospital operations to the revenue-producing physicians
themselves."

The physicians were more than amenable to seizing hospital operational
authority. One prominent Chicago physician entered this in the American
Medical Association’s Journal:

[wlhen the industrial revolution of the seventeenth century began it found
Europe peopled with independent tradesmen.... Now we find the
homeless, tool-less dependent machine operators far removed from the
people who furnish a market for the standardized product of their toil.
The hospital is essentially part of the armamentarium of medicine . . . If
we wish to escape the thralldom of commercialism, if we wish to avoid

140. Id. at161.

141. Id.
142, 1d.
143. Id.
144. Id.
145.  Id. at 162.
146. Id.
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the fate of the tool-less wage worker, we must control the hospital.M7

The physicians fortunate enough to seize this operational authority deftly
organized themselves into closed medical staffs that excluded the vast
majority of other practitioners from having the ability to practice within the
hospitals, and thus from maintaining a living."

In turn, the physicians previously excluded from the closed medical staff
opened their own hospitals to combat the closed-staff hospitals.'” The
closed-staff hospitals, feeling the force of the invisible hand of competition,
succumbed and accordingly opened their medical staffs to any willing
providers.™ Those physicians already on closed medical staffs complained
that the opening of the closed staffs would allow for quacks and snake-
charmers, and thus patients would receive lower quality care. Physicians
excluded from the staffs heard such cries only as a pretense for preserving
status, not quality. But money talked, and hospital boards opened the staffs.
Thus, in the first quarter of the 20th century, physician affiliations with
hospitals boomed.""

As physicians joined medical staffs en masse, the professional
associations of which the physicians were members were taking parallel,
supporting steps. For instance, in 1919, in what experts largely regard as
the formal conception of the organized medical staff,” the American
College of Surgeons released a “statement,” whereby any hospital could
receive the College’s approval — whether its medical staff was open or
closed ~ but only if the hospital’s affiliated physicians were organized into
a “definite medical staff.”'® A definite medical staff would only include
competent and reputable physicians that did not split fees, that adopted and
adhered to bylaws, that held monthly meetings, and that reviewed clinical
experiences. While it is instructive that professional associations were
refining guidance on medical staff bylaws and peer review as early as 1919,
one should not regard those developments as the ‘birth’ of peer review.
Much like every profession, ‘peer review’ began the first time two
physicians exchanged ideas on how to treat certain symptoms.

While the work of the associations’ was not the impetus for peer review,
it introduced the concept into the formal process of accepting or rejecting a

147. Bayard Holmes, The Hospital Problem, 47 JAMA at 320 (1902).

148. Starr, supra note 134, at 162.

149. Id. at 165.

150. Id.

151. Id. at 167

152. Dennis J. Purtell, Medical Staff in Need of Change, 28 PHYSICIAN EXECUTIVE 64
(2002).

153. Mark A. Kadzielski et al., The Hospital Medical Staff: What Is Its Future?, 16
WHITTIER L. REV. 987, 988-89 (1995).
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practitioner as a member of a medical staff.”* But not surprisingly, earlier
contemporary studies found that the decision to admit a physician to the
medical staff turned not on matters of professional competence, but rather
on considerations of ethnicity, workability, and background. One hospital
administrator revealed that:

[i]n the earlier days we had competitive examinations, but we had to
discontinue those. The person who did best on an examination might not
show up well . . . He might lack tact; he might not show presence of mind
in crises; or he might not be able to take orders. And more than likely the
persons who did best on the written examinations would be Jewish."

In 1934, the physician domination of hospitals via the organized medical
staff may have reached its zenith. That year, the American Medical
Association (“AMA?") stipulated that it would only accredit those hospitals
that required their staff members to also be members of the local medical
society.”™ But depression-era economics also saw a great push for
efficiency and structure, and the various hospitals dominated by physicians,
while able to generate revenues, were unable to cut costs. As society
recognized both the need for hospital conglomeration and the physicians’
unwillingness to conglomerate, a large interest in procuring capable
hospital administration bloomed.”’ As hospitals merged and grew in size,
administrators not only relieved the physicians of the burdens of resolving
the more day-to-day, complex decisions of a corporate organization, but
obviously gained power in steering the direction of the hospital. Medical
staffs continued to concentrate on rendering care. The fragmentation of
those that ran the hospital and those that delivered care had begun. The
autonomy of physician cultures, the professional silos (see below) and the
accompanying “culture of blame,” or “the responsibility of someone else,”
were established. The silos had been built.

V. SELE-REGULATING AND SELF-MONITORING WILL NOT
ASSURE QUALITY

The modern hospital governing body cannot rely solely on a self-
regulated and self-monitored medical staff to assure successful
accomplishment of quality goals. There are significant obstacles that
prevent even a generally well-intentioned medical staff from taking action.

154. Id.

155. Starr, supra note 134, at 168.
156. Id. at 168.

157. Id. at 178,
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A. Self-Governance, Self-Monitoring, and Self-Disciplining

Organized medicine at the national and state levels has made
considerable efforts in recent years to support the fundamental concept of
physicians through their medical staff structure being “self-regulating.”
These concepts have achieved a degree of reverence and a sacrosanct
nature. When these concepts are advocated, they are not typically
expressed with reservation tied to the explicit role of the hospital governing
body.™ It is important to remember that these terms are a product of
history, AMA dedication, and, to some extent, a reading of the JCAHO
accreditation standards. It is therefore necessary to consider the problems
these concepts create and further consider whether they make sense in light
of modern quality concerns.

Jerome P. Kassirer, M.D., former editor of the New England Journal of
Medicine, states that a “fundamental tenet of a learned profession is its
obligation to self-regulate, self-monitor, and self-discipline its members.” "
His assessment of medicine concludes:

Unfortunately, when it comes to setting standards of accountability and
ethical behavior, our professional organizations and medical institutions
have often faltered. In the guise of accountability, their efforts have often
yielded lax standards that were intentionally and flagrantly self-serving.
This is pseudo-accountability. When such deceptive practices are
uncovered, the public reacts — sometimes overreacts — and so do
legislators. The aspirations of our profession would be better served if
we set our standards of self-regulation unimpeachably hlgh

Recent deliberations by an international task force (the Medical
Professionalism Project of the ABIM Foundation, ACP-ASIM Foundation,
and European Federation of Internal Medicine) puts the “pseudo-
accountability” concerns of Dr. Kassirer into a much broader context of
professional responsibility.'”  These concerns are expressed at the
individual physician level as “A Physician Charter,” proposing re-
expressions of old tenets for medical professionalism. This challenge for
professionalism is powerfully significant in the new era of patient-centered
care. In essence, the patient has always been the focus of physician care

158. Exeter Hosp. Med. Staff v. Bd. of Tr. of Exeter Health Res. Inc., 810 A.2d 53 (N. H.
2002) (holding that a medical staff is not a legal entity separate from the hospital, but a
subordinate administrative unit).

159. Jerome P. Kassirer, Pseudoaccountability, 134 ANNALS OF INTERNAL MED. 587
(2001).

160. ld.

161. See Harold Sox, Medical Professionalism in the New Millennium: A Physician
Charter, 136 ANNALS OF INTERNAL MED. at 243 (2002).
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since the very beginning of the profession and the admonition to “do no
harm.” The broader reality of this Charter inherently includes the business
context of health care.'®

The heart of the Charter is based upon three fundamental principles:

. The Principle of Primacy of the Patient Welfare;
- The Principle of Patient Autonomy; and
. The Principle of Social Justice.'”

The Physician Charter for Medical Professionalism is thus a set of three
commitments. The concepts of patient autonomy and patient welfare must
be at the center of the physician-patient relationship. According to this
view, the center of patient care is not in the physician’s office or in the
hospital. The center is where people live their lives, in the home and the
workplace, with the physician as an advisor, often one of many, to an
autonomous patient.'” Experts in patient safety are beginning to agree and
to discuss that the single greatest contributing human factor resulting in
error and hindering clinical performance improvement is this autonomy
factor. The most compelling work to date on this topic is by Dr. J.
Silverson, as published in the MGMA Journal."”

Traditional Physician Compact New Physician Compact
Autonomy Customer/Patient Focused
Protection Interdependence
Entitlement Ownership of Issues

Delegated Authority

To understand why there is a “quality problem” in developing a solution
(or at least parts of a solution) at the hospital level requires an appreciation
of the stressors on the ability of the underlying, traditionally independent
medical staff’s ability to apply correction. In examining the stressors
impacting the medical staff’s ability to implement modern quality
measures, we are forced to ask the following questions: first, is it likely that
they will be able to overcome such difficulties; and, second, whether the
board, under the current “delegated quality” model, is able to assist the
medical staff in overcoming these quality hurdles.

162. ld.
163. Sox, supra note 161, at 244,
164. Id. at 243.

165. Silverson J, Kornacki, Creating a Physician Compact that Drives Group Success,
47 MED. GROUP MGMT. J. 54, 54-62 (2000).
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B. Self-Regulation and the Difficulties of Implementing Quality
Management

Physicians are not the logical candidates to lead the charge toward
developing these essential systems and processes of care. Thus, the
organizational structure isolating them from hospital quality initiatives and
depriving the hospital “silo” of physician involvement for a multi-
disciplinary approach is the single most significant obstacle to this national
consensus for impacting quality. Even at the level of attempting to get
physicians to cooperate and adopt such systems, once designed, the
challenge with or without changing the architecture is difficult. Physician
resistance to clinical practice guidelines, or any nomenclature that one
would attempt to devise for implementation of such processes of care, has
been characterized into a framework for considering physician perceptions
and attitudes in the Journal of the American Medical Association
(“JAMA”)." The seven barriers to physician adherence to practice
guidelines have been categorized as follows:

Knowledge

e Lack of Familiarity (volume of information, time needed to stay informed,
guideline accessibility)

e Lack of Awareness (volume of information, time needed to stay informed,
guideline accessibility)

Attitudes

e Lack of Agreement with Specific Guidelines (interpretation of evidence,
applicability to patient, not cost-beneficial, lack of confidence in guideline
developer)

o Lack of Agreement with Guidelines in General (guidelines in general too
“cookbook”, too rigid to apply, biased synthesis, challenge to autonomy,
not practical)

e Lack of Outcome Expectancy (physician believes that performance of
guideline recommendation will not lead to desired outcome)

e Lack of Self-Efficacy (physician believes that he/she cannot perform
guideline recommendation)

e Lack of Motivation/Inertia of Previous Practice (habit, routines)

Behavior

e External Barrers/Patient Factors (inability to reconcile, patient
preferences with guideline recommendations)

e Guideline Factors (guideline characteristics, presence of contradictory
guidelines)

166. See Michael Cabana et al., Why Don’t Physicians Follow Clinical Practice
Guidelines? A Framework for Improvement, 282 JAMA 1458, 1458-65 (1999).
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e Environmental Factors (lack of time, lack of resources, organizational
constraints, lack of reimbursement, and perceived increases in malpractice
liability).'”

Measurement of clinical performance will inevitably shift from the
current “implicit model™® to an ‘“explicit model” (or at least some
combination) measuring performance against agreed evidence-based best
practice models. As peer review and clinical performance measurement
evolve from professional judgment in the current implicit model, peer
review in standardized and objective processes will be a critical transition in
any performance improvement plan and implementation initiative.

The second major barrier to self-regulated medical staffs being solely
responsible for quality, as delegated by the board, is that physicians neither
provide, nor are they responsible for all aspects of patient care. Health care
is delivered by teams of clinical professionals.

The patient care in “silo 2” by those from “Hospital Functions” in
Figure 2 above is beyond the purview of the medical staff. Quality
measurement and performance improvement extends far beyond the
physicians, who must rely upon these institutional elements and senior
management to provide quality care to their patients. However, just as this
responsibility for care is fragmented, in an organization that depends upon
having systems and processes, so is the information for quality performance
measurement fragmented. It is literally impossible for the medical staff to
develop such quality data, integrate it into their quality processes, and to be
responsible to the board for implementing necessary improvements.

Health care quality has developed in part as a “solution de jur”
enterprise, and the process of measuring and improving quality is
comprised of a variety of techniques and approaches. The result is an
extremely data-driven but disconnected and fragmented “system.” Quality
initiatives that exist in many hospitals might include the following gamut of
quality activities and databases:

- Peer review with clinical indicators;

- Performance measures,

- Core measures;

- Quality variance analysis (CQI/TQM);

. Patient safety programs, including near miss reporting;
. Root cause and sentinel event analysis;

- Special studies;

. Utilization management/resource use analysis,

167. Id.
168. Robert H. Brook et al, Special Communication: Health System Reform and
Quality, 276 JAMA 476, 476-80 (1996).
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- Case management;

. Benchmarking and quality “dashboards;”

. Risk management and incident reporting; and

. Administrative database analysis, including related software
products.

The crucial defect in this disparate system of quality, risk, and utilization
data is that these are essentially “silos” of information. Few if any
hospitals and medical organizations are proficient at aggregating this data
and converting it to precise information to identify the quality challenges
of the organization. Continuous improvement and targeted monitoring are
equally difficult.

The result is that the Board receives very scant and often meaningless
data with little or no insight into the clinical quality challenges and
opportunities of the organization. The good news is that the Board 1s rarely
“burdened by insight.” The bad news is that the Board is deprived of any
meaningful oversight opportunity, and the appearance of authority and
responsibility is illusory.

The responsibility for medical staff membership and privileges within
the Board authority for credentialing also extends beyond the limits of data
available to the medical staff. An insightful physician-specific practice
profile, as recommended by Daniel A. Lang, M.D.,'” demands comprehen-
sive quality information from throughout the health care organization.

The challenges of providing quality data to the Board have become more
serious since the IOM report and the recognition of quality analysis
techniques, such as root cause analysis. Take the example of mortality data.
A customary model for presenting mortality rates (deaths as a percentage of
discharges) is to divide deaths into categories for “expected” and
“unexpected” (after peer review to determine the cases for each category).
This data is often broken down by quarters, with year-to-date totals, and
benchmarked against other mortality rates, perhaps with comments as
analysis of trends.'™ After the public nature of the IOM report on medical
error and preventable deaths, prudent Boards will want to know which of
these deaths were deemed “preventable,” what measures have been taken
to analyze the root causes of these preventable deaths, and what measures
have been taken to assure that such a death does not reoccur. Most likely,
this information will be requested on a monthly basis to eliminate
unnecessary time delay. Reporting quality information to the Board has

169. See DANIEL A. LANG, MEDICAL STAFF PEER REVIEW: MOTIVATION AND
PERFORMANCE IN THE ERA OF MANAGED CARE (2000).

170.  See Barry S. Bader, Informing the Board About Quality, Keys to Better Governance
Through Better Information 45 (1991) (published jointly by the Hosp. Trustee Ass’'n of Pa.
and Bader & Associates).
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arguably become much more comprehensive and demanding. And without
question, the challenge of measuring and improving quality has moved far
beyond the exclusive purview of a self-regulated medical staff.

With this insight into the disincentives for physician commitment to
quality initiatives and the need for continued development of new
technologies for measuring and improving health care, the concept of a
complete delegation of quality responsibility to the medical staff by the
governing body begins to seem preposterous. Examined further, however,
it is clear that such a delegation is irresponsible and ill-fated by any hospital
governing body. The emphasis on the fundamental flaw in health care
quality and patient safety must be on the absence of carefully designed and
error-proofing systems and processes of care in the health care
infrastructure.

Clearly, there is no guarantee that the organized medical staff of a
hospital is motivated, prepared, or knowledgeable and without conflict to be
the catalyst or engineer for designing, implementing, monitoring, and
continuously improving processes of care. Physicians are essential to such
process design and use, but they cannot in the current environment and state
of health care be expected to be the sole participants in such endeavors.
However, developing processes of care is the future for measuring health
care quality. Indeed, electronic medical records and quality of care
software products in the future will require embedded clinical knowledge
into work processes at point of service in real time.

VI. THE STRUCTURAL SOLUTION: REVISING HOSPITAL AND MEDICAL
STAFF BYLAWS

A. Hospital Bylaws

The concept that quality is a responsibility shared by the governing body
and the medical staff is probably readily acceptable to all health care
constituencies. Nonetheless, physician associations fail to advocate that the
governing body is fundamentally responsible, but rather cling to the self-
governing, self-monitoring notion when advising their members as to how
to structure medical staff bylaws.” While the AMA admits to the
hospital’s responsibility in certain sections of its proposed bylaws, clearly
the loudest message coming from the AMA and state medical societies is
tremendously weighted in favor of self-governance and diminishes the
importance of the role of the governing board. For example, the AMA

171.  AM. MED. ASS'N, PHYSICIAN’S GUIDE TO MEDICAL STAFF ORGANIZATION BYLAWS
11 (2d ed. 2002).
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provides the following sample medical staff bylaw regarding *“‘purpose:”

The medical staff is organized to promote quality and to improve the
quality of care delivered in this institution. Recognizing its responsibility
for the overall quality of clinical services provided by its members, the
medical staff organizes itself for the purpose of self-governance in
conformity with these bylaws. These bylaws are binding on the medical
staff and the hospital.”

As the Supreme Court of South Dakota stated in Mahan, all medical staff
duties are those delegated to it by the hospital, and thus any analysis of the
impact of bylaws must begin with an analysis of hospital bylaws.” The
first hospital bylaw, with respect to the medical staff, should state that the
hospital, or the corporate entity, organizes the medical staff. It is not
uncommon to see existing hospital bylaws that merely discuss the
interrelations of the hospital and the medical staff, i.e., that are silent as to
the conception of the hospital’s organized medical staff. Like all good
corporate bylaws, hospital bylaws discuss the organization and membership
of the corporation, i.e., the hospital itself. Good hospital bylaws, then,
should also discuss the organization and membership of the organized
medical staff.

Thus, the hospital bylaws should have a provision which clarifies that the
governing body organizes the practitioners with privileges at the hospital
into a medical staff, under medical staff bylaws approved by the governing
body; that, when necessary, the medical staff bylaws will be revised to
reflect the hospital’s current practices with respect to medical staff
organization and functions; that the governing body only considers medical
staff recommendations regarding appointments to the medical staff; and that
each member of the medical staff has appropriate authority and
responsibility for the care of his or her patients, subject to the limitations
contained in both the hospital bylaws and the bylaws, rules, and regulations
of the medical staff.

Directly following the hospital bylaw provision that organizes the
medical staff, the hospital should explicitly detail the duties that it delegates
to the medical staff. It is typical, but unfortunate, to see hospital bylaws
that simply state “the medical staff is responsible for the quality of care
rendered within the hospital.” Such a provision is overly abbreviated and
perpetuates the misunderstanding that the medical staff’s duties are owed
solely to patients, when in reality they are owed to both patients and the
governing body.

Thus, the list of medical staff duties should be exhaustive. For instance,

172, Id.at11.
173. See Mahan, 621 N.W.2d at 153.
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with respect to issues pertaining to quality of care, the bylaws should state
that the governing body assigns to the medical staff the responsibility for 1)
providing appropriate professional care to the hospital’s patients, with the
full and complete understanding that the governing body maintains the
ultimate authority and responsibility for the quality of care provided in the
hospital; 2) ensuring that only a member of the medical staff with admitting
privileges admits patients to the hospital; and 3) ensuring that only
appropriately licensed practitioners with clinical privileges are directly
responsible for a patient’s diagnosis and treatment.

However, the hospital should further expand upon the medical staff’s
duties. The medical staff should be charged with the responsibility of
developing appropriate standards of professional care within each of the
medical staff departments, and should report them to the governing body.
The medical staff should further be responsible for the continuing review
and appraisal of the quality of care rendered within the hospital, as
compared against developed standards, including the identification and
resolution of problems and the identification of opportunities for improving
patient care. The medical staff should be responsible for enforcing these
standards.

Much like the definition of ‘services’ in a thorough services agreement,
the hospital should use a fine-tooth comb in describing the duties and
responsibilities that it delegates to the medical staff. This clarifies, for the
medical staff, the role of the governing body and, for the govermning body,
the role of the medical staff. Once the duties and responsibilities are
defined, the hospital bylaws should state that the governing body retains the
ability to rescind any and all delegated duties if the medical staff fails to
perform. This concept, recognized by common law (Siqueira), is rarely
implemented in existing hospital bylaws. The following is a good example
of a potential medical staff bylaw provision regarding the governing body’s
ability to rescind its delegation of quality responsibilities:

Any delegation or assignment of responsibility or authority from the
governing body is conditioned upon the presumption that the governing
body, in accordance with applicable laws and regulations and accredita-
tion standards, is responsible for effective quality assurance. Therefore,
to the extent that the governing body in its discretion believes that the
medical staff or its leadership fails to act fully and completely in
accordance with the medical staff bylaws and the hospital bylaws with
respect to any delegated or assigned responsibility or authority, the
governing body retains the right to rescind any such delegation or
assignment and take all actions necessary to assure quality, to include,
without limitation, establishment of quality systems, development of
policies and procedures for medical staff actions, appointment and

http://lawecommons luc.edu/annals/vol12/iss2/3
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removal of medical staff officers, and amendment of medical staff
bylaws.

B. Medical Staff Bylaws

Once the contours of the medical staff’s duties and responsibilities are
defined in the hospital bylaws, and the scope and boundaries of the staff’s
powers are clarified, it is then necessary to more fully examine the
relationship between the governing body and the medical staff, i.e., the
medical staff bylaws should be drafted or, more likely, amended. There are
standard medical staff bylaw provisions that should be common to all
medical staff bylaws, but with respect to the quality of care responsibilities
delegated in the hospital bylaws, certain provisions are necessary to ensure
a fundamentally sound relationship between the governing body and the
medical staff.

First, the medical staff bylaws must immediately clarify that, in light of
the governing Board’s ultimate accountability for the quality of care, the
delegated responsibilities regarding quality care are entirely contingent
upon the medical staff’s demonstrated performance of that responsibility.
The language used in the medical staff bylaws should mirror or closely
follow the pertinent provision of the hospital bylaws. It is important that
this language is included in both the hospital and medical staff bylaws, as it
is more likely that the individual practitioners take a copy of the medical
staff bylaws home with them (as opposed to the hospital bylaws), and it is
certain that the practitioners have agreed, in writing, to adhere to the
medical staff bylaws. Not only the organized medical staff, but also the
individual practitioners that constitute the medical staff, should be
cognizant of their roles within the organization. Sample language could be:

It is the express intent that the medical staff shall perform all medical
staff responsibilities set forth in these bylaws in accordance with the
terms of these bylaws, without intervention from the governing body,
except as specified in these bylaws. However, the governing body
specifically reserves the authority to take any direct action that is
appropriate with respect to any individual appointed to the medical staff
or given clinical privileges or the right to practice in the hospital. Such
actions taken by the governing body shall follow the procedures outlined
in these bylaws. The delegation of the medical staff’s responsibilities is
conditioned upon the presumption that the governing body, in accordance
with applicable laws and regulations and accreditation standards, is
responsible for effective quality improvement. Therefore, to the extent
that the governing body, in its discretion, believes that the medical staff
or its leadership fails to act fully and completely in accordance with the
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medical staff bylaws and the bylaws of the hospital with respect to any
delegated or assigned responsibility or authority, the governing body
retains the right to rescind any such delegation or assignment and take all
actions necessary to assure quality, and to include, without limitation,
establishment of quality systems, development of policies and procedures
for medical staff actions, appointment and removal of medical staff
officers, and amendment of medical staff bylaws.

Second, it is important to further the dual goals of 1) integrating the
governing body and medical staff with respect to managing the quality of
care rendered within the hospital;'™ and 2) creating universal recognition
that the duties delegated to the medical staff by the governing body are non-
exclusive. For this reason, the medical staff bylaws may be amended to
create a multidisciplinary quality improvement committee organized to
monitor and improve quality. Its purpose should be to assure that the
medical staff and hospital are fulfilling their responsibility to maintain
quality patient care and are accountable for quality improvement activities.
This quality improvement committee must report directly to the Board of
Trustees. Its membership must consist of at least one member of the
governing body, certain hospital administrators (including the chief
executive officer), certain medical staff leaders, including the department
chairpersons, and at least one nursing representative. This joint quality
committee must also be responsible for the following sub-committees:

Medical
Board Executive
Committee

I ] 5 physician appointees
1 Board member and 5 representing major
appointees (VPMA; VP P1. departments
Care; Dir. Quality Mgmt.;
UM rep., and 1 from other

Total Quality | Chair: Appointed by
Committee CEOQ & President of

clinical area) Medical Staff
Pharmacy & Infection Blood Utlization
Therapeutics Control Usage Management
Operative Medical
Procedures Records

174, See, e.g., Dennis J. Purtell, Medical Staff in Need of Change — Explore A
Revolutionary Way to Reorganize Your Medical Staff, PHYSICIAN EXECUTIVE 64, 66 (2002)
(integrate governing body and medical staff in leadership decisions).

http://lawecommons.luc.edu/annals/vol12/iss2/3

46



2003]  THEHGptAPBEURIAPRIGR Rith et obiee to R¥stlieedre ™ 225

The functional duties of this committee are to provide the governing
board and medical staff with quality dashboards and benchmarking, peer
review clinical indicators, performance measures, an administrative
database, core measures, variance analyses (CQL/TQM), patient safety/near
miss reporting, risk management/incident reporting, sentinel event/root
cause analyses, utilization/resource use analyses, and other special studies.
This scenario is in contrast to the earlier diagram, wherein all quality
committees lead to the medical executive committee, and not to a joint
medical staff, hospital committee.

Third, the medical staff bylaws must condition a practitioner’s eligibility
for reappointment to the medical staff on the achievement of a certain
standard, most likely a “departmental minimum encounter.” For instance,
a radiologist must be eligible for reappointment only if she reviewed a
specific number of images within her last appointment period. Likewise, an
internist must be so eligible only if she tallied a certain number of patient
encounters. To further the goals of an integrated institutional management
team responsible for the quality of care rendered within the hospital, the
quality improvement committee (or one of its subcommittees) must be
responsible for defining each department’s required minimum encounter
level.

Fourth, the medical staff bylaws must expressly state that the nominees
for medical staff officership and department chairperson positions must
meet certain qualifications and, further, are subject to Board approval. If
the governing body, the organized medical staff, and the individual
practitioners are to perform their duties of assuring high-quality care, those
aspiring to medical staff leadership positions through which those duties are
to be performed must be able to demonstrate high quality care
achievements.'”

These qualifications must include the following: a record consonant with
and supportive of the purposes and mission of the hospital; teamwork skills
and a positive attitude toward patients, colleagues, and other hospital
personnel; objectivity in dealings with others; a record free from questions
concerning quality of care; an understanding of, and compliance with,
relevant JCAHO Standards, state laws and regulations, and other laws
governing inpatient and outpatient services; an awareness of, and respect
for, the ethical, professional, and financial needs of the hospital and its
physicians and nurses; all appropriate credentialing; the absence of
probation or any other restriction or corrective action process; and a
practice primarily based at the hospital. In any instance, the candidate must
provide all information that the governing body reasonably requests.

175. Hd.
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Fifth, and finally, the medical staff bylaws must reflect the ability of the
governing body to initiate, on its own accord, corrective action against any
practitioner. Most crucial to this provision is a clarification that the
governing body has the ability to resume corrective action against a
practitioner should the medical staff either fail to adequately perform peer
review or fail to achieve a result that the governing body deems reasonable.
This clarification, nothing more than a restatement of the legal authority
that the hospital governing body already retains, may read as follows:

If the medical staff fails to timely investigate a request for corrective
action or submit a written report thereon, or if the medical staff fails to
act upon the request and report, or the governing body determines that the
medical staff’s recommendation is not reasonable, using an objective
standard based upon the weight of the evidence available at the time of
the recommendation, the governing body may either direct the medical
staff to initiate another investigation of the matter or itself initiate
corrective action. Before initiating corrective action on its own, the
governing body may, but is not required to, allow the affected staff
member to appear to speak before it. If the governing body itself initiates
corrective action, it shall also specify the corrective action it proposes to
impose. If the affected staff member does not timely exercise his or her
process rights, the proposed action of the governing body shall become
final.

C. The Non-Responsive Medical Staff

The AMA steadfastly defends the position that the medical staff bylaws
constitute not only a contract between the governing body and the
organized medical staff, but also a contract between the governing body and
each individual practitioner.” The AMA also provides an abbreviated list
of the states that adhere to this position.”” But unlike any well-drafted
contract, medical staff bylaws typically do not contain crucial contractual
elements and specifically lack provisions for remedies upon breach. The
AMA'’s recommendations do not include instances when the medical staff
fails to act; the medical staff bylaw provisions proposed above serve to
remedy any failure of the medical staff.

Invariably, if a hospital governing body is certain that threshold quality
standards are not being achieved, and the medical staff refuses to act, it is
imperative that the governing body act—whether or not these provisions are
present in the medical staff bylaws. If the medical staff refuses to engage in

176. AMA, supra note 171, at 5.
177. Seeid. at 5.
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peer review, the governing body must retain external peer review
organizations in order to assure quality care. If the medical staff does
engage in peer review, but only by going through the motions to ‘adhere’ to
bylaw procedures and in order to unreasonably acquit inferior practitioners
of charges of inferior practice, the governing body must act on its own and
revoke, suspend or restrict staff privileges accordingly.

If the medical staff is unwilling to amend the medical staff bylaws to
conform to the law, the governing body must make the amendments
unilaterally. To the extent that amendments are necessary, medical staff
involvement is always beneficial. In fact, JCAHO Medical Staff Standard
2.1 provides that neither a medical staff, nor a governing body can
unilaterally amend medical staff bylaws.”” However, unilateral amendment
may be necessary in the extreme circumstances where medical staff refusal
to participate would cause even more severe accreditation and liability
issues than those caused by the governing body’s decision to unilaterally
amend the bylaws. When JCAHO Standards are read as a whole, as they
are meant to be, it is clear that JCAHO would embrace this concept.”
JCAHO Governance Standard 2.4 specifically states that “the hospital’s
governing body or authority provides for compliance with applicable law
and regulation.”"®

What happens when a medical staff refuses to engage in peer review, or
at least meaningful peer review? What happens when medical staff leaders
refuse to discipline practitioners committing fraud? What happens when a
medical staff cannot muster a quorum of members to attend a meeting
called for the specific purpose of approving amendments to the medical
staff bylaws that are necessary for the hospital to comply with the law? In
other words, if the governing body is to deem the medical staff bylaws as a
contract, what happens when the medical staff fails to perform, i.e.,
breaches this contract? What steps should the governing body take then?

It is easier for the governing body to answer this question once it
acknowledges what can happen if it chooses do nothing. Recently, in
United States v. United Memorial Hospital, federal prosecutors filed
criminal charges against United Memorial Hospital and two physicians,
alleging that the physicians and the hospital knowingly allowed a physician
to remain on the medical staff and continue to perform unnecessary pain

178, JCAHO, supra note 125.

179. See, e.g., JCAHO supra note 125 (stating: “the hospital’s governing body or
authority ultimately is responsible for the quality of care the hospital provides. To carry out
this responsibility, the governing body or authority provides for the effective functioning
activities related to delivering quality patient care, performance improvement, risk
management, medical staff credentialing, and financial management.”).

180. JCAHO, supra note 125, Medical Staff Standard 2.4.
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management procedures.™ It is significant that the physicians indicted are
the former Chief of Staff and the Chairman of the Professional Activities
Committee.'™ These physicians were not accused of submitting false
claims themselves, or even benefiting financially from any false claims.
They were accused of blocking an investigation of one physician on the
medical staff who repeatedly performed unnecessary pain management
cases at the hospital.

Simultaneously, an ongoing Board review of these pain management
concerns included a discussion with a subcommittee of the Board, in which
the hospital’s chief financial officer advised the subcommittee that the pain
practice generated $1,300,000 of net income for the hospital during the
preceding three months.' The chief financial officer later reported to the
full Board that this pain practice accounted for one-third of hospital’s
bottom line. The physician leaders recently pled guilty to misdemeanors in
state court. The hospital pled guilty of wire fraud; the plea will be
suspended only if the hospital continues to undergo a strict compliance
program, including external review.™

Knowing that a hospital can be found criminally guilty for the failure to
discipline a physician and, further, that it is ultimately and civilly
accountable for all facets of the quality of care rendered within the hospital,
the governing body cannot, should not and must not take lightly any
medical staff unwillingness or incapability to achieve high quality of care.
Courts have held governing boards ultimately accountable for the failures
of their medical staff'® and have given governing boards ultimate authority
to take drastic actions;'® accordingly, a governing board must have the
resolve to take drastic action, when necessary, to protect the hospital and
the community from inferior care.

D. The Incentive-Disincentive Imbalance

It behooves us at this point to consider again why a medical staff may not
act and, in fact, why a hospital may not be inclined to act. The delegation

181. Press Release, U.S. Attorney’s Office, W. Dist. of Mich., United Memorial
Hospital, at http://www.usdoj.gov/usao/miw/press/press112601.html (last visited Mar. 18,

2003).
182. See id.
183. Seeid.
184. Seeid.

185. See Siqueira, 477 N.E.2d at 20 (since a hospital governing board consisting of
laypersons is ultimately accountable for the quality of care rendered within the hospital, it
must have the ability to make all decisions regarding quality of care, even if those decisions
must supercede contrary decisions of the medical staff).

186. See Mahan, 621 N.W.2d at 160 (hospital governing body has full and final
authority to close down sections of medical staff).

http://lawecommons.luc.edu/annals/vol12/iss2/3

50



2003]

‘TheHospitahBoapdabRisk and-theNeed to Resirueturerelati 229

of the responsibility for measuring and improving quality to the Medical
Staff is destined for failure if simply viewed within the inherent constraints
of the imbalance of disincentives over incentives for a passionate
commitment to quality care. For the hospital, the negative financial
consequences of a commitment to quality are daunting:

Cost of full time employees for measuring quality, meeting with
physicians, and the costs of lost time and commitment to resources for
purchasing equipment, nursing and staffing ratios;

Potential of significant lost revenue for eliminating unnecessary and non-
indicated procedures and maximizing coding for billing of conditions
supplemented by complications identified during such procedures;

Loss of physicians who do not want to be scrutinized when other
welcoming hospitals will accept their practices unconditionally;

Fewer physicians on staff as the result of adhering to strict standards for
credentialing highly qualified and experienced physicians;

Significant costs of any attempt to remove physicians for dis-quality for
the costs associated with summary suspensions or corrective actions, fair
hearings, and the probable attempts to litigate or obtain injunctions in civil
courts associated with legal fees, external peer review consultants and
expert witnesses; and

Risk of inflammatory public response to any corrective actions if patients,
loyal public, and possibly nurses, demonstrate public support for the
sanctioned physician.

The favorable financial benefits associated with a commitment to quality
are difficult to prove, and remote at best, considering the following:

The relationship between profit and quality of care has been a difficult
proposition to attract chief executive officers and chief financial officers to
become engaged in quality initiatives;

The clear correlation between reducing length of stay and clinical resource
management have been substituted for previous endeavors to focus on
quality as a source of potential financial incentive;

Medical liability insurance companies have been resistant to significantly
reward hospitals for focusing on quality to reduce premiums and bonus
payments are relatively small as an financial incentive;

Reduction of liability for negligent credentialing is perceived as having no
potential favorable benefit, especially from the perception that the savings
is to insurance companies and not the hospital;

Third party payers have given little financial incentive for commitment to
true quality versus reduction of costs and limiting access to care;

Hospitals have essentially been willing to risk the extraordinary negative
public notoriety that attaches for publicity from flagrant medical errors;
Failure to appreciate the financial cost of negative perceptions of hospitals
and their physicians on lost patients and revenue; and

Public recognition for excellence in quality of care from publicly disclosed
morbidity and mortality data have been extremely limited to date.
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For the physicians, the disincentives to a commitment to quality
measurement and improvement include:

e Physician reluctance to become involved in any potential negative
comments on the care of colleagues, simply from a personal, professional,
and “there but for the grace of God” connotation;

e Fear of retaliation by physicians negatively impacted from any quality
involvement, such as peer review activities,

e  Fear of losing revenue from reduced referrals, particularly for specialists
dependent upon referrals for financial success;

e Negative impact on collegial morale within the organization for any
appearance of “bad apple hunting;”

e Fear of exposure to litigation from sanctioned physicians based on
restraint of trade, defamation, anti-trust, and similar legal theories; and

e Physicians are rarely paid for time spent on quality measurement and
improvement but are very aware of the loss of time to devote to the private
practice of medicine.

The favorable incentives for physicians to become involved in quality
initiatives are primarily ethereal in nature and believed to be illusory by
physicians. The primary motivating factor is that physicians are, by their
character and professional commitment to serving patients, first interested
in improving human lives and placing professional responsibility above
personal interests.

Physicians understand very clearly the intensity of these competing
interests within the medical staff. Insight into the concern within hospital
medical staffs for such competing interests is best demonstrated in the
factual basis for the corrective action affirmed in Austin v. McNamara."”
Physicians are inherently distrustful of hospital efforts, even from fellow
medical staff members, to discipline or take corrective action against fellow
physicians. When a neurosurgeon contended in a fair hearing that other
neurosurgeons at Santa Barbara Cottage Hospital had conspired with
concerted actions to shut down his practice, the hearing panel of six
impartial physicians and a state judge found that the Medical Executive
Committee’s decision to revoke staff privileges “was unreasonable” and
reinstated Dr. Austin to the medical staff (after 70 hours of testimony and
twelve volumes of transcripts and exhibits).™ The panel recommended that
clinical privileges be reinstated but conditioned by i) mandatory
consultations and ii) periodic outside independent neurological surgery case
review.”™ The court ultimately ruled that the Health Care Quality
Improvement Act protected the process and actions of the Medical

187. Austin v. McNamara, 731 F. Supp. 934 (C.D. Cal. 1990).
188. Id. at934,937.
189. Id. at 937-98.
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Executive Committee.”” This case, of course, is at the opposite end of the
spectrum from the factual basis of bias and lack of objectivity in the
infamous case of Patrick v. Burget,”' which examined the subject of
challenging competitors in an effort to eliminate or restrict competition or
for personal vendettas.

Donald M. Berwick, M.D., and his colleagues observe that the challenge
of getting productive clinical involvement from physicians is perplexing
and pervasive for health care organizations.

Institutions launching quality improvement programs almost always ask:
How shall we involve doctors, who do not seem to see themselves as
players in processes, whose financial incentives impede participation in
project teams and data collection activities, and who do not strongly
believe that their interests are tied to the improvement of the health care
organizations they work in? In fact, barriers to physician involvement
may turn out to be the most important single issue impeding the success
of quality improvement in medical care."

VII. RECOMMENDATIONS

How does a governing board ask itself, and provide its own independent
answers, to the following questions: does our hospital provide quality care
to its patients? Where are our most pressing and demanding opportunities
for clinical quality improvement?

Key 1 — Educate to make all parties aware, with insight and
understanding, of the Board’s ultimate responsibility for quality and patient
safety and the obstacles of the Structural Silo, the Cultural Silos and the
Informational Silo.

e Education — what data to see, what format to analyze, standards for
quality, understanding where we are now and where we want to be;

e  Structure analysis — corporate and medical staff bylaws examination;

o Legal analysis to understand board liability and implications of authority
and responsibility for quality;

e Develop legal protection for all peer review and quality information,
minimizing access by protection from potential discovery; and

e  Assure conformity with the Health Care Quality Improvement Act,
HIPPA, and other federal and state laws and regulations.

Key 2 — Analyze thoroughly the Informational Silo and the specific

190. Id. at 938; the Health Care Quality Improvement Act of 1986 has been codified at
42 US.C.A. § 11101.

191. Patrick v. Burget, 486 U.S. 94, 105-06 (1988).

192. DONALD BERWICK ET AL., CURING HEALTH CARE: NEW STRATEGIES FOR QUALITY
IMPROVEMENT 151 (1990).
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elements of the fragmented quality data and information processes to
integrate all quality information for improved decision-making.

Review all internal and external sources of quality information, focusing
on:

o Analysis of administrative database for complications, volumes,
and referral patterns

o Analysis of the medical staff minutes for peer review and
management of sub-optimal outcomes, considered in parallel
with other sources of quality data from root cause analysis,
patient safety, utilization and length of stay data (resource use, if
available), special studies, performance measures and core
measures, CQI/TQM variance analysis, and other sources

o Analysis of all hospital-based physician contracted services for
quality of care review from emergency medicine, anesthesia,
radiology, pathology, and similar physician groups

o Analysis of external data sources from all regulatory agencies,
state and federal databases, payers, medical malpractice
insurance studies, and all patient satisfaction data, as well as
other available sources

o Analysis of the risk management database for whether sub-
optimal cases are being identified and quality improved —
(examine “surprise rate”)

o Analysis of credentialing throughput and output for whether
current clinical competence data is considered for renewing
membership and allowing specific privileges

o Analysis of institutional quality studies and analysis from all
nursing and ancillary services

Evaluate all aggregated quality and clinical performance measurement
data in both the context of what the information shows (diagnosis) and
how any quality issues have been addressed (treatment) for assessment of
whether the information is valid, what issues were identified, and whether
the solutions are logical, implemented, monitored, and whether the “gains”
from the solution are now consistently performed; and

Review and evaluate whether the sources of quality information meet the
needs of the organization, including how the information is formatted,
benchmarked, and reported to a Board level entity.

The analysis, preferably using a method such as cross-functional
mapping, should include the following basic considerations:

0

Q

Who collects the data — supervisor, staff, individual skill sets, to whom
they report within organizational structure?

What processes are utilized to determine quality projects, priorities, and
design?

How is the data collected — what software or processes?

What linkages and correlations occur (or are intended) between the
activities?

Who receives the data — how is it integrated and displayed (at all levels)?

http://lawecommons.luc.edu/annals/vol12/iss2/3 54



2003] THeHospitdhBoardapRigk and theiNoed! to RestruetureRelati 233

O What are the budgetary commitments for each activity?

O What actions are taken, by whom, with what impact (success), and how
are they communicated up and down the organization?

Key 3 - Create a formal multidisciplinary body within the Board
structure to be responsible to the full Board for all aspects of quality and
patient safety that is trained, focused, and empowered to rapidly and effect-
ively implement change and to achieve optimal quality and patient safety.

e Create at the Board level a multidisciplinary entity to review and evaluate
all sources of quality information available;

e Develop a working relationship between the full board and the organized
board entity for reporting and decision-making; and

e Assess and develop roles and responsibilities of senior management and
the medical staff within this organizational structure.

Key 4 — Evaluate the performance of each of the components of the new
organizational structure to determine if the quality improvement and patient
safety is working and achieving expected results and outcomes.

¢ Review and evaluate whether the organization is identifying sub-optimal
care and dealing with any overuse, underuse, and misuse;

e Analyze whether peer review and other quality information is resulting in
improved care and development of safe, quality processes of care and
elimination of liability exposure and sub-optimal care; and

e Evaluate whether the board is receiving and acting upon adequate and
insightful clinical information to credential physicians.

Key 5 — Integrate the quality structure and function at the Board and
Senior Management level with strategic planning for the organization.

e  Focus quality initiatives to align clinical improvements with strategic
planning initiatives;

e Assess quality as perceived by the patient-customers in the marketplace
within the context of strategic priorities for clinical improvement; and

e Require external measurement of hospital-based physician practices for
contractual performance assessment and consistency with board
expectations of quality.

Key 6 — Evolve to implementation of evidence-based best practices as
defined processes of care, tested before implementation with “failure mode
and effect analysis” (FMEA) and measured for optimal quality
performance and continuously monitor for determined expectations.

e Evaluate whether medical staff rules and regulations and nursing policies
and procedures are being implemented with performance measurement for
conformity;

e Analyze what standards, if any, are necessary to implement evidence-
based best practice models and to measure clinical performance in an
“implicit” model;

e Determine what medical staff processes must be implemented to improve
patient care for the Board to establish necessary standards; and
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¢ Determine what organizational systems and processes must be
implemented to improve patient care for the Board to establish necessary
standards.

VIII. CLOSING OBSERVATIONS

Several observations regarding the rapidly evolving health care
environment are critical to putting these quality challenges into proper
perspective for health care organizations committed to surviving and
thriving. First, the most recent report of the IOM, Leadership by Example:
Coordinating Government Roles in Improving Healthcare Quality,” clearly
establishes the agenda of the federal government to develop clinical
performance measures for comparative analysis of hospitals to be regularly
published for the public, similar to the recent nursing home and long-term
care facilities. The national agenda to establish and measure clinical
performance and to publish comparative results is further evident from the
development of thirty-one performance measures by the National Quality
Forum."” Second, recent pronouncements by Thomas Scully, Administrator
of the Centers for Medicare & Medicaid Services, clearly state the federal
agenda to pay more money to hospitals that provide quality care based upon
developed criteria.'”

The national agenda to improve health care quality is clearly becoming
established. Performance measures, far more precise and targeted than
those currently in use by most health care organizations, will be
implemented, measured, and comparative results published for consumers.
The IOM initiative to develop clinical practice protocols and to measure
performance against defined evidence-based best practice models will soon
become reality. Efforts to tie payment for health care to the quality of
performance on a scale to reward quality care will drive the marketplace
toward the value equation for focusing on quality.

Those who gain insight and understanding into quality as a fundamental
and driving business strategy will be the successful health care
organizations of the future.

193. COMM’N ON ENHANCING FED. HEALTHCARE QUALITY PROGRAMS, LEADERSHIP BY
EXAMPLE: COORDINATING GOVERNMENT ROLES IN IMPROVING HEALTHCARE QUALITY (2002).

194. THE NATIONAL QUALITY FORUM, HEALTH CARE NATIONAL PERFORMANCE
MEASURES, INTERIM REPORT, http://www.qualityforum.org/news/txhospGrp1publicweb.pdf.

195. Interview with Thomas Scully, People who perform better will be paid more,
MODERN HEALTHCARE, Sept. 16, 2002.
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Sponsored by the
Benedictine and

Q v_era g_ ,;?i Presentation Sisters
Doy Lo g 501 Summit
*ﬂ}&ﬁi\{“%ﬁi E &*I}“a g Yankton, SD 57078-3899
5?‘")10?1‘3@1 tal (603) 668-8000

August 27, 2004
Yankton Medical Clinic
1104 W, 8th
Yankton, SD 57078
RE: Dr.
Dear Dr.
The decision to end our employment relationship with Dr. _has resulted in a variety of

information being communicated to you. Some of this information is accurate but other aspects
requires additional verification and clarification. The decision to end our working relationship
with Dr. was a result of a variety of factors, including input from the medical staff. Iam
sharing more detail regarding physician input we had received, during the performance
improvement sections of the medical section meetings. There will be an opportunity for you to
hear more about these specifics at that time.

However, I am concerned that many of you, as well as members of the Yankton community,
have been approached by Dr. -and given two items. The first was a copy of the letter
notifying Dr, of our exercising the termination provision of our employment agreement.
The second was a memo from me to the members of the medical staff announcing that Dr.

had resigned. Apparently these two documents are being circulated in an effort to show how
administration, or me specifically, is not “telling the truth” about this situation. While it is an
accurate statement that we elected to terminate the employment contract with Dr. - ., it was at
his request that we notify others that he had resigned. I agreed to comply with this request from
Dr, and as such, that was the notification that was given to the Avera Sacred Heart
Medical Staff as well as our employees. Ihad agreed to comply with Dr. request in an
effort to allow him to depart his practice in a manner that was more acceptable to him; however,
he has chosen instead to utilize this as a way to distort communication between administration
and the Avera Sacred Heart Medical Staff. I believe I needed to respond to this, and wanted to
provide you additional information pertaining to this unfortunate set of circumstances.

If you would like to discuss this matter further with me, please feel free to contact me at 668-8325.

Sincerely,
e
(P, e
) EXHIBIT
Douglas R. Ekeren 7] .
Vice President of Network Services [ O Ct

DRE/sw
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amednews.com

ANMERICAN MEDICAL NEWS

PROFESSION
Medical error calls for honest disclosure
m How do physicians overcome barriers to communication with patients who have

Posted Sept. 12, 2011,

been harmed?

Steps should be taken to encourage and support doctors in reporting adverse
events to patients who have been harmed and their families.

Reply: Physicians strive to do no harm. Nonetheless, they seldom promise to
disclose medical errors or mistakes that do harm to their patients. Disclosure is
a professional responsibility that is desired by patients, endorsed by ethicists
and professional organizations, and increasingly required by regulatory and
government bodies. Although few now question the imperative to be honest
and forthcoming following an injury, full disclosure communication with
patients and families after an adverse event is still not the norm throughout the
United States.

Ethics Forum
(http://Iwww.amednews

A column from the
Ethics Standards
Group at the AMA that
answers questions on
ethical issues in
medical practice
(http:/iwww.amednews.com

SEE ARCHIVES
(http://lwww.amednews.co

Common barriers to open communication around patient harm events include
fear of lawsuits and retribution, a culture of "shame and blame," not wanting to

"turn in" fellow practitioners, not having enough information to explain what happened and a desire to
avoid bad publicity. Many also believe that caregivers lack the necessary communication skills to

openly and effectively discuss medical errors, mistakes or harm with their patients.

Full disclosure of a medical error is defined as a communication between a health care professional
and a patient, family members or the patient's proxy that acknowledges the occurrence of an error,
discusses what happened and describes the link between the error and outcomes in a manner that is
meaningful to the patient. Disclosure is based on the principle that all patients have a right to know the
details associated with unexpected outcomes that occur during their care. Disclosure of medical errors
and other relevant information after an unexpected adverse event provides opportunities for
compassionate, professional and patient-centered care. It also allows for increased learning that could
translate into safer systems-based practices and possible repair of patient-caregiver-health system trust.

Transparency and honesty begin with an organizational culture that openly reports

adverse patient

events, including near misses and unsafe conditions. The Joint Commission requires the establishment
of a reporting system for adverse events by accredited organizations. Despite these mandates and
perceived benefits of reporting, one survey of physicians in teaching hospitals revealed that only 54.8%
of participating physicians knew how to report medical errors and only 39.5% knew what errors to
report. Another survey found that only 31% of interns or residents reported receiving instruction in

error disclosure techniques.

At our institution, the University of Illinois Medical Center at Chicago, we have implemented a
disclosure program with the following elements, which we believe are integral to a comprehensive

response to unexpected adverse events involving patient harm:

= Reporting. Notifying patient safety or risk management personnel about unexpected adverse

events involving patient harm,

= Investigation. Undertaking a rapid, detailed investigation using standard root cause analysis

techniques of the event to determine whether an error was made in the process.



= Communication. Creating programs for providing ongoing communication with patients and
families after an unexpected adverse event without regard to cause of the event.

» Apology and remedy. In the event of an error, providing an apology and an appropriate remedy.

» Improvement. Linking process improvements identified in the root cause analysis with patient
and family involvement.

A core set of principles must be considered for any communication after an unanticipated outcome in
an effort to maintain the bond between the patient and the physician, but the conversation may take
several paths. And while all communications should take into account the distress level of the patient
and family, this empathy should not be confused with apology. The unanticipated outcome may or may
not be the result of error, mistakes or negligence, and an apology given when no medical error
contributed to the outcome may be interpreted as an expression of remorse combined with an admission
of fault or responsibility with legal and insurance coverage implications. If inappropriate care did
contribute to the unanticipated outcome, effectively linking the inappropriate care to the unanticipated
outcome is a key element of the communication.

Throughout the disclosure process, the health care team must be prepared to use clear and simple
language that is understandable for a lay audience. Talking about the medical facts and the source of
error in medical jargon that a patient cannot understand can result in communication breakdown. If
English is not the patient's native language, the error disclosure team should engage translational
services to avoid relying on friends or family, who, although well-intentioned, may misrepresent the
explanations provided. Just as important, caregivers must be sensitive to cultural norms that may color
patients’ perspectives of health, death and dying.

Disclosure, like informed consent, is a process, not a single event or single discussion. The process
does not end with disclosing the errors or mistakes to the patient and settling on a plan of remediation.
In addition to guiding the optimal management of the error that occurred, the root cause analysis of the
adverse event should be used to develop and implement patient safety improvements aimed at
preventing a recurrence of the system breakdowns that contributed to the event. Improving patient
outcomes while reducing medical errors is dependent on the organizational learning that results from
complete transparency and extreme honesty associated with unanticipated outcomes and associated
errors.

The true value of transparency rests with the ability of organizations to rapidly investigate, analyze
and learn from unanticipated outcomes. In addition to establishing whether an error caused the
unanticipated outcome, the root cause analysis also can identify process breakdowns and opportunities
to improve practices or individual performances. Identified potential process improvements should
contain specific practice changes with measurable quality or safety indicators for long-term tracking of
effectiveness. Those overseeing the investigation also are ideally situated to ensure that individuals
involved with serious medical errors, the "second patients," receive emotional support and expert help
following adverse events through care-for-the-caregiver programs. This requires personnel trained in
process improvement, quality management and "second patient" issues to facilitate the team's inquiry.

From an academic standpoint, residency programs that adhere to the foundations of medical error
disclosure can align training and assessment to all six areas of the Accreditation Council of Graduate
Medical Education's core competencies: patient care; medical knowledge; practice-based learning and
improvement; interpersonal and communication skills; professionalism; and systems-based practice.

Transparency related to unexpected adverse outcomes, including full disclosure of medical errors, is
central to the patient safety movement. A handful of organizations have implemented disclosure
initiatives with a compensation component. The experiences from the Veterans Affairs Hospital in
Lexington, Ky., the University of Michigan Health System and the University of Illinois Medical Center
at Chicago provide some encouragement to the health care community regarding the financial viability
of a disclosure process.



The disclosure program at UIMCC continues to evolve as we learn from each disclosure. Our
comprehensive disclosure program provides a clear process to follow once an adverse event has been
detected and has encouraged the adoption of a safety culture. Specialized training is required for
personnel involved in the communication of adverse events to maintain trust between the physician and
the patient.

One strength of the UIMCC program is the engagement of patients and their families as part of the
investigation and improvement processes, thereby encouraging an ongoing relationship with the patient
and family. Overall, disclosure programs implemented with a commitment to honesty and in a
comprehensive manner with appropriate training and education should lead to reduced patient harm and
improved processes, while engendering a safety culture in health care.

David Mayer, MD, co-executive director, Institute for Patient Safety Excellence; vice chair of safety
and quality, Dept. of Anesthesiology; associate professor of anesthesiology, University of Illinois
Medical Center at Chicago

Timothy McDonald, MD, JD, co-executive director, Institute for Patient Safety Excellence; chief

safety and risk officer for health affairs, and professor of anesthesiology and pediatrics, University of
Hlinois Medical Center at Chicago

The Ethics Group (http://www.amednews.com/apps/pbcs.dil/personalia?ID=ethicsgroup) provides discussions on
questions of ethics and professionalism in medical practice. Readers are encouraged to submit questions
and comments to philip.perry@ama-assn.org, or to Ethics Group, AMA, 515 N. State St., Chicago, 1L
60654. Opinions in Ethics Forum reflect the views of the authors and do not constitute official policy of
the AMA.

BACK TO TOP

Copyright © 2011 American Medical Association. All rights reserved.
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JAN. 29,2016 2:35PM FIRST SAVINGS BANK NO. 258 P 9

Judgment Docket

it The ClrouitCourt . . DosketNumber.
BON HOMME COUNTY 04SMC15-000137-01

CHRISTA DARLENE DEJONG ACCOUNTS MANAGEMENT INC
808 14TH STREET PO BOX 1843
SPRINGFIELD, SD 57062 SIOUX FALLS, 8D 57101
DEAN DEJONG
800 14TH 8T
SPRINGFIELD, 8D 57062
800-762-4217
.Gourt Rendered  SmallClaims . _ . _Creditor's Attorney. .. , ,
Type ‘| Amount Judgment Docketing Date / Time ~ | Filing Date / Time
Date
Judgment $10,396.27 | 12/15/2015 12/15/2015 11:26 AM 12/16/2016 11:26 AM
Cost $44 .46 12/15/2015 12/15/2015 11:26 AM 12/15/2015 11:26 AM
Pre-Judgment interest $1,644.69 | 12/156/2015 12/15/2016 1126 AM 12/15/2015 11:26 AM

**“ Plus Interest at legal rate until fully ‘satisfied:***

STATE OF SOUTH DAKOTA P . .NOTICE OF ENTRY OF JUDGMENT
)88

GOUNTY OF BON HOMME )

A Judgment in the above entitled action has been rendered and entered in favor of ACCOUNTS

MANAGEMENT INC . The Judgment was granted, filed and docketed in the office of the Bon Homme County
Clerk of Courts, Tyndall, South Dakota on the dates listed above,

When this amount has been paid in full, it is the CRED|TOR'S responsibility to satisfy this judgment either by
coming to the Clerk of Courts Office or by returning this form with the section below properly signed and
notarized to our office at P.O, Box 6 Tyndall South Dakota 57066, If the oreditor fails to do s, the debtor may
file & suit against the creditor for failure to file the satisfaction.

Dated at Tyndall, South Dakota this 15th day of December; 2015.© - .,

.+ Is/ Heather Humphrey, Clerk of Courts
vbyjsty10202._<3‘ler!</£7ep_uty } .

Form UJ8-270D Rav, 11/05/2013
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[efile GRAPHIC print - DO NOT PROCESS | As Filed Data - | DLN: 93493134067585]

.. 990 Return of Organization Exempt From Income Tax OMB No 1535-0047

.

g;m Under section 501(c), 527, or 4947{a)(1) of the Internal Revenue Code (except private 20 1 3
foundations)

¥ Do not enter Social Security numbers on this form as it may be made public By law, the IRS
generally cannot redact the information on the form
» Information about Form 990 and (ts instructions is at www.JRS, gov/form990

A Forthe 2013 calendar year, or tax year beginning 07-01-2013 2013, and ending 06-30-2014

€ Name of organization D Employer ldentification number
8 Check if apphcable AVERA HEALTH ploy!

[~ Address change 46-0422673
Doing Business As

Open to Public
Inspection . -

Depanment of the Treastsy
Inteme! Revenue Service

™ Name change

[ Initiat retum Number and street {of P G box if mail 1s not deliverad to street address)| Room/suite £ Telephone number
r—TEnn inated 3900 WEST AVERA DRIVE No 300

(605)322-7300

I— Amended retum City or town, state or province, country, and 2IP or foragn postal code
SIOUX FALLS, SO 57108
[~ Application pending G Gross receipts $ 135,049,558
F Name and address of principal officer H{a) Is this a group return for
John Porter subordinates? ™ Yes 7 Neo
3900 WEST AVERA DRIVE No 300
SICUX FALLS,SD 57108 H(b) Are all subordinates [T Yas[ No
included?
T Tawexemptstatus |7 s08(c)(3) [ S0i(e) ( ) ¥ (mseskno} ] 4947ay(ijor | 527 If"No," attach a list (see Instructions)
J Website: - www avera org K(c) Group exemption number b 0928
K Form of organization [7 Ccrporatlon[— Trust l— Association [- Other » | L Yaar of formation 1998 i M state of lagal domicila SD
Summary
1 Briefly describe the arganization’s mission or most significant activitias
Promotion of Health
@
<&
=
bl
=
g 2 Check this box »™ If the organization discontinued 1ts oparations of disposed of mare than 25% of its net assets
3
<5 3 Number of vating members of the governing body (Part VI, finela) . .« + + =« « .« 3 15
$ 4 Number of independant voting members of the governing body (PartVI, nelb) . . .+ .+ =« 4 12
E 5 Total number of individuals employed in calendar year 2013 (PartV, lime 28) . . . « .+ 5 837
g 6 Total number of volunteers (estimate ifnecessary) « + + « « « & o+ = e 4 .. 6 20
7aTotal unrelated business ravenue from Part VIII, column(C), hne 12 . . . .« . « . 7a 1,589,065
b Net unrelated business taxable income from Form 990-T,llne34 . . .+ + « « + & o 7b 104,051
Prior Year Current Year
8 Contributions and grants (Part VIII, inelh) . . .+ « .+ « « « 8,049,256 8,015,201
% 9 Program service revenue (Part VIII, line 2g) . « « .« .« + « .+ 92,494,783 125,942,998
g 10 Investment income (Part VIII, column (A), hnes 3,4,and7d ) . . . . 792,695 572,957
@ 11 Other revenue (Part VIII, column {A), lines §,6d,8c,9¢c,10¢,and 11e) 23,710,523 278,813
12 Total revenue~add lings 8 through 11 (must equal Part VIII, calumn {A), ine
12) « v b e e e e e e e e aw a e v s 125,047,257 134,809,969
13 Grants and sumilar amounts paid (Part IX, column (A), lines 1~3 ) . . 2,656,331 3,241,116
14 Benefits pald to or for members (Part IX, column (A), lme 4) . .« .+ « 0 0
15 Salaries, other compensation, emplayea benefits (PartIX, column (A), lines
& 5-10) 54,745,019 74,107,652
2]
= 16a Professional fundraising fees (Part IX, column (A), line 1de} . . « . « [ 0
-
5 b Total fundraising expenses (Part IX, column (D), line 25) w0
17 Other expenses (Part IX, column (A), linas 11a~11d,11f~24e) . . . . 30,221,636 42,106,832
18 Total expenses Add hnes 13-17 (must equal Part [X, column (A), line 25) 87,622,986 119,455,600
19 Revenue less expensas Subtractlne 18 fromlnel2 . + + + « « 37,424,271 15,354,360
o
w é. Baginning of Current End of Year
ge,g Year
gg 20 Totel assets (Part X, lne16) + + + » o v « o« 0 1,156,273,576 1,372,317,642
- 21 Total labilities (Part X, ne 26) + « v« « + v = s e e 944,979,987 1,121,323,27¢9
5
U 122 Net assets or fund balances Subtractline 21 framfhine20 . . . . . 211,293,589 250,994,363

Signature Block .
Under panaltias of penury, I declare that 1 have examinad this return, mcluding
my knowledge and belsef, It Is true, carrect, and complete Declaration of prepa
preparer has any knowledge

) wRE VY

Sign Stgnature of officer

Here Jim Breckenndge Secretary/Treasurer
Type or print name and title

Pant/Type preparers name Prepaler's signature
p id Kim Hunwarisen CPA
al Firm's name P Ede Badly LLP
Preparer

Use O nly Fiom's add ress B 800 Nicollet Mall Ste 1300

Minneapolis, MN 554027033
May the IRS discuss this return with the preparer shown above? {sea |nstructio

For Paperwork Reduction Act Notice, see the separate Instructions,




Form 990 (2013) Page 2
m Statement of Program Service Accomplishments

Check if Schedule O contains a response or note to any linenthis Part Il . . v« v v v = v 0 v . ¥

1

Briefly describe the organization’s missicn

Avera Health 1s a health ministry rooted in the Gospel Cur mission Is to make a positive Impact in the lives and health of persons and
communities by providing quality services guided by Christian values

Did the arganization undertake any significant program services during the year which were not listed on
the prior Form 990 6r890-EZ? « « + « + 2 o« a4 a v« aon a2 e ™ Yes ¥ No

1f"Yas," describe these new services on Schedule O

Did the organization cease conducting, or make significant changes in how It conducts, any program

SEIVICES? v+ o » s w x a 4 e e e e e e ™ Yes [V No
1If"Yes," describe these changas on Schedule O

Describe the organization’s program service accomplishments for each of its three largest program services, as measured by
expenses Section 501(¢)(3)and 501(c)(4)organizations are required to repart the amount of grants and sllocations to others,
the total expenses, and revenue, if any, for each program service raported

{Code ) (Expenses $ 104,524,341  including grants of $ 3,241,116 ) (Revenue $ 125,942,998 )

Avera Health delivers health care to individuals and communities through a system of nearly 330 affilated health care facilities, which are referred to collectively as
"Avera " Avera, the health ministry of the Benedictine and Presentation Sisters, serves the people of eastern South Dakota and surtounding states with a wide
spectrum of health services delivered through hespitals, long-term care facilities, clinics and other health programs Avera Health VisionWorking with its partners,
Avera Health shall provide a qualty, cost-effective health ministry, which reflects Gospel values We shall improve the health care of the people we serve through a
regionally integrated network of persons and institutions Avera ValuesIn canng for ife, the Avera community is guided by the Gospel values of compassion,
hospitality and stewardship Avera is sponsored by the Benedictine Sisters of Yankton, 5D, and the Presentation Sisters of Aberdeen, § D In accordance with its
Catholic mission, Avera adheres to "The Ethical and Religious Directives for Catholic Health Care Services" Avera faciities ratum any revenues over expenses that
they receive to the people In their communities 10 three ways We provide care of those who cannot afford to pay Avera affikates provide free or discounted health
and health-telated services to persons who cannot afford to pay all or part of a bill including persons who are uninsured and low-Income patients, using income-
related discounts As the number of unmsured persons grows, so does the need for chanty care, or free or discounted health services provided to these who cannot
afford ta pay Gharity Care/Patient Assistance at cost $22,098,628Chanty care/financial assistance 1s free or discounted health and health-related services provided
to persons who cannet afford to pay all or part of @ bill, including persons who are uninstred and low-income patients, using an ncome-refated schedule The dollar
amount provided for chanty care is based on the actual cost of providing that service, not the amount that would have been charged for that seivice Charity care
does not include bad debt Unpaid Costs of Govemiment and Other Programs $35,548,386 *Medicad, State Children's Health Insurance Program (SCHIP), local and
state government programs that remburse health care providers for persons not eligible for Medtcard and other government programs provide health coverage for
thousands of individuals m our region However, they generally do not reimburse hospitals and doctors for the full costs of services In many instances, payment is
hased on data from previous years that doesn't accurately reflect the rapidly changing nature of health setvices, such as new pracesses, new aquipment, new
technologies and rising costs for supplies *In accordance with "A Guide for Planning and Reporting Community Benefit* (St Louis Catholic Health Association of the
United States, 2008), unpaid costs of Medicare are not included n this amount The amount of unpaid costs of Medtcare for the fiscal year ending June 30, 2014,
was $51,036,521 Additional Community Benefits $40,408,260Community benefits are programs or activities that provide treatment or promote heaith and healing
as a response to identified community needs These programs and services are not provided for marketing purposes A community benefit must meet at least one
of the following crterta  Improve access to health care servicas, enhance health of the community, advance medical or health care knowledge, or relieve or reduce
the burden of government or other community efforts Included in this category are community health improvement services, health professions education,
subsidized health services, research activities, financial and in-kind contnbutions, community-building and [eadership activities and community-benefit-operations
activities Total $69,047,274Avera operates under the premise that soctal and Institutional wellness are best prometed through joint efforts of vanous religious and
community-sponsored Institutions Choosing callabotation and empowerment enables us to be better stewards of our human, financial, techrucal and environmental
resources Our caregivers are supported by the resources and experuse of the ragion's largest health system Management and other support services are provided
through the Avera Central Office, and Avera’s siX regional centers Avera St Luke's in Aberdeen, SD, Avera Marshall Regional Medical Center in Marshall, MN , Avera
Queen of Peace 1 Mitchel, 5D, Avera St Mary's in Prene, 5D, Avera McKennan in Sloux Falls, S0, and Avera Sacred Heart In Yankton, SD As a leading health
system in the region, Avem Is committed to meeting the needs of communites it serves through the provision of quality health care services guided by Christian
values and by making a positive impact on the commurity Avera Health acts as the leader of the Avera health mumistry, serving as an overall parent to support its
affillated tax-exempt health care organizations Through Avera Health, affiliates coliaborate to Improve the hves and health of individuals and of the communities
we serve This collaboration allows affihates to access leading edge strategies and expertise while keeping admimstrative costs as low as possible Avera Health
sarves health care facilities that are owned by Avera Health as well as facilities that are owned by local communities Through Avera Health, affihates are able to
share costs of management, legal and other support services among many faclities rather than each facility incurring those costs sepamtely Avera Heaith provides
a variety of services for the benefit of affiliates including coordmating the delvery of heaith care sarvice 1o the region, overll strategic planning, group purchasing of
supphes and services at Jowest possible cost and education Avera Health also coordinates Joint investments and nsk-management programs for affiiates Some of
the specific ways Avera Health has improved the communities we serve nclude during the year ended June 30, 2014 are * Providing support services to nearly 330
affiliated health care facilties* Providing $2,687,673 (shown on Form 990, Part IX, line 1) in financial support for various prajects 1n local communities® Spansoring
education programs including a gerontological care conference, nursing conference, ethics conference, pansh nursing conference and more

4bh

{Code ) (Expenses $ Including grants of ¢ ) (Revenue § )

4c

{Code ) (Expensas § including grants of § ) (Revenue § )

ad

Other program services (Describe in Schedule O )
(Expenses $ including grants of ¢ ) (Revenue $ )

de

Total program service expenses » 104,524,341

Form 990 {2013)
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