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DECLARATION OF COVENANTS, CONDITIONS, 
RESTRICTIONS AND EASEMENTS 

FOR 

MONTEREY AT MIRABEL VILLAGE 
Maricopa County, Arizona 

This Declaration of Covenants, Conditions, Restrictions Easements for Monterey at 
Mirabel Village is made as of the .J:Js!. day of ~ , 2004, by Monterey Homes 
Arizona, Inc., an Arizona corporation, and Monterey Homes Construction, Inc., an Arizona 
corporation, collectively, as "Declarant." Declarant Monterey Homes Construction, Inc. is the 
owner of certain Lots and Declarant Monterey Homes Arizona, Inc. is the holder of certain 
purchase option rights granted by the Optionor for Lots pursuant to the Option Agreement (as 
defined herein) and Declarant intends for the Property to be developed into an attractive 
residential community to be knO"1O as Monterey at Mirabel Village (the "Project"), and 
Declarant desires to establish a general plan for the improvement, development, operation, 
maintenance and use of the Project for the purpose of enhancing and protecting the value, 
desirability and attractiveness of the Project and the quality of life within the Project. In 
furtherance of that plan, Declarant hereby declares that all of the Property within the Project shall 
be held, sold, conveyed, encumbered, occupied, developed, built on, improved, used, leased and 
otherwise transferred subject to the covenants, conditions, restrictions, reservations, easements, 
liens and charges set forth in this Declaration, each of which shall attach to and nm with the land, 
shall be binding on the Property and all Owners and Occupants and all other parties having, 
acquiring or otherwise at any time possessing any right, title or interest in or to the Property or 
any part thereof, and each of which shall inure to the benefit of said O",ners, Occupants and 
other parties. 

ARTICLE 1 
DEFINITIONS 

The following words, phrases and terms used in this Declaration shall have the following 
meanings; 

I.l "Architectural and Landscapin~ Guidelines". Architectural and Landscaping 
Guidelines shall mean the rules and guidelines adopted by the Committee, as they may be 
amended or supplemented, which shall govern the procedures of the Committee and the design, 
placement, color schemes, exterior finishes, selection and use of materials and similar features 
for all Improvements within the Project and the design, installation and placement of 
Landscaping within the Project. 

1.2 "Areas of Association Resnonsibility". Areas of Association Responsibility shall 
mean (i) all Common Areas; (U) all land, and the Improvements situated therein, situated within 
the boundaries of a Lot which the Association acknowledges in this Declaration or in another 
recorded document is land which is to be maintained and repaired by the Association; (iii) all 
real property and the Improvements situated thereon, if any, within the Project located within and 
unproved as dedicated rights-of-way with respect to which the State of Arizona or any county or 
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municipality has not accepted responsibility for the maintenance thereof, but only until such time 
as the State of Arizona or a county, city or to"m has accepted the responsibility for the 
maintenance, repair and replacement of such areas; (iv) any Project entry features constructed 
within the Project; (v) all perimeter fences or walls for the Project, including any perimeter 
fences or walls located upon or within the boundaries of a Lot, provided, however, the 
Association shall not be responsible for painting or flllishing the interior side of any perimeter 
fences or walls located upon or within the boundaries of a Lot; (vi) if any perimeter fence or wall 
of the Project is located within the boundaries of a Lot, the area of the Lot located outside such 
perimeter fence or wall; (vii) any property adjacent to or near tile Project which the City may 
require the Association to maintain; (viii) any private streets as i:lentified on the Plat, but only 
lllltiJ such time as the State of Arizona or a county, city or town has accepted the responsibility 
for the maintenance, repair and replacement of such areas; and (ix) all land within the NAOS 
Easements, except for public utility easements dedicated to the City which shall be maintained 
by the City. 

1.3 "Articles". Articles shall mean tile Articles of Incorporation of the Association as 
they may from time to time be amended. 

1.4 "Assessment". Assessment shall mean all assessments authorized and provided 
by Article 8 of this Declaration. 

1.5 "Assessment Lien". Assessment Lien shall mean a lien created or imposed by 
Article 8 of this Declaration. 

1.6 "Association'~. Association shall mean and refer to the Arizona nonprofit 
corporation to be organized by Declarant to administer a:\d enforce the Project Documents and to 
exercise the rights, powers and duties set forth therein and in this Declaration, and its successors 
and assigns. Declarant intends to organize the Association in the name of "Monterey at Mirabel 
Village Community Association" but if such name is not available, the Association shall be 
organized under such other Dame as the Declarant may select. 

1.7 "Board". Board shall mean the Board of Directors of the Association. 

1.8 "Builder". Builder shall mean Declarant and any other Person who is engaged in 
the home building business and who purchases one or more Lots from Declarant for the purpose 
of COI\S1ructing a Living Unit and related Improvements thereon. 

1.9 "Bylaws". Bylaws shall mean the Bylaws of the Association, as they may from 
time to time be amended. 

1.10 "Citv". City shall mean the City of Scottsdale, Arizona. 

1.11 "COmmittee". Committee shall mean the Architectural and Landscaping Control 
Committee created pursuant to Article 4 of this Declaration, and, if no such committee is created, 
it shall mean the Board. 

1.12 "Common Areas". Common Areas shall mean (i) the Tracts and the 
Improvements thereon and (ii) all other portions of the Project, together with the Improvements 
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thereon, which the Association may, from time to time, own in fee or in which it may have an 
easement interest, for as long as the Association holds fee title or an easement interest; (iii) all 
land within the Project which Declarant, by this Declaration or in any other recorded instrument, 
makes available for use by Members of tlle Association or otherwise designates as Common 
Areas for purposes of this Declaration; and (iv) any land within, adjacent to qr near the Projeet 
which the City may at any time require be owned by the Association. 

1.13 "Declarant". Declarant shall mean and 'refer to Monterey Homes Arizona, Inc., an 
Arizona corporation, and its affiliate Monterey Homes Construction, Inc., an Arizona 
corporation, and their successors and assigns and any Person to whom they may expressly assign 
any or all of its rights under this Declaration. An assignment of the rights of the Declarant under 
this Declaration may be an assignment of less than all of the rights of the Declarant under iliis 
Declaration, and such assignment may apply to less than all the Property. No assignment or 
partial assignment of the Declarant's rights under this Declaration shall be valid unless and until 
an assignment of Declarant's rights or a partial assignment of Declarant's rights is recorded in 
the Official Records ofilie county in which the Property is located. In the event Declarant makes 
a partial assignment of its declarant's rights, then Declarant and the assignee of such declarant's 
rights shall be co-declarants and the teml "Declarant" shall thereafter refer to both co-declarants. 
If the Option Agreement is terminated prior to ilie purchase by Declarant from Optionor of all of ' 
ilie Lots which are subjeet to the Option Agreement, Optionor may elect to become ilie Declarant· 
by recording a supplemental declaration which contains such an election. 

1.14 "Declaration". Declaration means this Declaration of Covenants, Conditions, 
Restrictions and Easements for Monterey at Mirabel Village, as and if amended. 

U5 "First Mortgage". First Mortgage shall mean any mortgage, deed of trust or any 
other form of security instrument or agreement gi ven to an institutional lender for the purpose of 
creating a lien on one Or more Lots, with ilie first priority over any oilier mortgage, deed of trust 
or other security instrument or agreement. 

1.16 "First MOrU!al!ee". First Mortgagee shall mean ilie holder of any First Mortgage. 

1.17 "Inlprovement": Inlprovement shall mean all parts of a Living Unit, any building, 
driveway, walkway, parking area, fence, wall or other structure, any swimming pool or spa, any 
Landscaping and all other improvements of every type and kind constructed or othenvise located 
Ivithin ilie Project. 

1,18 "Landscaping". Landscaping shall mean any tree, plant, shrub, hedge, cacti, grass 
and oilier vegetation of any kind, any inert material used as ground cover and any rocks or 
similar materials used in connection with landscaping ",ithin the Projeet. 

1.19 "Living Dnit". Living Dnit shall mean any building. or portion of a building, 
situated upon a Lot, designed and intended for use and occupancy as a residence. All references 
to a Living Dnit shall be deemed to refer also to the underlying Lot and all permanent 
Inlprovements iliereon. 

1.20 "Lot". Lot shall mean Lots 1 through 32 of Village 3, inclusive, Lots 1 through 
36 of Village 8 East, inclusive, and Lots 1 through 30 of Village 8 West, inclusive, and each 
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other parcel, if any, designated as a lot on the Plat with the exception of the Common Areas, and 
where the context indicates or requires, shall include any Living Unit and other Improvements 
situated thereon. 

1.21 "Member". Member shall mean any Person who is a member of the Association 
as provided in Article 7 below. 

1.22 "NAOS Easements". NAOS Easements shall mean any Natural Area Open Space 
Easements benefiting the City as depicted on the Plat. 

1.23 "Occupant". Occupant shall mean any Person, other than an Owner who occupies 
or is in possession of a Lot, or any portion of a Lot, or any Living Unit On a Lot, whether as a 
lessee under a lease or otherwise. 

1.24 "Option Al!reement". Option Agreement shall mean that certain Option 
Agreement entered into as of May 6, 2004 by and between INCA Capital Fund 33, LL.C" an 
Arizona limited liability company, and Monterey Homes Arizona, Inc., an Arizona corporation 
(by assignment from Monterey Homes Construction, Inc.). 

1.25 "Optionor". Optionor shall mean INCA Capital Fund 33, LL.C., an Arizona 
limited liability company. 

1.26 Owner shall mean and refer to the record owner, whether one or more 
Persons, of beneficial or equitable title (and legal title if the same has merged ",ith the beneficial 
or equitable title) to the fee simple interest of a Lot Owner shall not include (i) Persons having 
an interest in a Lot merely as security for the performance of an obligation, (ii) a lessee or (iii) an 
Occupant. Owner shall include a purchaser under a contract for the conveyance of property, 
subject to the provisions of ARB. § 33-741 et seq. Owner sball not include a purchaser under a 
purchase contract and receipt, escrow instructions or similar executory contracts which are 
intended to control the rights and obligations of the parties to the executory contracts pending the 
dosing of a sale or purchase transaction. With respect to any Lots for which fee simple title is 
held by Optionor (or deemed to be held by Optionor) but which are subject to the purchase 
option rights described in an Option Agreement between Declarant, as optionee/purchaser, and 
Optionor, as optionorlseller and in the case of Lots, the fee simple title to which is vested in a 
trustee pursuant to a subdivision trust agreement or similar agreement, the beneficiary of such 
trust agreement will be deemed the Owner of such Lots for all purposes under the Project 
Documents. In the case of Lots the fee simple title to which is vested in a trustee pursuant to 
AR,S. § 33-801, et seq., the trustor shall be deemed to be the Owner. 

1.27 "Person". Person shall mean a natural person, corporation, business trust, estate, 
trust, limited liability company, partnership, association, joint venture, municipality, 
governmental subdivision or agency or other legal or co=ercial entity. 

1.28 "Plat", Plat shall mean collectively each of the Plat of ViII age 3, Plat of Village 8 
East and Plat of Village 8 West, as may hereafter be amended or supplemented which three (3) 
plats include all of the Property ",ithin the Project 
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1.29 "Plat ofYillage 3. Plat of Village 3 shall mean the subdivision plat of Maricopa 
County, as recorded in Boole 690 of Maps, page I, records of Maricopa County, Arizona, as may 
hereafter be amended or supplemented. 

1.30 Plat of Village 8 East. Plat of Village 8 East shall mean the subdivision plat of 
Maricopa County, "as recorded in Book 689 of Maps, page 50, records of Maricopa County, 
Arizona, as may hereafter be amended or supplemented. 

1.31 Plat of Village 8 West. Plat of Village 8 West shall mean the subdivision plat of 
Maricopa County, as recorded in Boole 689 of Maps, page 49, records of Maricopa County, 
Arizona, as may hereafter be amended or supplemented 

1.32 "Project". Project shall mean the Property, together with all Improvements 
located thereon, and such additions thereto as may hereafter be brought within the jurisdiction of 
the Association. 

1.33 "Project Documents". Project Documents shall mean this Declaration, the 
Articles, the Bylaws, the Rules and Regulations, the Architectural and Landscaping Guidelines 
and all other documents or instruments pertaining to and affecting the Project, as the same may 
be atnended from time to time. 

1.34 "Property". Property shall mean all Lots and all Tracts, as shown in the Plat. 

1.35 "Purchaser". Purchaser shall mean any Person, other than the Dec\arant(s), who 
by means of a voluntary transfer, becomes the Owner of a Lot, except for a Person who, in 
addition to purchasing a Lot, is assigned any or all of the Declarant's rights under this 
Declaration. 

1.36 "Rules and Regulations". Rules and Regulations shall mean any rules and 
regnlations adopted andlor amended from time to time by the Association for the Project. 

1.37 "Sillll'le Family". Single Family shall mean a group of one or more persons, each 
related to the other by blood, marriage or legal adoption., or a group of not more than three (3) 
persons not so related, who maintain a common household in a Living Unit. 

1.38 "Single Family Residential Use". Single Family Residential Use sball mean the 
occupation or use of a Lot by a Single Family in conforruity with this Declaration and the 
requirements imposed by applicable zoning and other applicable laws. 

1.39 "Tracts". Tracts shall mean Tracts A, B, C, D, E, F, G, and H of the Plat of 
Village 3, inclusive, and Tracts A, B, C, D, and E of the Plat of Village 8 East, inclusiVe, and 
Tracts A, B, C, D, E, and F of the Plat of Village 8 West, inclusive, as shown on the Plat. 

lAO "Visible From Neighboring Property", Visible From Neighboring Property shall 
mean, with respect to any particular object or matter, if such object or matter would be visible to 
a person six (6) feet tall, standing on any part of the Project adjacent to the Lot On which the 
object or. matter is situated at an elevation no higher than the elevation of the base of the object 
or matter being viewed. 
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ARTICLE 2 
PLAN OF DEVELOPMENT 

2.1 Property Subiect to the Declaration. Declarant and Optionor by executing the 
Consent attached hereto declare that all of the Property within the Project shall be held. sold and 
conveyed subject to tllis Declaration. By acceptance of a deed or by acquiring any interest in any 
Lot subject to this Declaration, each Person, for himself or itself, his or its heirs, personal 
representatives, successors, transferees and assigns, binds bimself, hls heirs, personal 
representatives, successors, transfers and assigns to all of the provisions, restrictions, covenants, 
easements, charges, conditions, rules and regulations now or hereafter imposed by this 
Declaration. In addition, each Person, by so doing, thereby acknowledges that all restrictions, 
conditions, covenants, easements, charges, rules and regulations contained in this Declaration 
shall run with the land and be binding on all Owners, Purchasers and Occupants and all assignees 
and transferees thereof. Furthermore, each such Person fully understands and aclmowledges that 
tllis Declaration shall be mutually beneficial, prohibitive and enforceable by the Association and 
all Owners. The Lots and the membershlp in the Association and the other rights created by this 
Declaration shall not be separated from the Lot or separately conveyed, and each shall be 
deemed to be conveyed or encumbered with its respective Lot, even though the description in the 
instrument of conveyance or encumbrance may refer only to the Lot. 

2.2 Transfer of Common Areas. The Common Areas shall be transferred by 
Declarant and/or Optionor, by special warranty deed(s), to the Association pursuant to the terms 
of this Declaration. Such transfer shall be subject to all easements and matters of record affecting 
the Common Areas. Once the Common Areas are conveyed to the Association, the Common 
Areas may not be mortgaged or conveyed without the consent of at least sixty-seven percent 
(67%) of the Owners (other than Declarant). In the event of any actual or threatened 
condemnation of any portion of the Common Areas prior to the conveyance of the Common 
Areas to the Association, and so long as the actual or threatened condemnation of such Common 
Areas does not materially and adversely affect the Project, Declarant shall have the right and 
authority to convey the affected Common Areas to the applicable authority which has 
commenced or threatened condemnation proceedings and Declarant shall be entitled to retain all 
condemnation awards and/or sale proceeds received from any such authority. 

2.3 Right to fu;subdivide and Replat. Subject to the approval of any and all 
appropriate governmental agencies having jurisdiction, Declarant hereby reserves the right at any 
time, without the consent of other Owners, to resubdivide and replat any Lot or Lots or any other 
part of the Project whlch Declarant then owns and has not sold. 

2.4 Disclaimer of Representations. Notwithstanding anything to the contrary herein, 
Declarant makes no warranties or representations whatsoever that the plans presently envisioned 
for the co)D.plete development of the Project can or will be carried out or that the Property or any 
adjacent real property is or will be committed to, or developed tor, a particular (or any) use, or 
that if such real property is once used for a particular use, such use will continue in effect. While 
Declarant has no reason to believe that any of the restrictive covenants contained in this 
Declaration are, or may be, invalid or unenforceable, Declarant makes no warranty or 
representation as to the present or future validity or enforceability of any such restrictive 
covenant. Any Owner acquiring a Lot in reliance on one or more of such restrictive covenants 
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shall assume all risks as to the validity and enforceability thereof, and by accepting a deed to a 
Lot, agrees that Declarant shall have no liability with respect thereto. 

ARTICLE 3 
COVENANTS AND RESTRICTIONS 

In addition to all other covenants and restrictions contaioed herein, the use of the Lots 
and Cornmon Areas and all Improvements thereon and all other parts of the Project, are subject 
to the covenants and restrictions contained in this Article. 

3.1 Re.sidential Use. Each Lot in the Project shall be improved and used exclusively 
for Single Family Residential Use. No trade or business may be conducted on any Lot or in or 
from any Living Unit or any guest house, except that an Owner or other resident of a Living Unit 
may conduct a business activity within a Living Unit SO long as (i) the existence or operation of 
the business activity is not apparent or detectable by sight, sound or smell from the outside of the 
Living Unit, (ii) the business activity confonns to all applicable zoning ordinances or 
requirements for the Project, (iii) the business activity does not involve persons coming onto the 
Lot (other than for incidental and minimal pick-ups, deliveries and visits) or the door-to-door 
solicitation of Owners or Occupants, (iv) the business activity is consistent with the residential 
character of the Project and does not constitute a nuisance or a hazardous or offensive use or 
threaten the security or safety of other residents within the Project and (v) the business actually 
conducted on a Lot or from a Living Unit does not involve any employees routinely coming onto 
the Lot, other than family members residing in the Living Unit, all as may be determined from 
time to time in the sole discretion of the Board. The terms "business" and "trade", as used in this 
Section, shall be construed to have ordinary, generally accepted meanings, and shall include 
without limitation, any occupation, work or activity undertaken on an ongoing basis which 
involves the provision of goods or services to persons other than the provider'S family and for 
which the provider receives a fee, compensation or other form of consideration, regardless of 
whether (i) such activity is engaged in full or part-time, (ii) such activity is intended or does 
generate a profit or (iii) a license is required for such activity. TIle sale or lease of a Living Unit 
by the Owner thereof shall not be considered a "trade" or "business" within the meaning of this 
Section. Notwithstanding the foregoing provisions, Declarant, and its duly authorized agents and 
employees, may use any part of the Project not oV>'Iled by a Purchaser for a model site or sites, a 
display and sales office, a business office and construction office during the construction and 
sales period. Rummage sales, garage sales, estate sales, and similar household sales are not 
permitted within the Project unless previously approved by the Committee. 

3.2 Temoorary OCCUpanCY and Buildings. No trailer, bus, mobile home, tent, shack, 
storage shed, garage, barn or other building of a temporary nature shall be installed, located or 
used on any Lot at any time as a residence, either temporarily or permanently. Notwithstanding 
the foregoing, Declarant shall have the right, until the Project is fully developed and improved, to 
maintain construction facilities and storage areas incident to the development and improvement 
of the Proj ect. 

3.3 Nuisances. No rubbish or debris of any kind shall be placed or permitted to 
accumulate upon or adjacent to aoy Lot or any other portion of the Property. In addition, a 
Living Unit or any other portion of the Project shall not be used in whole or in part for the 
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storage of any property Or thing that will cause the Living Unit or the Project or any part thereof 
to appear in an unclean or untidy condition or that will be unsightly, offensive, obnoxious or 
detrimental to allY other Owner or Occupant. No substance, thing or material shall be kept or 
used upon any Lot that will emit a foul, offensive or obnoxious odor or that will cause any noise 
that will or might disturb the peace, quiet, comfort, serenity or tranquility of the Owners andior 
Occupants of adjacent portions of the Project. Without limiting the generality of the foregoing 
provisions, no exterior speakers, borns, whistles, bells or other sound devices, except security 
devices used exclusively for security purposes, shall be located, used or placed on any portion of 
any Lot without the written consent of the Committee. Notwithstanding the foregoing, speakers 
specifically designed and installed as built-in and recessed exterior speakers for a stereo system 
installed inside any Living Unit may be installed on a Lot provided that such speakers shall not 
be Visible From Neighboring Property and shall not be used in a manner so as to disturb the 
peace or the quiet, serenity or tranquility of the Owners andior Occupants of adjacent portions of 
the Project. Noise caused by improperly muffled motor vehicles shall not be permitted and 
construction nlachinery and equipment must be operated within the manufacturers' 
reconunendations and specifications and only during reasonable working hours. No nuisance of 
any kind or description shall be permitted to exist or operate upon any Lot so as to be offensive, 
unsanitary, unsightly or detrimental to the Owners or Occupants of adjacent portions of the 
Project. The Board, in its sole and absolute discretion, shall have the right to detennine the 
existence of any nuisance whether described herein or not. No Improvements shall be permitted 
to be constructed on or to otherv.ise be permitted to exist on any Lots, the height or location of 
which shall be deemed by the Committee (i) to constitute a traffic hazard, (ii) to be unreasonably 
unattractive, or (iii) to be unreasonably detrimental to adjoining or nearby property. 

3.4 Trash and Recyclim! C.ontainers and Collection. No rubbish, trash, garbage, 
refuse, debris or recyclable materials shall be placed or kept on any portion of any Lot except in 
covered containers of a type, size and style which are approved by the Conunittee. Refuse 
containers shall be kept clean, sanitary and free of noxious odors. In no event shall such 
containers be maintained so as to be Visible From Neighboring Property except to make such 
containers available for collection and then only for the shortest period of time (not to exceed 
twenty-four [24] consecutive hours) reasonably necessary to effect such collection. All rubbish, 
trash, garbage, refuse, debris and recyclable materials shall be promptly removed from the Lots 
and shall not be allowed to accumulate thereon. No incinerators shall be maintained Or used and 
no rubbish, trash, garbage, refuse or debris shall be burned by open fire or otherwise on any 
portion of any Lot. 

3.5 Animals. No animals, fish, fowl, poultry, swine, horses, reptiles or livestock shall 
be raised, bred or kept on or within any Living Unit or on any Lot, except that a reasonable 
number of dogs, cats or other generally recognized and commonly accepted household pets may . 
be kept within the Living Units or on Lots; provided, however, such household pets may not be 
kept, bred or maintained thereon for any commercial purposes, or in unreasonable numbers. 
Provided, offspring of household pets that are permitted as provided herein will be permitted for 
a period not to exceed sixteen (16) weeks following the birth of such offspring. No household 
pets may be kept on a Lot which result in an annoyance to or which are obnoxious to other 
Owners or Occupants. All household pets must be kept indoors or within fenced yards and may 
not be permitted to run loose. No structure for the care, housing or confmernent of any animal, 
bird, fowl, poultry or livestock shall be constructed or maintained without the prior written 
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approval of the Committee, and in no event shall any such structure be constructed so as to be 
Visible From Neighboring Property. The owner of each pet is responsible for cleaning any waste, 
dirt and soilage and repairing any damage caused by the pet Upon the written request of any 
Owner, the Board shall conclusively determine, in its sole and absolute discretion, for the 
purposes of this Section, whether a particular animal, bird, fowl, poultry or livestock is a 
generally recognized and commonly accepted household pet or a nuisance or whether the 
number of animals, birds, fowl, poultry or livestock on any Lot is reasonable. Any decision 
rendered by the Board sha!l be enforceable as other restrictions contained herein. 

3.6 Motor aIld Recreational Vehicles and Parking. No mobile or motor home, boat, 
jet ski or wave runner, boat, recreational vehicle, all-terrain vehicle, off-road vehicle, trailer, 
horse trailer, camper, camper shell, snowmobile, bus or any motor vehicle classed by 
manufacturing rating as exceeding one (I) ton or any vehicles designed for commercial purposes 
shall be parked, kept, placed, maintained, constructed, reconstructed or repaired on any Lot or 
within the Project so as to be Visible From Neighboring Property; provided, however, lilat the 
provisions of this SectiOll shall not apply to emergency vehicle repairs and provided, further, that 
such items may, for a period not to exceed twenty-four (24) consecutive hours, be parked on 
paved driveways on Lots for the purpose of loading, unloading and preparing such items for 
off site usage. All other motor vehicles shall be permitted to park only in garages or on concrete 
driveways on Lots and may not be parked so as to obstruct any sidewalks, and no motor vehicle 
may park on the Roadways except as specifically permitted by signage; provided, however, 
vehicles of guests and invitees may parK on the Roadways for a temporary period of time not to 
exceed ten (10) hours provided that such parking is done in a fashion so as not to obstruct 
driveways on other Lots or traffic within the Project. All motor vehicles of Owners, Occupants, 
guests and invitees shall be kept in garages whenever such facilities are sufficient to 
accommodate the nurnber of motor vehicles on a Lot. Any vehicle parked in violation of this 
Declaration may be towed at the direction of the Board or its agent, and the recording of this 
Declaration shall constitute the legal notice of intent to tawas though the Project were posted in 
accordance with the applicable laws and ordinances. Any expense incun:ed by the Association in 
connection with the towing of any vehicle or equipment shall be paid to the Association upon 
demand by the owner of the vehicle or equipment. If the vehicle or equipment is owned by an 
Owner or Occupant, any amounts payable to the Association shall be secured by the Assessment 
Lien and the Association may enforce collection of such amounts in the same manner provided 
for in this Declaration for the collection of Assessments. The Board may adopt additional 
parking restrictions including the establishment of fines and assessments for their violation. 

3.7 Garages. Any part of a Living Unit constructed as a garage shall be used for 
parking vehicles and other garage purposes only and shall not be converted for living or 
recreational purposes. All garages must be kept in II neat and tidy manner at all times. Garage 
doors must be kept completely closed at all times except to permit vehicle ingress !lI1d egress or 
when the garage is being used for access to and from the Living Unit. 

3.8 Signs and Flags. No signs, flags or billboards of any kind shall be displayed to 
the public view on any portion of the Project except for: (i) signs as may be required by legal 
proceedings; (ii) not more than one (1) sign for each Living Unit for identification of the address 
of such Living Unit of the. same desigu and size as that originally installed by Builder; (iii) such 
signs as may be erected by the Declarant in connection with the development, sale or operation 
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of the Lots and Improvements during the construction and sales period; (iv) one. (1) 
professionally prepared sign advertising the Lot for sale or for rent, which sign shall not be larger 
than 24" x 24" and shall be professionally made of metal or fiberboard or wood and mounted on 
a wood or metal post; (v) One (1) "open house" sign; (vi) signage for the Project at such locations 
designated or installed by Declarant; (vii) American flags displayed in a manner consistent with 
the federal flag code, 4 U.S.C. § 4-10 (notwithstanding the foregoing, the Architectural 
Committee may adopt reasonable rules and regulations regarding the placement and manner of 
display of the American flag and may regulate the location and size of flagpoles and must 
approve the location prior to installation); (viii) Political signs (as defi.ned in AR.S. § 33-1808) 
displayed no earlier than forty-five (45) days before an election day and no later than seven (7) 
days after an election day; provided that the display is consistent with applicable city, town or 
county ordinances regulating the size and number of political signs on residential property; and 
provided further, that if no such ordinances are in existence, then no more than one (1) political 
·sign may be displayed with maximum dimensions of twenty-four (24) inches by twenty four (24) 
inches; and (vii) such other signs, the nature, number and location of which shall have been 
approved in advance by the Association. All signs provided for under this Section shall require 
the approval of the Committee as to the siZe, color, design, message content, location, type and 
hours of display. 

3.9 Machinery and Equipment. No machinery or equipment of any kind shall be 
placed, operated or maintained upon or adjacent to any Lot except such machinery or equipment 
as is usual and customary in connection with the use, maintenance or construction of a residence, 
appurtenant structures or other Improvements, which machinery and equipment shall not be 
Visible From Neighboring Property, except when it is being operated or used in connection with 
the construction ofImprovernents or the maintenance of Improvements. 

3.10 Clotheslines. No clotheslines of any sort or other device for drying or airing of 
clothes sball be erected, placed or maintained upon any Lot in a manner so as to be Visible from 
Neighboring Property. 

3.11 Sidewalk and Roadway Encroachments. No Improvement of any kind shall be 
permitted to overhang or otherwise encroach upon any Common Area, Roadway or sidewalk 
within the Project; provided, however, Landscaping approved by the Committee and properly 
cultivated and maintained may overhang Common Areas or the Roadways provided such 
Landscaping does not create a nuisance to Owners or Occupants within the Project. 

3.12 HYAC. Except as may be installed by Declarant or a Builder during the original 
construction of any Living Uuit, no heating, air conditioning or evaporative cooling facilities 
may be installed, constructed or maintained upon any Living Uuit or on any Lot unless (i) such 
facilities are installed in such a manner so they are not Visible From Neighboring Property, or 
(li) if the facilities are Visible From Neighboring Property, the Committee has approved such 
facilities. 

3.13 Solar Panels. No solar panels, devices, facilities, structures or equipment may be 
installed upon any Living Unit or on any Lot unless such items and the proposed location and 
installation thereof are approved by the Committee and unless any such items approved by the 
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Committee are installed at such location on a Lot or upon a Living Unit in such manner as to 
pennit the function of such items but which is the least Visible From Neighboring Property. 

3.14 Fencing. Except as may be constructed by the Declarant or otherwise approved in 
writing by the Committee, all fencing which is built upon a Lot shall be of masonry andlor 
wrought iron material only and shall have a maximum height of six (6) feet 

3.15 Storage and Tool Sheds and Structures. No storage or tool sheds or similar 
structures shall be placed, erected or maintained upon any part of the Project, except where the 
storage or tool shed or similar structure (i) is constructed of the same or substantially similar 
materials as, and is the same color as and is architecturally comparable to and compatible with, 
the exterior of the Living Unit located upon the Lot (all as reasonably determined by the 
Committee) subject to the applicable provisions of any Architectural and Landscaping 
Guidelines, (ii) complies with any applicable set-back line requirements, and (iii) it has been 
approved by the Committee. 

3.16 Window Materials. Within sixty (60) days of occupancy of a Living Unit, the 
Owner of the Living Unit shall install draperies or suitable window treatments on all bedroom, 
bathroom, living room and family room windows which face the Roadways and Common Areas 
adjacent to its Lot. However, no external window covering may be placed, or pennitted to 
remain, on any window of any Living Unit or other Improvement without the prior written 
approval by the Committee in accordance with Article 4. No reflective coating, materials or 
covering may be placed on any window of any Living Unit or other Improvement. Further, all 
curtains, blinds, interior shutters, screens and window coverings or window treatments which are 
Visible From Neighboring Property must be neutral in color. No bedsheets, blankets, bedspreads 
or other items not designed for use as curtains or other window coverings may be used for such 
purposes except during a period not to exceed sixty (60) days following the conveyance of a Lot 
from Declarant or a Builder to a Purchaser. 

3.17 Mineral Exploration. No Lot shall be used in any manner to explore for or to 
remove any water, oil or other hydrocarbons, minerals, gravel or other natural resources of any 
kind. 

3.18 Conveyance. No portion less than all of a Living Unit or Lot shall be conveyed, 
transferred or encumbered. Nothing herein shall prevent the dedication or conveyance of or 
granting of easements over portions of the Project for public utilities or any other public 
purposes, in which event the remaining portion of any Lot or Living Unit affected shall, for the 
purpose of this Declaration, be considered a whole Lot or Living Unit. 

3.1 9 Further Subdivision. No Lot in the Project shall be further subdivided or 
separated into smaller lots nor conveyed in less than the full original dimensions of such Lots as 
shown on the Plat. Notwithstanding this Section or any other provision contained in this 
Declaration, as long as the Class "B" Membership is in existence, Declarant. without the consent 
of any other l\1ember, shall have the right to replat the Project in any manner Declarant deems 
appropriate, including, without limitation, changing the size, location, configuration and number 
of Lots, Roadways, and Common Areas and changing the number of Lots within the Project In 
the event of any such repiat, Declarant shall have the right. without the consent of any other 
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Member, to amend this Declaration as may be necessary or appropriate as a result of such replat 
of the Project. 

3.20 Violation of Statutes. Ordinances and Regulations. No Lot shall be maintained or 
utilized in such a manner as to violate any applicable statute, ordinance Or regulation of the 
United States of America, the State of Arizona, the county in which the Lot is located, the City 
or any other municipality, governmental agency or subdivision authority having jurisdiction over 
the Lots or the use or occupation thereof. 

3.21 Ren~. Only entire Living Units may be rented, and if so rented, the occupancy 
thereof shall be limited to the lessee or tenant under the lease and his family and guests. No 
Owner shall be permitted to lease a Living Unit for transient or hotel purposes. No Owner may 
lease less than his entire Living Unit. All lease agreements shall be in writing and shall provide 
that the terms of the Lease shall be subject in aU respects to the provisions of this Declaration 
and the Project Documents, and any failure by Lessee to comply with the tenns of such 
documents shall be a default under the lease. For purposes of this Declaration, "lease" shall 
mean any agreement for the leasing or rental of all of a Living Unit, including, but not limited to, 
"month-to-month" rentals. Upon leasing his Living Unit, an Owner shall promptly notify the 
Association in writing of the commencement date and termination date of the lease, together 
with the names of each Lessee or other person who will be occupying the Living Unit during the 
term of the lease. 

3.22 Drainage. No Living Unit or Improvement shall be constructed, installed, placed 
or maintained in any manner that would obstruct, interfere with or change the direction or flow 
of water in accordance with the drainage plans for the Project or any part thereof or for any Lot 
as shown on the drainage plan on file Vlitb the city or County in which the Project is located. 

3.23 Utility and Irrigation Meters and Panels. No utility or service equipment or lines 
may be installed or loeated on any Lot except as has been approved by the Committee. No utility 
meter or apparatus shall be located on any pole or attached to the outside of any Improvement 
which is exposed to view from any street within the Project. Notwithstanding the foregoing, 
utility meters and related panels and similar equipment may be placed on outside building walls 
as necessary to comply with the requirements, requests, regulations, orders, commissions or 
specifications of any public, quasi-public or private utility or any governmental agency or body 
provided that reasonable efforts shall be made to avoid placing any such meter, panel or 
equipment on the outside front wall of any Living Unit or other building facing the stteet directly 
in front of or to the side of the Living Unit. All sprinkler and Irrigation controls, valves, panels 
and equipment installed on any Lot shall be installed so as not to be visible from any street 
located directly in front of or \0 the side of any Lot. 

3.24 Antennas and Satellite Dishes. 

A. 1ms Section applies to antennas, satellite dishes and other devices 
("Receivers"), including any poles or masts ("Masts") for such Receivers, for the transmission or 
reception of television or radio signals or any other fonn of electromagnetic radiation. 
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B. As ofthe date of recordation of this instrument, Receivers one (l) meter or 
less in diameter are subject to the provisions of Title 47, Section 1.4000 of the Code of Federal 
Regulations (with such Section being referred to herein as the "Federal Regulation"). "Regulated 
Receivers" shall mean Receivers subject to the Federal Regulation as such may be amended or 
modified in the future or subject to any other applicable federal, state or local law, ordinance or 
regulation that would render the restrictions in this Section on Unregulated Receivers 
(hereinafter defined) invalid or unenforceable as to a particular Receiver ("Other Laws"). 
"Unregulated Receivers" shall mean all Receivers that are not Regulated Receivers. 
Notwithstanding the foregoing, a Regulated Receiver having a Mast in excess of the size 
permitted under the Fed.era! Regulation or Other Laws for Regulated Receivers shall he treated 
as Unregulated Receivers under this Section. 

C. No Unregulated Receivers shall be permitted outdoors on any Lot, 
whether attached to a building or structure or on any Lot, unless approved in writing by the 
Committee, with such screening and fencing as such Committee may require. Unregulated 
Receivers and any mast therefor, if permitted by the Commit1ee, must be ground mounted and 
may in no event be Visible from Neighboring Property. 

D. Regulated Receivers shall be subject to the following requirements: 

(i) A Regulated Receiver and any required Mast shall be placed so as 
not to be Visible from Neighboring Property if such placement will not (a) unreasonably delay or 
prevent installation, maintenance or use of the Regulated Receiver, (b) unreasonably increase the 
cost of installation, maintenance or use of the Regulated Receiver or (c) preclude the reception of 
an acceptable quality signal. 

(ii) Regulated Receivers and any required Masts for a Regulated 
Receiver shall he placed on Lots only in accordance with the following descending order of 
locations, with Owners required to use the first available location that does not violate the 
requirement of parts (a) tbrough (c) in subsection ei) above: 

1. A location in the back yard of the Lot where the Receiver 
will he screened from view by Landscaping or other Improvements; 

2. An unscreened location in the back yard of the Lot; 

3. On the roof but below the roofline; 

4. A location in the side yard of the Lot where the Receiver 
and any pole or Mast will he screened from view by Landscaping or other Improvements; 

5. An unscreened location in the side yard; or 

6. A location in the front yard of the Lot where the Receiver 
will be screened from view by Landscaping or other Improvements. 

Notwithstanding the foregoing order of locations, if a location stated in the above list allows a 
Receiver to be placed so as not to he Visible from Neighboring Property, such location shall be 
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used for the Receiver rather than any higher-listed location at which a Receiver will be Visible 
from a Neighboring Property, provided that placement in such non-visible location will not 
violate the requirements of palis (a) through (c) in subsection (i) above. 

(iii) No Mast for a Regulated Receiver shall extend above any 
Regulated Receiver. 

(Iv) Owners shall install and maintain Landscaping or other 
Improvements ("Screening") around Receivers and Masts to screen items that would otherwise 
be Visi\:>le from Neighboring Property unless such requirement would violate the requirements of 
parts (a) through (e) in subsection (i) above. If an Owner is not required to instaU and maintain 
Screening due to an unreasonable delay in installation of the Receiver that such Screening would 
cause, the Owner shall install such Screening within thirty (30) days following installation of the 
Receiver and shall thereafter maintain such Screening, unless such Screening installation or 
maintenance will violate the provisions of parts (a) through (c) in subsection (i) above. If an 
Owner is not required to install Screening due to an unreasonable increase in the cost of 
installing the Receiver caused by the cost of such Screening, the Association shail have the right, 
at the option of the Association, to enter onto the Lot and install such Screening and, in such 
event, the Owner shall maintain the Screening following installation, unless such Screening 
installation or maintenance will violate the provisions of parts (a) through (c) in subsection (i) 
above. 

The provisions of this Section are severable from each other; the invalidity or unenforceability of 
any provision or portion of this Section shall not invalidate or render unenforceable any other 
provisions or portion of this Section, and all such other provisions or portions of this Section 
shall remain valid and enforceable. The invalidity or unenforceability of any provisions or 
portions of this Section to a particular type of Receiver or Mast or to a particular Receiver or 
Mast on a particular Lot shall not invalidate or render unenforceable such provisions or portions 
regarding other Receivers or Masts on other Lots. 

3.25 Basketball Goals and Play S!ructures. No basketball goal, backboard or similar 
structure or device and no swing set, trampoline, batting cage or other play structure which 
would be Visible From Neighboring Property shall be placed or constructed on any Lot without 
the prior written approval of the Committee (including, but not limited to, approval of 
appearance, dimensions and location) and no such items may be placed by an Owner or 
Occupant in the Common Areas or streets within the Project. In no event shall basketball goals 
be permitted to be attached to any Living Unit. Permanent baskethall goals must include a free 
standing pole, which must be painted the color of the body of the Living Unit. The backboard of 
any basketball goal must be composed of a clear material. 

3.26 Items Visible From NeigbborinlZ Property. The following shall not be erected, 
used, maintained or kept on any Lot so as to be Visible From Neighboring Property: air 
conditioners, coolers, pool filters, pool heaters, lawn and yard tools, storage tanks for water, gas, 
gasoline, oil or other fuel. 

3.27 Lights. Except for lights installed by Declarant, spot lights or other lights shaH 
not be installed, maintained or used in a manner which causes glare to neighboring property or 
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an annoyance to the Owner or Occupant of neighboring Lots. Tennis or sport court and 
overhead swimming pool lights, shall not be allowed except as approved by the Committee. 
Tennis and sport coult lighting shall not be utilized between the hours of 10:00 p.m. and 6:00 
a.m. All outside lights, if any, will be of a height, design" and type approved by the Committee 
and in compliance with the applicable light ordinances. Seasonal decorative lights may be 
displayed between November 15 and January 15, subject to the Rules and Regulations and any 
restrictions adopted by the Board or the Committee. 

3.28 Reflective Materials. Reflective materials or articles, including reflective house 
sidings and roofing material. shall not be maintained on any Lot. No glass used in the 
construction of any exterior hnprovement on any Lot shall have a light reflective value in excess 
of fifty percent (50%). 

3.29 Exterior Colors. The exterior colors and materials for all Improvements within 
the Project sl,all conform to the approved color and material list contained in the Architectural 
and Landscaping Guidelines. 

3.30 Roofs and Flashings. Except as installed by Declarant, no asbestos shingle roofs, 
light-reflective roofs or flat roofs (unless fully concealed by a parapet wall so as not to be Visible 
From Neighboring Property) shall be constructed or maintained on any Lot. No standing water 
shall be permitted to exist on any flat roof. OnIy roofs composed of concrete or clay tile or 
another material approved by the Committee shall be constructed on any Living UnIt. 

3.31 Common Area Use. Declarant intends to request that the Maricopa County 
Assessor consolidate the Common Areas for property tax purposes. Therefore, notwithstanding 
anything contained herein to the contrary, the Tracts, as shown on the Plat shall be improved and 
used exclusively as Common Area. 

ARTICLE 4 
ARCmTECTURAL AND LANDSCAPING CONTROL 

4.1 Architectural and Landscaping Control. 

A. All Improvements constructed on Lots shall be of new construction, and 
DO buildings or other structures shall be moved from other locations onto any Lot. 

B. No excavation or grading work shall be performed on any Lot without the 
prior written approval of the Committee. 

C. No Improvement shall be constructed or removed from any Lot and, 
except for such remova!. as may be required in connection with routine maintenance of 
Landscaping, no Landscaping shall be installed, planted, placed on or removed from any Lot 
without the prior written approval of the Committee, and all hnprovements and Landscaping 
must fully comply with the Architectural and Landscaping Guidelines. 

D. No addition, alteration, repair, change, painting or other work which in 
any way alters the exterior appearance of any Living Unit or any Improvements OD any Lot, 
including, without limitation, the exterior color scheme of any hnprovements located thereon 

pbx·[,1\14S9847v{JS 15 



from their appearance on the date the Lot is conveyed by Declarant to a Purchaser shall be made 
or done without the prior written approval oCthe Committee. 

E. Any Owner desiring approval of the Committee for the construction, 
installation, addition, alteration, removal, repair, change or replacement of any Improvement 
which would alter the exterior appearance of his or its Lot or the Improvements located thereon 
shall submit to the Committee a written request for approval, specifying in detail the nature and 
extent of the addition, alteration, repair, change or other work which the Owner desires to 
perfonn. Any Owner requesting the approval of the' Committee shall also submit to the 
Committee any additional information, plans and specifications which the Committee may 
request. 

F. Upon receipt of approval from the Committee for any construction, 
installation, addition, alteration, repair, change or other work, the Owner who had requested such 
approval shall proceed to perform, construct or malce the addition, alteration, repair, change or 
other work approved by the Committee as soon as practicable and shall diligently pursue such 
work so that it is completed as soon as reasonably practicable and within such time as may be 
prescribed by the Committee. 

G. Any change, deletion or addition to the plans and specifications approved 
by the Committee must be approved in '>,riting by the Committee. 

H. The Committee shaH have the right to charge a reasonable fee for 
reviewing requests for approval of any construction, installation, alteration, addition, repair, 
change or other work pursuant to this Section, which fee shall be payable at the time that the 
application for approval is submitted to the Committee. The Committee may employ an 
architect and other design professionals, and the fees for such services shall be included in the 
review fees. . 

r. The provisions of this Section do not apply to, and approval of the 
Committee shall not be required for, the construction, erection, installation, addition, alteration, 
repair, change or replacement of any Improvements made by, or on behalf of, the Declarant. 

4.2 Initial Landscaping i3,eguirements. To the extent that the Landscaping is not, 
prior to closing of the sale of a Lot by Declarant or a Builder to a Purchaser of the Lot, installed 
in the front yard of a Lot and on any other portion of a Lot which is Visible from Neighboring 
Property, such Landscaping must, within 90 days following the closing of the Purchaser's 
purchase of such Lot, be installed in accordance with the Architectural and Landscaping 
Guidelines_ A Purchaser's failure to complete such Landscaping in accordance with the 
Architectural and Landscaping Guidelines within 90 days after the Purchaser's closing of the 
purchase of its Lot shall result in the sending of a reminder letter of this requirement A 
Purchaser's failure to complete such Landscaping in accordance with the ArchitecturaI and 
Landscaping Guidelines within 120 days after closing the purchase of its Lot shall result in a fine 
by t.1-te Board in the amount of $250. A Purchaser's failnre to complete such Landscaping in 
accordance with the ArchitecturaI and Landscaping Guidelines within 180 days after closing the 
purchase of its Lot shall result in an additional fine by the Board in the amount $50 for each day 
after 180 days after such closing. The non-complying Owner shall also be responsible for all 
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fees and costs incurred by the Association and/or the Declarant in connection with the 
enforcement of this Section, including reasonable attorneys' fees, and such amounts . shall be 
added to and become patt of the Assessment for which the non-complying Owner's Lot is 
subject. 

4.3 Appointment of Co{Ilnlittee. The Association shall establish the Committee to 
perform the functions of the Committee set forth in this Declaration. The Committee shall 
consist of not less than Ihree (3) members. From the date of this Declaration until the period 
ending one (I) year after Declarant has sold its last Lot, the Declarant shall have the sole right to 
appoint and remove the members of the Committee. At such time as the Declarant no longer is 
entitled or waives its right to appoint members of the Committee, the members of the Committee 
shall be appointed by the Board. The Declarant may at any time voluntarily surrender its right to 
appoint and remove members of the Committee, and in that event, the Declarant may require, for 
a period expiring one (l) year after the Declarant has sold ils last Lot, that ·specified actions of 
the Committee, as described in a recorded instrument executed by the Declarant, be approved by 
the Declarant before they become effective. 

4.4 Determiflation of Architectural and Landscaping QuideUnes. Prior to the 
tennination of the Class "B" Membership. Declarant shall have the right but not the obligation to 
establish and revise the Architectura1 and Landscaping Guidelines. The Architectural and 
Landscaping Guidelines may include supplemental procedures and restrictions for the 
construction, installation and removal of any Improvements on any Lot. Upon the termination of 
the Class "B" Membership, the Board shall have the right to make such changes to the 
ArchitecturaI and Landscaping Guidelines as the Board shall deem appropriate. The Committee 
shall keep and maintain a written record of all actions taken in connection with the Committee. 

4.5 Failure to Approve or Disapprove. All requests for Committee approval pursuant 
to this Article must be made by an Owner in writing. In the event the Committee fails to approve 
or disapprove in writing an application for an improvement, addition or alteration to a Lot within 
thirty (30) days after the receipt by the president of the Association and any management 
company retained by the Association of a complete application, duly prepared in accordance 
with the rules promulgated by the Declarant or the Board. as the case may be, such application 
for an improvement shall be deemed disapproved, and the Owner shall be free to resubmit such 
application to the Committee. If any Owner resubmits an application which was deemed 
disapproved pursuant to the preceding sentence, and in the event the Committee fails to approve 
or disapprove in writing such resubmitted application within thirty (30) days after the receipt by 
the President of the Association and any management company retained by the Association of a 
complete resubmitted application, duly prepared in accordance with the rules promulgated by the 
Declarant or the Board, as the case may be, the application shall be deemed approved by the 
Committee, provided such improvement, addition or alteration described in the resubmitted 
application is carried out in precise conformity with such application. 

4.6 Prior Approval. The approval (whether actual or deemed) by the Committee of 
any plans, drawings or specifications, as the case may be, for a matter requiring the prior written 
approval of the Committee, shall not be deemed to constitute a waiver of any requirement or 
restriction imposed by this Declaration, or of any right of the Committee to withhold approval of 
any similar plan, drawing, specification or matter subsequently submitted for approval. 
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4.7 !afect of Approval or Disapproval. All decisions of the Committee shall be final, 
and neither Declarant, the Board, the Committee nor any director, officer, shareholder or 
member thereof shall have any liability to any Owner or any other party for any damage or loss 
suffered or claimed on account of: (i) approval or disapproval of any plans, drawings or 
specifications or any landscape plan; (ii) construction or modification of any Improvement or 
performance of any work, whether or not pursuant. to approved plans, drawings and 
specifications; or (iii) the development of any property within the Project. Approval of plans and 
specifications by the Committee is not, and sball not be deemed to be, a representation or 
warranty, whether express or implied, that said plans and specifications comply with applicable 
governmental ordinances or regulations, including, without limitation, roning ordinances and 
building codes, and industry standards for design or construction. 

4.8 Governmental Approvals. The approval of the Committee required by this 
Section shall be in addition to, and not in lieu of, anY approvals, consents or pemlits required 
under the ordinances or rules and regulations of any county or municipality having jurisdiction 
over the Project. 

ARTICLES 
EASEMENTS 

5.1 Easements in Common Areas. Eacb and every Member shall have a nonexclusive 
perpetual easement of use and enjoyment in and to the Common Areas. Such right and easement 
of use and enjoyment shall be subject to: 

A. The right of the Association to limit the number of guests of Members; 

B. The right of the Association to suspend the right of any Member to use the 
facilities situated upon the Conunon Areas (other than the right of a Member and·such Member's 
family, tenants and guests to use the Roadways which are part of the Common Areas for ingress 
or egress to the Member's Lot) for any period during which an Assessment against the Member's 
Lot remains unpaid or for any violation of the Project Documents; 

C. TIle right of the Association to dedicate. transfer or convey, aU or any part 
of the Common Areas to any public agency. authority or utility as provided in this Declaration; 

D. The right of the Association to promulgate Rules and Regulations 
concerning the use of any Common Areas and all facilities located thereon; and 

E. All existing easements of record. 

5.2 Blanket Utility Easement. There is hereby created in the Association and all 
providers to the Project of public utilities a blanket easement upon, across, over and under the 
Property for ingress and egress for the installation, replacing, repairing and maintaining of all 
utility and service lines and systems, including but not limited to water, sewer, gas, telephone, 
electrical, air conditioning, heating, television cable or communication lines and systems. By 
virtue of this easement, it shall be expressly permissible for the providing utility or service 
company or the Association or their agents to install and maintain facilities and equipment on the 
Property and to affix and maintain wires, pipes, lines, conduits, ducts, vents, cables, circuits and 
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other appurtenant items on the Property and to trim any tree, shrubbery and other Landscaping 
which interfere with any such utility facilities. Notwithstllnding anything to the contrary 
contained in this Article, no sewer facilities, electrical lines, water lines or other utility or service 
lines may be installed or relocated on the Property, except as approved by Declarant, as long as 
Declarant owns any interest in any Lot or in the Project and, thereafter, except as approved by 
the Board. Notwithstanding anything to the contrary contained in this Section, the blanket 
easement shall not include that portion of a Lot improved by a Living Unit. 

5.3 Easement for Encroachments. in the event a wall, Landscaping, or other 
approved Improvement on a Lot or the Cornman Area encroaches upon another Lot or the 
Cornman Area, and such encroachment is inadvertent and has no significant adverse impact on 
the adjacent property, an easement for such encroachment is hereby given and the right to 
determine whether such encroachment causes a significant adverse impact shall be determined 
by the Committee upon request by either of the parties. W11en such determination is made by the 
Committee, that detennination shall be binding on all parties. Also, in the event that Declarant at 
any time determines that any Improvements within the Project were constructed so as to create 
an encroachment upon a Lot which causes a Significant adverse impact upon the encroached­
upon Lot, Declarant shall have the right but not the obligation to cause such encroachment to be 
eliminated or minimized, and an easement is hereby created in favor of Declarant and its 
employees, contractors and agents to enter upon the affected Lots to eliminate or rninirnize such 
encroachment. 

5.4 Drainage Easements Among Owners. The Lots are subject to all drainage 
easements shown on the Plat, if any. and all drainage easements as the City may hereafter 
require. In addition, to the extent that storm runoff flows from any Lot(s) or Cornmon Areas 
under or through one or more other Lots, drainage easements shall exist over such Lot(s) and any 
such drainage flow shall not be impeded, diverted, or otherwise changed. Such drainage 
easements shall include, but are not limited to, receiving the runoff from roofs and drainage 
under and through walls. 

5.5 Association's Easement· for Performing Maintenance and Inspections. The 
Association sball have an easement upon, across, over and under the Common Areas and the 
Lots, excluding the interior of any Living Unit, for the purpose of repalring, maintaining and 
replacing Areas of Association Responsibility and for performing all of the Association's other 
rights, duties and obligations hereunder. In addition, during reasonable hours, the Association or 
any authorized representative of the Association shall have the right to enter upon and inspect 
any Lot, excluding the interior of any Improvement located thereon, for the purpose of making 
inspections to determine whether the provisions of the Project Documents are being complied 
with by the Owner or Occupants of said Lot. 

5.6 Temporary Easements. Declarant, its agents, employees and contractors shall 
have a temporary easement upon each Lot and the Common Areas as is necessary for 
development of adjacent LotS and Common Areas and completion of inlprovements in public 
rights-of-way, public utility easements, drainage easements and Common Areas. In addition, 
Declarant, its agents, employees and contractors shall have a temporary easement upon every Lot 
and the Common Areas as is necessary to carry out any work required by, convenient to or 
incidental to carrying out the terms of any warranty. 
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5.7 Public Easements. Each Owner who accepts a deed to or any interest in a Lot 
agrees to recognize and be bound by any open space easements, drainage easements and other 
easements shown in the Plat or which otherwise exist with respect to the Lot purchased by such 
Owner or the Common Areas, aU in accordance with applicable ordinances and regulations. 

5.8 Perimeter Wall Easements and Maintenance. Each Owner who accepts a deed to 
a Lot which borders any major arterial street which borders the Project andlor which borders any 
Common Area tract shall be deemed to grant to the Association a non-exclusive easement for 
access to, and maintenance and repair of, the perimeter walls for the Project along such roadways 
andlor any other maj or arterial street and any Common Area tract, and each Owner of such a Lot 
shall be responsible for maintaining the interior of any such perinleter wall and shall also be 
responsible for repairing any damage to such perimeter wall caused by such Owner or its family 
members, guests, lessees or agents. To the extent any perimeter wall for the Project encroaches 
upon any Lot, an easement for such encroachment is hereby established over the encroached 
upon portion of any such Lot for the benefit of the Association. 

5.9 NAOS Easements. There are NAOS Easements upon, over and across portions of 
the Property including Lots and Tracts as shown on the Plat for the purpose of permanently 
preserving such property as view corridors and scenic natural desert areas. Grading, filling, 
clearing, excavating or improving including, without limitation, the construction of any structure, 
building or impenneable surface, in any way shall not be allowed within the NAOS Easements. 

ARTICLE 6 
MAINTENANCE 

6.1 Majntenance of Areas of Association Responsibility. The Association, or its duly 
delegated representative. shall be responsible for the maintenance and repalr of (I) the Common 
Areas and (ii) all other Areas of Association Responsibility. The Association shall also have the 
right, but not tile obligation to undertake any maintenance within the Project as the Board may 
from time to time determine to be in the best interest of the Association and the Members. The 
Board shall endeavor to use a high standard of care in providing any maintenance, management 
and repalr, so that the Project will reflect a high pride of ownership. 

6.2 Maintenance of Lots. No Improvement upon any Lot shall be permitted to fall 
into disrepalr, and all Improvements shall at all times be kept in good condition and repair, 
adequately painted and otherwise finished. Each Owner shall maintain in good repair the 
exterior surfaces of each Improvement on said Owner's Lot, including but not limited to walls, 
roofs, porches, patios and appurtenances. Notlrlng sha1l be done in or to any Improvement which 
will impair the structural integrity of any Improvement except in connection with any alterations 
and repairs permitted or required by the Committee. In the event of damage or destruction from 
any cause whatsoever to all or any portion of an Improvement, the Owner of the Lot shall 
promptly repair, reconstruct or restore the same, or cause the Sallle to be rep alred, reconstructed 
or restated, to the condition existing prior to such damage or destruction. Each Owner shall also 
maintain in good condition and repalr all paved. concrete and other artificially surfaced areas, 
including driveways and walkways located on the Owner's Lot. Notwithstanding any provision 
contained in tlrls Declaration, an Owner shaH not be responsible for maintenance of any Areas of 
Association Responsibility. 
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6.3 Maintenance of Landscaping. All lawn areas shall be kept mowed as needed to 
keep an even, well groomed appearance and shall be watered and fertilized at such times and in 
such quantities as required to keep the grass alive and attractive and free of weeds. In addition, 
each Owner of a Lot shall keep all other Landscaping of every kind located on his or its Lot 
neatly groomed and trimmed (including the pruning of dead wood) according to their plant 
culture and landscape design, and each Owner shall keep all such Landscaping watered and 
fertilized at such times and in such quantities as required to keep them alive and attractive and 
each Owner shall keep all such areas properly cultivated and free of trash, weeds and other 
unsightly materials. Each Owner shall immediately remove and replace any dead tree, shrub, 
plant, grouod cover or other dead Landscaping on its Lot. All lawn areas on Lots which are 
visible from adjacent Lots, Roadways or Common Areas must be watered, fertilized and 
overseeded by the Owner of the Lot as and when necessary in order to maintain a green lawn at 
all times. If an Owner or Occupant of a Lot fails to comply with this provision, the Association 
may levy a fine against the violating Lot and its Owner in an amount to be established by the 
Board. Notwithstanding the foregoing, Owners shall not be responsible for maintenance of any 
Area of Association Responsibility. 

6.4 AsseSSment for Nonperformance of Maintenance. In the event any Owner fails to 
maintain any portion of its Lot and the Improvements located dlereon, the Association shall have 
the right, but not the obligation, to enter upon such Owner's Lot to perform the maintenance and 
repairs not performed by the Owner, and the cost of such maintenance and repairs shall be added 
to and become a part of the Assessment to which such Lot is subject. 

6.5 Assessment for Damage or Destruction. In the event that any Lot or Common 
Areas are damaged or destroyed through the willful or negligent act or omission of any Owner, 
Occupant or their pets, guests, licensees or agents and the Associatioo performs the appropriate 
repairs or replacements as required or permitted herein, the cost to repair such damage or 
destruction shall be added to and become a part of the Assessment to which such Lot is subject. 

6.6 MiWltenance of Fences and Walls other than Cammon Fences and Walls. Fences 
and Walls (other than common fences and walls and any perimeter fences included as Areas of 
Association Responsibility) located on a Lot shall be maintained, repaired and replaced by the 
Owner of the Lot. Any wall which is placed on the bouodary line between a Lot and. the 
Common Area (other than perimeter fences included as Areas of Association Responsibility) 
shall be maintained, repaired and replaced by the Owner of the Lot, except that the Association 
shall be responsible for the repair and maintenance of the side of the fence or wall which faces 
the Common Area. Common fences and walls are to be maintained in accordance with Article 10 
below. 

ARTICLE 7 
COMMUNITY ASSOCIATION 

7.1 Formation of Association. The Association has been or shall be incorporated as 
an Arizooa non-profit corporation to perform and exercise all or any part of the responsibilities 
and functions granted to the Association under this Declaration and the Project Documents. In 
the event of any conflict or inconsistency between this Declaration and the Articles, Bylaws, 
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Rules and Regulations, Architectural >md Landscaping Guidelines or any other Project 
Document, this Declaration shall control. 

7.2 Membership. Each Owner shall automatically be a Member of the Association, 
and upon subsequent transfers of the Owner's Lot, the new Owner shall automatically become a 
Member of the Association and the fonner Owner's membership shall automatically cease. 
Membership shall be appurtenant to and may not be separated from ownership of any Lot and 
any attempt to transfer membership, other than upon the transfer of the Lot giving rise to the 
membership, shall be void. Each and every Owner, by accepting its ownership interest in a Lot, 
agrees to become a Member of the Association and to be bOW1d by the provisions of the Project 
Documents and this Declaration. 

7.3 Classes of Members hiD and Voting Rillhts. The Association shall have two (2) 
classes of voting membership designated as Class "A" and Class "S". 

A. Class" An Members shall be all Owners, except Declarant shall not be a 
Class "An Member as long as the Class "B" membership is in existence. Each Class "A" 
member, including Declarant with respect to any Lots owned by Declarant after the termination 
of the Class "8" membership, sball be entitled to one (1) vote for each Lot owned by it If a Lot 
is owned or deemed to be owned by more than one individual Class" An Member. the Members 
owning such Lot shall collectively be entitled to cast only one (1) vote for that Lot. The vote for 
such Lot shall be exercised as the Owners thereof among themselves determine, but in no event 
shall more than one (1) vote be cast with respect to any Lot 

B. The Class "S" Member shall be the Declarant and if there is at any time 
more than one Declarant, then each of such Declaranls shall be Class "B" Members. 
Notwithstanding the number of outstanding votes for Class "AU Members or any other provision 
contained herein, the Class "B" Member shall exercise control over all Association matters, until 
such time as the Class "B" membership shall cease and be converted to Class "A" membership, 
which shall occur following the earlier to occur of the follo\\wg: 

(i) The date when all Lots within the Project are owned by 
Purchasers; 

(ii) The 31 st day of January 2025; or 

(iii) Such time as all Class "E" Members shall elect to convert their 
Class "8" memberships to Class" A" memberships and provide the Association with written 
notification of such election. 

Upon the termination of a Class "8" Member's Class "8" membership, that membership shall be 
converted to Class "AU membership and the Declarant whose Class "B" membership is so 
converted shall thereafter be entitled to one (I) vote for each Lot owned by it 

7.4 Duties and Powers of the Association. In addition to the duties and powers 
enumerated in the Project Documents or elsewhere provided for herein, and without limiting the 
generality thereof, the Association shall have the duty and power to perform the following: 
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A. Maintain, repair, replace, restore, operate and manage all Areas of 
Association Responsibility and aU Improvements thereon, and all property that may be acquired 
by the Association; 

B. Enforce the provisions of this Declaration by appropriate means, 
including, without limitation, the expenditure of funds of the Association, the employment of 
legal counsel and the commencement and prosecution of legal proceedings; 

C. Maintain such policy or policies of insurance as are required by this 
Declaration or as the Board deems necessary or desirable in furthering the purposes of and 
protecting the interests of the Association and its Members; 

D. Grant and reserve easements where necessary for utilities and sewer 
facilities over the Common Area and tbe Lots; 

E. Employ a manager or other persons and contract with independent 
contractors or managing agents to perform all or any part of the duties and responsibilities of the 
Association, subject to the Bylaws and the restrictions imposed by any governmental or quasi­
governmental body or agency having jurisdiction over the Project; 

F. Pay real property taxes, assessments and other governmental charges 
attributable to the Common Areas and all other expenses of the Association; 

G. Fix, levy, collect and enforce Assessments and fines as set forth in this 
Declaration and the Rules and Regulations; 

H. Pay all expenses and obligations incurred by the Association for the 
conduct of its business, including, without limitation, all licenses, taxes or governmental charges 
levied or imposed against the Common Areas and any other property or property rights owned 
by the Association; 

1. Engage in activities which will actively foster, promote and enhance the 
common interests of the Members; 

J. Buy or otherwise acquire, sell or otherwise dispose of, mortgage or 
otherwise encumber, exchange, lease, hold., use, operate and otherwise deal in and with real or 
personal property and any right or interest therein for any purpose of the Association; 

K. Borrow money for any purpose as may be limited in the Bylaws; 

L. Enter into, make, perform or enforce contracts of every kind and 
description and to do all other acts necessary, appropriate or advisable in carrying out any 
purpose of the Association, with or in association with any other association, corporation or other 
entity or agency, public or private; 

M. Dedicate, sell or transfer all or part of the Common Areas to any public 
agency, authority or utility for such purposes and subject to such conditions as may be agreed to 
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by the members of the Association (such sale, transfer or dedication shall be subject to the 
restrictions and requirements under the applicable laws of Arizona); 

. N. Exercise any and all powers, rights and privileges provided for in this 
Declaration; and 

O. Have and exercise any and all other powers, rights and privileges and 
transact any lawful business which nonprofit corporations are pemutted to have, exercise or 
transact under the laws of the State of Arizona, as they may be amended from time to time. 

7.5 Board. The affairs of the Association shall be conducted by the Board which 
shall be selected in the manner stated in the Project Documents. Each director shall be an Owner 
of a Lot or the spouse of an Owner, or, if an Owner is a corporation, limited liability company, 
partnership, trust or other legal entity, a director may be an officer, director, member, partner, 
beneficiary or authorized agent of such Owner. If a director shall cease to meet such directorship 
qnaJifications during his tenn, he shall automatically cease to be a director and his place on the 
Board shall be deemed vacant. Notwithstanding the foregoing, a; long as there is a Class "B" 
Membership, directors need not be an Owner of a Lot. Unless the Project Documents 
specifically require a vote of the Members, approvals or actions to be given or taken by the 
Association shall be valid if given or taken by the Board. 

7.6 Rilles and Rel!u1ations. The Association may from time to time establish such 
Ru1es and Regu1ations as it deems necessary for the conduct and operation of the Project 
including, by way of illustration and not by way of limitation, Rules and Regu1ations for the 
purpose of establishing and maintaining general beautification features within the Project and 
providing for the health, safety and welfare of Occupants of and visitors to the Project 

7.7 Availability of Documents. The Association shall make available to all Owners 
of Lots and prospective purchasers of Lots cllUent copies of the Project Documents; provided, 
however, the Association may charge any requesting party a reasonable fee for such copies of the 
Project Documents. 

ARTICLES 
COVENANTS FOR ASSESSMENTS AND CREA nON OF LffiNS 

8.1 Creation of the Assessment Lien and Personal Obligations for Assessments. Each 
Owner of any Lot by acceptance of a deed therefor, whether or not it shall be so expressed in 
such deed, is deemed to covenant and agree to pay to the Association (i) regu1ar annual 
Assessments or charges ("AnIJnaJ Assessments"); (ii) special Assessments for capital 
improvements and unexpected expenses ("Special Assessments"); and (iii) such other 
Assessments as are provided for herein or in the Project Documents. The Assessments together 
with interest, collection costs, attorneys' fees, witness fees. court costs and other litigation 
related expenses which may be incllUed by the Association in collecting such amounts or in 
eoforcing all of the rights and remedies provided herein. shall be II charge and a continuing 
Assessment Lien upon the Lot against which each Assessment is made, and all such amounts 
shall also be a personal obligation of the Person who was the Owner of such Lot at the time 
when the Assessment fell due. No Owner of a Lot may exempt himself from liability for his 
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contribution toward the Assessments by waiver of the use or enjoyment of any of the Common 
Areas or by the abandonment of his Lot. No diminution or abatement of Assessments or set-off 
shall be claimed or allowed by reason of the alleged failure of the Association or the Board to 
take some action or perform some function under this Declaration or the Project Documents, or 
for inconvenience or discomfort arising from the making of repairs or improvements which are 
the responsibility of the Association, or from any action taken to comply with any law or 
ordinance or with any order or directive of any municipal or other governmental authority. 

8.2 Purpose of Assessments. The Assessments by the Association shall be used 
exclusively for the improvement and. maintenance of the Areas of Association Responsibility, the 
promotion of the recreation, health, safety and welfare of all the residents in the Project, the 
operation and administration of the Association and for the common good of the Project. 

8.3 Annual Assessments. The Board shall annually detenlline and fix the amount of 
the Annual Assessment against each Lot and shall notify the Owner of each Lot in writing as to 
the anlount of such Annual Assessment not less than thirty (30) days prior to the date that such 
Annual Assessment is to commence. Along with such notification, the Board shall endeavor to 
provide the Owners with a proposed budget for the next fiscal year and a summary of the 
Association's finances for the previous fiscal year. In addition to including amounts for the 
estimated common expenses and cash requirements of the Association, each budget shall also 
provide for a reserve for contingencies and a reserve for replacements, all in such amounts as 
shall be determined by the Board to be reasonably adequate, taking into account the number and 
nature of replaceable property within the Areas of Association Responsibility, the expected life 
of each such item and each item's expected repair or replacement cost. The Board shall cause a 
statement of the amount of the Annual Assessments for the fiscal year in question to be delivered 
or mailed to each Owner at least thirty (30) days prior to the commencement of such fiscal year; 
provided, however, in the event the Board fails to adopt a budget for any fiscal year prior to 
commencement of the fiscal year, then until and unless a budget is adopted, the budget (and the 
amount of the Annual Assessments provided for therein) for the year immediately preceding 
shall remain in effect. The Board shall make available to all Members copies of the budget for 
the Association. Until January I of the year following the conveyance of the first Lot to a 
Purchaser, the maximum Annual Assessment shall be established by Declarartt in its sole 
discretion. Thereafter, the Annual Assessment may be neither increased by more than twenty 
percent (20%) above, nor decreased by more than twenty percent (20%) below the Annual 
Assessment for the previous year, without the vote or ",,'fitten consent of sixty-seven percent 
(67%) of the membership present and voting at a meeting at which a quorum equal to fifty-one 
percent (51%) of the Members are present in person or by proxy. Notwithstanding the 
foregoing, the Board may without the approval of the Members, increase the maximum Annual 
Assessment for any fiscal year by an amount sufficient to permit the Board to cover any increase 
over the preceding fiscal year for: (i) premiums for any insurance coverage required by the 
Decleration to be maintained by the Association; (ii) taxes or other governmental charges on the 
Common Areas; or (iii) charges for utility services necessary to the Association's performance of 
its obligations under this Declaration: If item (i), (ii) or (iii) in the preceding sentence results in 
an increase in the maximum Annual Assessment, such increase shall be permitted 
notwithstanding the fact that the resulting increase in maximum Annual Assessment is at a rate 
greater than otherwise permitted by the preceding portions of this Section. Nothing herein sball 
obligate the Board to levy, in any fiscal year, Annual Assessments in the full amount of the 
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maximum Annual Assessment for the fiscal year, and the election by the Board not to levy 
Annual Assessments in the full amount of the maximum Annual Assessments for the fiscal year 
shall not prevent the Board from levying Annual Assessments in subsequent years in the full 
amount of the maximum Annual Assessments for the subsequent fiscal year (as determined in 
accordance with this Section). In the event that for any' fiscal year, the Board elects to levy an 
Arinual Assessment at less than the full amount of the maximum Annual Assessment for the 
fiscal year, the Beard may, if in its reasonable discretion circumstances so warrant, subsequently 
levy a supplemental Annual Assessment during the same fiscal year so long as the total of the 
Annual Assessments levied during the fiscal year have not exceeded the maximum Annual 
Assessments for such fiscal year. All Annual Assessments shall be payable in advance in 
accordance with such payment schedule as the Board may determine. Upon the transfet of any 
Lot to a Purchaser, the Annual Assessment shall be prorated through the date of the close of 
escrow for each Lot based on the number of full and partial months remaining in the then current 
payment period. 

8.4 Special AsseSsments. In addition to the Annual Assessments authorized above, 
the Board may levy in any assessment year a Special Assessment, applicable to that year only, 
for the purpose of defraying in whole or in part the cost of any construction, reconstruction, 
repair or replacement of a capital improvement upon the Common Areas and Areas of 
Association Responsihility, including equipment, fixtures and personal property related thereto, 
or to defray any Wlanticipated or underestimated expenses normally covered by an Annual 
Assessment, including taxes assessed against the Common Areas, provided, however, that the 
aggregate Special Assessments for any fiscal year shall not exceed fifty percent (50%) of the 
budgeted gross expenses of the Association for that Assessment year without the vote or VlIitten 
consent of sixty-seven percent (67%) of the membership present and voting at a meeting at 
which a quorum equal to fifty-one percent (51%) of the Members are present in person or by 
proxy. 

8.5 Enforcement Assessments. The Board shall also have the right to levy 
assessments against an individual Lot and its Owner to reimburse the Association for costs 
incurred by the Association in connection with its efforts to require that Owner and his Lot to 
comply with the provisions of this Declaration and the Project Documents or costs incurred by 
the Association in connection with causing to be done such work as is necessary to bring a Lot 
into such compliance (an "Enforcement Assessmenf,), and such Enforcement Assessments shall 
not be subject to the limitations set forth above as to the amount of Special Assessments. 

8.6 Allocation of Assessments. Except as provided for in Section 8.7 below with 
respect to Declarant and Optionor and in Section 8.5 above ",-jib respect to an Enforcement 
Assessment, the Owner of each Lot shall bear an equal share of Assessments. 

8.7 Class "E" Member Assessments: Builder .Assessments. Notwithstanding any 
other provision contained in this Declaration, as long as there is a Class "B" Member, no 
Assessments shall be levied against such Class "B" Member or the Lots owned (or deemed 
owned) or leased by such Class "S" Member or by the Optionor. In addition, as long as there is 
a Class "B" Member, no Assessment shall be levied against any Builder or the Lots owned by 
any Bullder. In lieu thereof, the Class "S" Member(s) and the Builders agree that so long as the 
Class "B" membership is in existence, the Class "B" Member(s) and the Builders shall subsidize 
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the Association by paying their respective pro rata shares (which shall be equal to the percentage 
obtained by dividing the number of Lots owned by each such Class "B" Member (including the 
Lots owned by Optionor) and Builder by the total number of Lots in the Project) of the 
difference, if any. between the amount of Annual Assessments levied by the Association and the 
actual cost of operating and administering the Association (other than costs for which a Special 
Assessment or Enforcement Assessment is levied); provided, however, in no event shall a Class 
"B" Member's or Builder's subsidy obligation exceed an amount calculated by multiplying the 
total number of Lots owned or leased by such Class "B" Member (including the Lots owned by 
Optionor) or Builder by the per-Lot amount of Annual Assessments levied against the other Lots 
within the Project, which amount is to be adjusted and prorated based upon the actual number of 
days such Lots are owned or leased by such Class "B" Member (including the Lots owned by 
Optionor) or Builder. Such payments by a Class "B" Member and Builder shall be made at such 
times as the Board shall agree. A Class "B" Member's obligations under this Section may be 
satisfied in the fonn of a cash subsidy or by "in kind" contributions of services or materials, or a 
combination of both. 

8.8 Rules Regarding Billing and Collection Procedures. Annual Assessments shall be 
collected on a monthly basis or such other more frequent basis as may be selected by the Board. 
Special Assessments may be collected as specified by the Board. The Board shall have the right 
to adopt Rules and Regulations setting forth procedures for the purpose of making Assessments 
and for the billing and collection of the Assessments; provided that the procedures are not 
inconsistent with this Declaration. The failure of the Association to send a bill to a Member shall 
not relieve any Member of its liability for any Assessment or charge under this Declaration, but 
the Assessment Lien therefor shall not be foreclosed or otherwise enforced until the Member has 
been given not less than twenty (20) days written notice prior to such foreclosure or enforcement 
that the Assessment or any instalJment thereof is or will be due and of the amount owing. Such 
notice may be given at any time after delinquency of such payment. The Association shall be 
under no duty to refund any payments received by it even though the ownership of a Lot changes 
during any period for which any such Assessment perta1ns. Successor Owners of Lots shall be 
given credit for prepayments of Assessments, on a prol11ted basis, made by prior Owners. 

8.9 Transfer of Lot by Sale or Foreclosure. The sale or transfer of any Lot shall not 
affect any Assessment Lien against such Lot. No sale -or transfer shall relieve such Lot from 
liability for any Assessments thereafter becoming due or from the lien thereof. Except for 
Assessment Liens existing prior to the recording of a First Mortgage, the Assessment Liens 
provided for in this Declaration shall be junior and subordinate to the lien of any First Mortgage 
against a Lot, and where the Owner of record acquires title to a Lot as a result of foreclosure of 
any such First Mortgage, such Owner shall not be liable for the share of the Assessments up to 
the time of the grant or conveyance, without prejudice to the grantee's right to recover from the 
grantor the amounts paid by the grantee therefor. However, any such grantee shall be entitled to 
a statement from the Association, setting forth the amount of the unpaid Assessments due the 
Association, and such grantee shall not be liable for, nor shall the Lot conveyed be subject to an 
Assessment Lien for, any unpaid Assessments made by the Association against the grantor in 
excess of the amount set forth in the statement, provided, however, the grantee shall be liable for 
eny such Assessments becoming due after the date of any such statement. 
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8.10 Effect of Non-Pavment of AssesslI)ents: Remedies c.fthe Association. If any part 
of any Assessment is not paid within fifteen (15) days after the due date provided for herein or 
otherwise established by the Board, a late fee in an amount established by the Board shall 
automatically become due and payable by the delinqUent Member. In addition, if any part of any 
Assessment is not paid within fifteen (15) days after the due date, such unpaid Assessment or 
unpaid portion of an Assessment shalI bear interest from the sixteenth (16th) day following the 
due date until paid at the greater of (i) fifteen percent (15%) per annum or (li) two percent (2%) 
per annum over the prime rate of Wells Fargo Bank or its successor, and the Owner of the Lot 
subject to such delinquent Assessment shall also be responsible for paying any collection costs, 
attorneys' fees, witness fees, court costs and other litigation related expenses which may be 
incurred by the Association in collecting such Assessments or in enforcing any of the 
Association's rights and remedies set forth herein. Any monies paid by a Member for a 
delinquent Assessment shall be applied fust to the principal amounl unpaid and then to the late 
charge and interest accrued. Any Assessment, or any installment of an Assessment, which is 
delinquent shall be a continuing lien on the Lot against which such Assessment was made. The 
Assessment Lien may, but need not, be evidenced by the recordation of a "Notice of Claim of 
Lien" which shall set forth (i) the name of the delinquent Owner as shown on the records of the 
Association, (ii) the legal description or street address of the Lot against which the claim of lien 
is made, (iii) the amount claimed as of the date of the recording of the Notice, including late 
charges, interest, recording fees. collection costs, attorneys' fees, court costs and other litigation 
related expenses which may be incurred by the Association in collection such amounts and (iv) 
the name and address of the Association. Before recording a lien against any Lot, the 
Association shall make a written demand to the defaulting Owner for payment of the delinquent 
assessments, together with late charges and reasonable attorneys' and collection fees, if any. 
Said demand shall state the date and amount of the delinquency. Each default shall constitute a 
separate basis for a demand or claim oflien, but any number of defaults may be included within 
a single demand or claim of lien. If such delinquency is not paid within ten (l0) days after 
delivery of such demand, the Association may proceed with recording a Notice of Claim of Lien 
against the Lot of the defaulting Owner. The Association shall not be obligated to release any 
lien recorded pursuant to this Section until alI delinquent assessments, lien fees, late charges and 
reasonable attorneys fees and/or collection costs have been paid in full whether or not alI of such 
amounts are set forth in the Notice of Claim of Lien. The Assessment Lien on each respective 
Lot shall be prior to and superior to all other liens except (i) all taxes, bonds, assessments and 
other levies which, by law, would be superior thereto, and (ii) the lien or charge of any First 
Mortgage of record made in good faith and for value. Any First Mortgagee or any other Person 
acquiring title or corning into possession of a Lot through foreclosure of the First Mortgage, 
purchase at a fureclosure sale or trustee's sale, or through any equivalent proceedings, such as, 
but not limited to, the taking of a deed in lieu of foreclosure. all in connection with a First 
Mortgage, shall acquire title free and clear of any claims for unpaid Assessments and charges 
against the Lot which became payable subsequent to the recording of the First Mortgage but 
prior to the acqnisition of such Lot by the First Mortgagee or other Person. An Assessment Lien, 
when delinquent, may be enforced by sale by the Association in accordance with the provisions 
of the Arizona Revised Statutes applicable to the exercise of powers of sale in mortgages or 
deeds of trust, or in any other manner pennitted by law; however, the right to foreclose the same 
shall be in addition to and not in substitution of all of the rights and remedies which the 
Association and the Board may have in accordance with the provisions of this Declaration or 
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otherwise. The Association, acting on behalf of the Owners, shall have the power to bid for the 
Lot at the foreclosure sale and to acquire and hold, lease, mortgage and convey the same. In the 
event the Owner against whom the original Assessment was made is the purchaser or 
redemptioner, the Assessment Lien shall continue in effect and the Assessment Lien may be 
enforced by the Association or by the Board for the respective Lot's Assessment that was due 
prior to the final conclusion of such foreclosure or equivalent proceedings. Further, any sucn 
unpaid Assessment shall continue to exist as a personal obligation of the defaulting Owner of the 
respective Lot to the Association, and the Board may use reasonable efforts to collect the same 
from said Owner even after he is no longer a Member. Suit to recover a money judgment for 
unpaid Assessments and attorneys' fees shall be maintainable without foreclosing or waiving the 
Assessment Lien securing the same. 

8.11 Suspension of Voting Rights. In the event any Owner is in arrears in the payment 
of any Assessments or other amounts due under the Project Documents for a period of fifteen 
(15) days, said Owner's right to vote as a Member of the Association shall be suspended for a 
period not to exceed sixty (60) days for each infraction of the Project Documents, and shall 
remain suspended until all payments, including accrued interest and attorneys' fees, are brought 
current. 

8.12 Sm:plus Funds. The Association shall not be obligated to spend in any year all the 
Assessments and other sums received by it in such year but may carry forward as surplus any 
balances remaining. The Association shall not be obligated to reduce the amount of the Annual 
Assessment in the succeeding year if a surplus exists from a prior year, and the Association may 
carry forward from year to year such surplus as the Board in its discretion may determine to be 
desirable for the greater financial security of the Association and the accomplishment of its 
purposes. 

8.13 WOrkipg Capital Funds. To create a reasonable working capital fund, each initial 
Owner (other than Optionor, Declarant Or a Builder) who purchases a Lot from Declarant or 
another Builder shall pay to the Association immediately upon beconting the owner of the Lot a 
sum equal to one-half (112) of the then current Annual Assessment against its Lot. Such 
payment shall be non-refundable and shall be paid in addition to, and shall not be applied against 
or considered as an advance payment of, any Assessment or transfer fee levied by the 
Association pursuant to this Declaration. All amounts paid pursuant to this Section may be used 
as working capital while the Declarant is in control of the Association, and thereafter such 
amounts, if any then remain, shall be deposited into the Association's reserve account to be 
applied toward future major repairs and replacements and unbudgeted items, and Declarant and 
the Association may take such payments into account when determining the amounts to be 
funded to reserves from other Association funds. 

8.14 Transfer Fee. Each Owner, except for Declarant, Optionor, a Builder or any 
Owner who purchases its Lot from Declarant, a Builder or any First Mortgagee, shall pay to the 
Association immediately upon beconting the Owner of a Lot a transfer fee in an amount 
detennined by the Board but which shall not exceed one-half (1/2) of the then current Annual 
Assessment against the Lot, which amount shall be used by the Association to cover 
administrative costs incurred by the Association in connection with such transfer, with any 
excess amounts, if any, to be used to supplement the Association's reserve fund. The transfer fee 
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is not intended to compensate the Association for the costs incurred in the preparation of the 
statement which the Association is required to furnish to a purchaser under A.R.S. § 33-1806(A) 
and, therefore, the transfer fee shall be in addition to the fee which the Association is entitled to 
charge pursuant to A.R.S. § 33-1&06(C). The transfer fee shall be in addition to, and shall not be 
offset against or considered as an advance payment of, any Assessment levied by the Association 
pursuant to this Declaration, and the payment of such transfer fee shall not entitle an initial 
Owner to the return of any working capital payments made to the Association pursuant to 
Section &.13 above. 

8.15 Fines. The Association, acting through the Board, shall have the fight to adopt a 
Schedule of Fines for the violation of any provision of the hoject Documents by any Owner or 
such Owner's Lessees, licensees and invitees. No fines shall be imposed without first providing 
a written warning to the Owner describing the violation and stating that failure to stop the 
violation within ten (10) days or another re-OCCU1Tence of the same violation within six (6) 
months of the original violation shall make the Owner subject to the imposition of a fine. All 
fines shall constitute a lien on all Lots owned by the Owner and shall be paid within thirty (30) 
days follo\ving imposition. The failure to pay any fine shall subject the Owner to all potential 
penalties and enforcement as are pennitted by applicable law. 

8.16 Books and Records. The Board shall at all times keep true and correct records of 
account for the Association in accordance Witll generally accepted accounting principles applied 
on a consistent basis, and shall furnish for the inspection of all voting O"ners at reasonable 
times such records which shall specify in detail all expenses incurred and funds accumulated 
from Assessments or otherwise. If a management agent contracts with the Association to 
perform all or a part of the Association's duties, the management agreement therefore shall 
require such management agent to maintain records in accordance with the foregoing 
requirements, and to provide the Board with a report of its activities under such management 
agreement prior to the close of each fiscal year of the Association, and at such additional times as 
may be requested by the Board. The information set forth in such report shall be included in the 
annual budget and report from the Board to the Owners required by Section 8.3 above. 

ARTICLE 9 
ENFORCEMENT 

The Association shall have the right to enforce the restrictions, conditions and covenants 
set forth herein, and the Association shall be the proper party plaintiff in any legal action 
initiated to enforce any provision of this Declaration. In the event the Board determines that an 
Owner is in breach of the Owner's obligations under this Declaration, the Board may give the 
Owner written notice of its determination, including a reasonably detailed list or description of 
the repairs, maintenance, work or corrective measure required to cure the Owner's breach. If the 
Owner does not cure the breach within thirty (30) days after the date of the written notice, the 
Board, on behalf of the Association, may cause the repairs, maintenance, work or corrective 
measures to be performed so as to cure the Owner's breach. The Association's costs incurred in 
performing such work, together with a fee in an amount equal to ten percent (10%) of such 
amount and any collection costs, attorneys' fees, court costs and other litigation related expenses 
which may be incurred by the Association in collecting such amounts and enforcing the 
Association's rights and remedies hereunder, shall conatitute a lien on the Owner's Lot, which 
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lien amount shall thereafter bear interest at the rate of ten percent (10%) per annum until paid. 
TIle Association shall also have standing and authority to request that a court of competent 
jurisdiction compel the Owner to cure the breach and to the extent not inconsistent with an order 
of such a court, the Association may pursue either or both of the courses of action described in 
this Section. If the Association shall fail or refuse to enforce any of the terms of this Declaration 
for an unreasonable period of time after being notified of a non-compliance, then any Owner 
may become a proper party plaintiff. 

ARTICLE 10 
COMMON WALLS 

10.1 Use. Each fence which is built upon a Lot and placed on the dividing line 
between Lots (whether or not located on a property line), shall constitute a cornman wall and, to 
the extent not inconsistent with the provisions of this Article, the Owners of contiguous Lots who 
have a COl1unon wall shall both equally have the right to use such common wall, provided such 
use by one Owner does not interfere with the use and enjoyment of the same by the other Owner. 

10.2 Sharing of Repair and Maintenance. In the event any conunon wall is damaged or 
destroyed, including but not limited to deterioration from ordinary wear and tear, but other than 
by the act of the Owner of another Lot or his agents, guests, family or Lessees, the cost of 
reasonable repair and maintenance of a common wall shall be shared by the Owners whose Lots 
adjoin or benefit from such conunon Wall, at their joint and equal expense; provided, however, 
that each Owner shall be responsible for all nonstructural work (including painting) necessary to 
maintain the appearance of the common wall viewable from such Owner's Lot. 

10.3 Nel!ligent Destruction. In the event a common wall is destroyed or damaged 
through the negligent or willful act of an Owner or any of his agents, guests or members of his 
family (whether or not such act is negligent or otherwise culpable), it shall be the obligation of 
such Owner to promptly rebuild or repair the common wall without cost to the other adjoining 
Lot Owner or Owners. 

10.4 Successor Lil!,bility. The provisions of this Article shall be binding upon the heirs 
and assigns of any Owners, but no person shall be liable for any act or omission or payment 
obligation respecting the party wall except such as took place while he was an Owner. 

10.5 Consent. In addition to meeting the other requirements of this Declaration 
(including, without limitation, the requirements contained in Article 4 above) and any other 
building code or similar regulations or ordinances, any Owner proposing to modify, make 
additions to or rebuild a conunon wall shall first obtain the written consent of the other Owner 
who shares such common wall. 

ARTICLE 11 
INSURA.lIlCE 

11.1 Scope of Coverage. Corrunencing not later than the first to occur of (a) the 
transfer to and acceptance for maintenance by the Association of any Common Area or (b) the 
conveyance of a Lot to a Purchaser, the Association shall maintain, to the extent reasonably 
available, the following insurance coverage: 
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A. Comprehensive general liability insurance, including medical payments 
insurance, in an amount detennined by the Board, but not less than $1,000,000. Such insurance 
shall cover all occurrences commonly insured against fur death, bodily injury and property 
damage arising out of or in connection with the use, ownership or maintenance of the Areas of 
Association Responsibility and may, at the discretion of the Board, also include hired automobile 
and non-owned automobile coverages with cost liability endorsements to cover liabilities of the 
Owners as a group to an Owner. 

B. Property insurance on all Common Areas insuring against all risk of direct 
physical loss, insured against in an amount equal to the maximum insurable replacement value of 
the Common Areas, as detennined by the Board; provided, however, that the total amount of 
insurance after application of any deductibles shall not be less than one hundred percent (100%) 
of the current replacement cost of the insured property, exclusive of land, excavations, 
foundations and other items normally excluded from a property policy. 

C. Workmen's compensation insurance to the extent necessary to meet the 
requirements of the laws of Arizona. 

D. Such other insurance as the Association shall detennine from time to time 
to be appropriate to protect the Association and the Owners. 

E. The insurance policies purchased by the Association shall, to the ex1ent 
reasonably available, contain the following provisions; 

(i) That there shall be no subrogation with respect to the Association, 
its agents, servants and employees, with respect to Owners and members of their households; 

(ii) No act or omission by any Owner, unless acting witltin the scope 
of ills authority on behalf of the Association, wm void the policy or be a condition to recovery on 
the policy; 

(iii) A "severability of interest" endorsement which shall preclude the 
insurer from denying the claim of an Owner because of the negligent acts of the Association or 
other Owners; 

(iv) Statement of the name of the insured as the Association; 

(v) For policies of hazard insurance, a standard mortgagee clause 
providing that the insurance carrier shall notifY the First Mortgagee or other beneficiary under a 
deed of trust named in the policy at least thirty (30) days in advance of the effective date of any 
substantial modification, reduction or cancellation of the policy; 

F. If tlle Project is located in an area identified by the Secretary of Housing 
and Urban Development as an area having special flood hazards, a policy of flood insurance on 
the Common Area must be maintained in the lesser of one hundred percent (100%) of the current 
replacement cost of the buildings and any other Property covered by the required form of policy 
or the maximum limit of coverage available under the National Insurance Act of 1968, as 
amended; and 
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G. «Agreed Amount" and "Inflation Guard" endorsements. 

11.2 Certificates of Insuranc;;. An insurer that has issued an insurance policy under 
this Article shall issue a certificate or a memorandum of insurance to the Association and, upon 
request, to any Owner and First Mortgagee or other beneficiary under a deed of trust. Any 
insurance obtained pursuant to this Article may not be cancelled until thirty (30) days after notice 
of the proposed cancellation has been mailed to the Association, each Owner and each First 
Mortgagee or other beneficiary under a deed of trust to whom certificates of insurance have been 
issued. 

11.3 Fidelitv Bonds. 

A. The Association shall maintain blanket fidelity bonds for all officers, 
directors, trustees and employees of the Association and all other persons handling or responsible 
for funds of or admi!listered by the Association, including, but without limitation, officers, 
directors and employees of any management agent of the Association, Whether or not they 
receive compensation for their services. The total amount of the fidelity bonds maintained by the 
Association shall be based upon the best bnsiness judgment of the Board, and. shall not be less 
than the greater of the estimated maximum funds, including reserve funds, in the custody of the 
Association or the management agent, as the case may be, at any given time during the term of 
each bond, or the sum equal to three (3) months aggregate Cormnon Expense Assessments on all 
Units plus reserve funds. Fidelity bonds obtained by the Association must comply with all 
requirements imposed by governmental agencies which insure home mortgages and must also 
meet the following requirements: 

(i) The fidelity bonds shall name the Association as an obligee; 

(ii) The bonds shall contain waivers by the issuers of the bonds of all 
defenses based upon the exclusion of persons serving without compensation from the definition 
of "employees" or similar terms or expressions; and 

(iii) The bonds shall provide that they may not be canceled or 
substaniially modified (including cancellation from nonpa}ment of premium) without at least ten 
(10) days prior written notice to the Association and each First Mortgagee. 

B. The Association shall require any management agent of the Association to 
maintain its own fidelity bond in an amount equal to or greater than the amount of the fidelity 
bond to be maintained by the Association pursuant to Subsection 11.3(A). The fidelity bond 
maintained by the management agent shall cover funds maintained in bank accounts of the 
management agent and need not name the Association as an obligee. 

C. The requirements of this Section 11.3 may be modified from time to time 
lipon the unanimous written consent of all officers and Directors of the Association; provided, 
however, at all times the Association and/or the management agent for the Association shall 
maintain customary and reasonable forms and levels of fidelity bonds and/or insurance. 

D. Notwithstanding the provisions in this Section 11.3, no fidelity bonds shall 
be required to be maintained by the Association (i) as long as the Class "B" membership is in 
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existence or (ii) the funds of the Association are maintained solely by a management agent for 
the Association which maintains a fidelity bond in accordance with this Section 11.3. 

11.4 Payment of Prell1iJ!m~. The premiums for any insurance obtained by the 
Association pursuant to this Article shall be included in the budget of the Association and shall 
be paid by the Association. 

11.5 Payment of Insurance Proceeds. With respect to any loss to any Area of 
Association Responsibility covered by property insurance obtained by the Association in 
accordance with this Article, the loss shall be adjusted with the Association and the insurance 
proceeds shall be payable to the Association and not to any First Mortgagee or other beneficiary 
under a deed of trust. Subject to the provisions of Section 11.6 of this Declaration, the proceeds 
shall be disbursed for the repair or restoration of the damage to the Area of Association 
Responsibility. 

11.6 Repair and Replacement of Damaged or Destroyad Property. Any portion of the 
Areas of Association Responsibility which is damaged Or destroyed shall be repaired or replaced 
promptly by the Association unless (i) repair or replacement would be illegal under any state or 
local health or safety statute or ordinance, Or (li) Owners representing at least eighty percent 
(80%) of the total authorized votes in the Association vote not to rebuild, The cost ofrepair or 
replacement in excess of insurance proceeds and reserves shall be paid by the Association. If all 
of the Areas of Association Responsibility are not repaired or replaced, insurance proceeds 
attributable to the damaged Areas of Association Responsibility shall be used to restore the 
damaged area to a condition which is not in violation of any state or local health or safety statute 
or ordinance and the remainder of the proceeds shall either (i) be retained by the Association as 
an additional capita! reserve or (ii) be used for payment of operating expenses of the Association 
if such action is approved by the affirmative vote or written consellt, or any combination thereof, 
of Members representing more than fifty percent (50%) of the votes in the Association. 

11.7 Insurance Obtained by Owners. Each Owner shall be responsible for obtaining 
property insurance for its own benefit and at its own expense covering its Lot and all 
Improvements and personal property located thereon. Each O'wner shall also be responsible for 
obtaining at its expense personal liability coverage for death, bodily injury or property damage 
arising out of the use, ownership or maintenance of its Lot. 

ARTICLE 12 
TERM 

This Declaration shall remain in full force and effect and shall run with and bind the 
Property for a term of thirty (30) years from the date hereof, After such thirty (30) year period, 
this Declaration shall be deemed to have been automatically renewed for successive terms often 
(10) years, unless revoked by an amendment in writing, executed and acknowledged by the then 
Owners representing not less than eighty percent (80%) of the Lots, or such higher percentage as 
required by applicable law, which amendment, once executed, must, within sixty (60) days prior 
to the expiration of the initial period hereof or any ten (10) year extension, be recorded in the 
Official Records of the county in which the Property is located. Upon the expiration, revocation, 
tennination or revocation of this Declaration, title to the Common Areas shall immediately pass 
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in equal, undivided interests to the Owners, as tenants in common, but each Owner shall 
nevertheless continue to be individually and collectively liable uncer the duty to pay its pro rata 
share of the costs of maintaining the Association Areas of Regponsibility, payment of all1:aJ(es 
assessed or due with respect to the Common Areas and securing and paying the premium for 
comprehensive general liability insurance for all Association Areas of Responsibility. If any 
Owner does not pay its pro rata share within twenty (20) days following written demand from 
any other Owner or the city or County within which the Property is located, and if any other 
Owner or the city or County pays the delinquent Ovmer's pro rata sbare, the Person paying such 
delinquent Owner's pro rata share shall be entitled to assess the delinquent Owner's Lot, impose 
a lien upon and enforce such lien upon the delinquent Owner's Lot in accordance with the 
provisions of Article 8 hereof, as if such Person was the Association. The foregoing provisions 
of this Article shall survive the expiration. revocation, termination or cancellation of this 
Declaration. 

ARTICLE 13 
GENERAL PROVISIONS 

13.1 Amendment.~ 

A. Except for amendments made pursuant to Sections 3.19, 8.3, 8.4, 13.1(B} 
and 14 of this Declaration, the Declaration may only be amended by the written approval or the 
affinnative vote, or any combination thereof, of O\vners entitled to cast not less than seventy-five 
percent (75%) of the votes of each class of membership in the Association. Notwithstanding the 
foregoing, Sections 13.12 and Articles 15 and 16 may not be amended. 

B. Declarant reserves the right to amend all or any part of this Declaration to 
sucb an extent and with such language as may be requested by the Federal Housing 
Administration, the Veterans Administration, the Federal National Mortgage Association or tbe 
Federal Home Loan Mortgage Corporation and to further amend to the extent requested by any 
other federal, state or local governmental agency wbich requests such an amendment as a 
condition precedent to such agency's approval of this Declaration, or by any federally or state 
chartered lending institution as a condition precedent to lending funds upon the security of any 
Lot{s) or any portions thereof. Any such amendment shall be effected by the recording by 
Declarant of a Certificate of Amendment duly signed by or on behalf of the Declarant, specifYing 
the federal, state or local governmental agency or the federally or state charted lending institution 
requesting the amendment and setting forth the amendatory language requested or required by 
such agency or institution. 

C. So long as Declarant owns any Lot, any amendment to this Declaration 
must be approved in writing by Declarant So long as Optionor owns any Lot, any amendment 
to this Declaration must be approved in writing by Optionor. 

D. Any amendment approved pursuant to Section 13.1{A) of this Declaration 
sball be signed by the President or Vice President of the Association and sball be recorded in the 
Official Records of the county in which the Property is located. Any such amendment shall 
certify that the amendment has been approved as required by this Section. Any amendment made 
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by the Declarant pursuant to Section 13.1(B) of this Declaration shall be executed by Declarant 
and shall be recorded in the Official Records of the county in which the Property is locat«d. 

Notwithstanding anything in 1l1is Declaration to the contrary, Declarant shall, for so long as it 
possesses the Class "B" Membership, be entitled to unilaterally, without the consent or approval 
of any other Member or party, anlend the Declaration to correct minor errors or omissions. 

13.2 Inter:pretation of Covenants. Except for judicial construction, the Board shall 
have Ille exclusive right to construe and interpret the terms of this Declaration. In the absence of 
any adjudication to the contrary by a court of competent jurisdiction, the Board's construction or 
interpretation of the terms of this Declaration, the Architectural and Landscaping Guidelines, the 
Rules and Regulations and the Project Documents shall be final, conclusive and binding upon all 
Persons, any Lot and the Project 

13.3 §everabilitv. Any determination by any court of competent jurisdiction that any 
provision of this Declaration is invalid, illegal or unenforceable shall not affect the validity, 
legality or enforceability of the remaining provisions of this Declaration and the same shall 
remain in full force and effect. 

13.4 References to This Declaration. Any and all instruments of conveyance or lease 
of any interest in any Lot must contain reference to this instrument and shall be subject to the 
terms of this Declaration the same as if they were therein set forth in full. Notwithstanding the 
foregoing, the terms of this Declaration shall be binding upon all Owners and all other persons 
and entities affected by the same, whether such express reference is made to this Declaration or 
not. 

13.5 Waiver or Abandonment. The failure to enforce any breach or violation of any of 
the provisions of this Declaration shall not constitute an abandonment or a waiver of any right to 
enforce such provision or of any of the other terms hereof. 

13.6 Violation of Law. Any violation of any federal, state, municipal or local law, 
ordinance or regulation, including zoning laws or ordinances pertaining to the ownership, 
occupation or use of any Lot is hereby declared to be a violation of this Declaration and subject 
to any or all of the enforcement procedures set forth in this Declaration. 

13.7 Agents and Committees. The Board shall have Ille right to appoint agents or 
committees or both to act on behalf of the Association for the purpose of exercising any right, 
power or duty given to or imposed upon it by this Declaration. 

13.8 Remedies Cumulative. Each remedy provided by this Declaration is cumulative 
and non-exclusive. 

13.9 Gender and Number. Whenever the context of this Declaration so requires, words 
used in the masculine gender shall include the feminine and neuter genders, words used in the 
neuter gender shall include the masculine and feminine genders, words used in the singular shall 
include the plural and v.'Ords used in the plural shall include the singular. 
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13.1 0 Captions. Tables and Headings. All captions, titles and headings in this 
Decl!)ration are for the pUlJlose of reference and convenience only and are no! to be deemed to 
limit, modify or otherwise affect any of the provisions hereof, or to be used in determining the 
intent or context of the terms of this Decimation. 

13.11 Waiver of Damalles. Declarant, Optionor, and the Association and their 
respective officers, directors, employees and agents shall not be liable for damages to anyone 
relating in any manner to their actions or failures to act in performing or failing to perform their 
respective responsibilities and functions under this Declaration by reason of mistake in 
judgment, negligence, malfeasance or nonfeasance and each and every Owner, by accepting a 
deed to or acquiring any ownership interest in a Lot, thereby agrees to indemnify and hold 
harmless tbe Declarant, Optionor, and the Association and their respective officers, directors, 
employees and agents in respect to the foregoing, except where such indemnification is contrary 
to Arizona law. 

13.12 Limitation On Declarant's and Optionor's Liability. Notwithstanding anything to 
the contrary herein, it is expressly agreed, and each Owner, by accepting title to a Lot and 
becoming an Owner, and each other person, by acquiring any interest in the Project, 
acknowledges and agrees, that neither Declarant nor Optionor (including, but not limited to, any 
assignee of the interest of Declarant or Optionor) nor any partaer, shareholder, officer, director, 
employee or affiliate of Declarant or Optionor shall have any personal liability to the 
Association, or to any Owner, Member or other person, arising under or in connection with this 
Declaration or resulting from any action or failure to act with respect to this Declaration, the 
Association or the Committee except, in the case of Declarant or Optionor (or their assignees), to 
the extent of their respective interests in the Project; and, in the event of a judgnlent against any 
such parties no execution or other action shall be sought or brought thereon against any other 
assets, nor be a lien upon such other assets, of the judgment debtor. Neither Declarant, Optionor 
nor the Association shall be liable for any theft, vandalism, disturbance, accident, unauthorized 
entrance or other similar occurrence or breach of the peace or security which may occur or take 
place within the Project. 

13.13 Declarant's and Builder's Exemption. Nothing contained in this Declaration shall 
be construed to prevent or materially impair the erection, operation, inaintenance, replacement 
and repair by Declarant or Builder, or its duly authorized agents, of structures, improvements or 
signs necessary or conveniant to the development, administration, management, sale, OPeration, 
maintenance and repair of property within the Project. Without limiting the generality of the 
preceding sentence, Declarant is expressly exempted from the provisions hereof requiring 
submittals to or authorizations by the Committee, including but not limited to Article 4 hereof. 
Any provisions of this Declaration which prohibit non-residential use of Lots and regulate 
parking and vehicles shall not apply to Persons engaged in the construction of homes or 
Common Area Improvements in the Project or the operation by Declarant or Builders of model 
homes and a sales office within the Project 

13.14 Indemnification from Common Area Liabilitv.: TIlE OWNERS 
ACK..l\lOWLEDGE THAT (I) TIlE PROPERTY SUBJECT TO THIS DECLARATION 
CONTAINS COMlv.fON AREAS; (2) THE COMlv.fON AREAS ARE INTENDED SOLELY 
FOR AESTIlETIC PURPOSES, LIMITED RECREATIONAL USE, AND ROADWAYS. AS 
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NOTED ON THE PLAT; (3) THE COMMON AREAS POSSESS CERTAIN INHERENT 
DANGERS FROM WHICH THE OViNERS MUST TAKE PRECAUTIONS TO PROTECT 
TIffiMSELVES, THEIR FAMILIES, INVITEES, GUESTS AND OTIffiRS; (4) NO SAFETY 
PERSONNEL WILL PATROL THE COMMON AREAS AND THE OWNERS ASSUME THE 
RISK AND THE RESPONSIBILITY OF PROTECTING THEMSELVES, THEIR FAMILIES, 
INVITEES, GUESTS AND OTHERS; AND (5) THE OWNERS WILL INDEMNIFY, 
DEFEND AND HOLD HARMLESS THE DECLARANT, BUILDERS, THE OPTIONOR, 
AND THE ASSOCIATION, AND THEIR OFFICERS, DIRECTORS AND RESPECTIVE 
SUCCESSORS AND ASSIGNS, FOR, FROM AND AGAINST ANY CLAlMS, DEMANDS, 
OBLIGATIONS, LIABILITIES, INJURIES, DAMAGES, EXPENSES AND COSTS, 
INCLUDING INTEREST AND ATTORNEYS' FEES INCURRED BY OR CLAIMED 
AGAlNST THE DECLARANT, THE OPTIONOR, OR THE ASSOCIATION, AND THEIR 
SUCCESSORS AND ASSIGNS, WHICH IN ANY WAY AROSE FROM OR IN 
CONNECTION WITH TI-iE USE, OPERATION OR MAINTENANCE OF TI-iE COMMON 
AREAS. 

13.15 Joint and Several Liabi\jJy. In the case of joint o'l-l'!lership of a Lot, the liabilities 
and obligations of each of the j oint Owners set forth in, or imposed by, this Declaration, shall be 
joint and several. 

13.16 Attornevs' Fees. In the event the Association employs an attorney to enforce any 
lien granted to it under the tenus of this Declaration, or to collect any assessments or other 
amounts due from an Owner, or to enforce compliance with or recover damages for any violation 
or noncompliance with the Project Documents, the offending Owner or other person or entity 
shall pay to the Association, upon demand, all attomey fees and court costs incurred by the 
Association, whether or not suit is flied, which fees and costs shall be secured by the assessment 
lien. 

ARTICLE 14 
GOVERNMENTAL APPROV ALB 

If certification of the Project is sought by Declarant from the Federal Housing 
Admiuistration (FHA) or the United States Veterans Administration (II A), the following actions 
will require the prior approval of the FHA and VA, WIless such agencies have waived such 
requirements or unless the next sentence of this Section applies: (I) annexation of additional 
properties into the Project; (li) mergers and consolidations; (iii) mortgaging or otherwise 
encumbering Common Area; (iv) dedication or other transfer of Common Areas; (v) dissolution 
of the Association; and (vi) amendment of provisions of this Declaration or other Project 
Documents to the extent required to be approved by the FHA or VA pursuant to their rules and 
regulations. Consent of the FHA and VA to the foregoing will not be required if the FHA and 
V A have elected not to approve the Project for certification or if such approval has been revoked, 
withdrawn, cancelled or suspended So long as there is a Class "8" Membership, the Declarant, 
without the consent of any Owner or First Mortgagee being required, shall have the right to 
amend this Declaration or any of the other Project Documents in order to conform such 
documents to the requirements or guidelines of the FHA. VA or any other federal. state or local 
agency whose approval of the Project, the Plat or the Project Documents is required or is 
requested by Declarant. 
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ARTICLE 15 
DE-ANNEXATION 

Notwithstanding any other provision of this Declaration, Declarant shall have the right 
from time to time, at its sole option and without the consent of any other person (except as ' 
provided in this Section), to delete from the Property and remove from the effect of this 
Declaration one or more portions of the Property; provided, however, that (a) a portion of the 
Property may not be so deleted and removed unless at the rime of such deletion and removal 
such portion is owned by Declarant or Declarant executes and records an instrument approving 
such deletion and removal; (b) a portion of the Property may not be so deleted and removed 
unless at the rime of such deletion and removal no Dwelling linit or Common Area recreational 
facilities have been constructed thereon; and (c) a portion of the Property may not be so deleted 
and removed if such deletion and removal would deprive Owners and Occupants of other parts 
of the Property of access or other easements or rights-of-way necessary to the continued use of 
their respective parts of the Property (unless Declarant at the same time provides for reasonably 
adequate replacement easements or rights-of-way). Declarant may exercise its rights under this 
Section in each case by executing and causing to be recorded an instrument which identifies the 
portion of the Property to be so deleted and removed and which is executed by each Owner of 
such portion (if other than Declarant), and the deletion and removal of such portion of the 
Property shall be effective upon the later of (i) the date such instrument is recorded and (ii) the 
effective date specified in such instrument, if any, whereupon, except as otherwise expressly 
provided in this Section. The portion of the Property so deleted and removed shall thereafter for 
all purposes be deemed not to be a part of the Property and not subject to this Declaration, and 
the owner(s) thereof (or of interest therein shall not be deemed to be Owners or Members or have 
any other rights or obligations hereunder, except as members of the general public. No such 
deletion and removal of a portion of the Property shall act to relieve such portion from the lien 
for Assessments or other charges shall be appropriately prorated to the effective date of such 
deletion and removal, and no Assessments or other charges shall thereafter accrue hereunder 
with respect to the portion of the Property so deleted and removed. 

ARTICLE 16 
RESOLUTION OF DISPUTES WITH DECLARANT AND/OR BUILDERS 

REGARDING DEVELOPMENT AND CONSTRUCTION MATTERS 

It is Declarant's intent that all Improvements constructed within the Project shall be built 
in compliance with all applicable building codes and ordinances and will be of a quality that is 
consistent with good construction and development practices. Nevertheless, disputes may arise 
as to whether a defect exists with respect to the construction by a Builder of any of the 
Improvements constructed within the Project and a Builder's responsibility therefor. It is the 
intent of Declarant and the Builders that all disputes and claims regarding Alleged Defects (as 
defined below) be resolved amicably, and without the necessity of time-consuming and costly 
litigation. Accordingly, the Association, the Board of Directors, the Builders and all Owners 
shall be bound by the following claim resolution procedures, provisions and limitations: 

16.1 Limitation on Owners' Remedies. In the event that the Association, the Board or 
any Owner (collectively, "Claimant") claims, contends or alleges that any portion of a Living 
Unit and the Common Areas or any other Improvements constructed within the Project is 
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defective or that one or more of the Builders, their agents, consultants, contractors or 
subcontractors (collectively, "Agents") were negligent in the planning, design, engineering, 
grading, construction or other development thereof (collectively, an "Alleged Defect"), the only 
right or remedy that any Claimant may have with regard to any such Alleged Defect is the right 
to have the Alleged Defect repaired and/or replaced by the Builder which was responsible for the 
construction of the Improvement which is the subject of the Alleged Defect, but such right or 
remedy shall only be available if and to the extent such Builder is, at that time, still obligated to 
repair such Alleged Defect pursuant to applicable statutes, common law, any applicable rules, 
regulations and guidelines imposed by the Arizona Registrar of Contractors or any applicable 
written Warranty Agreement or Program provided by the Builder (the "Applicable Laws"), but 
subject to the time frames imposed by such Applicable Laws. Except for such remedy, each 
Owner, by accepting a deed to a Lot, shall be deemed to have waived the right to seek damages 
or other legal or equitable remedies from the applicable Builder(s) or from any affiliates, 
subcontractors, agents, vendors, suppliers, design professionals and materialmen of such 
Builder(s) under any common law, statutory or other theories (If liability, including, but not 
limited to, negligence, tort and strict liability. Under no circu:ustances will any Builder or 
Declarant be liable for any consequential, indirect, special, punitive or other damages, including, 
but not limited to, any damages based on a claim of diminution in the value of the Claimant's 
Lot and each Owner, by accepting a deed to a Lot, shall be deemed to have waived its right to 
pursue any such damages. It shall be a condition to a Claimant's rights and a Builder's 
obligations under this Article that the Claimant fully and timely abide by the requirements and 
conditions set forth in this Article. Consistent with the limitation on a Claimant's rights to have 
a Builder repair andlor replace the Alleged Defect, the Builders hereby reserve the right for 
themselves to be notified of such Alleged Defect and to inspect, repair and/or replace such 
Alleged Defect(s) as set forth herein prior to instituting any other actions. 

16.2 Notice of Alleged Defect In the event that a Claimant discovers any Alleged 
Defect, Claimant shall notify the Builder which constructed the Improvement which is the 
subject of the Alleged Defect, in writing within thirty (30) days of discovery of the Alleged 
Defect, and of the specific nature of such Alleged Defect ("Notice of Alleged Defect"). 

16.3 Right to Enter. Inspect. Repair and/or Replace. Within a reasonable time after the 
receipt by a Builder of a Notice of Alleged Defect, or the independent discovery of any Alleged 
Defect by a Builder, such Builder shall have the right, upon reasonable notice to Claimant and 
during normal busmess hours, to enter onto or into, as applicable, the Lot, Living Unit, Common 
Area or other part of the Project as may be necessary or appropriate for the purposes of 
inspecting and/or conducting testing and, if deemed necessary by the Builder, repairing and/or 
replacing such Alleged Defect. In conducting such inspection, testing, repairs andlor 
replacements, Builder shall be entitled to take any actions as it shall deem reasonable and 
necessary under the circumstances to repair or correct any such Alleged Defect. 

16.4 No Additional Obligations: Irrevocability and Waiver of Right Nothing set forth 
in this Section shall be construed to impose any obligation on Builders to inspect, test, repair or 
replace any item or Alleged Defect for which Builders are not otherwise obligated under 
Applicable Laws or contract. Specifically, a Builder's obligation to repair andlor replace an 
Alleged Defect shall expire on the applicable date which the Applicable Laws state or impose as 
the date(s) through which a contractor is responsible for such Alleged Defect. The right of 
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Builders to enter, inspect, test, repair andlor replace reserved hereby shall be irrevocable and 
may not be waived or otherwise terminated except by a writing, in recordable form, executed and 
recorded by Builders. 

16.5 ToHinl! ofStarutes of Limitations. In no event shall any starutes oflimitations be 
tolled during the period in which a Builder conducts any inspection or testing of any Alleged 
Defects. 

16.6 Legal Actions. All legal actions initiated by a Claimant shall be brought in 
accordance with and be subject to Sections 16.7 (Binding Arbitration) and 16.8 (Approval of 
Litigation) of this Declaration. In the event the Claimant is the Association, the Association 
must provide written notice to all Members prior to initiation of any proceeding or arbitration 
against a Builder which notice shall (at a minimum) include (i) a description of the Alleged 
Defect; (ii) a description of the attempts of the affected Builder to correct such Alleged Defect 
and the opporrunities provided to the affected Builder to correct such Alleged Defect; (iii) a 
certification from an engineer licensed in tile State of Arizona, confirming its opinion of the 
existence of such Alleged Defect and a resume of such engineer; (iv) the estimated cost to repair 
such Alleged Defect; (v) the name and professional background of the attorney retained by the 
Association to pursue the claim against the Builder and a description of the relationship between 
such attorney and member(s) of the Board, if any; (vi) a thorough description of the fee 
arrangement between such attorney and the Association; (vii) the estimated attorneys' fees and 
expert fees and costs necessary to pursue the claim against BuiJder(s) and the source of the funds 
which will be used to pay such fees and expenses; (viii) the estimated time necessary to conclude 
the action against Builder; and (ix) an affirmative statement from the Board that the action is in 
the best interests of the Association and its Members. In the event the Association recovers any 
funds from Declarant(s) (or any other Person) to repair an Alleged Defect, any excess funds 
remaining after repair of such Alleged Defect shall be paid into the Association's reserve fund. 

16.7 Binding Arbitration. In the event of a dispute between or among Declarant, 
Optionor, a Builder. their contractors, subcontractors or brokers or their agents or employees (a 
"Constructing Party"), on the one hand, and any O'.';ller (other than Optionor) and/or the 
Association, on the other hand, regarding any controversy or claim between the parties, including 
any claim based on contract, tort, S!arute or any other theory ofliability arising out of or relating 
to the rights or duties of the parties under this Declaration, the design or construction of the 
Project, any Living Unit, any Common Area or any Alleged Defect, such dispute shall be 
subInitted to and resolved by binding arbitration, and in the event of such an election by the 
involved Constructing Party, then, except as set forth in the next sentence, such dispute shall be 
submitted to and resolved by binding arbitration conducted in accordance with the provisions set 
forth in any applicable Warranty Agreement or Program issued by Declarant or Builder or any 
affiliate of Declarant with respect to any Lot andlor Living Unit or if no such arbitration process 
is set forth in such Warranty Agreement or Program or if the dispute involves defects or alleged 
defects in Common Areas, then the provisions of this Section 16.7 shall govern such arbitration 
proceedings. Notwithstanding the foregoing, the mandatory arbitration provision in this Section 
16.7 shall not apply in the event any such dispute involves more than five (5) Claimants or if the 
cost to remedy the Alleged Project(s) at issue, are estimated to exceed $1,000,000.00 
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A. Initiation of Arbitration. The arbitration shall be initiated by either party 
delivering to the other a Notice of Intention to Arbitrate as provided for in the American 
Arbitration Association ("AAA n) Commercial Arbitration Rules, as amended from time to time 
(the "AAA Rules"). 

B. Governing Procedures. The arbitration shall be conducted in accordance 
with the AAA Rules and A.R.S. §12-1S01 et seq. In the event ofa conflict between the AAA 
Rules and this Section, the provisions oftbis Section shall govern. 

C. Appointment of Arbitrator. The parties shall appoint a single Arbitrator 
by mutual agreement. If the parties have not agreed within ten (10) days of the date of the 
Notice of Intention to Arbitrate on the selection of an arbitrator willing to serve, the AAA shall 
appoint a qualified Arbitrator to serve. Any arbitrator chosen in accordance with this Subsection 
is referred to in this Section as the "Arbitrator". 

D. Qualifications of Arbitrator. The Arbitrator shall be neutral and impartial. 
The Arbitrator shall be fully active in such Arbitrator's occupation or profession, knowledgeable 
as to the subject matter involved in the dispute and experienced in arbitration proceedings. The 
foregoing shall not preclude otherwise qualified retired lawyers or judges. 

E. Disclosure. Any candidate for the role of Arbitrator shall promptly 
disclose to the parties all actual or perceived conflicts of interest involving the dispute or the 
parties. No Arbitrator may serve if such person has a conflict of interest involving the subject 
matter of the dispute or the parties. If an Arbitrator resigns or becomes unwilling to continue to 
serve as an Arbitrator, a replacement shall be selected in accordance with the procedure set forth 
in subsection 16. 7(C} above. 

F. Compensation. The Arbitrator shall be fUlly compensated for all time 
spent in cO!Ulection with the arbitration proceedings in accordance with the Arbitrator's hourly 
rate not to exceed three Hundred Dollars ($300) per hour, unless otherwise agreed to by the 
parties, for all time spent by the Arbitrator in connection with the arbitration proceeding. 
Pending the final award, the Arbitrator's compensation and expenses shall be advanced equally 
by the parties. 

G. Preliminary Hearing. Within thirty (30) days after the Arbitrator has been 
appointed, a preliminary hearing among the Arbitrator and counsel for the parties sha11 be held 
for the purpose of developing a plan for the management of the arbitration, which shall then be 
memorialized in an appropriate order. The matters which may be addressed include, in addition 
to those set forth in the AAA Guidelines, the following: (i) definition of issues; (ii) scope, timing 
and types of discovery, if any; (iii) schedule and place(s) of hearings; (iv) setting of other 
timetables; (v) submission of motions and briefs; (vi) whether and to what extent expert 
testimony will be required, whether the Arbitrator should engage one or more neutral experts and 
whether, if this is done, engagement of experts by the Parties can be obviated or minimized; (vii) 
whether and to what extent the direct testimony of witnesses will be received by affidavit or 
written witness statement; and (viii) any other matters which may promote the efficient, 
expeditious and cost-effective conduct of the proceeding. 
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H. Management of the Arbitration. The Arbitrator shall actively manage the 
proceedings as the Arbitrator deems best so as to make the proceedings expeditious, economical 
and less burdensome than litigation. 

1. Confidentiality. All papers, documents, bliefs, written communication, 
testimony and transcripts as well as any and all arbitration decisions shall be confidential and not 
disclosed to anyone other than the Arbitrator, the parties and the parties attorneys and expert 
witnesses (where applicable to their testimony), except that, upon the prior written consent of all 
parties, such infonnation may be divulged to additional third parties. All third parties shall agree 
in writing to keep such information confidential. 

J. Hearin!ls. Hearings may be held at any place within the State of Arizona 
designated by the Arbitrator and, in the case of particular ",'itnesses not subject to subpoena at 
the usual hearing site, at a place where such witnesses can be compelled to attend. 

K. Final Award. The Arbitrator shall promptly, mthin sixty (60) days of the 
conclusion of the proceedings or such longer period as the parties mutually agree, determine the 
claims of the parties and render a final award in writing. The Arbitrator may award the 
prevailing party in the proceeding all or a part of such party's reasonable attorneys' fees and 
expert mtness fees, taking into account the final result of arbitration, the conduct of the parties 
and their counsel in the course of the arbitration and other relevant factors. The Arbitrator shall 
not award any punitive damages. The Arbitrator shall not award indirect, consequential or 
special damages regardless of whether the possibility of such damage or loss was disclosed to, or 
reasonably foreseen by the party against whom the claim is made.; provided, however, that such 
damages may be deemed by the Arbitrator to be direct damages in an award reimbursing 
payments made by a party therefor to a third party. The Arbitrator shall assess the costs of the 
proceedings (including, mthout limitation, the fees of the Arbitrator) against the non-prevailing 
party. 

L. Statute of Limitations. All statutes of limitation applicable to claims 
which are subject to binding arbitration pursuant to this Section shall apply to the 
conunencement of arbitration proceedings under this Section. If arbitration proceedings are not 
initiated within the applicable period, the claim shall forever be barred. 

M. Warranty Dispute Resolution Procedures. If Declarant has provided to. 
Owner a warranty which includes a dispute resolution process which conflicts mth the processes 
forth in this Section, then the provisions of the dispute resolution process in the warranty to the 
extent applicable shall control and shall supercede the conflicting provisions of this Section with 
respect to any matter that is covered by such warranty. 

16.8 ApprovaLof Litigation. The Association shall not incur attorneys' fees Or other 
legal expenses in connection mth legal proceedings Or arbitration proceedings initiated by the 
Association Or in connection mth legal proceedings or arbitration proceedings in which the 
Association is joined as a plaintiff without the written approval of Owners holding more than 
two-thirds (2/3) of the total votes in the Association, excluding the vote of any Owner who 
would be a defendant in such proceedings. The Association must finance any legal proceeding 
mth monies that are specifically collected for same and may not borrow money or use working 
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capital or reserve funds or other monies collected for specific Association obligations other than 
legal fees. In the event that the Association commences any legal proceedings, all Owners must 
notify prospective purchasers of such legal proceedings and must provide such prospective 
purchasers with a copy of the notice received from the Association in accordance with Section 
16.2 of this Declaration. This Section shall not apply to legal proceedings initiated by the 
Association to collect any unpaid Assessments levied pursuant to this Declaration. 

16.9 Repurchase Option for Alleged Defect Claims. Notwith.~tmd.ing anything in this 
Declaration to the contrary, in the event any Owner, either directly or through the Association, 
shall commence an action against a Builder in connection with any Alleged Defects on or to such 
Owner's Lot, the Builder (or any assignee of such Builder) that constructed and/or sold such Lot 
shall have the option (but not the obligation) to purchase such Lot as improved with a Living 
Unit on the following terms and conditions: 

A. The purchase price shall be an amount equal to the sum of the following 
less any sums paid to such Ovmer under any homeowner's warranly in connection with the 
Alleged Defect: 

(i) The purchase price paid by the Owner of the Lot which purchased 
such Lot from a Builder, following the substantial completion of the Living Unil on the Lot; 

(ii) The value of any documented Improvements made to the Lot by 
third-party contractors or decorators after the conveyance thereof to the initial Owner that added 
an ascertainable value to the Property; 

(iii) TIle Owner's reasonable moving costs; and 

(iv) Any closing costs, including loan fees and/or "points" incurred by 
the Owner in connection with the purchase of another primary residence within ninety (90) days 
after the closing of the repurchase provided for herein. 

B. Close of escrow shall not occur later than forty-five (45) days after written 
notice from the Builder to the Owner of the Builder's intent 10 exercise the option herein. 

C. Title shJIll be conveyed to the applicable Builder free and clear of all 
monetary liens and encumbrances other than non-delinquent real estate taxes. 

D. All closing costs in connection with the repurchase shall be paid by the 
applicable Builder who is repurchasing the Lot. 

E. Exercise of the repurchase option as provided hereinabove shall constitute 
full and final satisfaction of all claims relating to the subject Lot, including claims relating to the 
Alleged Defect. The Owner of an affected Lot (or Association, as applicable) shall promptly 
execute and deliver any notice of dismissal or other document necessary or appropriate to 
evidence such satisfaction. 

16.10 As-Built Conditions. Various engineering and architectural plans pertaining to 
the Project, including. but not limited to, the Plats, subdivision maps, grading plans, plot plans, 
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improvement plans and building plans (collectively, the "Plans"), contain dimensions regarding 
certain aspects of the Lots, Common Areas and other parts and aspects of the Project. By 
accepting a deed to a Lot, each Owner shall be deemed to have acknowledged and agreed that (a) 
if there is a discrepancy between the Plans and tlle actual as-built conditions of any Lot, 
Conunon Area or any other Improvement within the Project, the as-built conditions will control 
and be deemed to be accepted as"is by the Lot Owner; (b) the usable or buildable area, location 
and configuration of the Living Units, Common Areas and any other Improvements located 
within the Project may deviate from the Plans or from any other display or configuration related 
thereto; (c) the location, size, height and composition of all walls and fences to be constructed on 
or as part of a Lot or adjacent thereto shall be determined by Builders in their sole and absolute 
discretion. Despite the Plans or any other materials that may exist, neither Declarant nor any 
other Builder shall be deemed to have made lIny representations, warranties or assurances with 
respect to any such matters or with respect to the size, height, location or composition of any 
wall or fence to be constructed on or adjacent to any Lots; and (d) each Owner waives the right 
to make any demands of or claims against Builders as a result of any discrepancies between the 
Plans any actual as-built conditions on any Lot. 
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IN WIlNESS WHEREOF, the undersigned has executed this Declaration as of the date 
fust written above. 

STATE.);:ARIZONA .) 
- ) 55. 

County 0 U COp:L ) 

MONTEREY HOMES ARIZONA, INC., an. 
Arizona corporation 

l..--. '1 ' ~--' By: ____ --'-_::::: __ ~ _ _'<_ ___ _ 

MONTEREY HOMES CONSTRUCTION, INC., 
an Arizona corporation 

, , 
On this 010 day of <!Vd 2004, before me personally appeared krb IJAf.-,L.5 ,theJ.';''L~Juf6fMonlerey Homes Arizona, Inc., an 

Arizona corporation, known to me to be the person whose name is subscribed to the foregoing 
Covenants, Conditions and Restrictions, and being authorized to do so, acknowledged that be 

executed the same for the purposes contained the~kA: d'f!AJC 

My Commission Expires: 

.3-Fl -o2L)tY'1 
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STATE OF AIUZONA ) 
) , ) ss. 

County of m!Lu..(AJ. t2L ) 
I '= _ Qn this & day of 2004, before me personally appeared 

~.il> l!jg.l.-l.-.f. , the ' ;;)6fMonterey Homes Construction, Inc., 
an Arizona corporation, known to me to be the person whose name is subscribed to the foregoing 
Covenants, Conditions and Restrictions, and being authorized to do so, acknowledged that he 
executed the same for the purposes contained the:/). 

,11!t/~/!:;a.~.~",,--___ _ 
Notary Public 

My Commission Expires: 
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CONSENT OF OPTlONOR 

INCA Capital Fund 33, L.L.C., an Arizona limited liability company ("Optionor"), 
consents to the recordation of the Declaration, subjects the portion of the Property which is 
subject to the Option Agreement to the covenants and restrictions contained in the Declaration 
and joins in the grant, reservation and creation of the various easements described in the 
Declaration. 

At such time as Monterey Homes Arizona, Inc. ("Monterey") purchases all of the Lots 
subject to the Option Agreement (the "Option Lots"), all references to Optionor \\<111 be deemed 
deleted from tins Declaration, and Optionor will have no approval, veto, or other rights or 
obligations under the Project Documents except that Optionor shall continue to be entitled to the 
benefits of Section 13.12 of the Declaration, Article 16 of tile Declaration and the other 
indemnities and limitations on liability in the Declaration. If, instead, the purchase option rights 
of Monterey expire or are terminated (other than through the acquisition of all Lots subject to the 
option), the right and obligation of Monterey to exercise with respect to the Option Lots the 
rights, privileges, duties, and obligations of the Declarant under the Project Documents will 
cease and revert to and be vested in Optionor, and Monterey thereafter will be deemed a Class A 
member only as to each Option Lot that is owned by Monterey. 

Nothing in the Declaration shall in any way limit the rights and remedies of Optionor 
pursuant to the Option Agreement or other agreement between Optionor and Declarant. 

AIl items used in this Consent of the Optionor will have the meanings ascribed in the 
Declaration to which this Consent is attached. 

"Optionor" 

INCA Capital Fund 33, L.L.C., 
an Arizona limited liability company 

By: INCA Ca~..;. SL-s,., Manager 

BY:Y __ ~."......_,,--..,.. __ _ 
William Cleverly, Manager 
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STATE OF ARlZONA ) 
) 55. 

County of Maricopa ) 

0It this \l1lA. day of .. b.&';'l.ll~-, 2004, before me personally appeared 
",-",,\ \J!.\\III\.C1 P<If.I'\ r , the manager of INCA Capital, L.L.C., manager of INCA 

Capital Fund 33, L.L.c., an Arizona limited liability company, knOV>'Il to me to be the person 
whose name is subscribed to the foregoing Consent of the Optionor, and being authorized to do 
so, acknowledged that he/she executed the same for the purposes contained therein. 

Notary Public 
My Commission Expires: 

3 (30[Df[ 
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STA:5 ARIZONA ) 
-vi." ') ss. 

County 0 IINLlL.7"'L) \ 

"Declarant" 

MONTEREY HOMES ARIZONA, INC., an 
Arizona corporation 

~.~ 
.~----

By: 

Its: __ ~-=..!...:.:.I"L51-,-J,"--,-R-,-It65;...;;;;.....t),-~_ .. .!-1' __ 

MONTEREY HOMES CONSTRUCTION, INC., 
an Arizona corporation 

BY:_-=W==-=='-+-__ ~ __ -,-___ _ 

Its: __ 1m-,--=-,,-V,-,-'-"-S ,-=.~=-:R--,~=""'-'!:..::' tJ6I'~r,--__ _ 

~ _ Qn this c1f:; day ~~oih,( 2004, before me person~ly appeared 
~v.lD 4.'4&5 , th!;;l:;:iJ(Jfj!(IJ(;:f!i-,~,;/rluV of Monterey Homes Arizona, Inc., an 
Arizona corporation, known to me to be the person whose name is subscribed to the foregoing 
Covenants, Conditions and Restrictions, and being authorized to do so, acknowledged that he 
executed the same for the purposes contained the~. I. /J 

JllRiJU-P. titJrL 
My Commission Expires: 
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STATE F ARIZONA ) 
, ) 55. 

County a ) 

"'. ,On. fhis q£D day of J!l &!A?ClM. 2qQ4, before me personally appeared 
aJJthIib 4#f-.-!,g - , th~.:5iP~ddQl'fMonterey Homes Construction, Inc., 

an Arizona corporation, known to me to be the person whose name is subscribed to the foregoing 
Covenants, Conditions and Restrictions, and being authorized to do so, acknowledged that he 

executed the same for the purposes contained fud ~ .... _______ _ 
Notary Public 

My Commission Expires:~~~""'l~~~~~1At~1i 

VI 
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