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An explanation of section 13B of the International Trusts Act and when a Cook Islands International Trust may be
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‘... designed to enhance the

protection given to assets
held in a Cook Islands
International Trust.”

Three dates concerning
the application of
Section 13B:

. 1) Date the cause of action
accrued.

. 2) Date of settlement or
disposition of asset.

3) Date action commenced in a

court of competent jurisdiction.

Background

In 1989 the International Trusts Act 1984 (the “Act”) was amended to include a number
of provisions designed to enhance the protection given to assets held in a Cook Islands
International Trust. The Cook Islands had made a conscientious decision to focus its
international legislation on this essential aspect of wealth planning. The most significant
of those provisions incorporated into the Act, which generated great interest, were
contained in section 13B.

Section 13B Explained

Section 13B provides certainty to all parties to a Cook Islands International Trust, and
anyone who may consider laying claim to any assets in a Cook Islands International
Trust, as to when a settlement of assets upon such a trust may be deemed not to be
fraudulent.

To summarise, a Cook Islands International Trust, or any settlement thereon, shall not be
fraudulent against a creditor of the Settlor if the settlement occurs either prior to the
creditor’s cause of action arising or more than two years after it arose. If, however, the
cause of action arises within two years of the settlement taking place, the creditor must
bring an action in a court of competent jurisdiction within one year of the settlement.

In addition to the limitation periods of section 13B, any action or proceeding to seek relief
or remedy pursuant to section 13B must be commenced in the High Court of the Cook
Islands within two years from the date of the settlement upon the Cook Islands
International Trust that is the subject of the creditor’s claim. Therefore, in the event a
creditor can show that a settlement upon a Cook Islands International Trust was made
within two years of the date the cause of action accruing and he/she commenced
proceedings in a court of competent jurisdiction within one year of the date of the
settlement, he/she must also have commenced proceedings in the High Court of the Cook
Islands within two years of the settlement in question to enable his/her action to proceed
further.

If the action is brought in time, the creditor must then prove beyond reasonable doubt
that the settlement was made with the principal intent to defraud that particular creditor
and that the settlement rendered the Settlor insolvent. The flow diagram on page 2
illustrates the pivotal provisions within section 13B.

Date of the Cause of Action

Determining the date the cause of action accrued is crucial when considering the potential
success of a claim against a settlement of assets upon a Cook Islands International Trust.
It is that date that sets the claim process in motion with the time frames emanating from
it being specific to provide certainty. Section 13B(8) of the Act provides that the date of
the cause of action “shall be, the date of that act or omission which shall be relied upon to
partly or wholly establish the cause of action”. Where there is more than one act or a
continuing omission, the date shall be the date of the very first act or when the omission

commenced.
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Flow Diagram: Applying Section 13B of the International Trusts Act

Cook Islands
Financial Services
Development Authority

Make the Cook Islands
your bridge
to financial Security.

Visit

. . P.O. Box 3255, Clarkes Building, Parekura, Rarotonga, Cook Islands
www.cookislandsfinance.com

Phone: (+682) 21175; Email: enquiries@fsda.gov.ck; Web: www.cookislandsfinance.com

Important Information: The Cook Islands Financial Services Development Authority does not provide advice, recommendations or opinions regarding legal
and/or tax matters under any circumstances. To the extent that this communication, or anything referenced herein may concern tax matters, it is not
intended to be used, and cannot be used, for the purpose of avoiding tax liabilities or penalties that may be imposed by law, foreign and domestic. The
Cook Islands Financial Services Development Authority strongly recommends that before any person makes a decision to create a structure, professional
legal and tax advice should be taken in his/her country of residence.
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