CHAPTER XI:
WAGE INCOME WITHHOLDING AND EMPLOYER 





RESPONSIBILITIES (45 CFR 309.65(a)(11))



Note:
Copies of all code and/or forms referred to in this chapter can be found in the 



appendix section at the end of the chapter.

A.
FORT BELKNAP CHILD SUPPORT PROGRAM POLICY REGARDING WAGE INCOME WITHHOLDING PAYMENT TOWARDS CURRENT SUPPORT AND CHILD SUPPORT ARREARS

The Fort Belknap Child Support Program policy is to:

1.
Seek child support obligations in accordance with the governing Fort Belknap Child Support Code and Child Support Guidelines.

2.
Enforce all received court orders including wage income withholding provisions in accordance with 
the Fort Belknap Law and Order Code.

3.
Seek child support orders with provisions for current child support as well as an amount for child 
support arrearages, if there are any.

4.
Seek wage income withholding in accordance with the Fort Belknap Law and Order Code provision 
regarding maximum wage garnishments.  
5.
Enforce wage income withholding provision in recognized child support orders from other state or tribal jurisdictions in accordance with the Fort Belknap Law and Order Code provision regarding maximum allowable garnishments from employee wages and/or other income and/or in accordance with the Consumer Credit Protection Act, 15 U.S.C. 1673(b) or applicable state/tribal code provisions.

6.
Enforce wage income and/or per capita withholding provisions in accordance with the procedural due process requirements established under the applicable provisions of the Fort Belknap Law and Order Code as it relates to enforcement of child support orders.
7. 
Promptly refund any child support monies improperly withheld.

8.
Promptly terminate wage income withholding orders in cases where there is no longer a current 
child support obligation and where all child support arrearages have been satisfied.

9.
Seek appropriate sanctions against any employer who fails to withhold wage income in accordance with a Fort Belknap Child Support Program wage income withholding request including filing a contempt action against the employer for all appropriate remedies including but not limited to a judgment for the accumulated amount the employer should have withheld from the employee’s wages in compliance with the wage income withholding order.
10.
Not use wage income withholding orders if the FBIC Court orders an alternative child support 
payment arrangement between the parties.  The Child Support Program reserves the right to 
seek a wage income withholding order in the event that the obligor parent/party is at least one 
month behind in his/her current child support obligation.
11.
Defend, on behalf of the FBIC, all contested wage income withholding actions in accordance with the FBIC Law and Order Code which only allows the contesting of such an order on the basis of a mistake of fact which is defined to mean “an error in the amount of current or overdue support or in the identity of the alleged non-custodial parent.”
12.
Take appropriate action including seeking a fine against employers who are found to have violated 
FBIC Law and Order Code by discharging a non-custodial parent from employment, refusing to 
employ, or taking disciplinary action against any non-custodial parent because of the FBIC wage 
income withholding order.

13.
Initiate wage income withholding by sending the non-custodial parent’s employer a notice using the 
standard Federal wage income withholding form as adopted by the FBIC Court.
14.
Appropriately allocate all received child support payments  across multiple wage  income 
withholding orders to ensure that all cases receive the appropriate allocation of collected child 
support.

15.
Receive and process  wage income withholding orders from States, Tribes and other entities and to 
ensure that these orders are promptly and properly served on all employers licensed to conduct 
business on the Fort Belknap Reservation.

B. 
PAYMENT OF CHILD SUPPORT OBLIGATION
FBIC Court ordered child support payments shall be made to the Fort Belknap Child Support Program for distribution to the appropriate recipient as provided for in Fort Belknap Law and Order Code Title V Part V § 9-7.04 unless the Court orders direct payment to the custodial parent/legal guardian or to another
 party/entity.


If the child and/or custodial parent/legal guardian receives financial assistance from a tribe or state public assistance agency, the FBIC Court shall order the payor parent make child support obligation to the tribe or agency at the request of that tribe or agency.

If the custodial parent/legal guardian seeks enforcement assistance from the Fort Belknap Child Support Program, FBCSP may require that the payor parent make child support payments directly to the Fort Belknap Child Support Program.

If the Fort Belknap Child Support Program becomes aware that a child is no longer living with the person receiving the child support payment, the Fort Belknap Child Support Program or the payor party may request a review hearing to determine to whom the child support payments should be disbursed.

c.
Disability and Retirement Benefits Paid to Child

When disability dependency benefits or dependency retirement benefits are paid on behalf of or on account of the child of a disabled or retired person, the amount of compensation paid for the child shall be treated for all purposes as if the disabled or retired paying parent paid the compensation toward satisfaction of the child support obligation and the amount paid shall be included in the Guidelines Income for the payor parent.

If the amount paid to the child exceeds the current child support obligation of the disabled or retired person, such excess shall be credited against any child support arrearages accruing after disablement or retirement.  

If the child benefits are in excess of the child support obligation, the excess is not to be credited against any future child support obligation and is not to be returned to the disabled or retired person.  All excess is to remain with the child.
When a child receives benefit payments directly from the Social Security Administration, the Veterans Administration, Labor and Industries (unemployment or Worker’s Compensation) or other similar entities as a result of contributions made by the payor party, a credit shall be given to the payor party to offset all or part of the child support obligation in the amount of the benefit payment.

The FBIC Court shall indicate in the child support order, the total child support obligation and the amount that shall be covered by benefit payments made directly to the child and/or the child’s legal guardian.  If the benefit payment is more than the current child support obligation, the difference shall be credited against any arrears owed to the child’s legal guardian which have not been assigned to a state or tribal government entity.
D.
ENFORCEMENT OF CHILD SUPPORT ORDERS

1.
Motion to Enforce Child Support Order

a.
A parent, guardian or the Fort Belknap Child Support  Program may file a motion to enforce a child support order if the payor party is at least one-month delinquent in paying a child support obligation (monthly support, work-related day care and/or out-of-pocket health/medical costs.)  
b.
The motion shall include a copy of the child support order and an affidavit or declaration stating 
the length of time the child support obligation is overdue or facts supporting a history of non-
compliance with the provisions of the child support order, the amount of child support 
arrearages and a request for relief.

c.
Service of the motion to enforce child support order shall be in accordance with the service of 
process provisions of Fort Belknap Law and Order Code.
d.
Upon filing the motion, supporting documents and the payment of all applicable filing fees, the 
Clerk of the Court shall set the matter for hearing and the party filing the motion shall serve the 
non-moving party(s) with a copy of all filed pleadings and the Notice of Hearing.
2.
Burden of Proof
The moving party has the burden of proving by a preponderance of the evidence that the child support obligation is overdue or that the payor party has a history of non-compliance with the child support order.

3.
Order for Enforcement of Child Support
a.
If the FBIC Court finds that the moving party has met its burden of proof, the Court shall enter 
an order for enforcement.


b.
The FBIC Court may order the withholding of the payor party’s wages and/or any other 
reasonable means of enforcing the child support order.

c.
The FBIC Court may also order the withholding of the payor party’s wages in an amount equal 
to one month’s child support obligation if the child support obligation is at least thirty (30) days 
overdue or there is a history of non-compliance or child support is overdue at the time of the 
hearing.
4.
Reasonable means of Enforcing a Child Support Order


The following is a non-inclusive list of other reasonable means of enforcing a child support order 
that may be used/requested by the Fort Belknap Child Support Program:

a.
A federal Income Tax Refund Offset in favor of the Fort Belknap Child Support Program or the moving party.
b.
Attachment of the non-paying party’s assets to the extent allowable by FBIC Law and Order  Code.
c.
An order revoking or suspending any business license issued by the FBIC or any 
other license or privilege granted by the FBIC until payment is made.
d.
An order requiring the FBIC, an enterprise of the FBIC or another person or entity to remit to the moving party or to the Fort Belknap Child Support Program any contract or other non-wage payments owed to the non-paying party.
e.
An order intercepting state or federal unemployment compensation payments, labor and 
industry payments or Social Security benefits where authorized.

5.
Assets That CANNOT be Attached for Purposes of Enforcing a Child Support Order

The following is a non-inclusive list of assets/resources that may be exempt from attachment for 
purposes of enforcing a child support order:
a.
TANF benefits and SSI payments.

b.
Tools, equipment, boats, gear, vehicles, instruments and materials but only if actually and 
currently being used in the course of the payor party’s employment or to generate income. 

c.
Provisions and fuel for maintenance of the non-moving party’s home for three (3) 
months.

d.
Any real trust property and/or trust income under the control of the Bureau of Indian Affairs pursuant to 45 CFR.

e.
A motor vehicle not exceeding $5000.00 in value.

E.
WAGE INCOME WITHHOLDING

1.
Enforcement
Wage income withholding shall be the primary means of enforcement of a child support order by the Fort Belknap Child Support Program where a payor party receives wages unless:

a.
The parties agree in writing to alternative payment arrangements and the FBIC Court approves 
those arrangements;
b.
The payor party works for a tribe or a tribal entity that has not waived its sovereign immunity 
for the purpose of wage income withholding to pay child support, in which case, the FBIC Court 
shall order that party to arrange for immediate wage income withholding of child support with 
his/her employer;

c.
Any party demonstrates good cause not to require immediate wage income withholding to pay 
child support;

d.
The Court finds that an alternative means of enforcement would be more effective.
1.
Notice to Parties Regarding Wage Withholding Action when wage income withholding is not in 
place
If the FBIC Court does not order immediate wage income withholding, the income of the obligor parent shall become subject to wage income withholding, at the earliest, on the date on which the payments which the obligor parent has failed to make under a Tribal Child Support Order are at least equal to the support payable for one month.

ALL Fort Belknap Child Support Orders will contain the following language regarding Wage 
Withholding Actions putting the parties on notice of this provision.

Wage Withholding Action


Withholding action may be taken against wages, earnings, assets, or benefits including FBIC per capita and/or other distribution payments, and liens enforced against real and personal property under the child support statutes of this or any other jurisdiction, without further notice to the obligor parent at any time after entry of this order unless an alternative provision is made below:


If the court orders immediate wage withholding in a case where Fort Belknap Child Support Program does not provide support enforcement services, a mandatory wage assignment under Title V Part I of the Fort Belknap Law and Order Code must be entered and support payments must be made to the Fort Belknap Child Support Program.


Wage withholding, by notice of payroll deduction or other income withholding action under Fort Belknap Law and Order Code without further notice to the obligor, is delayed until a payment is past due, because:



1.
the parties have reached a written agreement that provides for an alternative payment and the court approves this agreement.



2.
the Fort Belknap Child Support Program provides support enforcement services for this case and there is good cause not to require immediate income withholding which is in the best interests of the child and, in modification cases, previously ordered child support has been timely paid.



3.
the Fort Belknap Child Support Program does not provide support enforcement services for this case and there is good cause not to require immediate income withholding.

2.
Contents of FBIC Wage Income Withholding Order
If the FBIC Court orders wage income withholding, the order shall include:

a.
The amount to be withheld to comply with the current child support order and the frequency of the income withholding;

b.
The amount to be withheld for current support and the amount to be withheld to be applied 


to past child support, if any;

c.
A requirement that the employer send the withheld amount to the Fort Belknap Child Support Program within five (5) business days of the date the money was withheld;

d.
A requirement that the employer report to the Fort Belknap Child Support Program the date on which the amount was withheld;

e.
A requirement that the employer remit the amount withheld to the Fort Belknap Child Support Program until further notice of the Court;

f.
A requirement that the employer notify the Fort Belknap Child Support Program within five (5) business days of a payor employee’s termination of employment for any reason.
3.
Service of the Wage Income Withholding Order

The Fort Belknap Child Support Program shall serve the wage income withholding order on the employer by personal service or certified mail/return receipt requested. 
4.
Statutory Maximum for Wage Income Withholding
Any wage income withheld by the employer may not exceed the maximum amount permitted under any applicable law which may include Fort Belknap Law and Order Code, state law and/or Section 303(b) of the Consumer Protection Act, 15 U.S.C. 1673(b).

5.
Contesting Wage Income Withholding Order

The only basis for contesting a wage income withholding order is a mistake of fact meaning an error in the amount of the current or past due support or in the identity of the alleged non-custodial parent.

6.
Stay of Order for Wage Income Withholding

a. If the payor party wants to prevent an order for wage income withholding from being served on the payor party’s employer or any other person or entity owing money to the payor party, he/she must file a petition/motion requesting the Tribal Court to stay service of the order to withhold wages.  

b. The petition must be filed with the FBIC Court within twenty (20) days after service of the petition/motion for a wage income withholding order.

c. Grounds for the petition to stay or contest an order of withholding shall be limited to:

1.
A mistake of fact meaning an error in the amount of the current or past due support or the 
        identity of the alleged non-custodial parent. 
2.     Evidence of a court-approved written agreement between the payor party and the other

        party for an alternative method of payment.  

d. The FBIC Court may stay the order for wage income withholding if it finds that the payor party has met the burden of showing good cause why income should not be withheld.  The Tribal Court shall issue written findings stating the reasons for such good cause.
7.
Employers and Wage Income Withholding  Orders
a. NO employer licensed to do business on the Fort Belknap Reservation shall refuse to honor a tribal wage income withholding order.

b. No employer licensed to do business on the Fort Belknap Reservation may discharge, refuse to employ or take disciplinary action against any employee because the employee’s wages are subject to wage income withholding for child support.

c. Any employer licensed to do business with the Fort Belknap Indian Community who fails to comply with a wage income withholding order issued under Fort Belknap Tribal Code shall be fined up to $1000.00 for failure to comply with a child support order and shall be liable for the accumulated amount the employer should have withheld or remitted to the FBIC Child Support Program and/or to another entity.

1. Failure to withhold income by an employer may be found when:

a. The employer fails or refuses, after being served with a wage income withholding order, to deduct promptly and remit from the unpaid earnings of the payor party the amounts of money required in the withholding order;

b. The employer fails or refuses to submit an answer to the notice of wage income withholding after being served;  OR

c. The employer is unwilling to comply with other requirements of Title V of the FBIC Law and Order Code.

2. An employer who repeatedly fails to withhold child support as required under a valid Court order may have his FBIC business license revoked or suspended until compliance is assured.

d. No employer who complies with a wage income withholding order issued under Fort Belknap Law and Order Code, Title V Part I shall be civilly liable for complying with a child support order.

1. The Fort Belknap Child Support Program may bring a civil action against an employer for violation of Fort Belknap Tribal Code.
2. The burden of proof lies with the petitioner and is by a preponderance of the evidence that an employer violated the provisions of Fort Belknap Tribal Code Chapter 9.

8.
Allocation of Wage Withholding Income
The Fort Belknap Child Support Program shall allocate withheld wage income amounts across multiple withholding and/or child support orders in accordance with Fort Belknap Law and Order Code Title V Part I to ensure that all known child support cases receive the appropriate allocation of withheld wages.

9.
Tribal and Tribal Entity Compliance with Tribal Court Child Support Orders
The FBIC, any FBIC entity and any employer licensed to do business on the Fort Belknap Indian Community  must comply with any child support order issued by the FBIC Court to withhold wages or to require any contract or other non-wage payments owed to a party be remitted to another party or to the Fort Belknap Child Support  Program.

Failure of the FBIC, any FBIC entity and any employer licensed to do business on the Fort Belknap Indian Community to comply with a valid Child Support Order could subject the employer to sanctions under the FBIC Law and Order Code. 
10.
Duty to Process Foreign Wage Withholding Orders

The Fort Belknap Child Support Program shall review wage or income withholding orders from other states or tribes and comply with FBIC code and/or policies and procedures in obtaining enforcement of those wage income withholding orders in accordance with the applicable law.

11.
Refunds of Wage Income Withholding 
The Fort Belknap Child Support Program shall promptly refund any improperly withheld wage income withholding to the employer and/or the payor party.
12.
Termination of Wage Income Withholding Order
The Fort Belknap Child Support Program will promptly terminate wage income withholding orders in cases where there is no longer a current order for support and/or all child support arrearages have been satisfied.
F.
TEMPORARY ASSISTANCE TO NEEDY FAMILIIES (TANF) and RECIPIENT’S TRANSFER OF


RIGHTS (ASSIGNMENT)

1.
Purpose of Transfer of TANF Recipient’s Rights to Child Support

The child support rights of a child who received Fort Belknap TANF are transferred (assigned) to the FBIC because the FBIC is providing support for the child during a time period when child support payments should be helping to support the child.  When child support payments are made on an irregular basis, a family has no financial stability.

The FBIC can assist the family achieve financial independence by providing reliable, predictable TANF assistance while collecting child support owed to the child.  When child support payments are made to the Fort Belknap Child Support Program through an assignment, the payments are not counted as income of the TANF recipient and therefore they do not cause fluctuations in his/her TANF grant.  The payor party’s financial connection with the child is maintained through the child support pass-through where applicable.

2.
Assignment of Rights to Child Support

When a child receives Temporary Assistance to Needy Families (TANF) from the Fort Belknap TANF Program, the rights to child support for the time period that the child is on a TANF grant are deemed automatically and permanently assigned to the FBIC.
3.
Nature of Rights to Child Support Assigned
a. The TANF rights assigned to the FBIC under Fort Belknap Law and Order Code are either temporary or permanent.
b. A temporary assignment is an assignment of rights to past child support due before a family began receiving TANF assistance.  Child support under a temporary assignment may be collected and held by the FBIC, but it may not be used to reimburse the FBIC for the child’s TANF grant.  While it is held by the FBIC, it shall not be considered an asset of the family.  
The temporary assignment terminates when the child stops receiving TANF cash assistance and any funds collected by the Tribe while the child was on TANF shall be paid to the appropriate payee under the child support order.

c. A permanent assignment is an assignment of rights to past, present and future child support due for the time period where the family received TANF cash assistance.  The transfer of these rights is permanent.  The amount of the assignment is limited to the amount of TANF cash assistance received for the child covered by the child support obligation or the child support obligation for the child during the time period the child was on a TANF grant, whichever is less.  
The TANF assignment terminates when the child stops receiving TANF case assistance.  Child Support payments retained by the Fort Belknap Child Support Program under a permanent assignment shall be used for the benefit of Fort Belknap Tribal children and their families by reimbursing the FBIC TANF Program for collected child support up to the amount of the TANF cash assistance award for the child.
4.
Child Support Pass-Through for TANF Recipients
Child Support payments received by the Fort Belknap Child Support Program under an assignment may be used to provide a pass-through payment to the TANF recipient on behalf of the child and shall not be considered income for purposes of TANF eligibility or counted against the amount of the TANF grant.  A pass-through is allowed only if the Fort Belknap Indian Community Council authorizes a uniform pass-through payment policy by resolution.

45 CFR 309.65(a)(11) Procedures for income withholding as specified under §309.110.
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