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WHY ARE WE HERE?

» “The Court has found that the U.S. has mismanaged
Indian trusts for nearly as long as it has been
trustee.”

» “Since the founding of this nation, the United States’
relationship with the Indian tribes has been
contentious and tragic.

» The Cherokee Nation v. Dept. of Interior, Case No. 1:19-cv-02154

(Jan. 15, 2020) (Citing Cobell v. Norton (Cobell V1), 240 F.3d 1081,
1086 (D.C. Cir. 2001)




Agenda

» |[ndian Water Rights are Treaty Rights

» \\'ny do we have to fight for our Indian Water
Rights?

How does the FBIC claim its Indian Water Rights?

» \\/hat are our water sources & how much water will
we own?

» Federal funding for water and economic
development

= Congressional Strategy for Moving Forward



Indian Water Rights are Treaty Rights

» Q: Do the Tribes have a right to the water flowing on, under,
through, and bordering the Fort Belknap Reservation?

»Yes. The U.S. Supreme Court said so.
» Q: Why?

»|n 1855, 1888, and 1895, the U.S. used Treaties to limit the
ribes’ possession and use of land in what became Montana
Territory—millions of acres of land were surrendered

®»|n 1908, the Court created the Tribes’ federal right to water

»\Nater is needed to create a permanent homeland on the Ft.
Belknap Reservation

®»This IS known as the Winters Doctrine



Indian Water Rights: The Law of the Land

= The creation of the Reservation and the federal
government’s trust responsibility are at the heart of
Indian water rights

»Report by the Democratic staff of the House Committee
on Natural Resources (Oct. 10, 2016)

» The federal government holds title to the Reservation
lands and its natural resources in trust for the benefit of
he Tribes

»The FBIC’s Indian water=a natural resource & trust asset

= The federal government has responsibilities and an
obligation to protect the Tribes’ right to access and use
their water.

Dept. of Interior’s 1990 Criteria & Procedures for Indian
Water Rights Settlements




Why do we have to fight for our Indian
Water Rights?

» \\/ater Is Life!

» Unlike land, water flows—across boundaries, on and off
the Reservation, and in and out of the State. The FBIC’s
Indian water rights are surrounded by State water users

» [ederal law was created to determine how much water
Tribes own of the waters flowing through, under &
bordering the Reservation—but the source of water also
flows within the State

» Arizona v. California (1963): the quantity of the Tribes’ water rights
IS based on the amount irrigated lands on the Reservation

» P|A = practicably irrigable lands




Indian Water Rights are Not State Water
Rights—They are Unique & Different

» |[ndian Water Rights are federal rights—not State rights

» How much water belongs to the FBIC?
®» Fnough water to create a permanent homeland

» Enough water to satisfy the future as well as present needs of the
Reservation

Tribes have “senior priority rights” to use the water

» The right to use its water before any State water rights can be
satisfied from shared streams

®» A senior priority date to use its water based on the Treaty of
1855

» |[ndian Water Rights cannot be lost due to non-use, forfeiture
or abandonment (State law rule=use it or lose it)



Two ways to fight for the FBIC Indian Water
Rights: Negotiations/Settlement or Litigation

» \Vait—why do we have to fight for our water rights?
» See Slide #2!!

» \\Ve have the legal right to water, but we have to
establish how much water we own

®» Remember: sources of water are shared with the State

» Only a portion of the FBIC Indian Water Rights on the
Milk River was litigated in 1908

®» Remember: You are the Winters Doctrine Tribes!!

» \\Ve want our right to administer our Indian Water Rights to
be legally enforced




The FBIC Councils chose Negotiations over
Litigation since the 1980s

» |[n the 1980s, the FBIC Council chose negotiations with the
State of Montana and the Federal Government over
litigation

» Every Council since then has supported a negotiated
settlement of our Indian water rights

Negotiations start with an agreement on how much water,
from what sources of water, and who will administer the
Indian water

»The FBIC-Montana Water Compact was finalized in 2001

» |t was approved by the FBIC Council and the State
legislature



Why do we need a Congressional Water Rights
Settlement? Two Reasons

®» Congress must approve the 2001 Water Compact

»T0o settle claims against the U.S. for mismanaging
our water rights and get funding for “wet water”
»For water infrastructure to develop all of our water;

otherwise, your water continues to run downstream
unused

»[For economic development & land transfers
= For certainty and to avoid a fight in the State water court

»For Indian self-determination and self-sufficiency




Option #2: Secure Water Rights by Litigating

®»The “McCarran Amendment” 43 uU.s.C. 666 (1952)
»The U.S. Supreme Court ruled that the “McCarran
Amendment” applies to Indian water rights

®» States can require Indian water rights to be litigated in
State courts as part of a General Stream Adjudication
that decides all valid water rights of every stream within

the State borders (Colorado River Water Cons. Dist. v. U.S., 424 U.S.
800 (1976)




The FBIC’s water rights are now part of the
State Water Court Litigation

» |n 2013, the Montana Legislature put an expiration date on
Its Montana Water Rights Commission to end the effort to
negotiate and settle Indian water rights

» The U.S., as trustee of the FBIC water rights, filed the FBIC

water rights claims with the State Water Court by June 30,
2015

» The FBIC is now on track to have its water rights litigated in
the State Water Court; non-Indian water users can file
objections to our claims

» The Water Court must issue all preliminary decrees by 2024




The Risk of Litigation In the State Water Court

» Uncertainty with the State court rulings about your water
rights: priority date, quantity, sources of water, administration

» A “paper water right” — no funding, your water rights are only
on paper and cannot be developed without substantial
funding

» No funding for water conveyances & water-retaining facilities,
such as dams and reservoirs & marketing Tribal water

» No economic development
» No |and transfers

» No water development? non-Indians will continue to use your
water



Allottee Rights to Use Tribal Water

» Allottee rights to use FBIC water for irrigation are
protected by federal law, 25 U.S.C. § 381

»The Secretary shall secure a just and equal distribution
of the use of water for irrigation among the Indians
residing on the reservation

» \\Vater Rights Settlement Act
» |ncorporates § 381 into the Act

» Act provides that: “Each allottee shall be provided
tribal water rights that are equivalent to or exceed the
tribal water rights that allottees have on the day
before the date of enactment of the Act.”




Waliver & Release of Water-related Claims

» |[ndian water settlements include monetary
compensation for damages because the United States
has mismanaged Tribal water rights—breached its trust
responsibilities to the Tribes

» The Federal Government and the Tribes must reach an
agreement on the amount of funding owed the Tribe for
these damages

®» The FBIC settles its claims—recelives funds and land
transfers

» The U.S requires the FBIC to “walive & release” its water
claims against the United States—no future lawsuit related
to the Tribes’ Indian water rights



FAQ

» \Vill the Tribal members vote to approve the Water
Settlement?

» Yes; (5.3113 Bill, pg 99); It cannot be implemented unless the
members approve it

» Are we selling our water?

= No; (S.3113 Bill, pg 16-17); only “temporary” use of the Tribal Water
Is allowed; the FBIC cannot and will not sell its Indian Water Rights

» \Vill the FBIC have authority over the Tribal Water Rights?
= Yes; (S.3113 Bill, pg 16-17)

» Can the settlement funding be distributed as per capita
payments?

» No; (S.3113 Bill, pg 111); U.S. policy for Indian water settlements is
that funding must be used for water development
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WATER RIGHTS AND
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MILK RIVER BASIN WATER RIGHTS

THE WINTERS RIGHT OF 125 CFS FOR THE FORT BELKNAP IRRIGATION PROJECT
(10,425 ACRES) IS RECOGNIZED IN THIS AGREEMENT

AN ADDITIONAL 520 CFS FOR NEW IRRIGATION USES (19,390 ACRES) FROM
DIRECT FLOW, OR TO BE STORED IN A NEW 60,000 AC-FT “FORT BELKNAP
RESERVOIR”

AN ADDITIONAL 4,000 AC-FT OF MILK RIVER WATER FOR PRESENT AND FUTURE
NON-IRRIGATION USES

THE FRESNO RESERVOIR 1 /7 SHARE IS PROTECTED AS STORED WATER
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PEOPLES CREEK BASIN WATER RIGHTS

EXCEPT FOR VERIFIED USES BY NON-INDIANS UPSTREAM, WEST OF THE
RESERVATION, THE TRIBES WILL HAVE THE RIGHT TO USE THE ENTIRE FLOWS
OF THE PEOPLES CREEK RIVER BASIN FOR ANY TYPE OF USE THAT THE TRIBES
CHOOSE

THE STATE HAS AGREED TO CONTRIBUTE $5 MILLION TOWARD THE
CONSTRUCTION OF AN ON-RESERVATION DAM AND RESERVOIR ON
PEOPLES CREEK WITH A STORAGE CAPACITY OF ABOUT 3,000 AC-FT



BEAVER CREEK BASIN WATER RIGHTS

e NEGOTIATED CLAIMS IN BASIN 40M ARE 8,024 AC-FT PER YEAR FOR
HISTORIC, PRESENT, AND FUTURE USES

Fort Belknap Indian Community Tribes water rights in the/Beaver Creek Basin
N’



MISSOURI RIVER BASIN
AND SUB-MARGINAL LANDS

HISTORIC, PRESENT, AND FUTURE IRRIGATION CLAIMS OF 1,135 AC-FT PER
YEAR FOR 297 ACRES OF HISTORIC AND 18 ACRES OF FUTURE IRRIGATION

USES

LITTLE SUCTION CREEK DIVERSION, IN THE MISSOURI RIVER BASIN,
AMOUNTING TO 1,290 AC-FT PER YEAR, WHICH ARE SUPPOSED TO BE
TRANSFERRED TO PEOPLES CREEK IN LAKE SEVENTEEN



STORED WATER IN LAKE ELWELL

CANADA

“  FERGUS

FORT J
BELKNAPR
INDIAN
RESERVATI(

PHILLIPS

20,000 AC-FT PER YEAR OF
STORED WATER IN LAKE ELWELL

THE TRIBES REQUEST THAT THE
SECRETARY OF INTERIOR
ALLOCATE STORED WATER IN
LAKE ELWELL ON THE MARIAS
RIVER



GROUNDWATER

Groundwater that is
connected to surface
water in the valleys is
part of the surface water
right

The Tribes have the right
to develop all deep
groundwater



MARKETING OF TRIBAL WATER RIGHTS

=[N ADDITION TO USING THE TRIBE’S WATER RIGHTS FOR IRRIGATION,
DOMESTIC, MUNICIPAL, COMMERCIAL, INDUSTRIAL, RECREATION, AND
OTHER BENEFICIAL USES, THE TRIBES MAY ALSO MARKET THEIR WATER
RIGHTS AND DERIVE INCOME FROM LEASING THEIR UNUSED WATER

®»THE MONEY DERIVED FROM LEASING THE TRIBE’S WATER RIGHTS CAN BE
USED FOR ANYTHING THE TRIBE ELECTS TO USE, INCLUDING BUT NOT
LIMITED TO PER CAPITA DISTRIBUTION
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COMPREHENSIVE WATER DEVELOPMENT PLAN

l/\ t, THE COMPREHENSIVE WATER DEVELOPMENT PLAN IS NEEDED TO
W ats ESTABLISH THE NECESSARY INFRASTRUCTURE FOR:

the
‘ ? 1. MAKING THE TRIBES’ WATER RIGHTS USEABLE
P ZUAR: 2. THE CREATION OF JOBS ON THE RESERVATION
3. IMPROVEMENT OF LONG-TERM ECONOMIC VIABILITY



FOUR ACCOUNTS

. TRIBAL LAND AND WATER, REHABILITATION, MODERNIZATION AND

EXPANSION: $240,140,000

. WATER RESOURCES AND WATER RIGHTS ADMINISTRATION, OPERATION AND

MAINTENANCE: $61,300,000
. TRIBAL ECONOMIC DEVELOPMENT: $168,390,000

. WATER AND WASTEWATER REHABILITATION AND EXPANSION: $123,280,000
1. GRAND TOTAL = $593,110,000 |
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ACCOUNT 1

Estimated costs
(2011 dollars)

Project Description

1 Rehabilitation, Modernization, and Expansion of the FBIIP $201,905,265
2 Peoples Creek Flood Protection Project $9,272,945
3 Rehabilitation and Modernization of the Southern Tributary Projects $4,352,199
4 Peoples Creek Irrigation Project $6,032,524
5  [Stock-water Distribution System $5,916,583
6 Peoples Creek Wetlands Project $4,555,350
7 |Land Purchases $3,658,125
8 Revolving Loans for On-Farm Development $4,447,008

Account 1 total: $240,140,000
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PROJECT 4

. ' Peoples Creek

Irrigation Unit
_ (1 !107 acreS), |

e ¢
4 @Q\ |




PROJECT 5




PROJECT 6
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ACCOUNT 2

Project Description

Estimated costs
(2011 dollars)

9 Tribal Water Resources Department $22,012,500
10  (Operation and Maintenance Trust Fund $39,287,500
Account 2 total: $61,300,000




PROJECT 9
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ACCOUNT 3

Project Description

11

Tribal Community Economic Development Fund

Estimated costs
(2011 dollars)

$168,390,000

Account 3 total:

$168,390,000
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ACCOUNT 4

Project Description

12

Domestic Water Supply and Wastewater Systems

Estimated costs
(2011 dollars)

$123,280,000

Account 4 total:

$123,280,000




</

PROJECT 12

MAP LEGEND

® POTABLE WATER WELLS FOR
INDIVIDUAL HOME SITES

— NEW WASTEWATER
TREATMENT FACILITIES

— AREAS TO BE SERVED BY
WASTEWATER TREATMENT
FACILITIES
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LEGEND

|:| Reservation Boundary
Existing Tribal or Trust Land
Land Transfer (58,553 acres)
B BOR/Dodson (2,541acres)
BLM/Grinnell (14,495 acres)
BLM (10,289 acres)
Il USDA (3,519 acres; )
Federal Total = 30,844 acres
State on-Reservation (20,296 acres)
Il State off-Reservation (7,413 acres)
State Total = 27,709 acres

Scale in Miles

FORT BELKNAP

INDIAN RESERVATION |

i

|
|

AREA
OF
DETAIL
Montana

LAND TRANSFERS

e State Lands: 27,709 acres

* Federal Lands (BLM): 10,289 acres
* USDA Lands: 3,519 acres

* Grinnell Lands: 14,495 acres

* USBR Dodson Lands: 2,541 acres

* Total Federal: 30,844 acres

* Total Federal and State Lands: 58,553 acres



Progress in the U.S. Congress

® Introduced in the Senate by Senator
Tester on December 19, 2019

= Working on House introduction

® Finalizing a bill for introduction
takes months of work with
congressional offices

i



Support for Water Settlement Bill
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Overview of Congressional Process

Introduction Hearings

Signed into
Law

Floor votes Pass Congress




CONGRESSIONAL STRATEGIES

BUILD SUPPORT AND CREATE MOMENTUM
EDUCATE MEMBERS OF CONGRESS

GET HEARINGS IN THE HOUSE AND SENATE

PUSH FOR BILL TO BE VOTED OUT OF COMMITTEES
LOOK FOR “VEHICLES” TO PASS THE BILL

PASSAGE IN BOTH THE HOUSE AND SENATE DURING THE SAME
CONGRESS (116™ CONGRESS — TWO YEARS)

BUILD ON WORK DONE IN PRIOR CONGRESS
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