The Case Against Virginia's 2026 Reproductive Freedom
Constitutional Amendment

Purpose: A structured presentation of the principal constitutional and public-policy arguments an
opponent of the proposed amendment could make. The focus is the amendment's actual legal
structure, including its third-trimester provisions and the balance between reproductive freedom and
protection of viable unborn life.

The Question Before Virginia Voters

Virginia voters will be asked whether the Constitution should protect decisions concerning prenatal care, childbirth,
postpartum care, birth control, abortion, miscarriage management, and fertility care; protect providers and patients from
punishment for those decisions; and permit restrictions on third-trimester abortion except when the patient's health is at
risk or the pregnancy cannot survive.

A principled argument against the amendment does not require opposition to contraception, prenatal care, fertility
treatment, miscarriage treatment, or medically necessary treatment during pregnancy. The central question is whether
these matters, together with a broad constitutional abortion right, should be combined into a single fundamental right
under the Virginia Constitution.

1. The Ballot Question Does Not Fully Convey the Breadth of the Constitutional
Language

The full amendment is more specific than the ballot summary. It permits Virginia to regulate abortion during the third
trimester, but provides that the Commonwealth may not prohibit an abortion when, in a physician's professional

judgment, it is medically indicated to protect the pregnant individual's life, physical health, or mental health, or when the
fetus is not viable.

The explicit inclusion of mental health is important. Voters should evaluate the constitutional language itself, not merely

the abbreviated description appearing on the ballot.

2. The Amendment Does Not Establish an Independent Constitutional Protection
for the Viable Unborn Child

The amendment creates an explicit fundamental constitutional right to reproductive freedom for the pregnant individual. It
does not create a corresponding express constitutional right or protection for the viable unborn child.

During the third trimester, Virginia may regulate abortion, but its authority is limited whenever a physician determines that
abortion is medically indicated to protect the pregnant individual's life, physical health, or mental health.

An opponent can therefore ask whether, once an unborn child is viable and capable of surviving outside the

womb, Virginia's Constitution should expressly recognize a governmental interest in protecting that child's life.

3. 'Mental Health' Creates an Important Third-Trimester Question

The amendment does not itself define the severity of mental-health condition necessary for the third-trimester exception.
It does not specify substantial impairment, serious psychiatric illness, permanent injury, imminent danger, suicide risk, or
psychiatric emergency.

Instead, the constitutional standard turns on whether a physician determines that abortion is medically indicated to
protect the pregnant individual's mental health. The legitimate constitutional question is how broadly that exception may
ultimately be interpreted.

4. The Decision Is Expressly Entrusted to the Physician's Professional Judgment
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Physicians appropriately make medical judgments every day. But the constitutional issue is whether the professional
judgment of a physician should also determine when otherwise permissible state protection of a viable third-trimester
fetus must yield.

The constitutional text does not itself prescribe a particular severity threshold for the physical- or mental-health condition.

5. 'May Regulate' Is Different From 'Shall Protect'

The amendment says the Commonwealth may regulate abortion care during the third trimester. It does not require
Virginia to prohibit elective third-trimester abortion, state that Virginia shall protect viable unborn life, or create a
constitutional presumption favoring preservation of fetal life after viability.

For voters who believe viability creates a compelling governmental interest in protecting unborn human life, that

distinction is significant.

6. The Amendment Would Constitutionalize Abortion Policy

Once a fundamental right is placed in the Constitution, ordinary legislation becomes subordinate to that right. Future
General Assemblies could not enact stronger protections for viable unborn children if those protections conflicted with the
constitutional provision.

The issue therefore concerns not only today's abortion policy, but also how much authority future elected legislatures
should retain to adjust that policy.

7. The Amendment Uses a Demanding Constitutional Standard

The amendment protects reproductive freedom against governmental burdens unless the government can satisfy a
demanding constitutional standard involving a compelling state interest and the least restrictive means.

This could subject laws affecting reproductive decisions to one of constitutional law's most exacting forms of judicial

review.

8. 'Directly or Indirectly' Burdening the Right Is Broad Language

The amendment reaches not only outright prohibitions but governmental actions alleged to directly or indirectly deny,
burden, or infringe reproductive freedom.

Future courts may therefore be asked to determine whether a wide range of regulations impose unconstitutional indirect
burdens.

9. The Amendment Combines Many Different Issues Into One Constitutional Right

The proposal encompasses prenatal care, childbirth, postpartum care, contraception, abortion, miscarriage
management, and fertility care.

A voter may strongly support contraception, miscarriage treatment, prenatal medicine, IVF, and fertility treatment while
holding substantially different views concerning elective abortion, particularly late in pregnancy. The ballot does not allow
those issues to be considered separately.

10. Contraception Can Be Protected Through Ordinary Law

Virginia has demonstrated that reproductive-health protections such as access to contraception can be established
through ordinary legislation.

The constitutional question is therefore not whether contraception should be protected, but whether protecting it requires
simultaneously constitutionalizing the amendment's abortion standards.

11. The Amendment Transfers Important Policy Questions to Courts
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Terms such as fundamental right, compelling state interest, least restrictive means, burdened, mental health,
medically indicated, and professional judgment will require judicial interpretation.

Disputes over their meaning will ultimately be resolved through constitutional litigation. An opponent can question
whether difficult policy choices involving abortion regulation, fetal viability, medical standards, and professional regulation
should be removed to this extent from ordinary democratic policymaking.

12. The Third Trimester Is Different Because Viability Changes the Question
By the third trimester, a fetus may be viable outside the womb. For many voters, that creates a materially different ethical

and legal question from abortion early in pregnancy.

A constitutional framework can protect physicians' ability to save a mother's life while also recognizing an interest in
viable unborn life. Opponents can argue that the amendment does not adequately establish that dual protection because
it expressly constitutionalizes the pregnant individual's right without a corresponding express constitutional protection for
the viable fetus.

13. Protecting a Mother's Life Need Not Eliminate Protection for Viable Unborn
Life

Opposition to the amendment does not require arguing that physicians should be unable to act when pregnancy
threatens a woman's life or serious health interests.

A different constitutional approach could expressly protect the mother's life and health while also requiring protection of
viable unborn life whenever medically possible. The proposed amendment does not expressly establish that dual
obligation.

14. The Amendment Could Make Future Moderate Compromises More Difficult

Many Virginians may favor broad access early in pregnancy, exceptions for serious medical circumstances, unrestricted
emergency treatment to save the mother, miscarriage care, contraception, and fertility treatment while also favoring
stronger protections for viable unborn children late in pregnancy.

Once the proposed language becomes constitutional law, future compromises must fit within that constitutional right and
its judicial interpretation.

15. Constitutional Rights Are Difficult to Change

Ordinary statutes can be amended when experience reveals unintended consequences. Constitutional provisions are
intentionally much harder to alter.

The question should therefore be more precise than whether one supports reproductive freedom. Voters must decide
whether they want this exact constitutional language governing reproductive policy for years to come.
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Strongest Supporter Arguments - and the Counterarguments

“Women need constitutional protection so politicians cannot interfere with private medical
decisions.”

Counterargument: Medical privacy is important, but the state also routinely regulates medicine to protect patients and
other compelling interests. The difficult question arises when pregnancy involves a viable unborn child, at which point an
opponent can argue that Virginia has legitimate interests in both the pregnant woman and viable unborn life.

“The amendment specifically allows Virginia to regulate third-trimester abortion.”

Counterargument: Yes. That point should be stated accurately. But the amendment also establishes circumstances in
which Virginia may not prohibit abortion, including when a physician determines it is medically indicated to protect
physical or mental health. The disagreement is therefore about how much constitutional authority Virginia retains to
protect viable unborn life.

“Late-term abortions are rare and generally involve tragic medical circumstances.”

Counterargument: Frequency does not determine whether constitutional language is sound. Constitutions establish
rules that also govern uncommon and difficult cases. Voters must decide whether the proposed legal standard is
appropriate whenever such a case occurs.

“Doctors, not politicians, should make medical decisions.”

Counterargument: Physicians should make medical judgments, but legislatures have long established boundaries for
medical practice through licensing, informed-consent requirements, standards of care, controlled-substance laws, and

other regulation. The constitutional question is whether elected government retains a legitimate role in protecting viable
unborn life.

“The amendment is necessary to protect contraception and fertility treatment.”

Counterargument: Those issues need not be inseparably connected to abortion. A voter can strongly support
contraception, IVF, prenatal treatment, miscarriage care, and fertility medicine while opposing the particular abortion
provisions in this amendment.

“Mental health is health.”

Counterargument: Mental health is unquestionably an important component of health. The constitutional concern is that
the amendment does not specify the severity of mental-health threat necessary to override a third-trimester restriction
involving a viable fetus. An opponent can reasonably ask whether a more precise threshold should apply.

Conclusion

A principled case against this amendment does not require opposition to reproductive medicine, contraception, fertility
treatment, prenatal care, miscarriage treatment, or emergency intervention to protect a mother's life.

The central concern is that the amendment combines those forms of care with a broad new fundamental constitutional
right that includes abortion. During the third trimester, it permits regulation but expressly limits prohibition when a
physician determines abortion is medically indicated for the pregnant individual's life, physical health, or mental health, or
when the fetus is not viable.

The amendment does not itself define how serious a physical- or mental-health threat must be. It places substantial
weight on physician judgment, subjects governmental restrictions to demanding constitutional review, and does not
establish an independent express constitutional protection for viable unborn life.

Virginians should therefore ask not simply whether they support reproductive rights, but whether this particular
definition of reproductive freedom, including these particular rules governing abortion and viable unborn life,
should be permanently placed in Virginia's Constitution.
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Note: This document presents an opposition analysis of the proposed amendment. Readers should consult the official Virginia ballot materials
and final constitutional text for the controlling language.
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