In the Court of Common Pleas of Berks County
Orphans' Court Division
In re: Kemp Family Cemetery
File No. 87273
Settlement Agreement
By and through this Settlement Agreement (the "Agreement"), the parties to the above
captioned matter, Brenda Winkler, Juli Winkler, Meredith Brunt Goldey, and Linda Landis
Heffernan (collectively, "Petitioners"), Duke Realty Limited Partnership ("Duke Realty"}, and
Carol J. Wessner and Charles D. Wessner (the "Wessners"} hereby agree to the following terms,
which shall be memorialized and presented to the Court by Duke Realty for approval in the fom1
of a joint proposed Final Decree, in resolution of the Petition to Open/Strike filed by the Petitioners
on January 25, 2021 (the "Petition") and the Preliminary Objections thereto filed by Duke Realty
on February 25, 2021, as Joined by the Wessners on February 26, 2021:
I.
Duke Realty's obligations and any of Wessners' commitments hereunder are
contingent, expressly conditioned, and shall only be enforceable upon (i) closing on the purchase
of the property located at 4 Hilltop Road, Maxatawny Township, Pennsylvania, I 9530 (the
"Property"); and (ii} receipt of a duly authorized and fully executed lease for Lot 3 of the Valley
Logistics Park (the "Project") from East Penn Manufacturing Co. ("East Penn") and
commencement of vertical construction under the lease. Without the concessions made by Duke
Realty's prospective tenant East Penn this Settlement is not possible.
The Wcssners and Duke Realty agree that they will not relocate or remove the
2.
remains interred in the Historic Kemp Family Burial Ground' (the "Burial Ground''), which is
located on the Property. Provided, however, that the Wcssners' agreement herein shall apply only
to the extent that (i) the Property remains under Agreement of Sale with Duke Realty; (ii) that
transaction proceeds to a settlement/closing ("Closing"), at which time Duke Realty takes title to
the Property; and (iii) the Wessners are paid in full for the purchase price of the Property. If the
foregoing events do not occur, the Wessncrs shall have no duties or obligations hereunder, and
they shall not be barred, prevented or precluded from seeking in the future, either on their own or
through some designcc or assignee, permission from the Court upon notice to Petitioners to
relocate or remove the remains interred at the Burial Ground.
3.
Duke Realty will perform the following tasks, using its best efforts and at its sole
expense, in order to restore and reconstruct the Burial Ground, which are intended to be one-time
tasks (unless explicitly stated otherwise):
(a)
Reconstruct the currently crumbling and deteriorated brick wall
· surrounding the Burial Ground, including the installation of footers to ensure the long-term
physical integrity of the reconstructed wall. The wall shall be capped; efforts will be made to
1
This definition is used solely as a result of Petitioners' preference for purposes of this
Agreement only. It is not intended to refer to, or otherwise ascribe any meaning to, the term or
any similar tcnn as may exist under Pennsylvania law and shall not be construed as an admission
by Duke Realty or by the Wessners.
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(a)

Notice to Duke shall be sent to:

(b)
(c)
(d)

Notice to the Wessncrs shall be sent to:

Notice to each Petitioner sha11 be sent to:
(i)

11.
The Petitioners will refrain from publicly or privately opposing Duke Realty's plans
and/or applications to Maxatawny Township and any and all State or Federal agencies related to
the permitting for construction of the Project. By agreeing to refrain from opposing the Project.
the Petitioners specifically agree that they will refrain from, among other things, supporting.
through monetary contributions or otherwise, any individuals or groups in their efforts to oppose
the Project or to challenge any favorable decisions, rulings or pennit issuances by any
governmental agencies. Notwithstanding the foregoing, no finding of breach of this Paragraph can
be had, in whole or in part, on (a) communication as between Petitioners, (b) conduct by a
Petitioner's spouse or immediate family member, or (c) aiding or communication as between any
Petitioner and that Petitioner's spouse or immediate family member.
12.
The Petitioners. on their own behalf and on behalf of their representatives,
attorneys, agents, successors, heirs and assigns or assignee of any of the above (the "Releasing
Parties"), hereby release and forever discharge the W cssncrs of and from all claims, of whatever
kind, that Releasing Parties have made, could have made, or could in the future make against the
Wessners that in any way relate to or arise out of the Petition so long as the three conditions set
forth as items (i) through (iii) of the second sentence of Paragraph 2 are fully met and satisfied.

13.
This Agreement is expressly conditioned upon the Berks County Court of Common
· Picas, Orphans' Court Division's approval of all of the specific terms and conditions contained
herein without modification. If the Court fails to grant such approval, or modifies any of the terms
and conditions herein, this Agreement will terminate and be of no force and effect unless the parties
agree in writing to waive the application of this provision.
14.
If the conditions precedent stated in Paragraphs I, 2, and l 2 are not met, then this
Agreement is void and each party respectively reserves a right to take positions as that party solely
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