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Coverage ABCs
Policy Exclusions May Block Pollution Claims

then:fore ought to be construed in the in-
Sl.!I'ed's fiMlr as providing COVerage,

Under an occurrence-based commer- In Pipejitttn. twO policies were in-
cial general liability policy. policyholders. . vulved.. the Westchester policy and an In-
until relatively recenur, had dutifully ternadcnal Insurance Co. policy. The
made their poUution claims under Cover- Westchester policy defined personal in-
age A. which provides for -bodily injury jury as including "wrongful entry or evic-
and property damage liability.' The Cov- tioo or other invasion of the right of pO-
erage A choice is logical in tight of the vall!!OCC"q,anry."The policyholder ~
nature of pollution and ~vironmental that its pollution claim fell within dUs pn)'
claims. which involve allegatioas of physi- vision. The insurer argued that it5 per-
cal harm to a claimant's body or {rCPertY. sona1 injury provision only covered con-

Coverage B. on the other hand. was duct -1.IIII1ertaken by one claiming an in-
created to cover "personal and adveni~ te~t in propertY. and [who alsol in-
inl injury liability: Traditionally. the rmded to depriYe the injun:d party of its
scope of Coverage B had been IimW!d to right to prMtely oc:orpy rh2t property.-
claims affectinl possessory rights. . The court agreed with Westchester
Nidlt1l& It Gmzt AIIIm'a:nI bu. Co.• 169 that the term -eviction" referred to
Cal.App.3d 766 (1985). However. in "actions taken·by landlords with the
recent years polkyholdtn have tried. to intent to deprive tI:IlaIltS of their ri8ltt to
ignore the pmonal injury pnMsioo's n- ocx:upyor enjoy Ieaaed premi3es. - How-
ditiooallimitsin an atmIPt to ~ the eYer. the court seated that the -cardHD
advene effects poiIutiorl exdllsjon c:Jau. phni:se 'ocher iDvasioo of the ri;bt to prl. .
es tme on their envirOrImentalclaims. vare OCOlpancy' .•_ has a less precise

Policyholdtn' attemptS at exp;mdin& rnevtjrqr... NochiDaintbepl1raseseems The Titcuc court stared the test as
the scope of coveraae cbims have in- to require that the 'invader' bear any bein. what the insured could
volYed a ~ azradt. They argue intI:at to deprive the oo:upmt of poaes- ~ reasonabI:y ~ and
that all paUutiOD exclusion clauses - sin V1e'M!din this light the tenD clearly that there.wet1: three ~ groWlds
whether absolute or limited by sudden encompasses the tortious conduct forru&ngthattherewuDOdutytodefeM
aod acQdentli provisions - apply soiely aBeael in {the underlying} complaint. • or indemDify undI:r the polic)t The court
and exdusM:ly to Cowna'e A mil have As to wrongful entry. the court COD> explained: '"The tI!nD 'other invasion of

.-.- ... - -~ _. - ---·"-·-noefiecton~:f5;-aahh. zbt~ erictioa. a wrongful $0- the-riihr-of privUlin)ccupanc:yr=dl:lWS
neric and broad Iaquaae used in !be per- try CIIl be cm:urnimed-without intmtiq meEna'. and c:oorent from !be prec:edin2.
soaal in;ury cliaDe fDuDd in Cawna'e B to deprive !he occnpmt of his right of ee- I~ 'wToa&ful enu-y or eviction.'
allows for c:ovenge of daims that are ClJIlIDCY.- Sudllaquaae CODDoteSdisruptions of
based on irA.whertl!1lt con12mjnarioa of By ~ the ejusdein geueris rule. !he ability of a landowner to aauaIIy oa::u- .
~ propt:rt)t the court concluded that the at.ch-alI py hit property, not ~ injuries to prop-
The ant ~is ~ inPft» phraIe -ocber inwsion of !be right at iri- er1J •..[W1e do not ~ it is objec.1ive-

jitms W~ Etbu:tI:iInuJlFdIl It Hi:g. va ,.,,~ 'as not IimiD:d to COIl- iy n!2!IODabJe for 3D iDsumi 10 expect 'per-
dtaur F'tn fa Co~976 F.2d 1037 (7th duct that ~ 3D inteat to dispo "II; sonaI injury to mean 'tX'OPertY ciamage:
Or. 1992). ilie second arguzDeJIl is baed ~ Apefitters' poUution claim ~ or to expect contamination of ground
prim:arily on the pre-1986 CGL policy tenlially fell within the !COpeof the Wes- W3II!!r to h:Inn either a '~ riIht or an
wol"diq of the personal injury clause. chesu!r policy under~ B. . 'or::aqancy' right. or to expecl that a bJan.
which IJ'Orides ~ fOr -aDsums Ix' FoUowing this reasoning, the court ket lXlDutbl eJdu:!ion willnc-«:r operate. -
which the insured shall becnme lega1ly then considered Pipefitten' argument In l...tgr.rnuu: FtdItrzIId Mrd:M4l fu 01.•
oblipred to pay as damage becawIe of that the ponutio~oa clause con- 3S Cal..App.4th 1472 (1995). the COW't "*
penoua1 injury.- Covered penaaal injury tamed in the Westcbe:«" policy was limit· . t~ TIIcIIt.The policy contained an ab-
is then deined to include "'WrongiIl entry ed to ~ A. and therdore did not solute pollution exclusion and a definition
or eviction or other irMsion of the right ~ to CoYenge B. A1tz!r enmi.niq the of per.IOual injury that encompassed in-
of priyae oc:nq:rmcy'- Po6cyho\den have clause's plain language. the court cee- jury resulting from -wrongful eQll"y or
argued that the words ·other invasion of chlded that it was Iimiled in its appIic:3Iicn e'ric::Ilcxl or Other invasion of the right to
the right of private occupancy'" is broad to ~ A so that ~ claim priqte oa:upancy.- The court reasoned
enough to ct1Y't:r poDutioa claims. and that under Ccverage B was unaffected. Coo- that the issue was wMdler Federated had
the provision is at best ambiguous and sequendy. Wesu:hesrer had a duty to de- a duty to defend the Legarns against a

fend Pipefiaer.L poDution claim. and concluded that there
By contrast. the International policy wu no coverage. "To intefl)ret ground

cont3ined a pollution exclusion that. unlike water poUution as a wrongful enu-y or
the Westchester dauge. eq:x essly stared other invasion of the right to private QC.

!hat it denied -~ for bodily injury. CUpaDty would nullify the pollution exclu-
lX'Operty damage or penonal inF'r am. sian since an property damage caused by
ing aut of the actual..alleged or tfIrea!!ned pollution would simply be recast as per-
discharge ... of pollutants: The court
ruled: -mile disrritt court correctly con-

cIuded that the pollution e:xdusion clause
ban OJVCfait under lntcrnillionafs policy
for any propertY damage or personal
injury Iiabi1ity P\peDaers might incur as a
re;uIl of the (underlying} lirig.uion.•

CaIi1DrniacourtS have reasoned differ-
ently. In Trtmc Co7fJ. It Am.a ~. 22
CaLAolMth 457 (1994). the CGL policy
contliDed an absolute pollution exclusion. .
Titan brought a pollution claim under the
personal injury clause. The court. ~
noting that the i.nSUr'aDce contract was to
be interpreted "as a whole. with each
clause lending mcani.ncto the others.-
stated: The "policy here unambiguousiy
declares it will not pay for either bodily in-
jury or property dama&e when the C3Wle
of such ... is poQution. ... mhe ~
at:b'ded by the penonal injury portion of
the policy {isllimimd to ~ other
thaJ1 the injJry to really which an oc:x:upi.
er of land may suffer when his quiet
eo,joyment of oa:upancy is ciistwiled.~

Chlnye Uwechu-.Ak.,.a. a senIOr
associate in tne environmental law
OI!(lIilIlJl iI!fl i'I tte t.os ~ Q'ftr;e at
CUmw1s & Vtt1ite. ~ n f!I'M.
iOii~ isr.n:It. arecan iPI tn-
cers a-ld pneraI i'I:$UalCe ~
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Exclusions May Block Claims
I ContfrIIed from Pact 1 .. interpretation of this provision was explic-
sonal injury: explained the court. itly recognized in MariettQ. where the

U7tUm Oil Co. u 17ltenratimtoJ lu Co., court stated that of the twO cases (FilM-
31 CalApp.4th 930 (1995) also followed board Corp. 11. Hartford Auide.t, 16
Titmr. A =<: station lessor brought a law- Cal.AppAth 492 (1993), and Tita«),

6- ~FilmboaTd 'IS correct. ••suit against its liability insurer to recover
cleanup costs incurred in rernediating In Fibrtboard the court ruled:
leaks from an underground gasoline ~Al.thoughwrongful entry can describe a
tank. International was the excess carrier. trespass committed for the speciDc pur-
and its policy adopted the terms of the .pose of dispossessing the owner or ClCO.i-
underlying policy, which had a sudden pant ofland ... it can also describe a more
and aa::idental ponution exclusion clause. general. 'simple trespass' involving no in-
The personal injury clauge was defined as tent to digpossess." By conttast. as point-
including, inter alia. "violation of personal eel out in Mamtta: '"Titan Corporation
rights .,' wrongful entry,'" Union Oil ar- seems to depart from California law,
gued that its claim was covered under the .FIl"St, to the extent that the case. by re-
policy's. personal injury provision. to Quiring 'disruption of the ability of a Jand..
which the exclusion did not apply. owner to actually occupy his property:
The court concluded that there was no would find no ~ for trespaSS or

coverage: MIn coDStt'1.liDg insunnce poli- similar claims." .
des. courtS genenJIy inIl!rpret ~ California courts have· been quick to
dauges broIdly and exclusions narrowly. use the CGL poIicy's pollutionexdnsjoo
on This ~oes not mean.. however, that 'IJIIC to prew:nt plaintiffs from uniJaDo:nIlyex-
may ~ ..to ~ ~ where none tending ~ for poIlutioo claims by

~~~~··-~~been~~:-t: .~--.-.-- --< ....-.
was CO¥mIge mr a pollutioa daim under '-- of _.-S.. dear and •.••_ •.• •• t
("-B'MarlitfMaridtlJr- wau: ~a -.......,. •.•••••••por
""' •.•••••• '" IS ~,,..,, lutioo exrbJSioo. cannot rea!IOn8bly haYe
lastlra1Ccc Co. of Nortlt A~c"t'tJ~ 40 expected to have coverage for environ-
c.d..App.4tb 1113 (1995). MII1in ~ mental claims. Despite this iIpproach.
had bodl autoaJOIli1e and: penoaal qury whic:h favon the insurer by applyiq pol-
<D'VErage.me!made a.daim under ~ ~ lution exdwIions to Covenge B. the in-
~ AJtJ:r. notma that sewnl ~ jUdi- surance iDdu.stry bas responded bymocJi.
~~ l.*'~yIed ~~ .fyin&the pe!sonaI injury{X'OYisionsbmd
~ qury ~ not,~'z. inCGLpolic:ies. .
provide coverage for pollution claims 'Ill _..1:4:_": _&. let Fiwbeu the poi:y aIao iDcorpotatai a poIJu. e mU\lW\.AUons are LWutO trst.
tioCl e:lnsion. the MtIMt/JtJcourt pointed the poSt-l986CGl policies. do not have
out that since me policy had no pollution the words -other inva!ion of the right of
adusion. the penona1 injury dIwIe - pri¥ale ocnqlIIDCy.- Secood, in the 199CTs.
by iDcorpor;Iriaa the pbrue -odler mv. the 9C:ope of the erdnSoos in CoYenge B
.SjQa of the right of~ ~ - has been cxpresslyand ~
was susceptible to more than one inter- extended by the words "this UlSUrmce·
pmation and was therei:ft ambiguous. does not apply to 'penooal injury' ,•. an..
The oourt. by foilowioc the ruie that am- ing out of the actual. alleged or tbreatmed.
bigujties are amstrued in favor of the in- di!chari'e. dispenaI. seepage. miaraIion.
sured. i:rund cove;Ig'e to exist. release or escape of pollutants at any
The MtJrUt14court's reasoning does time: These more recent CGL policies

not entirely contradict TIImL The key is clearly and ~ ~ au insured
the scope liven to the definition of frombringirJa a poIJu1Dl claim underthe
wrongful entry. A confiict in the courts' penona1 injury ptOYitIioo.s of Covoeraae B.


