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Coverage ABCs

Pohcy Exclusions May Block Pollution Claims

By Chinye Uwechue-Akpati

Under an occurrence-based commer-

cial general hability policy, policyholders, |

unti] relatively recently, had dudfully
made their poilution claims under Cover-
age A_ which provides for “bodily injury
and property damage liability.” The Cov
erage A choice is logical in light of the
nature of pollution and environmental
claims which involve allegations of pliys-
cal harm © a claimant’s body or property.
Coverage B, on the other hand, was
created o cover pusonal and adverds
ing injury Hability.” Traditionally, the
scope of Coverage B had been hmited w0
ciaims affecting possessory nghta
Nichols a Great Amevican Iax. Co,, 169
Cal.App.3d 766 {1985). However in
recent years pohcyhnlder: have wied to
ignore the persoral injury provision's o
ditiontal lrmits in an amempt 1o by-pass the
adverse effects pollution exciusion claus-
es have on their environmental daims.
Policyhoiders’ attempts at expanding
the scope of cuverage claims have in-
volved a twopronged atack. They argue
that ail pollution exclusion clauses —
whether absuluu: or limited by sudden

— apply solely
andamkmvdymCmumAandhm

neric and broad language used in the per-
sonal injury chmse found in Coversge B
allows for coverage of claims that are
based oa nadvertent contamination of

third-party

“The Srst argament is Bustrazed in Pipe-
fitters Welfare Edwcutional Fend u Wes-
chester Firs Int- Co., 976 F24 1037 (fth
Cir. 1997). Tlie second argurnent is buved
primarily on the pre-1986 CGL policy
wording of the personal infury clause,
witich pravides coverage for "all suars for
which the insured shall become legally

or eviction or other invasiot: of the right
. of private cocupwncy.” Icders have
argued that the words “other ivasion of
the right of private occupancy” is broad
enough to cover pollution claims, and that
the provision is 31 best ambiguouy and

Chinyes Uwachue-Akpati, 3 senor
associate it the snvironmental aw
OeperYrert n he Los Angeles offios of
Cummins £ \White, specializes n ers

thersfore pught to be construed in the v
sured's favor as providing coverage.
In Pipefitters. two policies were in-
volved, the Westchestar policy and an In-
ternational Insurance Co. poiicy. The
Westchester policy defined personal in-
ury as including “wrongful enry or evic
tion or pther invasion of the right of pri
vate ocrupancy.” The policyholder argued
that its poliution claim fell within this pro-
vision. The insurer argued that its per-
sonal infury provision only covered con-
duct “undertaken by one claiming an in-
teresat in property, and {who alse| in-
tended to deprive the injured party uf iy
right o privately occupy that property.”
The court agreed wuh Wesichester
that the term ~eviction” referred to
actions tzken by landlords with the
intert t0 de;nve tenanty of their ngh: o
ocoupy or enjoy leased premises.” How-
ever, the court stated that the “catch-all

phrase ‘other invasion of the right to -

vate ocoupancy” ... has a less precise
mm.-.WmﬂmMm
to require that the ‘invader’ hesr any
intent to deprive the occupent of posses
m‘ﬁewedmmnﬁgm.memmm
encompasses the tortious ccmduct
alleged in [the underying]

As to wrongful entry, the court Cone

-y effect on-Coverage 5. and that the ge—cinded that uniike eviction, a wrongful e

¥ can be comnitted “without intending
0 deprive the occupak of his right of oc-
cupsncy” .

By appiving the sjusdern generis rule,
the court conciuded that the catch-all
phrase “other invasion of the right of pri-
vate orcupancy” was not imited to coo-
duct that required an intent o disposeees:
thereiore, Plpefittery’ poliution claim po-
tentially fell within the scope of the Wes
chester pobicy under Coverage B. )

Following this reasoning, the court
then considered Pipefitters’ argument
that the poflution-exclusicn clause cone
ained in the Westchester pobcy was limit-
ed o Coverage A, and therefore did not
apply o Coverage B. After sxaminmg the
clause’s plain language, the court cone
chuded tha it was limited in its application
w Coverage A so that Pipefitters claim
under Coverage B was unaffected. Cone
sequmﬂy Wesmhmhadadutywde.

fend Pipefiters.

By contrast, the Intcmanonzl policy

property damage or personal injury ariy
ing out of the acnyal, alleged or threatened
discharge ... of pollutants.” The court
ruled: “[Tihe district cowrt correctly con-

cluded thar the poflurion exchision clause
bars coverage under [nternational’s policy
for any property damage or personal

ently. In Tian aAmCaml:y'”
CalApp.dth 457 (1994), the CGL policy
contzined an absolute polhution exchusion. |
‘I‘mbm_zg}uapommondmmd«ﬁm
personal injury clause, The court. after
noting that the insurance contract was ©
be interpreted “as 2 whole, with 2ach
clause lending meaning 10 the others,”

stated: The “policy here wambiguously
declares it will not pay for either bodily in-
Jury of property danage whea the cause
of such ... i poButions. ... [TThe coverage
afforded by the personal injury portion of
the policy {is] Gmited to darnages other
than the injury to reaity which an ocoupe
er of land may suffer when his quiet
enpymtufmmcyumd.

Ahe Tilan court stated the test as
bemg what the insured couid

mm,mmammm
for ruling that there was 0o duty tn defend
or indernmify ynder the policy. The court

“The term “other invasion of

explained:
- the-right of private oceupancy” draws——

mexning and contant from the preceding
language: ‘wrongful entry or eviction.’
Such language connotes disruptions of
the abifity of 2 hindowner 10 actually ocor
py his property, not nrere injuries to prop-
oty ... [Wie do not believe it is objectives
iymhbﬂurmmcdmmw
sonal infury’ to mean ‘property damage,
or t0 expect contamination of ground
water tn harm sither a ‘privaie’ right or an
mmfnmummmxabm
ket pollution exclusion wili never operate.”
Its Logrer i Fedevated Mutual ins. Co.,
35 Cal App.4th. 1472 (1995}, the court fok-

. lowed Titgw. The policy contained an ab-

sohute pollution exclusion and a definition
ufpumnalmmdatmcﬂm
jury resuiting from “wrongful entry or
evmwcmu*mofmcnghtm
private occupancy.” The court reasoned
that the issue was whether Federated had
a duty to defend the Legarras against 2
pafution claicn, and concluded that there
was 0o coverage. “To interpret ground
water poliution 43 a wrongful enty or
other invasion of the right to privame oC-
cupancy would nullify the pollution exciu-
sion since all property damnage caused by
poliution would simply be recast as per

Phomme turn to Page §
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Exclusions May Block Claims |

Continued from Paga? interpretation of this provision was explic-
P . itly recognized in Mariefta, where the
ot oot tecur, | IO N T
37 Cal App.4th 930 (1995) also followed board Corp. v Hartford Accident, 16
Titan. A gas station lessor brought a bw- CaI_AppAt;x 492 (1?'93) , and Titan),
suit against its liability nsurer o recover - £ibreboard is correct”
cieanup costs incuurred in remediau"ng {n Fibfebaard thc court !‘uled:
leaks from an underground gasoling “Although wrongful entry can describe 2
tank. International was the excess carrier, Tespass comumitted for the specific pur-
and its policy adopted the terms of the pose of dispossessing the owner or occu
underlying policy, which had a sudden muf!wd..-itmaiso@am’beamom
and accidental pollution exclusion clause.  general, 'simple trespass’ involving ne in-
The personal injury clause was defined s tent to dispossess.” By contrast, as point-
including, inter alia, “violation of personal  ed out in Marieita: "Titan Corporation
rights ... wrongful entry.” Union Of ar- seems to depart from California law.
gued that its claim was covered under the  First, to the extant that the case, by re
policy’s_personal injury pravision, to  quiring ‘distuption of the ability of a land-
4 which the exciusion did not apply. owner to actually cccupy his property,
The court conchuded that there was 00 would find no coverage for trespass or
coverage: “In construing insurance polr  similar ciaims.” .
cies, courts generally interpret coverage €alifornia courts have been quick
clauses broadly and exclusions narrowly.  use the CGL policy’s poliution exclusion
... This does not mean, however, that We 1 prevent plaintiffs from unilaterally ex-
may strain to find coverage where 000€  tending coverage for pollution clims by
wmmmbly.mmded. i using personal injury provisicus. The rea-

|-~ - One CaEifornia-case-holding that there — o, nin o hay been: that an-insured: i the
was coverage for a pollution claim under fac?gsmhadmandumbimmpo}
Coverage B is Martin Marietta Corp. 2 pytion exciusion, cannot ressonably have
Insurance Co. of North America, 40 expected to have caverage for environ-
mmmmm Mariet™ o ontal claims. Despite this approach,
and made chinmmm&emmht-, which favory the iosurer by applying pok
coverage, ana A ® 2 lution exclusions to Coverage B, the in-
@m_mmmmmm surance industry has responded by mods
smﬁmchmmﬂn«mmhk in CGL pﬁi_ .mm? provisions found
pmdaegcmg;:qr pollution claims The modifications are twofold. First.
when the policy aiso focorporates a pola 1986 CGL policies.do not have
o e oo i o0 plion (e words “other ivasion of the right of
: s . private occupency.” Second, I the 19907,
exchusion, the persons] ITiury CRUSE — e scope of the exchisions in Coverage B
: gmofme' dp’h&ommi?* has been expreasly and unambiguously
'%mu;'ﬁetmmmﬂiwminm' gﬂ&:;dwﬂ;:mrﬁ!mmmm
Theu:;t.by;;wmgthemhmatm ing out of the actual, alleged or threatened
biguities are construed in favor of the ipe  discharge, dispersal, seepage, migration,
sured, found coverage t exist. release or escape of poliutants at any
The Marietta court’s reasouing does time.” These more recent CGL policies
not eatirely contradict Titax. The key is  clearly and expresaly prevent an inwred |
the scope given to the definition of from bringing a pollution claim under the |
wrongful entry. A conflict in the courts’  personal mjury provisions of Coverage B.




