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STATE OF NEW MEXICO 
COUNTY OF RIO ARRIBA 
FIRST JUDICIAL DISTRICT COURT 

 
Case No.: D-117-CV-2015-00345 
 

U.S. BANK TRUST NATIONAL ASSOCIATION, AS  
TRUSTEE OF THE CHALET SERIES IV TRUST, 

 
Plaintiff, 
 

v. 
 

ESTATE OF ROSE R. MARTINEZ AKA ROSE E. MARTINEZ, DECEASED;   
FELIX J. MARTINEZ A/K/A FELIX JOE MARTINEZ; MARCELINA MARTINEZ; 
UNKNOWN HEIRS, DEVISEES OR LEGATEES OF ROSE R. MARTINEZ, DECEASED; 
AND OCCUPANTS OF THE PROPERTY, IF ANY.  
 

Defendants. 
 

MOTION FOR SUMMARY AND DEFAULT JUDGMENT 
 

Pursuant to NMRA, Rule 1-056 Plaintiff U.S. Bank Trust National Association, as Trustee 

of the Chalet Series IV Trust (“Plaintiff”), by and through its counsel Houser LLP (Solomon S. 

Krotzer, Esq.) hereby respectfully moves for summary judgment on all claims in this foreclosure 

action against Defendants.   

INTRODUCTION AND OVERVIEW 

This is a judicial foreclosure.  Summary judgment is appropriate because:  (1) Plaintiff has 

presented uncontroverted evidence establishing that Plaintiff is the “person entitled to enforce” the 

subject note and mortgage pursuant to applicable provisions of New Mew Mexico’s Uniform 

Commercial Code and interpreting case law; (2) Plaintiff has presented uncontroverted evidence 

establishing that the subject loan is in default; (3) Plaintiff has presented uncontroverted evidence 

concerning the amounts due; (4) Plaintiff has presented uncontroverted evidence that Plaintiff’s 

lien is a first-position lien and is superior to any purported interest of any other named defendant; 
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and (5) Defendants have failed to present any meritorious affirmative defenses.  RTC Mortg. Trust 

1994-S3 ex. rel. Trotter Kent, Inc. v. Guadalupe Plaza, 918 F. Supp. 1441, 1445 (D.N.M. 1996) 

(citing Kepler v. Slade, 1995-NMSC-035, ¶ 7).  Therefore, Plaintiff is entitled to a monetary 

judgment, decree of foreclosure, and an order of sale of the mortgage property.   

LEGAL STANDARD 

Summary judgment is appropriate if the record reveals no triable issues of material fact 

and the moving parties are entitled to judgment as a matter of law.  Duran v. New Mexico 

Monitored Treatment Program, 2000-NMCA-023, ¶ 28, 128 N.M. 659.  (Emphasis added.)  The 

presence of a material issue of fact cannot be based on speculation and a fact is material for 

purposes of summary judgment only if it will “affect the outcome of the case.”  Parker v. E.I. 

DuPont de Nemours & Co., Inc., 1995-NMCA-086, ¶ 9, 121 N.M. 120.  (Emphasis added.)   

 Summary judgment is proper when the moving party has met its initial burden of 

establishing a prima facie case for summary judgment. Romero v. Phillip Morris, Inc., 2010-

NMSC-035, ¶ 10, 148 N.M. 713.  Once this prima facie showing has been made, the burden shifts 

to the non-movant “to demonstrate the existence of specific evidentiary facts which would require 

trial on the merits.” Id.    

STATEMENT OF UNDISPUTED MATERIAL FACTS 

I. ORIGINATION AND TRANSFERS 

1. On February 16, 2007, Defendant Rose R. Martinez (“Borrower Defendant”) 

executed a promissory note (“Note”) in the amount of $119,000.00 secured by a Mortgage 

recorded in the office of the Clerk of Rio Arriba County on March 12, 2007 as Document No. 

200701795 (hereinafter “Loan”) against real property commonly known as 737 State Road 76, 

Chimayo, NM 87522-0232 (hereinafter “Property”).  See Affidavit in Support of Motion for 
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Summary Judgment (“Affidavit”), ¶ I(1). 

2. The original “lender” as the term is defined in the Note and Mortgage was 

Countrywide Home Loans, Inc. (“Original Lender”). See Affidavit, ¶ I(2). 

3. Michele Sjolander, Executive Vice President, Countrywide Home Loans, Inc., 

indorsed the Note to blank.  See Affidavit, ¶ I(3). 

4. The Original Lender subsequently transferred and assigned the Loan to Bank of 

America, N.A., who subsequently transferred and assigned the Loan to the original plaintiff named 

in this action Ditech Financial LLC FKA Green Tree Servicing, LLC (“Green Tree”).  See 

Affidavit, ¶ I(4) and (5). 

5. As part of the transfer to Green Tree, Green Tree’s predecessor delivered the 

original “wet ink” Note to Green Tree and also signed an Assignment of Mortgage to Green Tree 

that was recorded on September 18, 2015 in the office of the Clerk of Rio Arriba County as 

Document No. 2015-04457.  See Affidavit, ¶ I(5). 

6. When this action was filed on October 8, 2015, the original plaintiff was in 

possession of the original “wet ink” Note indorsed to blank through counsel.  Specifically, the 

Bailee Letter signed by Green Tree’s prior counsel Rose L. Brand and Eileen Halladay with Green 

Tree shows the original “wet ink” Note and other origination documents were held with Green 

Tree’s custodian until they were relinquished to Rose L. Brand on November 28, 2014.  See 

Affidavit, ¶ I(6). 

7. Plaintiff’s former counsel Rose L. Brand filed an Affidavit of Possession of 

Original Note with the Court on March 29, 2017 demonstrating that Rose L. Brand was in 

possession of the original “wet ink” Note at that time, and had been in possession since December 

5, 2014.  See Affidavit of Possession of Original Note, filed on March 29, 2017. 
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8. Subsequent to the filing of this action, the Loan was transferred and assigned to 

MTGLQ Investors, LP.  As part of the transfer to MTGLQ Investors, LP, Green Tree delivered 

the original “wet ink” Note to MTGLQ Investors, LP and also signed an Assignment of Mortgage 

to MTGLQ Investors, LP that was recorded on September 8, 2016 in the office of the clerk of Rio 

Arriba County as Document No. 2016-04521.  See Affidavit, ¶ I(7). 

9. Subsequent to the transfer to MTGLQ Investors, LP, the Loan was transferred and 

assigned to Plaintiff.  As part of the transfer to Plaintiff, MTGLQ Investors, LP delivered the 

original “wet ink” Note to Plaintiff and also signed an Assignment of Mortgage to Plaintiff that is 

dated August 30, 2019, and was recorded on October 2, 2019, in Book 542, at Page 4504, as 

Document No. 2019-04504, in the records of Rio Arriba County, New Mexico. See Affidavit, ¶ 

I(8). 

10. Undersigned counsel is currently in possession of the original “wet ink” promissory 

Note bearing the same blank indorsement that was present when this action was filed on behalf of 

Plaintiff.  See Affidavit of Solomon S. Krotzer, ¶ 4; See Affidavit, ¶ I(3). 

II. DEFAULT AND AMOUNTS DUE 

11. The Loan is in default and is due for the January 1, 2013 monthly payment.  See 

Affidavit, ¶ II(9). 

12. The original plaintiff Green Tree sent a letter dated October 25, 2013 to Borrower 

Defendant c/o Intervenor Marcelina Martinez informing them that the Loan was in default and at 

that time the amount to cure the default was $7,720.68.  See Affidavit, ¶ II(10). 

13. The October 25, 2013 default letter required Borrower Defendant to bring the Loan 

current within 30 days or the Loan would be in default.  See Affidavit, ¶ II(11). 

14. Borrower Defendant failed to cure the default and to date has failed to submit funds 
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sufficient to reinstate the Loan or otherwise cure the default.  See Affidavit, ¶ II(12). 

15. In light of the default, this foreclosure action was filed.  All sums due and owing 

on the Loan have been accelerated pursuant to the terms of the Loan.  According to Plaintiff’s 

servicing records, as of September 12, 2021, there is now due and owing upon said note and 

mortgage the following amounts:1 

Unpaid Principal Balance: $104,237.92 

Accrued Interest (through August 
13, 2020 at 6.375%): 

$58,345.07 

Advances for Hazard Insurance: $3,981.57 

Unpaid Late Charges: $1,707.14 

Total: $168,271.70 

 
16. On account of Borrower Defendant’s default under the Note and Mortgage sued 

upon herein, Plaintiff retained the attorneys of record and authorized the filing of this action and 

has incurred attorneys’ fees and costs to prosecute this action.  See Affidavit, ¶ II(14). 

III. PURPORTED EASEMENT 

17. According to a document entitled “Water Well Agreement And Easement And 

Driveway Easement” recorded on December 3, 2015, there was an “express and implied” 

agreement between Felix, Marie, Vicente and Rose Martinez.  See Answer of Felix Martinez, 

Exhibit A, filed on December 4, 2015. 

18. To the extent such an agreement existed, Plaintiff and/or Plaintiff’s predecessor 

 
1 See Affidavit, ¶ 13.  This amount does not include all legal costs or attorneys’ fees.  Additional attorneys’ fees and 
costs may be requested pursuant to a motion once judgment is entered. 
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would not have known about it and records do not reflect that Plaintiff and/or Plaintiff’s 

predecessor were aware of the agreement, until the document became part of the public records by 

recording it on December 3, 2015.  See Affidavit, ¶ III(15). 

ARGUMENT 

 The issue presented in this lawsuit is straightforward:  whether Borrower Defendant 

defaulted on the Loan by failing to make the monthly payments required by the Loan, and, if so, 

what relief is properly afforded to Plaintiff.  If a mortgagor defaults on a note secured by a 

mortgage, a mortgagee like Plaintiff has two independent remedies.  See Keppler v. Slade, 1995-

NMSC-035, ¶ 7, 119 N.M. 802.  The mortgagee may sue either on the note or foreclose on the 

mortgage, and may pursue all remedies “at the same time or consequently.”  Id.  In this case, it is 

undisputed that Borrower Defendant has not made a mortgage payment since 2013 and therefore 

she is in default under the Loan.  Further, it is undisputed that Plaintiff had standing to bring this 

suit when this action was filed because the Note has a blank indorsement, the original plaintiff 

Green Tree was in possession of the original instrument when this action was filed, and Plaintiff 

is currently in possession of the instrument through counsel.  NMSA 1978, § 55-3-301. 

I. Overview of Defendants and Jurisdiction. 

This Court has subject matter jurisdiction as this is a judicial foreclosure.  N.M.S.A. 1978 

§ 42-6-1.  This Court has personal jurisdiction over all defendants, who have been served. Plaintiff 

served Defendant Estate of Rose R. Martinez via publication and alternate service.  See Order 

Granting Motion for Leave to Serve Via Publication and for Alternate Service, filed on July 8, 

2012; Certificate of Service filed on July 19, 2021; Notice of Filing Affidavit of Publication filed 

on August 3, 2021. 
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Plaintiff served Defendants Unknown Heirs, Devisees or Legatees of Rose R. Martinez via 

publication.  See Order Granting Motion for Leave to Serve Via Publication and for Alternate 

Service, filed on July 8, 2012; Certificate of Service filed on July 19, 2021; Notice of Filing 

Affidavit of Publication filed on August 3, 2020.   

Plaintiff served Defendant Felix Martinez and he filed an Answer to the original complaint 

on December 4, 2015.  Since then, he has agreed to accept service via email and he was served via 

email and confirmed receipt on May 19, 2021.  See Summons Return, filed on May 21, 2021.   

 Defendant Marcelina Martinez was properly served and filed her responsive pleading in 

the form of a Motion to Dismiss Amended Complaint on April 26, 2021.  Defendant Marcelina 

Martinez filed a Supplement to Motion to Dismiss on August 9, 2021.  To date, there has been no 

ruling on the motion to dismiss, and Defendant Marcelina Martinez has not filed a formal Answer 

to Amended Complaint.  

II. Plaintiff Has Established A Prima Facie Case On Its Claim For Judicial 
Foreclosure. 

 
Courts have noted that “suits to enforce negotiable instruments are among the most suitable 

classes of cases for summary judgment.”  Lloyd v. Lawrence, 472 F.2d 313, 316 (5th Cir. 1973).  

This is because “the elements of proof necessary to recover on a negotiable instrument are 

straightforward.”  Id.  In order to establish a prima facie case Plaintiff must prove:  (1) the plaintiff 

rightfully possesses the note and mortgage (i.e. standing); (2) the note and mortgage became due; 

and (3) the defendant failed to pay the note and mortgage on that date.  See e.g. RTC Mortg. Trust 

1994-S3 v. Guadalupe Plaza, 918 F.Supp. 1441, 1445 (D.N.M. 1996) (Kepler v. Slade, 1995-

NMSC-035, ¶ 7).  Here, Plaintiff has satisfied all three requirements.  

a. Plaintiff Has Standing to Enforce the Note and Mortgage.   

Plaintiff has standing to enforce the Note and Mortgage. In order to establish standing in a 
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foreclosure case, a plaintiff must “demonstrate under New Mexico’s Uniform Commercial Code 

(UCC) that it had standing to bring a foreclosure action at the time it filed suit.”  BAC Home Loans 

Servicing, LP v. Smith, 2016-NMCA-025, ¶ 8.  Specifically, “a plaintiff must demonstrate that it 

had the right to enforce the note and the right to foreclose the mortgage at the time the complaint 

for foreclosure was filed.”  Id.  However, because “the right to enforce the mortgage arises from 

the right to enforce the note, the question of standing turns on whether the plaintiff has established 

timely ownership of the note.”  Id.  

Under the UCC, a promissory note is a negotiable instrument which can be enforced by a 

third party who is a holder of the instrument.  N.M.S.A. 1978, § 55-3-104(a), (b), (e) (1992); 

NMSA 1978, § 55-3-301.  A third party in possession of the negotiable instrument can enforce a 

negotiable instrument as a holder if the note is either indorsed specifically to the third party, or 

indorsed in blank, not specifying a person to which the note is indorsed.  N.M.S.A. 1978, §§ 55-

1-201(b)(21)(A); 55-1-201(b)(5); 55-3-109; 55-3-205.   

In Deutsche Bank National Trust Company v. Johnston, the New Mexico Supreme Court 

created a type of safe harbor to ensure a plaintiff could overcome “standing” arguments raised by 

mortgagors.  2016-NMSC-013 (2016).  Specifically, the New Mexico Supreme Court provided 

the following example: “If Deutsche Bank had presented a note indorsed in blank with its initial 

complaint, it would be entitled to a presumption that it could enforce the note at the time of filing 

and thereby establish standing.”  Id. at ¶ 25. 

Here, the complaint was filed on October 8, 2015.  Attached to the Complaint was a copy 

of the Note containing a blank indorsement as contemplated by Johnston.  Therefore, Plaintiff is 

entitled to a presumption of standing pursuant to Johnston.  Moreover, Plaintiff has produced 

evidence in the form of an affidavit signed by Rose L. Brand and filed with the Court, along with 
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the associated Bailee Letter, proving that the original plaintiff had possession of the Note in 2014 

and delivered the original Note to Rose L. Brand before this action was filed.  SOF ¶¶ 6, 7.  Plaintiff 

has possession of the Note through counsel.  SOF ¶ 10.   

Since Plaintiff is entitled to the presumption of standing under Johnston and has also 

produced admissible evidence proving standing, it is up to Defendants to produce controverting 

evidence to rebut this presumption.  Defendants have failed to do so.  Plaintiff is entitled to 

summary judgment on this issue.  

b. The Loan Became Due and Defendants Failed to Pay.   
 

Borrower Defendant took out a loan secured by the Property, agreeing to pay back the Loan 

through monthly installments.  SOF ¶ 1.  By signing the Mortgage, which was duly perfected, 

Borrower Defendant also agreed that foreclosure was one possible repercussion of failing to pay 

back what she borrowed.  SOF ¶ 1.  Plaintiff’s predecessor notified Borrower Defendant of the 

default and failed to cure the default.  SOF ¶ 14.  After Borrower Defendant failed to cure the 

default, the entire balance owing on the Loan was accelerated.  SOF ¶ 16. 

The amount currently owing is $168,271.70 as of September 12, 2021 not including legal 

costs and attorneys’ fees.  SOF ¶ 15.  The total amount owing will continue to increase as interest 

continues to accrue.  The total amount owing may also continue to increase as additional expenses 

are incurred to preserve Plaintiff’s security interest, expenses are incurred to clear title and/or as 

additional attorneys’ fees and costs are incurred. 

III. As to Remaining Defendants, Including Marcelina Martinez, Plaintiff’s Mortgage 
Is A First-Position Lien. 
 

Plaintiff’s predecessor duly and properly perfected the Mortgage by recording it on March 

12, 2007.  SOF ¶ 1.  At the time of perfection, there were no superior liens.  Any interest of 

Defendant Marcelina Martinez was acquired subject to the Mortgage.  Therefore, Plaintiff is 
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entitled to a judicial determination that Plaintiff’s Mortgage is a first-position lien against the 

Property and foreclosing all interests of all defendants.  

Defendant Felix Martinez asserted affirmative defenses concerning an alleged easement 

and water well.  However, there is no evidence in the record to support these affirmative defenses.  

Therefore, they cannot prevent summary judgment.  Further, the “Water Well Agreement and 

Easement and Driveway” was recorded on December 3, 2015 years after the Mortgage was 

recorded.  To the extent there was an implied agreement between the private parties referred to in 

that agreement Plaintiff was not aware of the agreement and reasonably could not have been aware 

of the agreement without any document having been recorded.  SOF, ¶ 19. 

IV. Defendants Have Failed to Raise Viable Affirmative Defenses.  

Defendants have failed to assert any affirmative defenses, let alone viable affirmative 

defenses.  Even though Defendant Marcelina Martinez has failed to set forth any formal affirmative 

defenses in an Answer, the arguments she has raised in her motions lack merit and fail as a matter 

of law.  These mostly revolve around the issue of standing, which, as noted above, Plaintiff has 

established.   

CONCLUSION 

 For the reasons stated above, Plaintiff is entitled to summary judgment in its favor and 

against the Defendants on its Complaint for Foreclosure.  

HOUSER LLP 

By: /s/ Solomon S. Krotzer   
Solomon S. Krotzer, Esq. 
Attorneys for Plaintiff 
100 Sun Ave. N.E. 
Suite 650 
Albuquerque, NM 87109 
Telephone: (949)-679-1111 
skrotzer@houser-law.com 
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CERTIFICATE OF SERVICE 

I hereby certify that on December 21, 2021, a true copy of the foregoing Motion was 
submitted for e-filing via Odyssey and served via e-mail and USPS Priority Mail to the below to 
the following parties:  
 
Felix Martinez 
P.O. Box 966 
Penasco, NM 87553 
crossfriends@hotmail.com 
Defendant, Pro Se 
Via E-Mail and USPS Priority Mail 
Tracking No.: 9405511699000593595825 
 
 
Marcelina Martinez 
P.O. Box 2077 
Santa Cruz, NM 87567-2077 
marcemar717@gmail.com 
Defendant, Pro Se 
Via E-Mail and USPS Priority Mail 
Tracking No.: 9405511699000593592831 
 
 
/s/ Solomon S. Krotzer 
Solomon S. Krotzer 
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