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FIRST JUDICIAL DISTRICT COURT 
STATE OF NEW MEXICO 
SANTA FE COUNTY 

 
 

WELLS FARGO BANK, N.A., AS TRUSTEE, ON BEHALF OF THE 
HOLDERS OF THE HARBORVIEW MORTGAGE LOAN TRUST  
MORTGAGE LOAN PASS-THROUGH CERTIFICATES, SERIES 2007-1, 
   Plaintiff, 
 
vs.         D-101-CV-2013-00904 
 
Marcelina Martinez™, et al., 
   Defendants. 
 

EXPEDITED MOTION FOR DISQUALIFICATION AND RECUSAL  
OF THE COURT FOR APPEARANCE OF BIAS AND ACTUAL BIAS 

 
 COMES NOW :Marcelina-Yolanda; .Martinez, owner of the name “Marcelina 

Martinez™” hereinafter “Marcelina”, making a special appearance without waiving any rights, 

remedies, or defenses, statutory or procedural to provide this expedited motion for 

disqualification and request for recusal of the court for egregious bias and appearance of bias. 

This motion arises from conduct by Judge Bryan Biedscheid, who is also currently acting as 

chief judge for the First Judicial District Court and his failure to recuse in the present case. 

FACTS 

1. On 8/18/2021 Marcelina recorded with the Santa Fe County Clerk, as instrument 

number 1962997, and filed into this Court an Affidavit of Marcelina Martinez Appearance of 

Bias by Judge Brian Biedscheid (sic). 

2. This Affidavit contains facts relating to the presentment hearing resulting in Order 

Confirming Sale and Special Master’s Report wherein Judge Biedscheid clearly exhibited bias 

by arguing on behalf of the plaintiff and giving himself authority he did not have. The affidavit 

has never been refuted or rebutted. 
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a. In that hearing, Marcelina asked Bryan Biedscheid for the statute that gives him authority 

to grant possession of property to a third party who has never made an appearance in the 

case and has never invoked the jurisdiction of the Court. Specifically, Marcelina asked 

what gave him authority to grant possession of property to any one at all. 

b. Arguing on behalf of the plaintiff, when the plaintiff had never invoked or mentioned the 

statutes, Judge Biedscheid claimed that NMSA 1978 §§ 39-5-1 to 39-5-23 gave him this 

authority. 

c. NMSA 1978 §§ 39-5-1 to 39-5-23 gives no such authority thus Judge Biedscheid took it 

upon himself to grant possession to a non-party, “purchaser”, without having personal 

jurisdiction over that party and without any subject matter jurisdiction having been 

invoked. 

3. It was apparent that the so-called special master’s sale in this case was conducted at 

the behest of the attorney for the plaintiff and that the special master and plaintiff were 

involved in ex parte communications. 

4. Because the special master is an appointee of the Court, Marcelina sought information 

regarding the sale from both the Court and the special master under the authority of the 

Inspection of Public Records Act, NMSA 1978 §§ 14-2-1 et seq. 

5. Both the First Judicial District Court and the special master refused to provide the 

information requested, thus Marcelina filed a lawsuit to enforce IPRA on 6/23/2021 as case D-

101-CV-2021-01403. 

6. This case also involves a claim against special master David Washburn under NMSA 

1978 § 36-2-28.1; Unauthorized Practice of Law (UPL); private remedies. 
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7. The First Judicial District Court has failed to answer Marcelina’s First Amended 

Complaint, which was filed and served in March of 2022. 

8. The First Judicial District Court has failed to excuse itself from overseeing case D-

101-CV-2021-01403. 

9. Case D-101-CV-2021-01403 specifically involves actions by the Court and its 

appointee David Washburn as special master in the present case yet Judge Bryan Biedscheid 

has failed to recuse in the present case. 

JUDGE BIEDSCHEID CONFIRMED AND APPROVED A SALE EGREGIOUSLY IN 
EXCESS OF THE ALLOWED JUDGMENT 
 

10. In the course of scrutinizing details surrounding the special master’s sale in the 

process of prosecuting Marcelina’s IPRA and UPL case D-101-CV-2021-01403, Marcelina 

discovered egregious misconduct with regards to accounting leading to the Order Confirming 

Sale and Special Master’s Report. See Exhibit 1, the Motion for Temporary Restraining Order, 

Preliminary and Permanent Injunction against Defendants NSI and David Washburn due to 

their unauthorized practice of law filed in that case on 6/3/2022 (abridged exhibits are 

attached). 

a. The amount claimed to be the judgment amount in the Notice of Sale is $124,235.86 

OVER the amount actually allowed in the In Rem Judgment filed on 8/22/16 in this case. 

Ex. 1-A, ¶ MM and Ex. 1-D, ¶ 2, P.2. 

b. The Notice of Sale prescribes interest from May 30, 2015 to the date of sale when the 

Judgment specifically only allows interest from the date of judgment, stating, “[t]he 

foregoing in rem Judgment shall bear interest at the prescribed rate from and including 

today’s date until and including the date of foreclosure sale hereinafter set out.” Ex. 1-A, ¶ 

NN. 
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c. The Notice of Sale erroneously prescribes an interest rate of 3.3750% when the Court had 

never approved an interest rate whatsoever. The Motion for Summary Judgment 

specifically states that a separate motion would be filed seeking interest and other fees, 

which was never filed.  

d. The Notice of Sale does not provide a total amount, that would allow any potential bidders 

to have full notice and disclosure. 

e. The Report of Special Master filed on 3/4/2021 claims the “highest bidder” was made via 

a credit bid by WFBNA but does not provide a final amount against which the bid was 

purportedly credited. 

f. The first time a total is provided is in the Order Confirming Sale and Special Master’s 

Report, submitted by Solomon Krotzer of Houser LLP. 

g. The amount claimed to have been the judgment plus interest and costs of sale was 

$738,049.29. Ex. 1-F, ¶ 2, P.2. 

h. This amount is $244,347.16 greater than the judgment and interest allowed.  

i. Judge Bryan Biedscheid confirmed and approved a “sale” in such an excessive amount 

from the judgment that it shocks the conscience. 

j. When reviewing the record, it appears Judge Bryan Biedscheid himself made these 

egregiously excessive miscalculations. 

PRELIMINARY DISCOVERY IN CASE D-101-CV-2021-01403 INDICATES DAVID 
WASHBURN LACKS LEGAL TRAINING TO CONDUCT FORECLOSURE SALES 
 

11. Despite Judge Biedscheid’s belief that the sale of the title/judgment lien to one’s 

property is “perfunctory”, based on the miscalculations above it is clear that the special master 

should have some knowledge of the law as well as accounting. 



	 5 

12. Defendant National Service & Investigations, Inc. (NSI) in case D-101-CV-2021-

01403 is the private company that employs David Washburn, who acts as the court’s appointee 

as special master in numerous foreclosure cases. 

13. In response to Marcelina’s first request for admissions NSI admitted the following: 

a. The incorporator(s) and officers of NSI are not authorized to practice law in New 

Mexico; 

b. The officers of NSI are not authorized to practice law in New Mexico; 

c. NSI does not employ individuals authorized to practice law in New Mexico. 

Ex. 1-K, ## 1 - 3 

14. It is clear that a controversy exists with regards to the special master’s alleged 

appointment and actions in the present case, which gave rise to the causes of action in case D-

101-CV-2021-01403. 

15. This Court has no authority to render a decision in a case in which it is a named 

defendant and also in which its “employee”, the special master, is named defendant. See D-

101-CV-2015-01387, [07-07-15] Notice of Recusal (all FJDC Judges Recused); [07-09-15]  

Notice – All District Court Judges Excused/Recused. 

16. Because the outcome of case D-101-CV-2021-01403 will affect the validity of the 

“sale” in the present case and it was Judge Bryan Biedscheid’s appointed special master’s 

actions in the present case that gave rise to the causes of action in D-101-CV-2021-01403, his 

failure to excuse in the present case constitutes an egregious conflict of interest. 

ARGUMENT 

Rule 21-211 requires,  

“A judge shall disqualify himself or herself in any proceeding in which the judge’s 
impartiality might reasonably be questioned, including but not limited to the 
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following circumstances: (1) The judge has a personal bias or prejudice concerning a 
party or a party’s lawyer, or personal knowledge of facts that are in dispute in the 
proceeding.”  
 

“A judge shall perform the duties of judicial office, including administrative duties, without 

bias or prejudice.” 21-203 NMRA.  “A judge who manifests bias or prejudice in a proceeding 

impairs the fairness of the proceeding and brings the judiciary into disrepute.” Committee 

commentary [1]. Rule 21-101 NMRA requires, “A judge shall respect and comply with the 

law, including the Code of Judicial Conduct.” Rule 21-202 requires, “ A judge shall uphold 

and apply the law and shall perform all duties of judicial office fairly and impartially.” Rule 

21-204 requires, “B. A judge shall not permit family, social, political, financial, or other 

interests or relationships to influence the judge’s judicial conduct or judgment.” and “C. A 

judge shall not convey or permit others to convey that any person or organization is in a 

position to influence the judge.” 

“A judge shall disqualify himself in any proceeding in which his impartiality might be 

reasonably questioned.” City of Albuquerque v. Chavez, 941 P.2d 509 123 N.M. 428 at 514 

citing 28 U.S.C. § 455(a) and NMRA 1997, 21-400(A) (corresponding new rule 21-211A). It is 

not necessary that a party show actual bias. See Id. at 515.  

In this case Judge Biedscheid has not only given an appearance, he has also shown actual 

bias. First, by arguing on behalf of the plaintiff, citing statutes that had never before been 

invoked or cited by the plaintiff, and then by continuing to attempt to act in this matter with 

regards to a challenged “Application for Writ of Assistance”. 

A writ of assistance should be granted in extraordinary circumstances and has strict 

requirements, including a verified petition. See Rule 1-065(C) NMRA. In this case attorney 

firm Aldridge Pite LLP made a “limited appearance” citing a metropolitan court rule on behalf 
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of the “purchaser”, not to be confused with the “plaintiff”, which is no longer in this action, as 

no controversy exists to ask for a writ of assistance. In its application it cited the ejectment 

statute, NMSA 1978 §§ 42-4-1, et seq.; however, nothing about its application or this action 

conforms to the strict statutory requirements of ejectment. 

Marcelina made these arguments, citing property authority, in her objection to the 

application. In addition, the attorneys that have recently made an appearance in this case do not 

seem to know whether they are coming or going. At times they claim to represent the plaintiff, 

then at other times they claim to represent the purchaser, and the attorney for the plaintiff 

arguing on behalf of the purchaser to the extent that the supposed actual attorney for the 

purchaser withdrew its reply in support of its application. If it were not such a serious and 

grave issue that this Court would direct an armed sheriff to dispossess someone of property, it 

would be comical.  

 In this case Judge Biedscheid made his decision to grant the application without a hearing 

and without ever seeing an actual order or writ, and without waiting to review any objections 

that might be made to the proposed order. See Exhibit 2 attached, wherein Judge Biedscheid 

directed his clerk to inform the parties in this case of his intention to grant the writ, without 

ever holding a hearing or allowing due process. Judge Biedscheid was quick to decide he 

should grant the writ despite the fact that title was never litigated in this action. Repeat: title 

was never litigated in this action. TITLE WAS NEVER LITIGATED IN THIS ACTION. “A 

foreclosure action is used to establish the priority of various liens; it does not necessarily 

litigate title to land.” See Romero v. State, 1982-NMSC-028, 97 N.M. 569, 642 P.2d 172 at 

{19}. 
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Due to Judge Biedscheid’s egregious bias, he would place both Santa Fe County and its 

sheriff in a serious position of liability by issuing the writ and the sheriff having no awareness 

or understanding of Judge Biedscheid’s actions. The sheriff would thus effect serious harm 

upon Marcelina by executing such a defective writ.  

Such actions would also subject the taxpayers of Santa Fe County to foot the bill to defend 

the sheriff for actions under a contract with the plaintiff in this case, not via any constitutional 

warrant, yet Judge Biedscheid appears to have no concern for the inhabitants of the County. As 

provided in Specht v. Jensen, 832 F.2d 1516 (10th Cir. 1987),	

When a government official affirmatively facilitates or encourages an unreasonable search 
[or seizure] performed by a private person, a constitutional violation occurs. See, e.g., 
Booker v. City of Atlanta, 776 F.2d 272, 274 (11th Cir.1985) (police presence, even absent 
active participation, could provide an intimidating "cachet of legality" establishing a 
constitutional violation); Harris v. City of Roseburg, 664 F.2d 1121, 1127 (9th Cir.1981) 
(issue whether police officer did more than merely "`stand by in case of trouble'" involves 
factual determination.). 
 

A writ of assistance granted through a civil action on behalf of a private party directed to the 

sheriff for execution is no different than a summons provided to a sheriff by a private party to 

serve a civil action. In this situation a sheriff is not acting under its law enforcement authority 

but merely as a process server, paid via a private contract between the paralegal of the attorney 

firm requesting the writ, which can be properly challenged. See e.g. Exhibit 3, Letter/Contract 

between Aldridge Pite LLP and Santa Fe County Sheriff, writ issued by Judge Bryan 

Biedscheid. 

Judge Biedscheid’s actions have placed the Santa Fe County sheriff in a position of liability 

in numerous cases already. His failure to excuse from this action would show malicious intent. 

For numerous reasons, including the fact that Judge Biedscheid’s appointee in this case is a 

defendant for actions taken under Judge Biedscheid’s watch wherein Marcelina is the plaintiff 
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and also because the First Judicial District Court is also a named defendant, Judge Biedscheid 

and the Court have no discretion to refuse to disqualify himself/itself from the present 

proceeding.  

Marcelina did not seek approval from the plaintiff in this case, because there is no longer a 

controversy with the plaintiff and the foreclosure case has been closed. Marcelina did not seek 

approval from the alleged “purchaser”, because it is not a proper party to this case and the 

court lacks personal jurisdiction over the “purchaser”. 

     

       Submitted by, 

       /s/Marcelina-Yolanda; .Martinez 
       ____________________________ 
       Marcelina Martinez™   
       c/o Post Office Box 2077  
       Santa Cruz, New Mexico  
       505.672.8497   

 
 
 
 
 
 
 

CERTIFICATE OF SERVICE 
 
I certify that on July 11, 2022 a copy of the forgoing Expedited Motion for Disqualification and 
Recusal of the Court for Appearance of Bias and Actual Bias was served on the following parties 
via email By: /s/ Marcelina Martinez 
 
Houser LLP      Holland & Hart LLP 
Solomon Krotzer     Larry Montano 
100 Sun Ave. N.E., Suite 650    110 N. Guadalupe, Suite 1 
Albuquerque, NM 87109    Santa Fe, NM 87505 
skrotzer@houser-law.com    lmontano@hollandhart.com 
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STATE OF NEW MEXICO
COUNTY OF SANTA FE
FIRST JUDICIAL DISTRICT

No. D-1 01 -CV-201 3-00904

WELLS FARGO BANK, N.A., AS TRUSTEE, on Behalf of the
Holders of the Harborview Mortgage Loan Trust Mortgage Loan
Pass-Through Certificates, Series 2007-1 ,

Plaintiff,

MARCELINA Y. MARTINEZ; CARL J. MARTINEZ; THE BANK OF
NEW YORK MELLON fka The Bank of New York as Successor
Trustee to JP Morgan Chase Bank, N.A., as Trustee on Behalf of
the Certificateholders of the CWHEQ lnc., CWHEQ Revolving
Home Equity Loan Trust, Series 2'1006-1; GILBERT ROMERO; and
UNKNOWN TENANT (REAL NAME UNKNOWN),

Defendants.

ORDER CONFIRMING SALE AND SPECIAL MASTER'S REPORT
N DEFICIEN Y SOUGHT

The Special Master having filed a report with Special Mastefs Deed attached

covering the performance of duties as Special Master and the Court being otherwise

advised in the premises and finding that the report of the Special Master and his Deed

should be approved,

lT lS, THEREFORE, ORDERED that the report of the Special Master be and

hereby is in all things confirmed and allowed, that the compensation of Special Master

be and hereby is set at $269.69, that the bid of Wells Fargo Bank, N.A., as trustee, on

behalf of the holders of the HarborView Mortgage Loan Trust Mortgage Loan Pass-

VS.

FILED  1st JUDICIAL DISTRICT COURT 
Santa Fe County 

8/4/2021 3:17 PM 
KATHLEEN VIGIL CLERK OF THE COURT 

Corinne Onate

EXHIBIT F



Through Certificates, Series 2007-1 , in the amount of $702,000.00 be accepted and the

proceeds therefrom be applied to Plaintiffs judgment in the amount of $61 7,'126.09, plus

interest from May 30, 201 5 to the date of sale in the amount of $120,1 1 1 .30, plus costs

of sale in the amount of $811.90, for a total of $738,049.29.

lT lS FURTHER ORDERED, ADJUDGED AND DECREED that the Special

Master execute and deliver to Wells Fargo Bank, N.A., as trustee, on behalf of the

holders of the HarborView Mortgage Loan Trust Mortgage Loan Pass-Through

Ce(iflcates, Series 2007-1 , a deed in the form submitted with the Special Master's

Report which is approved by this Court, conveying the title to the property located at 14

Camino de Paz, Santa Cruz, Santa Fe County, New Mexico, and further described as:

PARCEL "A'AS SHOWN AND DELINEATED ON PLAT OF SURVEY FOR
CARL J. MARTINEZ AND MARCELINA MARTINEZ AND EDWARD MARQUEZ
AND BENITA MARQUEZ, BY JOHN PAISANO JR. NMLS NO. 5708 DATED
JUNE 28, 2006 FILED AS DOCUMENT NO 1440868 IN PLAT BOOK 628
PAGE 017, IN THE RECORDS OF SANTA FE COUNTY, NEW MEXICO

said conveyance being subject only to the equity of redemption, said redemption period

being one month as modified by the Mortgage herein, and that the Special Master, upon

delivery of the aforementioned Deed to the purchaser, be discharged without further

order of the Court. ln the event the Property is redeemed prior to the recording of the

deed to the purchaser, the Special Master may deed the Property directly to the

redeeming party.
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t'lNt-

lT lS FURTHER ORDERED that Plaintiff shall not pursue a deficiency judgment

as judgment was entered rn rem.

lT lS FURTHER THE ORDER OF THIS COURT that the purchaser is entitled to

possession of the premises and that the Defendants and all persons claiming by,

through or under them be and hereby are forever barred from any right, title, interest,

claim or demand of every kind and character in and to the property which is the subject

matter of this action, including the right of possession, and after notice and hearing a

Writ of Assistance may be issued at the request of the purchaser, its agents or assigns,

if the parties in possession refuse to vacate the premise

BRYA{BIEDSCHEID
DISTRICT JUDGE

"---



SUBMITTED BY:

TIFFANY & BOSCO, P.A.

By /s/ Deborah A. Nesbitt
Xa+en-U=e+aeley
Deborah A. Nesbitt
Aftorneys for Plaintiff
PO Box 3509
Albuquerque, NM 871 90-3509
(505)248-2400 FAX (505) 254-4722
dan@tblaw.com

and

HOUSER LLP

By /s/ Solomon S. KroEer
Solomon S. Krotzer
Co-Cou n sel for Plaintiff
100 Sun Ave. N.E., Suite 650
Albuquerque, NM 87109
(949) 679-1111
skrotzer@houser-law.com



NOT APPROVED BY:

NOT APPROVED BY:

By No obiection received or filed with the Court
Gilbert Romero
Defendant Pro Se
PO Box2O77
Santa Cruz, NM 87567
(50s) 672-8497

NOT APPROVED BY:

SOMMER KARNES & ASSOCIATES, LLP

By No obiection received or filed with the Court
Karl H. Sommer
Aftorney for Defendant Carl J- Martinez
200 West Marcy Street, Suite 133
Santa Fe, NM 87501
(505) e89-3800
karl@sommer-assoc-com

APPROVED BY

MCCARTHY HOLTHUS, LLP

By Received a "no obiectio n" on 315121 via email
Jason Bousliman
Attorney for Bank of America, N.A.,

fka Countrryide Home Loans, lnc.
650'l Eagle Rock NE, Suite A-3
Albuquerque, NM 87113
(505) 219-4895 ext. 6888
ibousliman@mcca rthvholthus.com

By Received "obiected to in its entirett''via email on 3/18/21 and 4/7/21
Marcelina Y. Martinez
Defendant Pro Se
PO Box2077
Santa Cruz, NM 87567
(s05) 672-8497
aeouitasveritasTTT@qmail.com



Attomey Certification Pursuant to LR1-1 14 NMRA 2017: The undersigned hereby
certifies that on March 5, 2021 , the undersigned transmitted a copy of this proposed
Order Confirming Sale and Special Master's Report (No Deficiency Sought) and
provided "notice that objections must be received by the court in writing within 14
days." To the best of the undersigned's knowledge based upon a review of the Court
docket available through SOPA, a notice of objections was received from Defendant
Marcelina Y. Martinez via email on March 18,2021 and April 7,2021 and objections
were not received by the Plaintiff s counsel or the Court from the remaining Defendants,
and therefore the undersigned submits this proposed order to the Court for signature
with a request for hearing.

TIFFANY & BOSCO, P.A.

By /s/ Deborah A. Nesbitt
Xa+e+#=Sradtey
Deborah A. Nesbitt
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PARCEL "A" AS SHOWN AND DELINEATED ON PLAT OF SURVEY FOR 
CARL J. MARTINEZ AND MARCELINA MARTINEZ AND EDWARD MARQUEZ 
AND BENITA MARQUEZ, BY JOHN PAISANO JR. NMLS NO. 5708 DATED 
JUNE 28, 2006 FILED AS DOCUMENT NO 1440868 IN PLAT BOOK 628, 
PAGE 017, IN THE RECORDS OF SANTA FE COUNTY, NEW MEXICO 

together with all and singular the tenements, hereditaments, and appurienances thereto 
belonging or any wise appertaining thereto, and subject to conveyances, contracts, 
liens, reservations, restrictions and easements of record. 

To have and to hold all the singular of these said premises unto the party of the 
second part, its successors and assigns, forever as fully as the said Special Master 
can, may or ought to grant, sell and convey the same. 

IN WITNESS WHEREOF the party of the first part as such Special Master has 
hereunto set his hand and seal the day and year first written above. 

STATE OF NEW MEXICO ) 
) ss. 

COUNTY OF BERNALILLO ) 

David Washburn, Special Master 

This instrument was acknowledged before me on ma fCJI\ 4 , 2021, by
David Washburn, Special Master. 

Marcelina Y. Martinez and Carl J. Martinez 
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EXHIBIT L







M Martinez <aequitasveritas777@gmail.com>

D-101-CV-2013-00904, Wells Fargo Bank NA, et. al., v. Marcelina Y. Martinez, et. al.
Bryan Biedscheid <sfeddiv6proposedtxt@nmcourts.gov> Thu, Jun 30, 2022 at 4:08 PM
To: "Solomon S. Krotzer" <skrotzer@houser-law.com>
Cc: "sfeddiv6proposedtxt@nmcourts.gov" <sfeddiv6proposedtxt@nmcourts.gov>, "Aequitasveritas777@gmail.com"
<Aequitasveritas777@gmail.com>, "khs@sommerkarnes.com" <khs@sommerkarnes.com>, "Dnesbitt@tblaw.com"
<Dnesbitt@tblaw.com>, "dwertz@aldridgepite.com" <dwertz@aldridgepite.com>

The Judge has granted the Application, but you need to submit an order with the proposed writ attached. Thank you.

Terri S. Sossman, Trial Court Administrative Assistant
to Chief Judge Bryan Biedscheid
First Judicial District Court - Division VI
225 Montezuma Ave.
Santa Fe, NM 87501
505-455-8215 (phone)

Chief Judge Bryan Biedscheid, Div. 6

Remote Access All hearings are conducted by Google Meet. The court prefers counsel and parties to participate by video at
https://meet.google.com/hdc-wqjx-wes. If it is not possible to participate by video, you may participate by calling (US) +1
954-507-7909 PIN: 916 854 445# Please be advised that this pin and link are only for Division 6 and they will not connect
you to another division.

On Wed, Apr 6, 2022 at 11:48 AM Solomon S. Krotzer <skrotzer@houser-law.com> wrote:
[Quoted text hidden]
--
[Quoted text hidden]

Gmail - D-101-CV-2013-00904, Wells Fargo Bank NA, et. al., v. Marcel... https://mail.google.com/mail/u/1/?ik=4965c75c6b&view=pt&search=a...

1 of 1 7/10/22, 5:47 PM

https://meet.google.com/hdc-wqjx-wes
https://meet.google.com/hdc-wqjx-wes
https://meet.google.com/hdc-wqjx-wes
https://meet.google.com/hdc-wqjx-wes
mailto:skrotzer@houser-law.com
mailto:skrotzer@houser-law.com
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