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STATE OF NEW MEXICO 
COUNTY OF RIO ARRIBA 
FIRST JUDICIAL DISTRICT COURT 

 
Case No.: D-117-CV-2015-00345 
 

US BANK TRUST NATIONAL ASSOCIATION, AS 
TRUSTEE OF THE CHALET SERIES IV TRUST, 

 
Plaintiff, 
 
v. 
 

ROSE R. MARTINEZ AKA ROSE E. MARTINEZ,  
FELIX J. MARTINEZ A/K/A FELIX JOE MARTINEZ 

 
Defendants, 

 
MARCELINA MARTINEZ,  
  
 Third Party Intervener. 

 
MOTION TO AMEND COMPLAINT 

 
Plaintiff US Bank Trust National Association, As Trustee of the Chalet Series IV Trust, by 

and through its attorneys, Houser LLP (Solomon S. Krotzer), hereby moves for leave to amend its 

complaint to reflect that Defendant Rose Martinez has passed away.  The proposed Amended 

Complaint as attached as Exhibit A. 

It is well-settled in New Mexico that leave to amend should “be freely granted when justice 

so requires.”  See e.g. Schmidt v. Smentowski, 1990-NMSC-002, ¶ 14, 109 N.M. 386, 390.  Here, 

good cause exists because Intervener Marcelina Martinez has informed the Court and the Parties 

that Defendant Rose Martinez has passed away.  Upon information and belief, she may also assert 

that she may have an interest in the subject property and may be a potential heir.  Plaintiff issued 

written discovery on December 23, 2020 requesting a copy of the death certificate and also the 

name of the personal representative of the estate of Defendant Rose Martinez.  To date, Intervener 
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Marcelina Martinez has failed to respond.  Presumably, the responses will confirm the fact that 

Defendant Rose Martinez has in fact passed away, and also provide information concerning 

possible heirs.   

In light of the above, Plaintiff requests leave to amend its complaint to add the Estate of 

Rose Martinez as a defendant, add unknown heirs, add Intervener Marcelina Martinez as a party 

defendant, and as otherwise indicated in the proposed Amended Complaint attached as Exhibit A. 

Third Party Intervener Marcelina Martinez opposes this motion. 

 

HOUSER LLP 

By: /s/ Solomon S. Krotzer   
Solomon S. Krotzer, Esq. 
Attorneys for Plaintiff 
100 Sun Ave. N.E. 
Suite 650 
Albuquerque, NM 87109 
Telephone: (949)-679-1111 
skrotzer@houser-law.com 
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CERTIFICATE OF SERVICE 

I hereby certify that on February 26, 2021, a true copy of the foregoing Motion was 
submitted for e-filing via Odyssey and served via e-mail and USPS Priority Mail to the below to 
the following parties:  
 
Felix Martinez 
P.O. Box 910 
Chimayo, NM 87522-010 
Defendant, Pro Se 
(Tracking No.: 9405511899560573006089) 
 
Estate of Rose Martinez 
P.O. Box 2077 
Santa Cruz, NM 87567-2077 
Defendant, Pro Se 
(Tracking No.: 9405511899560573837300) 
 
Marcelina Martinez  
P.O. Box 2077 
Santa Cruz, NM 87567-2077 
marcemar717@gmail.com  
Third Party Intervener 
(Tracking No.: 9405511899560573819399) 
 
 
/s/ Solomon S. Krotzer 
Solomon S. Krotzer 

 



STATE OF NEW MEXICO 
COUNTY OF RIO ARRIBA 
FIRST JUDICIAL DISTRICT COURT 
 
Case No.: D-117-CV-2015-00345 
 
US BANK TRUST NATIONAL ASSOCIATION, AS 
TRUSTEE OF THE CHALET SERIES IV TRUST, 
 
Plaintiff, 
 
v. 
 
ESTATE OF ROSE R. MARTINEZ AKA ROSE E. MARTINEZ, DECEASED;  
FELIX J. MARTINEZ A/K/A FELIX JOE MARTINEZ; MARCELINA MARTINEZ; 
UNKNOWN HEIRS, DEVISEES OR LEGATEES OF ROSE R. MARTINEZ, DECEASED; 
AND OCCUPANTS OF THE PROPERTY, IF ANY. 
 
Defendants, 
 

AMENDED COMPLAINT FOR FORECLOSURE 

COMES NOW Plaintiff US Bank Trust National Association, As Trustee of the Chalet 

Series IV Trust, by and through its attorneys, Houser LLP (Solomon S. Krotzer) and for its cause 

of action states: 

1.  The real property that is the subject matter of this action is located in Rio Arriba 

County, New Mexico, and venue is properly before this Court. 

2.  The execution and delivery of the Note and Mortgage occurred in New Mexico, on 

property situated in New Mexico, and the purchase of said property and the assumption of the 

indebtedness by said Note and Mortgage and payment thereof, constitute a transaction of business 

in New Mexico subjecting the borrower and mortgagor to the jurisdiction of this Court as provided 

by the laws of the State of New Mexico.  

3. Upon information and belief, Defendant Rose R. Martinez aka Rose E. Martinez 

(“Rose R. Martinez”) has passed away. 
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4. Upon information and belief, there may be other potential heirs of decedent Rose 

Martinez, who are unknown to Plaintiff, but who may claim an interest or right in and to the 

Property. Plaintiff has made due search and inquiry to ascertain the names, residence or hereabout 

of such persons; however, such information is unknown and cannot be ascertained. This includes 

issuing written discovery to known heir Defendant Marcelina Martinez.  Further, said unknown 

heirs have been made Defendants in this cause under the name and style as follows: Defendant 

Unknown Heirs, Devisees or Legatees of Rose R. Martinez AKA Rose E. Martinez, Deceased. As 

such, these defendants may have the right to redeem once the foreclosure sale sought in this action 

has been completed pursuant to N.M.S.A. 1978 § 39-5-18.  Any interest of this defendant is 

subordinate to the interest of Plaintiff. 

5. Defendants Occupants of the Property, If Any, may claim an interest in the Property 

by reason of possession of the Property. As such, these defendant(s) may have the right to redeem 

once the foreclosure sale sought in this action has been completed pursuant to N.M.S.A. 1978 § 

39-5-18.  Any interest of these defendants is subordinate to the interest of Plaintiff. 

6. Defendant Felix J. Martinez a/k/a Felix Joe Martinez (“Felix J. Martinez”) is, upon 

information and belief, a resident of Rio Arriba County, New Mexico.  Defendant Felix J. Martinez 

may claim an interest in the Property.  Any interest of this defendant is subordinate to the interest 

of Plaintiff. 

7. Defendant Marcelina Martinez is, upon information and belief, a resident of Rio 

Arriba County, New Mexico, or in the alternative, has subjected herself to the jurisdiction of this 

Court by asserting an interest in the Property.  Defendant Marcelina Martinez may claim an interest 

in the Property.  Any interest of this defendant is subordinate to the interest of Plaintiff. 

8.  On February 16, 2007, Defendant Rose R. Martinez (“Borrower Defendant”) 
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executed a promissory note (“Note”) in the amount of $119,000.00 secured by a Mortgage 

recorded in the office of the Clerk of Rio Arriba County on March 12, 2007 as Document No. 

200701795 (hereinafter “Loan”) against real property commonly known as 737 State Road 76, 

Chimayo, NM 87522-0232 (hereinafter “Property”).  True and correct copies of the Note and 

Mortgage are attached as “Exhibit A” and “Exhibit B” respectively.  

9. The original “lender” as the term is defined in the Note and Mortgage was 

Countrywide Home Loans, Inc. (“Original Lender”).  

10. Authorized representative of the Original Lender indorsed the Note to blank.   

11. The Original Lender subsequently transferred and assigned the Loan to Bank of 

America, N.A., who subsequently transferred and assigned the Loan to the original plaintiff named 

in this action Ditech Financial LLC FKA Green Tree Servicing, LLC (“Green Tree”).  

12. As part of the transfer to Green Tree, Green Tree’s predecessor delivered the 

original “wet ink” Note to Green Tree and also signed an Assignment of Mortgage to Green Tree 

that was recorded on September 18, 2015 in the office of the Clerk of Rio Arriba County as 

Document No. 2015-04457.  A complete chain of assignments is attached as “Exhibit C.”   

13. Prior to the Assignment of Mortgage to Green Tree, MERS, acting solely as 

nominee for the Original Lender, executed, delivered and recorded an Assignment of Mortgage to 

Bank of America, N.A. that was recorded on May 6, 2013 in the office of the Clerk of Rio Arriba 

County as Document No. 2013-02267.  A complete chain of assignments is attached as “Exhibit 

C.”   

14. When this action was filed on October 8, 2015, the original plaintiff was in 

possession of the original “wet ink” Note indorsed to blank through counsel.  Specifically, the 

Bailee Letter signed by Green Tree’s prior counsel Rose L. Brand and Eileen Halladay with Green 
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Tree shows the original “wet ink” Note and other origination documents were held with Green 

Tree’s custodian until they were relinquished to Rose L. Brand on November 28, 2014.   

15. Plaintiff’s former counsel Rose L. Brand filed an Affidavit of Possession of 

Original Note with the Court on March 29, 2017 demonstrating that Rose L. Brand was in 

possession of the original “wet ink” Note at that time, and had been in possession since December 

5, 2014.  See Affidavit of Possession of Original Note, filed on March 29, 2017. 

16. Subsequent to the filing of this action, the Loan was transferred and assigned to 

MTGLQ Investors, LP.  As part of the transfer to MTGLQ Investors, LP, Green Tree delivered 

the original “wet ink” Note to MTGLQ Investors, LP and also signed an Assignment of Mortgage 

to MTGLQ Investors, LP that was recorded on September 8, 2016 in the office of the clerk of Rio 

Arriba County as Document No. 2016-04521.  A complete chain of assignments is attached as 

“Exhibit C.”   

17. Subsequent to the transfer to MTGLQ Investors, LP, the Loan was transferred and 

assigned to Plaintiff.  As part of the transfer to Plaintiff, MTGLQ Investors, LP delivered the 

original “wet ink” Note to the Trust and also signed an Assignment of Mortgage to the Trust that 

is dated August 30, 2019, and was recorded on October 2, 2019, in Book 542, at Page 4504, as 

Document No. 2019-04504, in the records of Rio Arriba County, New Mexico. A complete chain 

of assignments is attached as “Exhibit C.”   

18. Undersigned counsel is currently in possession of the original “wet ink” promissory 

Note bearing the same blank indorsement that was present when this action was filed on behalf of 

Plaintiff.   

19. The Loan is in default and is due for the January 1, 2013 monthly payment.   

20. The original plaintiff Green Tree sent a letter dated October 25, 2013 to Borrower 
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Defendant c/o Intervenor Marcelina Martinez informing them that the Loan was in default and at 

that time the amount to cure the default was $7,720.68.   

21. The October 25, 2013 default letter required Borrower Defendant to bring the Loan 

current within 30 days or the Loan would be in default.   

22. Borrower Defendant failed to cure the default and to date has failed to submit funds 

sufficient to reinstate the Loan or otherwise cure the default.   

23. In light of the default, this foreclosure action was filed.  All sums due and owing 

on the Loan have been accelerated pursuant to the terms of the Loan.  According to Plaintiff’s 

servicing records, as of August 13, 2020, the estimated amount due and owing upon said note and 

mortgage the following amounts (not including attorneys’ fees and costs or any recoverable 

amounts incurred after August 13, 2020): 

Unpaid Principal Balance: $104,237.92 

Accrued Interest (through August 
13, 2020 at 6.375%): 

$51,163.79 

Advances for Hazard Insurance: $2,810.79 

Unpaid Late Charges: $1,707.14 

Total: $159,919.64 

 
24. On account of Borrower Defendant’s default under the Note and Mortgage sued 

upon herein, Plaintiff retained the attorneys of record and authorized the filing of this action and 

has incurred attorneys’ fees and costs to prosecute this action.   

25. According to a document entitled “Water Well Agreement And Easement And 

Driveway Easement” recorded on December 3, 2015, there was an “express and implied” 

agreement between Felix, Marie, Vicente and Rose Martinez.   

26. To the extent such an agreement existed, Plaintiff and/or Plaintiff’s predecessor 
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would not have known about it and records do not reflect that Plaintiff and/or Plaintiff’s 

predecessor were aware of the agreement, until the document became part of the public records 

by recording it on December 3, 2015.   

27. Upon information and belief, Defendant Felix J. Martinez claims or may claim an 

interest in the Property that is the subject of this action pursuant to an Affidavit of Obligation, 

Commercial Lien (This is a verified plain statement of fact) dated April 25, 2012, and recorded 

on May 8, 2012, in Book 535, Page 2103, as Document No. 2012-02103 in the Rio Arriba County 

Records. To the extent this document states or claims an interest in the property, such interest is 

subordinate and inferior to that of Plaintiff, and should be foreclosed herein. 

28.  Upon information and belief, the Estate of Defendant Rose R. Martinez claims or 

may claim an interest in the Property that is the subject of this action pursuant to a Notice of 

Revocation of Power of Attorney dated March 27, 2013, and recorded on March 28, 2013 in Book 

536, Page 1440, as Document No. 2013-01440, and to an Affidavit of Rose Martinez dated October 

2, 2014, and recorded on October 7, 2014, in Book 537, Page 4722, as Document No. 2014-04722 

in the Rio Arriba County Records. To the extent these documents state or claim an interest in the 

property, such interests are subordinate and inferior to that of Plaintiff, and should be foreclosed 

herein. 

29.  To the extent that any claim of interest or lien of any Defendants or other party is 

determined by the Court to be valid, all of such claims are inferior and subordinate to the lien of 

the Mortgage in favor of Plaintiff, and Plaintiff is entitled to have the lien of its Mortgage 

determined to be a first and prior lien upon the property, superior to the rights of Defendants Estate 

of Rose R. Martinez, Marcelina Martinez, Felix Martinez and all of the Defendants and interveners 

who may hereafter be joined. 
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30.  In the event that the Court determines that any valid prior mortgage upon said 

premises exists, the Plaintiff requests that the Court enter an Order foreclosing the interest of any 

said Mortgage upon payment of its Mortgage Note, or in the alternative, to allow foreclosure of 

the Plaintiffs Mortgage on said premises, subject to any prior lien. 

31.  Pursuant to section 24 of the Mortgage the redemption period shall be one (1) 

month. 

32.  The Plaintiff has been required to employ counsel to obtain real estate searches and 

reports on the premises and has incurred abstracting expenses and costs in this proceeding, all of 

which are additional indebtedness secured by said Mortgage. 

WHEREFORE, the Plaintiff prays judgment as follows: 

A. For judgment against Defendant Estate of Rose Martinez for all amounts owing under 

the Note including unpaid principal balance, accrued interest, late charges, escrow 

advances, property inspection and valuation fees, any amounts advanced for taxes, 

assessments, insurance or other expenses necessary to preserve the Property, 

reasonable attorneys’ fees in an amount sufficient to pay all costs and expenses of 

collection in accordance with the provisions of the Note and Mortgage, and any other 

amounts recoverable under the Note, Mortgage or New Mexico law, with interest 

thereon until paid. 

B. For in rem judgment as to all remaining defendants, and for a declaration that Plaintiff’s 

Mortgage is adjudged and decreed to be a first lien on the Property for the amounts set 

forth in paragraph A and that it be adjudged paramount and superior to the interest of 

any of the Defendant, or any party having notice of this action by way of the recorded 
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Notice of Lis Pendens pursuant to NMSA §38-1-13, that said interests should be 

foreclosed.  

C. That Defendants and persons claiming by, under, or through the Defendants, be barred 

and forever foreclosed of all right, interest, or claim to the Property, subject only to the 

one month right of redemption. 

D. That all persons whose conveyance or encumbrance is recorded subsequent to the filing 

of the Notice of Lis Pendens in this action be forever barred and foreclosed of all rights, 

claims, liens, and equity of redemption in the Property. 

E. That a Special Master be appointed to conduct a foreclosure sale of the Property.   

F. For the Property to be decreed sold according to law, subject to any existing 

reservations, restrictions, easements, rights of way and other such matters of record, if 

any, and that the proceeds be applied: first, in payment of the Special Master’s fees and 

expenses of the sale; second, in payment of the amounts due to Plaintiff as set forth in 

paragraph A; third, as further directed by the Court. 

G. That Plaintiff, or any authorized agent of Plaintiff, has the right to bid at the sale, 

become a purchaser at the sale and that the purchaser be let into possession of the 

Property. 

H. For the entry of an Order of Forcible Entry and Detainer directing that Plaintiff be 

allowed immediate entry and possession of the Property; that the Court issue a Writ of 

Assistance if necessary to enable the purchaser under the sale to take possession of the 

Property; and,    

I. For such other and further relief as the Court deems appropriate.  
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       HOUSER LLP 

By: /s/ Solomon S. Krotzer   
Solomon S. Krotzer, Esq. 
Attorneys for Plaintiff 
100 Sun Ave. N.E. 
Suite 650 
Albuquerque, NM 87109 
Telephone: (949)-679-1111 
skrotzer@houser-law.com 
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CERTIFICATE OF SERVICE 

I hereby certify that on _______________, a true copy of the foregoing Amended 
Complaint was submitted for e-filing via Odyssey and served via e-mail and USPS Priority Mail 
to the below to the following parties:  
 
Felix Martinez 
P.O. Box 910 
Chimayo, NM 87522-010 
Defendant, Pro Se 
(Tracking No.: _______________) 
 
Rose Martinez 
P.O. Box 2077 
Santa Cruz, NM 87567-2077 
Defendant, Pro Se 
(Tracking No.: _______________) 
 
Marcelina Martinez  
P.O. Box 2077 
Santa Cruz, NM 87567-2077 
marcemar717@gmail.com  
Third Party Intervener 
(Tracking No.: _______________) 
 
/s/ Solomon S. Krotzer 
Solomon S. Krotzer 
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