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Please Note:

The New Brunswick Human Rights Commission (“Commission”) develops guidelines as
part of its mandate to prevent discrimination. These guidelines are intended to help
individuals understand their legal rights and responsibilities under the New Brunswick
Human Rights Act (“Act”).

This guideline gives the Commission’s interpretation of the provisions of the Act relating
to discrimination on the basis of the use of a service animal for a physical or mental
disability.! It is subject to decisions by boards of inquiry, tribunals and courts. Read this
guideline in conjunction with those decisions and with the specific language of the Act. If
there is any conflict between this guideline and the Act, the Act prevails. This guideline
is not a substitute for legal advice. Direct any questions regarding this guideline to the
Commission’s staff.
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1.0 Physical and Mental Disability Discrimination in relation
to Service Animals

The Act prohibits discrimination (whether it is intentional or not) based on physical and
mental disability in areas such as employment, housing, public services (e.g. schools,
hospitals, restaurants, malls, and insurance), and membership in labour unions and
professional associations. It is also discriminatory to publish or display (or cause to be
published or displayed) something that is discriminatory or indicates an intention to
discriminate (e.g. a notice or sign).”

This guideline focuses solely on discrimination on the basis of reliance on a service
animal for a physical and/or mental disability in the areas of employment, public
services and facilities, and housing. For information on the rights and obligations under
the Act in other situations or in relation to physical and mental disabilities generally,
please see the Commission’s guidelines on those subjects or contact the Commission
directly.

1.1  Meaning of “Service Animal”

A service animal is an animal that has been trained to perform specific tasks in order to
provide assistance to a person with a disability for that disability. Dogs are the most
common service animals, but other animals (e.g. cats, monkeys, birds and miniature
horses) are sometimes used as well. It is not necessary for an animal to be
professionally trained or certified as a service animal for the Act to apply.> An animal
that is trained, including self-trained, to provide personalized assistance for someone
with a disability may be a service animal for the purposes of the Act.

While service animals are often associated with people who have visual impairments,
they are used to assist with a number of physical and mental disabilities.* Such
disabilities include (but are not limited to):

agoraphobia;®

anxiety;®

attention deficit hyperactivity disorder (ADHD);’
autism;®

bipolar disorder;®

claustrophobia;*°

depression:*

epilepsy;*?

being deaf or hard of hearing;*®

mobility issues;**

obsessive compulsive disorder;*
post-traumatic stress disorder (PTSD).*®
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Many of the disabilities that service animals are used for are “invisible” disabilities, in
that the person’s disability and role of the service animal are not readily apparent. A
person with a service animal has the same right to employment, public services and
facilities, and housing as a person without a service animal and/or disability.*’

A service animal must be under the care and control of their handler at all times (e.g.
harnessed, leashed or tethered) unless doing so interferes with the work or task that it
performs. If a person’s disability prevents maintaining physical control of the animal, the
person must still maintain control of the animal through voice, signal or other means.

1.2 Interaction with Service Animals

Service animals are not pets,'® and no one should interact with a service animal unless
the animal’s handler gives his or her permission. A distracted service animal is unable
to provide assistance for the person relying on the animal for a physical or mental
disability. In some instances, a distracted service animal could lead to a serious or even
fatal injury for the person it is supposed to assist.

1.3 Companion, Emotional Support or Therapeutic Animals

The use of an animal that is not a service animal but instead a companion, emotional
support or therapeutic animal may still be protected under the Act if the animal is part of
a person’s treatment for a disability.'® A person seeking an accommodation for the use
of such an animal must be able to show that he or she has a need to rely on the animal
for a disability (e.g. through documentation from a physician, psychologist, etc.). The
benefits of pet ownership that are enjoyed by everyone (including those without
disabilities) are insufficient to show reliance.?

1.4 Identification

Service animals should be readily identified, such as by a special harness or vest. This
makes it easier for the employer, service provider or housing provider to know that the
animal is a service animal and make the appropriate accommodations. However, a
special harness or vest is not required for the animal to be considered a service animal.
Some people may choose less conspicuous methods to indicate that they rely on an
animal as a service animal (e.g. note from a physician, training certificate), while
keeping the fact that the animal is a service animal from those who do not have a need
to know. This is ultimately a choice that a person with a service animal needs to make,
while also being mindful that clearly identifying the animal as a service animal may
make the accommodation process a smoother one.

2.0 Duty to Accommodate
The Act requires employers, service providers and housing providers to avoid policies

that have a discriminatory effect on people who use a service animal for a physical or
mental disability. Employers, service providers and housing providers have a duty to
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accommodate a person with a service animal to the furthest point possible short of
undue hardship. The duty to accommodate extends to a third party handler of the
service animal, if the third party handler is accompanying a person with the disability
who relies on the service animal.

Accommodation is an individualized process that takes into account the specific needs
and circumstances of the person requiring accommodation.?* Accommodation is also a
multi-party inquiry®® that includes the person with the service animal and the
employer/service provider/housing provider (as the case may be). In some situations it
may also include health care professionals, unions, and others as required.

2.1 What is Undue Hardship?

e Undue hardship occurs if accommodating the person relying on the service
animal would be extremely difficult.

e The determination of undue hardship depends entirely on the circumstances
of each specific case.

e Examples of undue hardship in this context could include:

Extremely high financial costs;

A serious disruption to a business;

Health and safety considerations;

A substantial interference with the rights of others, including

employees, customers or tenants;?®

Inability to renovate the facilities to accommodate the person with the

service animal;

o Inability to interchange, alter or substitute duties within the workforce;*

o The extent to which the inconvenience would prevent the business
from carrying out the purpose of that business.

O O O O

O

The duty to accommodate will arise when a person relying on a service animal has
made a request for accommodation. However, in some instances the duty to
accommodate will arise without an accommodation request being made. The duty to
accommodate may be triggered when it is obvious that the person is relying on a
service animal, or once it is known or reasonably ought to have been known that the
person is relying on a service animal.

3.0 Limits to Accommodation

Conduct may be found to be non-discriminatory if the employer, service provider or
housing provider can show that the limitation, specification or preference is based upon
a bona fide (“in good faith”) qualification (BFQ).*

In order to be a BFQ the standard adopted by the organization must pass the “Meiorin

Test”.?® This three-part test requires that the employer, service provider or housing
provider establish that the standard:

New Brunswick Human Rights Commission - 6



Guideline on Accommodating People with Service Animals

1. Was adopted for a purpose or goal that is rationally connected to the function
being performed;

2. Was adopted in good faith, in the belief that it is necessary for the fulfillment
of the purpose or goal; and

3. Is reasonably necessary to accomplish its purpose or goal, in the sense that
the employer, service provider or housing provider cannot accommodate
persons with the characteristics of the person without incurring undue
hardship.?’

The third part of the test requires that the employer, service provider or housing provider
individually assess the needs of the person with a service animal to determine whether
it is possible to accommodate the person without incurring undue hardship.

4.0 Employment

It is a violation of the Act for an employer to discriminate against an employee or a
potential employee because a person relies on a service animal for a mental and/or
physical disability. Employees have a right to bring service animals into the workplace,
and employers are obligated to accommodate employees with service animals to the
point of undue hardship.

The Act prohibits discrimination in all aspects of full-time, part-time, permanent, casual
or probationary employment. It also applies to unpaid or volunteer employment, employ-
ment recruiters and agencies, trade unions and occupational associations.

Under New Brunswick human rights law, employers cannot:

e Refuse to renew an employment contract because an employee relies on a
service animal;

e Permit co-workers to harass an employee based on the employee’s reliance
on a service animal;

e Demote, withhold a promotion, or fail to consider an employee for a promotion
because of his/her reliance on a service animal;

e Terminate or lay off (even with notice) an employee because he/she relies on
a service animal;

e Subject an employee to adverse treatment by taking advantage of his/her
mental disability;*°

e Deny an employee the right to transfer seniority to another department with a
separate seniority list when the employee has been moved to the other
department as part of an accommodation;*°

e Subject an employee to excessive questioning about an undisclosed disability
(actual or perceived) when there are no performance issues associated with
the disability and no reasonable basis for believing the disability could impact
the employee’s job;*

e Force an employee relying on a service animal to resign by making working
conditions unacceptable.
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4.1 Undue Hardship

As noted above, what constitutes undue hardship will depend on the specific
circumstances. An employee is only entitled to a reasonable accommodation, not a
perfect one. In some cases it may be reasonable to limit a service animal’s access to
some parts of the workplace for health reasons or a need to maintain a sterile
environment (e.g. a food preparation area, laboratory or surgical setting), but it is the
employer’s obligation to demonstrate that such restrictions are reasonable under the
circumstances. Where such concerns are merely speculative, or the employer has not
undertaken an examination of the workplace requirements and the particular needs of
the person with the service animal, it is unlikely a BFQ will be found.

Example: A job applicant for a security guard position relied on a service dog as
he was hard of hearing and had mobility issues. During a prescreening
orientation, the employer’'s manager of human resources noticed the applicant’s
cane and service dog and pulled the applicant aside. The manager asked the
applicant whether he could stand and walk for long periods of time outdoors, and
whether the dog would also be able to be outside.

The employer was found to have discriminated against the job applicant by
singling out the applicant and asking him questions that classified or indicated
gualifications based on his disabilities. The employer also did not consider what
the essential requirements were or possible accommodations. It was noted that
the employer should have provided accurate job descriptions to all candidates in
advance, and identified the essential requirements for particular jobs.*?

4.2 Clarification about the Service Animal

An employer may seek clarification on whether the animal is a service animal and the
role the animal serves, if it is not obvious. Requests for additional information should be
limited to what is reasonably related to the person’s need for a service animal, such that
the employer is able to respond to the need for accommodation. An employer does not
need to know the employee’s exact diagnosis or cause of the disability.*
Documentation clarifying that the animal is a service animal may include a doctor’s note
indicating that the person requires the animal for medical reasons,* or a certificate
indicating that the animal is a certified service animal.*®> Some harnesses and vests for
service animals may also contain such a certificate.

4.3 Balancing Accommodation Needs

A situation may arise where an employer also has an obligation to accommodate an
employee who is unable to be around a service animal due to an allergy or phobia. The
employer must make every effort to balance the needs of both employees. How this is
done will vary based on the needs being balanced, but may include implementing
measures to keep the service animal at a distance from the other employee.
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Please see the New Brunswick Human Rights Commission Guideline entitled Guideline
on Accommodating Physical and Mental Disabilities at Work for more information.

5.0 Services and Facilities Available to the Public

It is a violation of the Act for a service provider to discriminate against a customer,
patron, student or other recipient of a service because that person relies on a service
animal for a mental and/or physical disability. A person who relies on a service animal
has the same right to access public services and facilities with the animal as any other
person. A service provider also has an obligation to make sure that its staff is properly
trained and aware of their obligations under the Act.*®

Under New Brunswick human rights law, a service provider cannot:

e Refuse service to a person because he/she relies on a service anima

e Prevent a person relying on a service animal from accessing spaces customarily
available to other members of the public;®

e Permit service animals in the establishment for only some disabilities but not
others (e.g. only permit service animals for people who are blind or have low
vision);*°

e Permit the harassment of a person based on his or her reliance on a service
animal;

e Put restrictions or limitations on the service being provided because a person
relies on a service animal;

e Charge additional fees because a person relies on a service animal;

e Clarify that a person requires a service animal when the person’s disability is
obvious;*

e Require that the service animal remain outside or off the premises while
providing the service.*!

.37
|:3

A service provider has an obligation to accommodate a person with a service animal,
unless doing so would result in undue hardship for the service provider. As noted
above, what constitutes undue hardship will depend on the specific circumstances. A
person receiving the service is only entitled to a reasonable accommodation, not a
perfect one. In some cases it may be reasonable to limit a service animal’s access to
some parts of the establishment or facility for health reasons or a need to maintain a
sterile environment (e.g. a food preparation area, laboratory or surgical setting), but it is
the service provider's obligation to demonstrate that such restrictions are reasonable
under the circumstances.

5.1 Clarification about the Service Animal
There are situations when a service provider may clarify that an animal is a service

animal if animals are not otherwise permitted where the service is being carried out.
Such situations may include:
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e Where a person may have an “invisible” disability (e.g. epilepsy, PTSD), and the
need for a service animal is not immediately obvious;

e Where the animal is not wearing a vest or otherwise marked as a service animal;

e Where the animal is not behaving like a service animal.*?

Documentation clarifying that the animal is a service animal may include a doctor’s note
indicating that the person requires the animal for medical reasons,** or a certificate
indicating that the animal is a certified service animal.*> Some harnesses and vests for
service animals may also contain such a certificate.

However, if it is obvious that the person has a disability and the animal is a service
animal, seeking to clarify the person’s need for a service animal or the function the
animal performs could constitute discrimination under the Act.

Example: A customer who was legally blind approached the entrance of a
grocery store with her guide dog and a companion. The customer’s guide dog
was harnessed and wore a sign that read “Please don't pet or feed me, I'm
working.” The customer was wearing dark glasses and held onto the dog’'s
harness at all times. A security guard approached the customer and would not
allow the customer to enter unless she provided the dog’s identification. The
customer did not have identification for the dog, and the customer’'s companion
then asked to see the manager. After the manager arrived, the manager
informed the guard that the customer was blind and allowed the customer, her
dog, and her companion to enter the store. The customer and her companion
ultimately decided not to enter the store.

The store was found to have discriminated against the customer. It was held that
it was unnecessary for the customer to prove that the dog was a service animal
in order for the customer to be protected under human rights legislation, as it was
‘eminently obvious” that the customer was blind and the dog was a service
animal. Even a brief denial of entry was a refusal of service and therefore
discriminatory on the basis of a disability.*

A person who is seeking accommodation for a service animal has an obligation to
respond to reasonable inquiries about the function the animal performs. Discussions
between the service provider and the person with a service animal about
accommodation should be respectful.*’ A person with a service animal is not required to
disclose a diagnosis of his or her medical condition.*® Medical documentation only
needs to indicate that the person has a disability and benefits from the use of a service
animal.
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Example: A restaurant patron with a service dog was told by restaurant staff that
she could not go to the buffet table with her dog, and that her companion could
bring her food from the buffet instead. The patron provided documentation on her
need for a service animal and told staff that the dog was for her epilepsy, but was
still not permitted to go to the buffet table with the dog. The restaurant was found
to have discriminated against the patron as it did not establish that there were
public health concerns, and the restaurant acknowledged that it would have
allowed a blind or low vision patron to go to the buffet table with a guide dog.*®

Care must be taken with inquiries about a possible service animal, as the manner of the
inquiry could be discriminatory.®® Service providers should make such inquiries in a
respectful manner, and in a way that does not draw the attention of other customers or
patrons in the vicinity. The service provider should also minimize any delays in the
provision of services as a result of such inquiries.

5.2  Obligation of the Person with the Service Animal

A person relying on a service animal has an obligation to maintain control of the animal.
A service provider may ask a person with a service animal to leave if the animal poses a
risk to other customers®! or the animal is misbehaving.*?

5.3 Balancing Accommodation Needs

Service providers also have an obligation to accommodate their employees who may
have a physical or mental disability that prevents them from being around dogs or other
service animals, such as an allergy or phobia. As a result, it is possible that a service
provider will find itself in a situation where it needs to balance an employee’s right to a
safe and healthy work environment with a customer’s right to be provided service in a
non-discriminatory manner.>® Nevertheless, the service provider must ensure that there
is a way to provide the service to the person relying on the service animal, unless doing
so would constitute undue hardship for the service provider.

Example: A taxi was called on behalf of a person with a guide dog. The caller did
not indicate that the person being picked up had a guide dog. Upon arrival, the
taxi driver indicated that he was allergic to dogs and could not have the guide
dog in the taxi. The driver then arranged for another taxi to pick up the person
with the guide dog, and the other taxi arrived within a minute or two. The taxi
company had a policy of requiring drivers to provide a medical certificate signed
by a doctor if they could not transport animals for medical reasons, and would not
dispatch those drivers if it was aware that the person being picked up had an
animal.

It was found that the actions of the taxi company did not constitute discrimination
as it demonstrated a bona fide qualification for the brief denial of service. The
policy was held to strike an appropriate balance between the rights of employees
and customers. Also relevant was the fact that the person with the guide dog was
accommodated in another taxi aimost immediately.>*
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Example: A person with a guide dog approached a taxi stand where three taxis
from the same company were waiting. As she opened the door to the first taxi,
the driver grabbed her, told her that he was allergic to dogs, and directed her to
the second taxi. The driver of the second taxi rudely told the person that no dogs
were getting into his taxi and then directed her to the third taxi. As she
approached the third taxi, it drove away.

The taxi company was found to have discriminated against the person with the
guide dog, as merely directing her to another taxi without ensuring that she would
be provided service by the next driver was not a reasonable accommodation.®

A service provider also has to be mindful of the needs of others that it provides services
to, particularly if the service provider is one that frequently serves people with allergies
or phobias (e.g. a doctor’s office).*®

To help avoid such situations and make the accommodation process a smooth one, in
some cases a person relying on a service animal may wish to advise a service provider
of the need for accommodation in advance, such as when requesting a taxi or reserving
a hotel room.

If a service provider is unable to accommodate a person with a service animal due to
the service provider’s own disability, it is helpful for the service provider to indicate that
is the reason for the denial of service. That way the person with the service animal will
know that the refusal was not for discriminatory reasons. It may also be helpful for a
service provider to include statements such as “No animals please, owner allergy” on
the service provider's website or promotional materials if accommodations for service
animals cannot be made without incurring undue hardship.*’

54 Information for Education Providers

As is the case with other service providers, education providers have an obligation
under the Act to accommodate students with service animals to the point of undue
hardship. A student relying on a service animal has a right to bring the animal into the
classroom and other areas of an educational facility unless the education provider can
demonstrate that there is a BFQ for limiting such access.

An education provider may also need to balance the needs of a student relying on a
service animal with the needs of students who may not be able to be around the animal
due to an allergy or phobia. While it may be necessary to implement measures to
distance some students from a service animal, education providers should avoid
segregating or isolating either the student with the service animal or students with
allergies or phobias.

The Commission is currently working on reviewing and revising a guideline that it had

developed specifically addressing the accommodation of students with disabilities and
the unique issues associated with such accommodations.
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6.0 Housing

It is a violation of the Act for a housing provider (e.g. a landlord, building superintendent
or manager, building management corporation, or condominium corporation) to
discriminate against a tenant or purchaser because that person relies on a service
animal for a mental and/or physical disability. A person who relies on a service animal
has the same right to access housing with the animal as any other person. A housing
provider also has an obligation to make sure that its staff are properly trained and aware
of their obligations under the Act.

Under New Brunswick human rights law, a housing provider cannot:

e Refuse to rent or sell to a person who relies on a service animal;

e Apply a no pets policy to service animals;

e Deny a prospective tenant or purchaser an opportunity to view a unit because the
person relies on a service animal;*®

e Permit only service animals that have been registered or certified;>®

e Permit the harassment of a person based on his or her reliance on a service
animal;

e Prevent a person relying on a service animal from accessing common areas
customarily available to other tenants or residents.

A housing provider has an obligation to accommodate a person with a service animal,
unless doing so would result in undue hardship for the housing provider. As noted
above, what constitutes undue hardship will depend on the specific circumstances. A
tenant or purchaser is only entitled to a reasonable accommodation, not a perfect one.
For example, depending on the circumstances, if there are perfectly suitable areas
available for a service animal to defecate, a housing provider may not need to make
other areas available for that purpose.®

6.1 “No Pets” Policies

It is not possible to contract out of human rights legislation. Even if a tenant or
purchaser agrees to not keep animals or pets in the unit, such a requirement is
unenforceable in relation to service animals.®* A housing provider would need to show
that it would constitute undue hardship for someone to keep a service animal in the unit.

Example: A family had a basement suite in their home that they would rent out,
and the entrance to the suite was through the family’s fenced backyard. The
backyard was used by the family’s dog, which was very territorial. A prospective
tenant with low vision and a service dog asked to see the suite, but was refused
by the family due to the territorial nature of the family’s dog. The family was
concerned that there would be a fight between the dogs, which could result in
injuries to the dogs and anyone who intervened. The family was found to have a
bona fide qualification for refusing to show the suite and the complaint was
dismissed.®
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A speculative concern that other tenants without a need for a service animal will then
want to keep pets or will start calling their pets “service animals” has not been found to
be a valid reason for refusing to rent or sell to a person with a service animal.®®

6.2 A Housing Provider’s Duty to Inquire
If pets are allowed, but a person’s animal is believed to be disruptive, a housing

provider has an obligation to make meaningful inquiries to determine whether the
animal is a service animal and an accommodation is required.

Example: A hard of hearing tenant had a small dog that barks to alert him when
someone was at the door or the telephone rang. The dog is not trained or
certified as a service animal. The property management company received
complaints from other tenants about the dog’s barking and initiated the eviction
process.

The company was found to have discriminated against the tenant. The company
either knew the tenant had disability-related needs or reasonably ought to have
known about those needs. Once notified that there were disability-related needs,
the company had a duty to make meaningful inquiries about those needs to
determine whether it had a duty to accommodate the tenant. The failure to make
those inquiries constituted a form of disability discrimination.®*

6.3  Obligation of the Person with the Service Animal

A person relying on a service animal has an obligation to maintain control of the animal
at all times. If the service animal is routinely misbehaving or disruptive for other tenants
or residents, that may support a finding that an eviction on the basis of the animal’s
behavior was for non-discriminatory reasons.

Example: A hard of hearing tenant had a large dog that she used to alert her to a
knock on the door or the ringing of the telephone. The apartment building where
she resided had a no dog policy, but the building’s management made an
exception to the policy as the dog was a service animal. The tenant’s apartment
was near the entrance to the building, and the dog would lunge at visitors when
the dog was on the tenant’s patio. The tenant did not regularly clean up the dog’s
feces, resulting in a foul smell in the building’s hallway. The tenant also had
difficulty controlling the dog, as it regularly escaped her apartment and jumped
on other people and had once snapped at another tenant. The building’s
management sent the tenant several letters and visited the tenant personally
regarding these issues after receiving complaints from the building’s other
tenants, and the tenant was eventually evicted as a result of the dog’s behaviour.

It was held that the building’s management did not discriminate against the
tenant by evicting her. Management applied an individualized approach in
response to the tenant’s needs by making an exception to the no dog policy. The
dog’s unruly behavior was unrelated to the tenant’s disability.®

New Brunswick Human Rights Commission - 14



Guideline on Accommodating People with Service Animals

6.4 Clarification about the Service Animal

As with service providers, housing providers may clarify that an animal is a service
animal if animals are not otherwise permitted in the building or unit. Such situations may
include:
e Where a person may have an “invisible” disability (e.g. epilepsy, PTSD), and the
need for a service animal is not immediately obvious;
e Where the animal is not wearing a vest or otherwise marked as a service animal;
e Where the animal is not behaving like a service animal.®’

Documentation clarifying that the animal is a service animal may include a doctor’s note
indicating that the person requires the animal for medical reasons,® or a certificate
indicating that the animal is a certified service animal.®® Some harnesses and vests for
service animals may also contain such a certificate.

A tenant or purchaser who is seeking accommodation for a service animal has an
obligation to respond to reasonable inquiries about the role the animal serves.
Discussions between the housing provider and the person with a service animal about
accommodation should be respectful.”® A person with a service animal is not required to
disclose a diagnosis of his or her medical condition.”* Medical documentation only
needs to indicate that the person has a disability and benefits from the use of a service
animal.

6.5 Balancing Accommodation Needs

Housing providers have an obligation to accommodate their other tenants or residents
who may not be able to be around a service animal due to an allergy or phobia. Housing
providers must find a way to balance the needs of all tenants or residents requiring
accommodation. How this is accomplished will depend on the circumstances, but it may
involve finding ways to keep a person with an allergy or phobia at a distance from the
service animal.
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7.0 For More Information

For further information about the Act or this guideline, please contact the Commission at
1-888-471-2233 toll-free within New Brunswick, or at 506-453-2301. TTD users can
reach the Commission at 506-453-2911.

You can also visit the Commission’s website at http://www.gnb.ca/hrc-cdp or email us at
hrc.cdp@gnb.ca

New Brunswick Human Rights Commission
P.O. Box 6000

Fredericton, NB E3B 5H1

Fax 453-2653

Follow us!
Facebook: www.facebook.com/HRCNB.CDPNB
Twitter: @HRCNB_CDPNB

! The Commission would like to acknowledge and thank the Manitoba Human Rights Commission for
allowing us to incorporate portions of their guidelines and factsheets on service animals into this
guideline. The Commission would also like to recognize other human rights commissions from various
jurisdictions across Canada for the opportunity to study and draw from their policies and documents on
service animals.
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