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Small Business / Self Employed

OFFICE OF FRAUD ENFORCEMENT

June 8th, 2023

Practitioner Awareness of 
Fraud Schemes
Tax Alliance

Presented by:
Tom Kramer, Acting Director, Office of Fraud Enforcement

Office of Fraud Enforcement

� Established in March 2020 

� Previously NFP – Expanded Vision

� Led by Acting Executive Director Tom Kramer

� Direct report to SB/SE Deputy Commissioner, 
Collection & Operations Support

� OFE promotes compliance through strengthening 
IRS’ response to fraud and mitigating emerging 
threats
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Office of Fraud Enforcement Structure

3 5/25/2023

NFC
NFC

Fraud Trifecta: Counsel - EMT - FEAs

National Fraud Counsel – A Successful Partnership
• Embedded and Dedicated Fraud Support
• Case Support and Guidance
• Fraud Awareness and Outreach 
• Legal Review of IRMs, Forms and Publications

Emerging Threats Mitigation Team – Embedded Data Analytics
• Proactive threat Identification and Mitigation
• Cutting edge technology identifying Digital Assets
• Collaborate with external partners for case resolution

Fraud Enforcement Advisors – Pivotal Field Support
• Assist Compliance Employees in Detecting and Analyzing Fraud in 

Cases
• Fraud training to new compliance employees
• Cradle to Grave Case Support for All IRS Operating Divisions
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EMT Examples of Fraud Detection

Covid Related Fraud
• Form 7200 Fraud
• Employee Retention Credits
• 7202 Refundable Qualified Sick and Family Leave Equivalent Credits
• Improperly Forgiven Payroll Protection Program Loans are taxable
• Fabricated Entities

Natural Language Processing model for digital asset workstreams 
Bank Transaction Analysis tool for field employees
Comprehensive fraud risk analysis of the Inflation Reduction Act provisions

5 5/25/2023

Current Trends and Schemes

Non-Compliance among High Net Worth Individuals
• Foreign Assets Concealment
• Expatriation of Assets
• Non-filing
• Falsification of Asset Disclosure Statements

Abusive Credits and Deductions
• Abusive use of Syndicated Conservation Easements
• Inflated Research and Development Credits & Section 179D deductions
• Mischaracterization of Income as Loans
• Improper Loss Carrybacks/Carryforwards (Basis for losses)
• Refundable Credit Schemes

6 5/25/2023
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Current Trends and Schemes

Failure to File Tax Returns

Under-Reporting of Income
• Non-reporting of entire sources of income (example: cash transactions)
• Non-reporting of foreign income
• Failure to file FBARs
• Non-reporting or mischaracterization of virtual currency/digital

assets/income
Frivolous Positions

Use of Nominees/Alter Egos to Hide Assets/Income

False Disclosures on Offers in Compromise/Collection

7 5/25/2023

Role of Tax Professionals

� Educate your clients on the tax law

� Document, Document, Document!!  

� Ask clarifying questions

� Ensure your clients reviews and understands their tax returns

� Report Fraud on IRS.gov

8 5/25/2023
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Comments.

Ideas!
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Circular 230: 
Practicing “Inside the Lines” 
throughout the Tax 
Engagement Lifecycle

June 6-8, 2023

OPR Circular 230

Tax Alliance Conference

Timothy J McCormally Acting Director, 
Office of Professional Responsibility

2 OPR Circular 230

Agenda

• Tax Engagement Lifecycle
• Framework for Regulating Practice before the 

Internal Revenue Service
• How Circular 230 Applies throughout the Tax 

Engagement Lifecycle
• Other Important Circular 230 Provisions
• OPR Investigative and Disciplinary Process
• Overview of Tax Pro Account
• Contact Information
• Resources and Guidance
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What is the Tax 
Engagement Lifestyle

OPR Circular 2303

Stage 1: Beginning an 
engagement -- finding, 

vetting, and securing client

Stage 2: Providing tax 
planning, advice, or 

representational services

Stage 3: Representing client 
during examination or other 
interactions with IRS (such as 
appeals, negotiating an offer 
in compromise, installment 

agreement, etc.)

Stage 4: Ending the 
relationship

Framework for Regulating  Tax 
Practitioners

Section 330 of Title 31 of the US Code authorizes:
• Regulation of the practice of representatives of 
persons before the Department of the Treasury, 
including the IRS, and determinations of practitioner 
"fitness" to practice. (31 USC §330(a))

• Types of disciplinary action, to include monetary 
penalties. (31 USC §330(c)) 

• Regulation of certain appraisers. (31 USC §330(d))
• Standards for certain written advice. (31 USC 

§330(e))

OPR Circular 2304

3
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Treasury Circular No. 230

Circular 230 is the document containing the statute and
regulations detailing a tax professional’s duties and
obligations while practicing before the IRS

• Subpart A – Rules governing practice (licensing, 
renewals, continuing education)

• Subpart B – Duties and restrictions relating to practice 
before the IRS

• Subpart C – Sanctions for violations of Circular 230 
• Subpart D – Rules applicable to disciplinary 
proceedings (due process)

OPR Circular 2305

Office of Professional 
Responsibility (OPR)

• Administers the laws and regulations governing practice
of tax professionals before the IRS;

• Interprets and applies the standards of practice for tax
professionals in Circular 230 in a fair and equitable
manner;

• Investigates allegations of misconduct by practitioners in
their practice before the IRS and imposes disciplinary
sanctions if warranted; and

• Supports the IRS’s strategy to enhance enforcement of
the Internal Revenue Code by ensuring tax practitioners
adhere to professional standards and follow the law.

OPR Circular 2306
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Fitness to Practice

• Overarching focus of 
OPR’s oversight of 
practitioners is their 
“fitness to practice.
• Good character 
• Good reputation 
• Necessary qualifications 

to provide valuable 
service to the client 

• Competency to advise 
and assist persons in 
presenting their cases 

OPR Circular 2307

Practice (§10.2(a)(4))

• All matters under laws or regulations administered 
by the IRS relating to a taxpayer's rights, privileges, 
or liabilities. 
• Examples of Practice 

• Representing a client in an audit or before IRS 
Collections, or appearing before IRS Appeals

• Preparing documents for submission to the IRS
• Advising clients regarding tax positions
• Providing written opinion (advice to clients regarding 

planned or completed transactions)
• Not mere tax return preparation

OPR Circular 2308

7
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Who Are the Practitioners?

• Attorneys 
• CPAs 
• Enrolled Agents  
• Enrolled Retirement Plan 
Agents

• Enrolled Actuaries
• Annual Filing Season 
Program Record of 
Completion Holders

• Appraisers who submit 
appraisals supporting tax 
positions

OPR Circular 2309

Applying Circular 230 throughout 
the Tax Engagement Lifecycle

OPR Circular 23010

9
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Procedures to Ensure 
Compliance (§10.36) 

• Under Circular 230, §10.36, 
Procedures to Ensure 
Compliance, a firm that has a 
Circular 230 practice must 
have in place “adequate 
procedures” ensuring 
compliance by its members, 
associates, or employees with 
Circular 230. 

• These procedures apply from 
the beginning of an 
engagement to its end.

• This obligation extends to 
ensuring technological 
competence by tax 
practitioners and support staff.

11 OPR Circular 230

Best Practices (§10.33) 

Circular 230, §10.33 encourages practitioners to adhere 
to “best practices” in providing advice on Federal tax 
issues and preparing or assisting in the preparation of 
a submission to the IRS. Examples:

• Clearly communicate with clients on engagement terms (including 
fees and expenses) and throughout the engagement;

• Establish the relevant facts, evaluate the reasonableness of any 
assumptions or representations, relate applicable law to relevant 
facts, and reach a conclusion supported by the law and the facts;

• Advise clients regarding the import of conclusions reached; and
• Act fairly and with integrity in practice before the IRS.

OPR Circular 23012

11
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Procedures to Ensure 
Compliance (§10.36)

• “Reasonable steps” to ensure employees 
understand their obligations under Circular 230:

• Create a firm policy on adhering to Circular 230 and an 
environment that supports ethical behavior; 

• Put controls in place to ensure oversight and review of employees 
and their work product;

• Set policies and procedures for the assignment of work and 
workload to ensure matters are handled by employees with 
competence to do the work and the time to do a thorough, 
complete job;

• Take prompt remedial action for failures to adhere to Circular; and
• Support mentorship and continuing education (including ethics 

training) so employees gain the knowledge needed to be 
competent advisors and understand their obligations.

OPR Circular 23013

Procedures to Ensure 
Compliance (§10.36)

• Firms should recognize that “practicing inside the 
lines” is not always easy because it is not always 
clear where the line is.
• Given the nature and complexity of the law, the 
principles-based nature of many Circular 230 
provisions, and the sometimes conflicting duties to 
clients and the tax system, firms should consider 
whether their employees may benefit from ethics 
training focused on the intersection of regulatory ethics 
(including Circular 230) and behavioral ethics (which 
focus on factors affecting why people make the 
decisions they do). 

OPR Circular 23014

13
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Stage 1: Beginning an Engagement

OPR Circular 23015

Beginning an Engagement

• The first stage of the tax engagement lifecycle 
covers the finding, vetting, and securing of clients. 
In addition to Circular 230, §10.36, procedures to 
ensure compliance, and Circular 230, §10.33, best 
practices, these topics are significant:
• Solicitation
• Ensuring competence to provide services
• Assessment of possible conflicts of interest with other 

clients and practitioner 
• Fees
• Engagement letter

OPR Circular 23016

15
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Solicitation (§10.30) 

• Practitioners are prohibited from making a false, 
fraudulent, or deceptive statement or claim. 

• Practitioners may publish a fee schedule and 
disseminate this fee information to the public. 

• Any statement of fee information must disclose 
whether the client will be responsible for phone 
charges, copy charges, filing fees, etc.

• Practitioners can charge no more than the 
published rates for at least 30 days after the last 
publication of the fee schedule. 

OPR Circular 23017

Competence (§10.35) 

• The first question a practitioner should ask is “Am I 
qualified to provide the services that the client wants?”

• Circular 230, §10.35 requires that practitioners have the 
knowledge, skill, thoroughness, and preparation — as 
well as the time — necessary for the matter. 

• Competence requirement extends to use of software and 
other technology and the obligation to maintain data 
security. 

• Competence is essential throughout the tax engagement, 
but perhaps especially when deciding whether to solicit a 
client (or respond positively to an inquiry from a 
prospective client)

• Practitioners need to know when they are not competent.

OPR Circular 23018

17
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Competence (§10.35) 
continued

• A practitioner can provide competent 
representation by:
• Researching and educating themselves on an issue.
• Consulting with other tax professionals who have 

established competence in the field in question. 
• Retaining/bringing in other tax professionals who are 

competent.
• Knowing when and how to ask for help is a key 

aspect of satisfying Circular 230, §10.35.
• Sometimes you must “just say no.”

OPR Circular 23019

Conflicting Interests (§10.29)

• Before agreeing to provide services, the practitioner 
should assess whether a conflict of interest exists.

• Circular 230 prohibits conflicts of interest, which arise if:
• One client’s interest is directly adverse to another
• There is a significant risk of material limitation of responsibilities to:

• Another client or former client, 
• A third-person, OR
• Personal interests of the practitioner. 

• Examples of potential conflicts include spouses, a 
partnership and its partners, and perhaps the client and 
the practitioner (e.g., if they were the promoter of a 
transaction that might be challenged).

OPR Circular 23020

19
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Conflicting Interests (§10.29) 
continued

• Even if a conflict exists, a practitioner may accept or 
continue an engagement if:
• The practitioner has a reasonable belief in their ability to provide 
competent, diligent representation to each affected client; 

• The representation is not legally prohibited; and
• Each affected client waives the conflict by giving informed consent 
in writing within a reasonable time of the conflict becoming known 
by the practitioner (and not later than 30 days).

• Written waivers must be retained for at least 36 
months after representation ceases and made 
available to the IRS upon request. 

OPR Circular 23021

Fees (§10.27)

• A practitioner may not charge an unconscionable fee 
in connection with any matter before the IRS.
• Unreasonably excessive; grossly unfair

• Generally, Circular 230, §10.27 violations involve charging high fees for 
lousy advice (e.g., raising numerous trivial augments long-rejected by 
the IRS and by case law).

• Limitations on contingent fees.
• In connection with an IRS examination or challenge to an original 
return, amended return, or refund claim.

• For services rendered in connection with the determination of 
statutory interest or penalties assessed by the IRS.

• For services in connection with any judicial proceeding. 

OPR Circular 23022

21
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Best Practice — Communications 

• Consistent with aspirational “best practices” under 
Circular 230, §10.33, practitioners should inform 
clients, via an engagement letter or otherwise, of the 
terms of the engagement, including —
• Form and scope of advice or assistance to be rendered 

(§10.33(a)(1));
• Fees (§10.27) and responsibility for expenses (§10.30(b));
• Procedures for return of client records (§10.28); and
• Practitioner’s obligation to inform client of any errors or 

omissions identified (§10.21), as well as potential penalties 
concerning positions taken on a return and the opportunity to 
avoid penalties by disclosure (§10.34(c)).

OPR Circular 23023

Stage 2: Providing Tax Professional 
Services

OPR Circular 23024

23
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Providing Tax Professional 
Services

• The next stage of the tax engagement lifecycle 
covers the practitioner’s provision of tax planning, 
advice, or representational services to their clients. 
• Ensuring competence to provide services 
• Exercising due diligence (client & third parties)
• Standards and Returns/Written Advice
• Knowledge of client error or omission 
• Failure to sign return 
• Inappropriate disclosure of taxpayer information
• Maintaining communication with client

OPR Circular 23025

Due Diligence (§10.22) 

• A practitioner must exercise due diligence in: 
• Preparing, approving, or filing tax returns, documents, 

affidavits, etc. relating to IRS matters. 
• Determining correctness of oral/written representations 

made to the client or Treasury personnel.
• Willful blindness violates a practitioner's due 

diligence responsibilities under Circular 230.

OPR Circular 23026

25
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Due Diligence (§10.22) – Reliance on 
Client 

• Relying on information furnished by clients 
• Generally, may rely in good faith without verification upon 

information furnished by the client. 
• Cannot ignore the implications of information furnished to 

or known by the practitioner. 
• Must make reasonable inquiries if the information 

furnished appears incorrect, incomplete, or inconsistent 
with other facts or assumptions. 

• Cannot be willfully blind.

OPR Circular 23027

Due Diligence (§10.22) –
Reliance on Third Party 

• Relying on another’s work product
• Can rely on other professionals’ work product with

reasonable care.
• Cannot ignore other information furnished to you or 

known by you.
• Duty to make reasonable inquiries if information 

furnished appears to be incorrect, incomplete, or 
inconsistent with other facts or assumptions. 

OPR Circular 23028

27
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Standards for Tax 
Returns/Documents

• Under Circular 230, §10.34(a), a practitioner may not 
sign a tax return or advise a position on a tax return 
that willfully, recklessly, or through gross 
incompetence:
• Lacks reasonable basis
• Has an unreasonable position (IRC §6694(a)(2))
• Is a willful attempt to understate liability (IRC 

§6694(b)(2)(A)), or 
• Sets forth a reckless, intentional disregard of rules and 

regulations (IRC §6694(b)(2)(B))
• Patterns matter

OPR Circular 23029

Standards for Tax 
Returns/Documents

• Similarly, under Circular 
230, §10.34(a) and 
§10.34(b), a practitioner —
• May not advise taking frivolous 

positions 
• May not advise submissions: 

• To delay or impede tax 
administration

• That are frivolous
• Containing or omitting 
information that demonstrates 
an intentional disregard of rules 
or regulations 

• Patterns matter!

OPR Circular 23030
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Standards for Tax 
Returns/Documents

OPR Circular 23031

Reasonable Basis (25%)
When a reasonable and well-informed

analysis by a person knowledgeable in the 
tax law concludes there is at least a 25% 
likelihood a position would be upheld on its 
merits. MUST be paired with disclosure.

Realistic Possibility of Success (33%)
When a reasonable and well-informed 

analysis by a person knowledgeable in the 
tax law concludes there is at least an 
approximately one-in-three likelihood a 
position would be upheld on its merits.

Substantial Authority
When a reasonable and well-informed

analysis by a person knowledgeable in the 
tax law concludes there is at least a 
greater than 40% but less than 50% 

likelihood a position would be upheld on its 
merits.

More Likely Than Not (>51%)
When a reasonable and well-informed

analysis by a person knowledgeable in the 
tax law concludes there is at least a 
greater than 50% likelihood a position 

would be upheld on its merits.

Tax Return 
Position

Penalties and Client Reliance

• Under Circular 230, §10.34(c) and §10.34(d), a 
practitioner must advise client of potential penalty 
exposure regarding:
• A position taken on the return if the practitioner advised the 
client regarding the position OR the practitioner prepared or 
signed the return

• Any document, affidavit or other paper submitted to the IRS
• A practitioner must also advise client of penalty 

avoidance through disclosure

OPR Circular 23032
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Written Advice (§10.37)

• Circular 230, §10.37 elaborates on a practitioner’s 
due diligence obligation when providing written 
advice, requiring the practitioner to: 
• Identify and ascertain the material facts and reasonably 
consider material facts and circumstances;

• Not unreasonably rely on representations, statements, 
findings, or agreements; 

• Relate applicable law to the material facts; 
• Make reasonable factual and legal assumptions; and 
• Not consider the likelihood of an audit in making your 
determinations. 

OPR Circular 23033

Practicing Inside the Line — Client’s 
Error/Omission (§10.21)

• If a practitioner knows a client has not complied with US 
revenue laws or made an error in, or omission from, any 
return, affidavit, or other document client submitted or 
executed under US revenue laws —
• Duty to promptly inform client of noncompliance, error, or 

omission and advise client regarding consequences under the 
Code and regulations of that noncompliance, error, or omission. 

• Best practice is to advise the client what to do.  

• If the error or omission is attributable to a prior tax 
professional’s misconduct, discuss whether the client 
wants to make a referral to OPR. 

OPR Circular 23034

33
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Practicing Inside the Line — Client’s 
Error/Omission (§10.21)

Example
• A new client asks you to prepare their Federal tax return. As

part of your regular due diligence, you review the client’s prior
year’s return and discover numerous errors. You also noticed
the prior preparer had not signed the return.

• What are your obligations concerning the prior year's return?

• Despite errors in the prior year’s return, your client declines to
correct the errors (e.g., via filing an amended return).

• What are the implications for you in terms of preparing the
current year's return?

• Can you refer the preparer of prior year’s return to OPR?

OPR Circular 23035

Stage 3: Engaging with the IRS

OPR Circular 23036
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Engaging with the IRS

• The third stage of the tax engagement lifecycle 
covers the practitioner’s engaging with the IRS (e.g., 
representing the client during examination or other 
interactions with IRS, such as appeals or negotiating 
an offer in compromise or installment agreement.

• Responding to requests for information. 
• Prompt disposition of pending matters.
• Statements to and interactions with IRS 

representatives.

OPR Circular 23037

Duty to Provide Information (§10.20)

• Upon a proper and lawful request 
for records or information from 
IRS, a practitioner has a duty to 
promptly submit requested 
information unless in good faith 
reasonably believe information 
sought is privileged. 

• If requested information is not in 
the practitioner’s or client’s 
possession, the practitioner 
must promptly inform IRS and 
provide any information 
regarding who has possession 
of the requested information. 

OPR Circular 23038

37
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Prompt Disposition of Pending 
Matters (§10.23) 

• A practitioner may not 
unreasonably delay the 
prompt disposition of 
any matter before the 
IRS.

OPR Circular 23039

Disreputable Conduct 
(§10.51(a))

• Circular 230, §10.51(a) is 
a general provision 
under which a 
practitioner may be 
sanctioned for 
incompetence and 
disreputable conduct.

OPR Circular 23040

39
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Giving False or Misleading 
Information (§10.51(a)(4))

• When interacting with tax authorities, a practitioner 
must not participate in any manner in giving false or 
misleading information to the Treasury or any 
officer/employee. 

• Testimony.
• Federal tax returns.
• Financial statements
• Applications.
• Affidavits, declarations, and any other document or 

statement (written or oral).

OPR Circular 23041

Willfully Assisting 
Noncompliance (§10.51(a)(7))

• When interacting with 
clients, a practitioner 
must not willfully assist, 
counsel, encourage, 
suggest to a 
client/prospective client: 

• An illegal plan to evade 
Federal taxes or payment 
thereof.

• Violation of any Federal 
tax law.

OPR Circular 23042
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Improper Attempts to Influence 
(§10.51(a)(9))

• A practitioner may not 
directly or indirectly attempt 
to influence, or offer or 
agree to attempt to 
influence, the official action 
of any officer or employee of 
the IRS by the use of threats, 
false accusations, duress or 
coercion, by the offer of any 
special inducement or 
promise of an advantage or 
by the bestowing of any gift, 
favor or thing of value. 

OPR Circular 23043

Contemptuous Conduct 
(§10.51(a)(12)

• A practitioner may not 
engage in contemptuous 
conduct in connection with 
practice before the IRS, 
including the use of abusive 
language, making false 
accusations or statements, 
knowing them to be false, or 
circulating or publishing 
malicious or libelous matter. 

OPR Circular 23044
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Giving a False Opinion 
(§10.51(a)(13))

• A practitioner may not 
give a false opinion, 
knowingly, recklessly, or 
through gross 
incompetence, including 
an opinion which is 
intentionally or recklessly 
misleading, or engaging 
in a pattern of providing 
incompetent opinions on 
questions arising under 
the Federal tax laws. 

OPR Circular 23045

Other Disreputable Conduct 
(§§10.51(a)(13)–(18))

• Willfully failing to sign a tax return prepared by the 
practitioner when required to do so.

• Willfully disclosing or otherwise using a tax return or tax 
return information in an unauthorized manner.

• Willfully failing to file on magnetic or other electronic 
media a tax return when required to do so.

• Willfully preparing all or substantially all of, or signing, a 
tax return or claim for refund when the practitioner does 
not possess a valid PTIN.

• Willfully representing a taxpayer before the IRS unless 
the practitioner is authorized to do so. 

OPR Circular 23046

45
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Stage 4: Ending the Relationship

OPR Circular 23047

Ending the Relationship

• The final stage of the tax engagement lifecycle 
involves the termination of the practitioner’s 
relationship with the client.

• Return of client records
• Taxpayer refunds/Negotiation of IRS checks 
• Withdrawal of POA
• Maintenance of confidentiality
• Retirement or sale of practice

OPR Circular 23048

47
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Returning Client's Records (§10.28)  

• At the request of the client, a practitioner must 
promptly return all records of the client necessary for 
the client to comply with any federal tax obligations.

• Includes documents or other materials obtained from a client or 
another source, as well as any return, claim for refund, schedule, 
affidavit, appraisal, or any other document prepared by the 
practitioner (or their employee or agent). 

• Practitioner may retain copies of the records returned to client.

• Existence of a fee dispute does not relieve 
practitioners of obligation to return client records.

OPR Circular 23049

Negotiation of Taxpayer Checks 
(§10.31)

• Practitioners may NOT direct or accept payment from 
IRS to a taxpayer into an account owned or 
controlled by them. 

• No cashing, endorsing, or negotiating the client’s refund. 
• No depositing the client's refund to the practitioner’s trust 
account.

• No split electronic transfers from the IRS.

• Client consent is irrelevant.

• IRC §6695(f) penalty exposure.

• Form 2848 has been revised to omit authority to 
receive client's refund check.

OPR Circular 23050

49
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Maintaining Client 
Confidentiality and Other 
Administrative Matters

• A practitioner’s obligation to remain client confidences and to 
safeguard tax return information never ends, even after a tax 
engagement ends.

• Circular 230, §10.51(a)(15) provides that willfully disclosing or 
using tax return information is disreputable conduct. 

• At the end of an engagement the practitioner should withdraw their 
power of attorney.

• When retiring or selling their practice, the practitioner should take 
care to safeguard tax return information and to keep clients 
appropriately informed.

OPR Circular 23051

Other Important Circular 230 Provisions

OPR Circular 23052
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Practitioner Conduct Beyond 
the Tax Engagement

• Willful Tax Noncompliance by Practitioner —
§10.51(a)(6)

• Circular 230, §10.51 covers not only incompetence and 
disreputable conduct during the tax engagement, but also the 
practitioner’s personal conduct.
• Tied to 31 USC §330’s focus on the practitioner’s “fitness to 

practice.”

• Most notably, disreputable conduct includes willfully failing to 
make a Federal tax return or the willfully evading, attempting to 
evade, or participating in any way in evading or attempting to 
evade any assessment or payment of any Federal tax. 

• Note: When a referral is made to OPR, the practitioner’s own tax 
compliance is always checked.

OPR Circular 23053

Practitioner Conduct Beyond 
the Tax Engagement

• Other Disreputable Conduct 
• Conviction of any criminal offense under Federal tax laws 

(§10.51(a)(1)).
• Conviction of any criminal offense involving dishonesty or 

breach of trust (§10.51(a)(2)).
• Conviction of any felony where the conduct involved renders the 

practitioner unfit to practice (§10.51(a)(3)). 
• Disbarment or suspension from practice as an attorney or CPA 

(§10.51(a)(10), §10.82(b)(1)).
• Conviction of any crime under Title 26, any crime involving 

dishonesty or breach of trust, or any felony that renders the 
practitioner unfit to practice (§10.82(b)(2)).

OPR Circular 23054
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OPR Investigative and 
Disciplinary Process

OPR Circular 23055

OPR Investigate and Disciplinary Process

• Sanctions — §10.50 

• This section addresses OPR’s authority to sanction 
practitioners for misconduct. 

• Requires notice to the practitioner and an opportunity 
for a proceeding 

OPR Circular 23056
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• OPR Referral Sources
• Individuals outside the IRS (e.g., tax professionals, clients, 
other government agencies, etc.) can make referrals to 
OPR on Form 14157. The form is sent to Return Preparer’s 
Office and if the tax professional is under OPR's jurisdiction, 
then routed to OPR.
• For practitioners (covered under Circular 230), 
individuals can fax a referral to OPR's eFax: 855-814-
1722.

• IRS employees use a different form when they come across 
misconduct by a tax professional and, in some 
circumstances, they are required to make referrals. 

OPR Investigate and Disciplinary Process 

OPR Circular 23057

OPR Investigate and Disciplinary Process

• Mandatory referral to OPR
• Willful attempt to understate tax liability. IRC §6694(b) 
• Promoting abusive tax shelters. IRC §6700
• Aiding and abetting understatement of tax liability 
(appraisers). IRC §6701(a) 

• Action to enjoin Tax Return Preparers. IRC §7407 
• Action to enjoin specific conduct re: tax shelters and 
reportable transactions. IRC §7408 

OPR Circular 23058
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OPR Investigate and Disciplinary Process 

• Discretionary referral to OPR
• Failure to furnish copy of return; sign a return; keep 
copies/lists of tax returns prepared. IRC §6695 

• Negotiation (direct/indirect, electronic, or paper) of 
refund checks. IRC §6695(f) 

• Frivolous tax returns or submissions. IRC §6702 

• Fraud and false statements. IRC §7206 

OPR Circular 23059

• Discretionary referral to OPR (continued)

• Accuracy related penalty with facts suggesting lack of 
due diligence. IRC §6662 

• Negligent or intentional disregard of tax rules and 
regulations (Need a Pattern). IRC §6694(a) 

• Failure to comply with tax shelter registration 
requirements. IRC §§6111, 6112 

OPR Investigate and Disciplinary Process 

OPR Circular 23060
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OPR Investigate and Disciplinary Process 

• OPR Complaint Process
• Jurisdiction
• Investigation

• Evaluate evidence received
• Database searches
• Interview referent/complainant and other witnesses

• Pre-Allegation or Allegation Letter
• Written notice to practitioner

• Before or soon after investigation begins
• Outlines allegations (information received and developed, Circular 

230 implications), with opportunity to respond

OPR Circular 23061

OPR Investigate and Disciplinary Process

• OPR Complaint Process (continued)
• Conference/settlement opportunity

• Complaint-pleading/charging document 
• Administrative hearing (ALJ) 
• Decision 
• Appeal 

OPR Circular 23062
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• Closing a Case and Sanctions
• Non-disciplinary Closure
• Private Reprimand (Director’s discretion)
• Censure 

OPR Investigate and Disciplinary Process

OPR Circular 23063

OPR Investigate and Disciplinary Process

• Closing a Case and Sanctions (continued)
• Suspension (1–59 months)
• Disbarment (for at least 5 years)
• Disqualification (appraisers)
• Monetary Penalty (limited to the gross income 
derived from the conduct giving rise to the penalty)

OPR Circular 23064
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OPR Investigate and Disciplinary Process

• Expedited Suspension — §10.82 
• OPR can impose a suspension before filing a 
complaint if the practitioner has received an 
opportunity to be heard in another forum 

• Suspension or revocation of law license or CPA 
certificate for cause by the licensing authority  (State 
Bar or Board of Accountancy) 

• Criminal convictions 
• Violation of conditions imposed based on a prior OPR 
sanction 

• Certain court sanctions
OPR Circular 23065

OPR Investigate and Disciplinary Process

• Expedited Suspension — §10.82 (continued)

• OPR can also impose a suspension before filing a 
complaint when the practitioner is non-compliant 
with respect to their own individual tax matters or tax 
matters for entities for which they are responsible. 

• Failure to file returns, late-filing returns, 
underreported income, etc.

OPR Circular 23066

65
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Key Points

• Circular 230 (Rev. 6.2014), contains the Regulations 
Governing Practice before the IRS.

• The Office of Professional Responsibility supports 
effective tax administration by ensuring all tax 
practitioners, tax preparers, and other third parties in 
the tax system adhere to professional standards and 
follow the law.

• The beneficiaries of effective oversight of tax 
practitioners are taxpayers, the tax practitioner 
community as a whole, and the tax system.

Key Points

• Circular 230 imposes duties on practitioner 
during every stage of the tax engagement 
lifecycle – from finding clients, to serving clients 
and interacting with the IRS, to ending their 
client relationship. 

• Circular 230 contains not only rules relating to 
practice before the IRS, but also information on 
possible sanctions for misconduct, the OPR 
disciplinary process, and the due process 
protections provided to practitioners.

67
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Overview of 
Tax Pro Account

OPR Circular 23069

Tax Pro Account: Options for 
Submit POAs and TIAs 

OPR Circular 23070
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Expanding Services for 
Taxpayers

Expansion of Taxpayer Options for 3rd Party 
Authorizations launched in the summer of 2021
• Added “authorization” feature to individual Online 

Accounts.
• Launched Tax Pro Account on IRS.gov to allow tax 

professionals to initiate online POA or TIA  requests.
• Tax professional initiates a POA or TIA, using checkbox as 

electronic signature for POAs.
• POA or TIA requests automatically transfers to individual 

taxpayer’s Online Account.
• Taxpayer accesses their Online Account and under the  

“Authorization” tab they can approve the request and use a 
checkbox as signature.

• Upon approval, authorization is posted immediately to CAF.
OPR Circular 23071

Registering to Access the Tax 
Pro Account

To use Tax Pro Account, individuals must create an 
account and verify their identity.
• Individuals already registered for Secure Access (e.g., 
Get Transcript, e-Services) can use the Tax Pro Account 
to initiate POAs and TIAs.

• New users will need to create an account with ID.me.
• To verify your identity with ID.me, you will need a photo ID and a 

device with a camera.
• Frequently asked questions with help links are available 
right on the sign-in page for Tax Pro Account & Online 
Account in case you or your clients have any questions.

OPR Circular 23072
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Tax Pro Account: Tax 
Professionals Page

OPR Circular 23073

Tax Pro Account: Help Topics

OPR Circular 23074
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Tax Pro Account: Future State

OPR Circular 23075

• IRS will continue to expand Tax Pro Account capabilities to 
improve its features for authorization requests and to add 
functionality as resources allow. 

• Here are just some of the features we are working, 
planning, or considering:
• Notification to the taxpayer regarding action in their 

Online Account, including pending authorization requests
• Email alerts letting the tax professional know when 

taxpayer approves their authorization request
• Taxpayer’s ability to view complete authorization history
• Tax professional’s ability to view and manage all active 

authorizations on CAF processed through all channels

Contacting & Referrals to 
OPR

• Office of Professional Responsibility
• 1111 Constitution Ave., NW, SE:OPR Rm. 7238, 
Washington, DC 20224

• Efax: (855) 814-1722
• Visit http://www.irs.gov/ and search "Circular 230 Tax 

Professionals"
• Referrals

• To make a referral regarding a return preparer, file Form 
14157. It will go to RPO and, if the preparer is under OPR's 
jurisdiction or has representational activities, the 
information will be routed to OPR.

• For practitioners covered under Circular 230, send Form 
8484 via fax to OPR's eFax.

76 OPR Circular 230
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• Treasury Department Circular No. 230 (Rev. 6-2014)

• IRS Pub. 947, Practice Before the IRS and Power of Attorney

• IRS Pub. 4557, Safeguarding Taxpayer Data: A Guide for Your Business

• IRS Form 2848, Power of Attorney and Declaration of Representative

• IRS Form 8275, Disclosure Statement

• IRS Form 8867, Paid Preparer's Due Diligence Checklist

• OPR Website

• News & Updates from the Office of Professional Responsibility 

• Rights and Responsibilities of Practitioners in Circular 230 Disciplinary Cases

• Guidance on Restrictions During Suspension or Disbarment from Practice 
Before the Internal Revenue Service 

Resources and Guidance

77 OPR Circular 230

• Formulario 2848, Poder Legal y Declaración del Representante y 
Instrucciones para el Formulario 2848(SP)

• Formulario 8821, Autorización para recibir Información Tributaria y 
Instrucciones para el Formulario 8821

• Pub. 947, Como Ejercer ante el Servicio de Impuestos Internos (IRS) 
y el Poder Legal 

• Circular 230 del Departamento del Tesoro (Rev. 6-2014), 
Reglamentos que rigen el ejercicio ante el Servicio de Impuestos 
Internos

Recursos y Guías en Español

78 OPR Circular 230
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QUESTIONS?

OPR Circular 23079

79
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Implementation and Government

Enforcement of BlockChain Technology

and Digital Assets

Presented by Joshua Smeltzer and Brian Clark

WHY CRYPTOCURRENCY?

• An entirely digital medium of exchange

• No intrinsic value (e.g. cannot exchange for gold)

• It has value because the users of the network give it value.

• No physical form (i.e. only exists on the network)

• Public and private keys identify ownership

• Supply limited or at least not controlled by governments

• Market manipulation but not government manipulation 

©2023 Gray Reed. All Rights Reserved
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NFTs (Non-Fungible Token) – Not Just Digital Art  

• Digital representation of a digital or physical asset

• Recorded on the blockchain (artwork, music, title to property, contracts)

• Potential Uses

• A more secure and efficient way to track title

• Ticket sales or Membership Verification

• Logistics applications

• Raise capital and sell stakes in assets without intermediaries

• Sell music, art, books, and host of other creative works

©2023 Gray Reed. All Rights Reserved
3

WHAT IS A DECENTRALIZED AUTONOMOUS 

ORGANIZATION?  

• Are DAOs the new LLCs (Texas is considering LLC amendment)

• No central governing body (i.e. no board of directors)

• Bottom up management (one token one vote).

• All terms of organization public as well as votes on actions.

• Who is legally responsible? Who accepts service? 

• Does this provide any protection for token holders or are they all liable?

• If so, how do you sue a pseudonym?

• DAO as PACs – Where decentralization and campaign finance collide. 

• Limitations

• Slower without centralization, harder for everyone to stay informed, 
and requires technical knowledge to trust system.

©2023 Gray Reed. All Rights Reserved
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CONTINUED FOCUS ON DISCLOSURE AND REPORTING   

• Infrastructure Investment and Jobs Act ("IIJA")

• Broad reporting responsibilities for “brokers” – 1099-DA

• "any person who (for consideration) is responsible for providing any service effectuating 
transfers of digital assets on behalf of another person.“

• IRS Announcement 2023-2 (No Regulations – Reporting on Hold Until Issued)

• Operation Hidden Treasure

• IRS Office of Fraud Enforcement 

• John Doe Summonses (Coinbase, Kraken, Circle, sFOX, Next?)  

• Shareholder challenges to information disclosures – Harper v. Rettig, No. 21-1316 (1st Cir.)

©2023 Gray Reed. All Rights Reserved
5

TAX LOSS HARVESTING  

• Wash Sale Rules 

• No specific definition of security in IRC 1091

• Rev. Rul. 2014-21 Says property not security

• NFTs didn’t even exist as an asset in 2014. 

• Securities and Exchange Commissions (The list of 9 and expanding)

• AMP, RLY, DDX, XYO, RGT, LCX, POWR, DFX and KROM

• Bitcoin and Ether – commodities? 

©2023 Gray Reed. All Rights Reserved
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CLAIMING CRYPTOCURRENCY LOSSES  

• CCA 202302011 (IRC Section 165 – Cryptocurrency Declined in Value)

• IRC 165 Deductions

• Closed and Completed Transactions

• Fixed and Determinable

• IRC 6045(g)(3)(D) – Definition of Digital Assets

• Worthlessness – When does it happen? 

• Abandonment – When does it happen?

©2023 Gray Reed. All Rights Reserved
7

LIKE KIND EXCHANGES   
(APPLES AND ORANGES?)

• Legal Standard Pre-TCJA

• Like Kind Exchanges Post-TCJA

• CCA 2021240008 (Bitcoin, Ether, 

Litecoin are NOT like kind)

• Are any cryptocurrencies 

like kind? 

• Other potential 

misinterpretations of 

property tax rules?

©2023 Gray Reed. All Rights Reserved
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PENDING LITIGATION ON 
DIGITAL ASSETS 

• SEC – Insider Trading, Exchange 

Investigations, Public 

Announcements

• Digital Asset Companies in 

Bankruptcy

• Tax Court Litigation

• Federal District Court Litigation

• Administrative Level Disputes

©2023 Gray Reed. All Rights Reserved
9

LEGISLATION RELATED TO 
DIGITAL ASSETS  

• Lummis (R-WY) and Gillibrand (D-NY) 

Responsible Financial Innovation Act

• Toomey (R-Pa.) and Sinema (D-Ariz.) Virtual 

Currency Tax Fairness Act

• EU proposal for full scale regulation - Markets 

in Crypto-Assets (MiCA) 

• UCC Article 12 (Transfers of “controllable 

electronic records” (CER) (i.e. Digital Assets). 

• OECD – Recent Reporting Standards for Digital 

Assets. 

• Future Legislation? 

©2023 Gray Reed. All Rights Reserved
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GOVERNMENT ENFORCEMENT ACTIVITY

©2023 Gray Reed. All Rights Reserved
11

©2023 Gray Reed. All Rights Reserved
12

INDUSTRY UPDATES ON 
DIGITAL ASSETS

11

12
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ENERGY  

• Tokenization of oil and gas interests (funding through crypto/blockchain)

• Proof of Work vs. Proof of Stake Systems

• Title work and other recordkeeping on the blockchain

©2023 Gray Reed. All Rights Reserved
13

HEALTHCARE

• Medical records on blockchain or linked to NFTs

• Places the patient at the center of the ecosystem

• More efficient transfer of medical records

• Payment for services via cryptocurrency

©2023 Gray Reed. All Rights Reserved
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WAGES AND PAYROLL 

• News reports of politicians taking their salaries in Bitcoin.

• Aaron Rogers turned part of his NFL salary into Bitcoin. 

• Department of Labor points out that Fair Labor Standards Act provides 

that wages be made in cash or negotiable instrument payable by check.

• Fluctuations in value could cause problems under FLSA 

©2023 Gray Reed. All Rights Reserved
15

REAL ESTATE   

• Barriers to investment entry are lowered and available to wider audience

• Participation in worldwide real estate markets, not just local investment

• Operational efficiency through smart contract deal closing

• Faster liquidation because of less need for third party intermediaries

©2023 Gray Reed. All Rights Reserved
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DIGITAL ASSETS: PERSONAL 
REPORTING AND 
TRANSACTIONAL TAX 
CONCERNS

• Where are we now?

1. Cryptocurrency 

compliance

2. New blockchain uses

3. Common tax 

partnership questions

©2023 Gray Reed. All Rights Reserved
17

INDICATIONS OF ONGOING IMPORTANCE

• Page 1 of IRS Form 1040 (2022):

“At any time during 2022, did you: (a) receive (as a reward, award, or

payment for property or services); or (b) sell, exchange, gift, or otherwise

dispose of a digital asset (or a financial interest in a digital asset)?”

• Compliance campaign focuses on underreporting due to the anonymous

nature of virtual currency; e.g. in 2021 former IRS Commissioner Charles

Rettig testifies to Senate Finance Committee that crypto market cap is around

$2 trillion and by design intended to stay off the IRS enforcement radar.

• The Internal Revenue Manual indicates the IRS will use standard techniques

for virtual currency discovery, such as bank and credit card analysis, John Doe

summonses, Form 1099-K review (payment card and 3rd party network

transactions), FinCEN reports, and public document reviews. I.R.M.

5.1.18.20.3 (7-17-19).

©2023 Gray Reed. All Rights Reserved
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INDICATIONS OF ONGOING IMPORTANCE

• Page 1 of IRS Form 1040 (2022):

“At any time during 2022, did you: (a) receive (as a reward, award, or
payment for property or services); or (b) sell, exchange, gift, or otherwise
dispose of a digital asset (or a financial interest in a digital asset)?”

• Compliance campaign focuses on underreporting due to the anonymous
nature of virtual currency; e.g. in 2021 former IRS Commissioner Charles
Rettig testifies to Senate Finance Committee that crypto market cap is around
$2 trillion and by design intended to stay off the IRS enforcement radar.

• The Internal Revenue Manual indicates the IRS will use standard techniques
for virtual currency discovery, such as bank and credit card analysis, John Doe
summonses, Form 1099-K review (payment card and 3rd party network
transactions), FinCEN reports, and public document reviews. I.R.M.
5.1.18.20.3 (7-17-19).

©2023 Gray Reed. All Rights Reserved
19

PERSONAL REPORTING FOR VIRTUAL CURRENCY

• Supplemental income payments – report on Schedule E (royalties, rental

real estate, S-corporation income, partnership income, etc.) at FMV in

U.S. dollars as of the date and time of transaction;

• Contractor payments – report on Schedule C at FMV in U.S. dollars at

time of payment was received;

• Sale of virtual currency – report on Schedule D at FMV in U.S. dollars as of

the date and time of transaction (if capital asset, consider Form 8949);

• As previously discussed, consider FATCA reporting (Form 8938) and FBAR

reporting (FinCEN Form 114). FATCA reporting is in addition to FBAR

reporting.

©2023 Gray Reed. All Rights Reserved
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EVOLVING BLOCKCHAIN USES: TOKENIZATION

• Real estate developers and funds have had the option to tokenize project 
interests for a few years;

• Almost any asset has tokenization potential.

• Selling points:

• Blockchain technology provides secure and easily reviewed 
ownership transfers;

• Tokenized equity can be offered to a wider investor group;

• Potentially lower investor costs;

• Ideally the tokenized equity allows ready conversion of illiquid real 
estate into cash.

©2023 Gray Reed. All Rights Reserved
21

INITIAL STRUCTURING CONCERNS

• Gating issue: “what” is being tokenized? Tokens might represent:

• Entity equity;

• Debt interests secured by hard assets;

• Economic rights / profit sharing;

• Commodities.

• Some Non-Tax Concerns: 

• If tokenizing equity, where is the entity formed? Delaware is common but consider 
state investor and creditor protections;

• PPM terms;

• Securities law compliance (Reg-S, Reg-D).

• Post-PPM / structuring, tokens are issued and documents “hashed”. Tokens are 
transferred to project developer’s wallet on token platform which are later sold to 
investors.

©2023 Gray Reed. All Rights Reserved
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INITIAL STRUCTURING 
CONCERNS

• Identify quality tokenization platform;

• Smart contracts power the tokens, 

and must ensure securities law 

compliance. As such, identifying a 

quality platform is important;

• Prepare investors for AML and KYC 

compliance in offering materials to 

avoid surprises – each investor will 

have a KYC process with the platform;

• Marketing services may be required 

to find and educate investors.

©2023 Gray Reed. All Rights Reserved
23

TAX SPECIFIC CONCERNS

• As noted, the IRS views tokens as 

property.  Since this is another form 

of asset securitization, identifying the 

type of property and transaction at 

issue is important: 

• Debt (and debt versus equity)

• Stock – holding period, 

dividend rights, management 

rights

• Tax partnership – PTP, basis 

adjustments, transfer 

allocations, book-ups, etc.

©2023 Gray Reed. All Rights Reserved
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TOKENIZATION EXAMPLES

• 2018. St. Regis Aspen Resort. 

• Approximately 19% of property equity was sold in Reg. D offering in 
the form of digital tokens representing equity in Aspen Digital Inc.;

• Tokens are now traded on tZERO ATS (FINRA broker-dealer that 
operates an alternative trading system).

• 2022. T27 Silcoin / Tower 27 Partners – Woolworth Building, San Jose, 
California.

• Intended $100M capital raise using 100 million $1 tokens for 300+ 
unit multifamily project.

• T27 Silicoin token represents equities in Tower 27 Partners, LP 
(Ethereum based token).

©2023 Gray Reed. All Rights Reserved
25

COMMON TAX PARTNERSHIP 
ISSUES: CURRENT THOUGHTS

• Investment Company Rules. Bitcoin type

cyrptocurrencies do not seem to be the type

of property that fits in the “investment

company” rules of Section 721(b);

• Referesher: Investment company

rules apply if contributor diversifies

investments and as to transferee-

partnership, immediately after

transfer, 80% of value of assets

(excluding cash and certain debt)

are held for investment in readily

marketable securities. If Section

721(b) applies it turns off

nonrecognition.

©2023 Gray Reed. All Rights Reserved
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COMMON TAX PARTNERSHIP ISSUES: CURRENT THOUGHTS

• Marketable Securities Rules for Distributions. Section 731(c) states that marketable
securities are (absent exception) treated as money for purposes of Section 731(a). At
present:

• Bitcoin type cryptocurrencies are not within the classical definition of money
(physical, electronic, or book representation of the coin and paper money of
the United States which circulates, and is customarily used and accepted as a
medium of exchange); and

• Bitcoin type cryptocurrencies do not neatly fit into the Code’s “securities”
definitions but facts and circumstances control. This is a closer case, but
arguably these types of assets are usually marketable securities. (If the
cryptocurrency was perhaps exchangeable of convertible into securities or
cash the Section 731(c) rules would arguably apply and you would need an
exception).

• Exception. Investment partnership rules – no trade or business, eligible partners
contributed only cash/securities, and 90% of value of assets are qualifying (cash,
securities, etc.). Meeting investment partnership rules turns of 731(c)’s general rule.

©2023 Gray Reed. All Rights Reserved
27

COMMON TAX PARTNERSHIP ISSUES: CURRENT 
THOUGHTS

• Consider PTP rules.

• Section 7704 treats partnerships that are publicly traded as corporations for

FIT purposes: (1) actually traded on securities market or (2) readily tradeable

on a secondary market.

• A partnership that is “publicly traded” is excepted from PTP rules if 90% or

more of its gross income consists of qualifying income.

• The qualifying income rule excepts from entity level tax those partnerships

that engage in activities commonly considered as no more than investing or

that have traditionally been conducted in partnership form.

• Partnership that hold only bitcoin or similar cryptocurrencies treated as

commodities may have only one activity (buying and selling commodities). But

if the partnership has other investments, e.g. securities or cryptocurrencies

treated as securities, then safe harbors may need necessary.

©2023 Gray Reed. All Rights Reserved
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JOSHUA SMELTZER

JOSHUA SMELTZER

Joshua Smeltzer represents individuals, corporations, 
partnerships, and estates in a variety of tax issues 
involving tax reporting for cryptocurrency and foreign 
bank accounts, captive insurance arrangements, 
investments in conservation easements, charitable 
donations, a variety of tax deduction and tax credit 
disputes, as well as various transactions involving 
cryptocurrency and blockchain technology. 

FORMER EXPERIENCE:

• Litigator, U.S. Department of Justice – Tax Division

EDUCATION:

• J.D., American University Washington College of Law

• B.S., University of Utah

Partner
Tax Controversy
Blockchain and Digital Assets
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CONTACT: Joshua Smeltzer

jsmeltzer@grayreed.com

469.320.6225
Dallas, Texas

©2023 Gray Reed. All Rights Reserved

BRIAN CLARK

BRIAN CLARK

With a unique background in business law and 
accounting, Brian Clark guides clients through a broad 
range of matters that impact their businesses, 
including tax planning and corporate transactions. He 
advises clients on the federal income tax consequences 
of a variety of transactions, including the acquisition 
and disposition of businesses and assets, structuring 
joint ventures and partnerships, and business 
succession planning.

EDUCATION:

• LL.M., New York University School of Law

• J.D., Louisiana State University

• M.A., Accounting, Texas Christian University

• B.B.A., Accounting, Baylor University

Associate
Tax Structuring  
Blockchain and Digital Assets

30

CONTACT: Brian Clark

bclark@grayreed.com

469.320.6212
Dallas, Texas
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ABOUT GRAY REED

• A full-service commercial law firm 

with 30 organized practice groups 

• More than 140 attorneys

• All of Gray Reed’s tax attorneys 

are either CPAs, Board Certified 

by the Texas Board of Legal 

Specialization, have advanced law 

degrees or have government 

experience

• Visit grayreed.com and follow us 

on social media for latest firm 

news and thought leadership

©2023 Gray Reed. All Rights Reserved
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IRS APPEALS – PREPARING A WINNING AND EFFECTIVE PROTEST 

 

Presented by David Stubblefield, EA 

Smith, Jackson, Boyer & Bovard, P.L.L.C. 

 

 

The cornerstones in accomplishing this task are PREPARATION AND 

PRESENTATION and they are vital before, during and after the actual formal 

protest is written. 

 

The IRS examination has been completed, you have discussed the proposed audit 

adjustments with the examiner, as well as your client, during the course of the 

audit, and some of the audit adjustments remain unagreed. You have conducted 

the closing conference with the examiner, elevated the unagreed issues to a 

meeting with the group manager, but the unagreed issues still remain unresolved. 

Now, after discussing the case with the client and obtaining their approval to 

move forward, you are faced with the preparation of a formal written protest to 

forward the case to IRS Appeals. The journey begins.  

 

Our session today will cover the mechanics of drafting a successful protest letter 

and package that will set the stage for fair and desired results. Prior to discussing 

the format and content of the protest, let us discuss key points and actions that 

have to be addressed prior to the actual writing of the protest.  

 

First, let us revisit the Office of Appeals Mission Statement: To resolve tax 

controversies, without litigation, on a basis which is fair and impartial to both the 

Government and the taxpayer in a manner that will enhance voluntary 

compliance and public confidence in the integrity and efficiency of the Service. 

 

Now that the IRS has recovered from the horrific impact of COVID on its overall 

operations, it is moving toward improved functions. The hiring of new examiners 

and the resumption of field and office examinations will generate an increase in 

unagreed issue cases going to Appeals and will ultimately impact you and your 

clients.  
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Due to the heavy retirement volume within the IRS, that also impacted Appeals, 

you will encounter new Appeals Officers in the ranks of that Office. Many of these 

“rookies” will be former Revenue Agents or Tax Auditors. This will require you, in 

representing your client, to “size up” the expertise and ability of the Appeals 

Officer early in the Appeals process to get a handle on how you think they will 

understand and pursue the unagreed issues, as well as their ability to process and 

understand your protest. 

 

As you did during the early stages of the IRS examination, you want to identify the 

Appeals Officer’s immediate supervisor and obtain their direct telephone number 

in case you encounter problems during the Appeals process and need to elevate 

the case. 

 

Due to workload imbalance, Appeals is still spreading case assignments around 

the country. Therefore, some of your future Appeals cases could be initiated by 

an Appeals Officer outside your immediate area. Due to the complexity of the 

case, if you feel that you could give your client stronger representation, you can 

request in writing that the case be transferred, say, back to the Dallas Appeals 

Office, if that is the office that serves your area. The request should give specific 

reasons why holding a face-to-face conference in Dallas would be more effective.  

 

If for any reason the Appeals case remains under the jurisdiction of the distant 

Appeals office, you should then request a Zoom-type face-to-face conference. IRS 

Appeals is under a National Office requirement to accommodate taxpayers’ 

request for such conferences. Appeals conferences via telephone or by fax have 

proven to be not as effective as face-to-face conferences. 

 

In the preparation of the protest, remember that the Appeals Officer considers 

the “hazards of litigation” in evaluating an appeal. (Regs. Sec. 601.106(f)(2); IRM 

8.1.10.4 (1). Hazards of litigation stem from uncertainties related to the facts 

and/or the application of the law (IRM 8.25.2.6.3). Factual hazards examples 

include facts and/or their substantiation are missing or incomplete, facts from 

different sources conflict, you interpret the facts differently than the examiner, 

the credibility of an expert witness is suspect and disagreements about what 

constitutes relevant legal authority and how to apply it to the facts of the case.  
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Hazards of litigation cases can many times lead the Appeals Officer to offer to 

“settle the case at 50%” or another alternative rather than take a hard position 

and recommend that the case be forwarded to Tax Court for resolution.  

 

You, in the capacity of representing your client before the IRS, should never get 

discouraged with the examiner during the completion of an audit and take the 

position, “to heck with it, write up your report and I will take my chances in 

Appeals”. It is not fair to dump these types of cases on Appeals and there are 

avenues you can take to get clarification of the unagreed issues at the 

examination level to allow you to prepare an effective protest.  

 

Some of the key pre-requisites to writing the protest to consider, are as follows: 

 

� Writing the protest to win, using logic, organization, readability and 

persuasion.  

� Writing the protest with the Appeals Officer in mind. Make their job easier.  

� Keep the narrative as simple and direct as possible in order that the 

Appeals Officer can understand what you are saying. 

� Do not use flamboyant phrases and over-the-top words to try and impress 

the Appeals Officer. 

� Avoid any harsh or critical comments about the examiner on the case. 

� The write up should give the impression to the reader that you are 

seasoned and have command of the content of the protest.  

� Regardless of how good you think the protest is, be prepared during the 

face-to-face conference to ask the Appeals Officer to repeat back to you 

their understanding of what you are trying to communicate. You will find 

that in many cases you will have to clarify and explain your write-up and 

overcome the Appeals Officers misconceptions and inability to process your 

facts and positions. 

� It is essential that you clarify and “sell” your written protest verbally at the 

face-to-face meeting with the Appeals Officer. 

� Based on how the Appeals conference progresses, be prepared to concede 

your position or positions based on the discussions of the law and the 

strength of the Appeals Officer’s arguments. You may pivot on your 

possessions and offer a settlement proposal. Finally, you may feel strong 
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enough that the Service’s position is still weak and consider petitioning the 

Tax Court. 

� At the conclusion of the Appeals Conference, make sure that the Appeals 

Officer has clearly communicated to you their reasons, law, etc. of why 

their decision overrides your protest positions. If they are unable to do this, 

then you need to request a meeting with their Section Chief supervisor to 

present your concerns and position. 

� When drafting a protest, you must be specific in your appeal of the tax 

items in dispute. If you introduce new information at Appeals that was not 

provided to the examiner, this may result in Appeals releasing jurisdiction 

of the case and returning the file to Examination for further development. 

 

FORMAT AND CONTENT OF THE PROTEST 

 

� The protest letter is addressed to the Appeals Officer, in line with the letter 

Appeals sent to you and the client, that acknowledges the case. The use of 

firm letterhead is recommended. 

� Subject matter on the letter is the taxpayer’s name, form number, tax years 

and tax identification number. 

� A statement that you want to appeal specific findings to the Office of 

Appeals. 

� Consider at this point of the letter to identify any other audit adjustments 

wherein you agree with the examiner’s proposed changes.  

� Refer to and include a copy of the letter received from the Appeals Officer 

that reflects the proposed changes.  

� In the Appeals Officer’s letter, be alert in identifying the deadline you need 

to meet in submitting the protest via fax or certified mail.  

� Set forth a separate section for each proposed audit adjustment with which 

you disagree, that includes facts that support your position, identification 

of facts where you and the examiner disagree, the law or authority that 

supports your position on the issue and your comments that override law 

or authority that the examiner and Appeals Officer are relying on to 

support their position. 

� Include the penalties of perjury statement as follows: “Under the penalties 

of perjury, I declare that the facts stated in this protest and any 

accompanying documents are true, correct and complete to the best of my 

knowledge and belief”.  
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� Include a statement that a current power of attorney is attached to the 

protest letter and note your CAF number.  

� In the concluding “thank you for your consideration” paragraph include 

your direct telephone number, fax number and email address.  

 

Depending on how close you are in submitting the protest by the deadline date, 

following the sending of the protest package via certified mail, you should set a 

date to call the Appeals Officer and verify that the package has been received and 

determine, based on the Appeals Officer’s schedule, when they will call or write 

to set a conference date. You should be the one to follow up. Do not let weeks or 

months go by with no action on the case. 

 

Appeals protests can go in all different directions in regard to the size, format and 

content, the number of unagreed issues and the complexity of the issues. 

However, they should all follow the same strategic actions as set forth above and 

the on-going application of PREPARATION AND PRESENTATION principles. 

 

With the foundation of the above techniques and principles, you, as the Power of 

Attorney and representative of your client before the IRS, have a great 

opportunity to win for the client, as well as for yourself. 
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Agenda

Overview of Business Succession
Issues with Family Members as Officers
Most Common Succession Plans
Liability and Tax Issues in Business Transfers
Family Limited Partnerships
S Corporation Opportunities and Pitfalls

Overview of Business Succession

Over 2/3 do not survive into the 2nd Generation
Over 4/5 do not survive into the 3rd Generation
Average life span is < 25 years

�

�



���������

�

Failures in Business Succession

Not planning for transfer of:
Ownership
Control
Management

Inadequate Estate planning for transfer of:
Family wealth

Tax Issues for Family Businesses

Listing children as officers
Franchise tax forfeiture liability 
(Texas Tax Code Sec. 171.251 et seq.)

Responsibility to oversee sales tax 
collection/reporting (Texas Tax Code Sec. 111.016)

Responsible person liability for trust fund recovery 
penalties (federal payroll tax withheld)
(IRC Sec. 6672)
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Tax Issues for Family Businesses

Paying children as employees
Documenting work performed / services rendered
Adequate work product for amount paid

Listing children on corporate documents
Communication is important
Concerns when older generation starts losing 
capacity

Most Common Succession Plans

Buy-Sell Agreements
Family Limited Partnerships
S Corporations
Employee Stock Ownership Plans
Sale to “Intentionally Defective Grantor Trust”
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Buy-Sell Planning

Triggers
Redemptions or Cross Purchase
Advantages:

Protection
Liquidity

Disadvantages:
No wealth transfer achieved

Texas sales and use tax issues

Sales tax exemption for transfer of a business
Occasional Sale (Texas Tax Code Sec. 151.304 (b)(2))

Entire operating assets of business, division, 
branch, or identifiable segment
Comptroller interprets to be a single transaction

�
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Texas sales and use tax issues

Transferee liability
Request for Certificate of no Tax Due 
(Texas Tax Code Sec. 111.020)

Comptroller to issue certificate in 60 days 
(may trigger an audit)
If no certificate is issued after 90 days – no liability
Amount is due – withheld from purchase price
No certificate – liable up to purchase price

Texas sales and use tax issues

Fraudulent transfer liability (Texas Tax Code Sec. 111.024)

Sham transaction
Intent to hinder, delay, prevent tax collection
Without receiving reasonably equivalent value

Intent factors include transfer to former business 
insider, associate, employee, or third degree relative 
by blood or by marriage
Purchaser is jointly and severally liable with seller for full 
amount of liabliity

��

��



���������




Family Limited Partnership Planning

Separates control and non-voting ownership
Gift non-voting units to Next Generation
Advantages:

Asset protection
“Discounting” gifts to Next Generation
Retain control with significant wealth transfer

Disadvantages:
Fiduciary duty to non-voting members
IRS Scrutiny

S Corporation Planning

Very similar to FLP Planning
One class of stock, e.g. “common stock”
Can have more than one kind of stock

Voting and non-voting

Advantage compared to FLP Planning:
Perhaps less IRS scrutiny

Disadvantage compared to FLP Planning:
Greater premium on voting stock
(less effective wealth transfer)
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S Corporation Opportunities/Pitfalls

Reasonable wage requirement for owners
Possibility to save on employment tax
Issues for service businesses where only owner(s) 
perform work

Maintaining S Corporation status
Second class of stock issues for former 
partnerships converted to LLCs
E.g. private equity investor F reorgs with QSubs

Employee Stock Ownership Plan

ESOP borrows funds to purchase stock
Senior Generation elects IRC Sec. 1042 rollover or 
exchange (“Qualifying Replacement Securities”)

Advantages:
Seller – liquidity; defers or eliminates capital gains
Employees – ownership; retirement benefits

Disadvantages:
Requires established management & employee buyers
Requires analysis, with many rules & regulations
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Intentionally Defective Grantor Trust

Sell business to “defective” Trust
Children are beneficiaries
Advantages:

Seller – no capital gain on sale
“Freezes” value of business
Trust’s income tax paid by Seller (not a gift)
Trust controls distributions to children

Intentionally Defective Grantor Trust

Disadvantages:
Risk – Cash flow might not satisfy note
Balance of note included in Seller’s estate
After Seller’s death, undistributed income taxed 
at Trust’s high income tax rate
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Summary of Succession Planning 
Techniques

Many factors to determine the best approach
Each family and business is unique
Must include planning to effectively transfer:

Ownership, Control, Management
In coordination with Estate Planning to efficiently 
transfer:

Family Wealth

Questions?

Rob Hugos, Attorney, CPA, 
LLM (Tax)
Partner, Director of Advanced 
Planning

TEXAS TRUST LAW

Austin - Principal Office

Georgetown | Horseshoe Bay | 
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Founder and Principal Attorney

MONDRIK & ASSOCIATES

11044 Research Blvd Ste B-400
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