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JOHN G. HENSON VS. JOSEPHINE DECUIR. • 

. 

4829. Eighth district court, No. 7800, transferred to fifth dis· 
trict court, No. 4028. Mrs. Jos~phine Decuir vs. John G. Ben· 

son. Supreme court of La. . 

1 

Filed Nov. 4th, 1873. 
(Signed) l\1. P. JULIAN, 

Dy. Clerk. 

Eighth district court for the parish of Orleans. • 

MRS. JOSEPHINE DECUIR 
• No. 7800 • 1:8. 

JOHN G. BENSON. • 

1872. 
' 

To the honorable the judge of the ei~bth district court in and for the 
parish of Orleans, Louisiana : 

The petition of Mme. Antoine Decuir, who resides in the parish of 
Pointe Coupee, in this State, respectfully represents: 

That on Saturday the 20th of July, being then in the city of New Or
le!tns, and desiring to go to her plantation in the aforesaid parish of 
Pointe Coupee, she went on board the steamboat Governor Allen, a 

packet engaged in the business of common carrier of passengers 
2 ·and between the ports of New Orleans and Vicksburg, and 

the and owner of said swam boat being one John G. Ben-
son, and the clerk of which boat is D. E. Grove, the dub·-recognized 
agent of the owner of aforesaid l.toat; the domicil of said John G. Benson 
is in this parish. 

That the saicl steamboat was 'luly advertised and pnblic notice given 
to all the world that she would carry passengers as aforesaid. 

That petitioner, relying on the law and the said public advertise
ment, she desired tQ avail herself to the said means of transit, and did 
go into the cabin of sail\ steamboat for the purpose as stated tts abo\·e. 

That she was on legal business of importance in the matter of the 
succession of her late husband m aforesaid parish. 

P~titioner now avers that she was llenied the equal rights and 
prh•ileges granted to all persons nuder the provisions of article 13th of 
the constitution of Louisiana, in regard to the eqnal rights and privileges 

of all persons, irrespective of race and color, an(l under the laws 
3 of the United Stab~s, and under the provisions of act No. 38, of 

the general assembly of 1869, on the sole ground of her being a 
person of color. 

That she ·was greatly insulted aml wounded in her feelings. 
That she was expres~dy denied, though in ill-health at the time, the 

privilege of even a state-room in the cauin, or a seat at the table to take 
her meals on said boat, although due application was made in her be
half to the officers of said boat. 

That she was fort:ed to remain in a small compartment in the rear of 
said boat, which was a pnulic place, without the common conveniences 
granted to the other passeuge's, on the sole ground alleged, set up, and 
expressly stated b~· the captain and clerk of said 'boat:, that she was a 
colored person tbus making an illegal discrimination on account. of 
color. 

Petitioner alleges that she was willing and able to pay for, and did 
REC. 294--1 
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• 
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2, JOHN G. BENSON VS. JOSEPHINE DECUIR. 

proper payment for such privileges as the other cabin-passengers had, 
but was denied such privileges. 

4 That her meals, such as they were, were brought out to her to 
said place after all the cabin-pas~engers, officers, and ser\'ants 

bad sat at the table aud eaten, and she was thus compelled to eat 
on a chair. · 

That she was forced to set up all night, although a bed was offered 
to her on the floor of said boat, which she refused for the reasons that 
the place was public, and a place of passage for the officers of the boat --r 
and e\'ery one, and she could not, on account of tlelicacy, disrobe her· 
self or be exposetl to the sight of every one. 

Petitioner further avers she is a n!ltive of the State of Louisiana; that 
l1er husband was a large land-holder in the parish of Pointe Cpupee in 
this State. 

That she is well educated; that she resided more than twelve years 
in the city of Paris, France, and that the treatment above alluded to is 
not only a gross infraction of the constitution and laws of this :State 

and those of the United States, but is also a gross indignity to 
her personally; andjor this denial of equal rights and privileges 
on the part of said officers of the steamboat Governor Allen, was 

5 

such a shock to her feelings, and occasioned so much mental pain, 
shame, and mortification, that her mind was affected. · 

Tlwt she was (:X posed to the vulgar conversation of the crew and every 
one on said boat. 

That for this she claims to have suffered actual damages in the sum of 
twenty-five thousand dollars, which amount she claims from the owner 
of said boat; and she claims the further sum from the owner of said 
boat of fifty tuonsaud dollars as exemplai'Y damages. , 

Petitiouer further avers that on her unival at her place of destination, 
to wit, Hermitage }.;auding, Pointe Contu:ie Parisll, in this State, a dis· 
tance. of about one hundred au<l sixt.v miles from New Orleans, having 
been ou said steamboat sixteen or eighteen IJonrs in the position as al· 

6 
· leged, being a night and part of a 1lay, the cle1·k of said boat de

mau<leu a.nu received payment of her fare as c:abiu-passenger, and 
she paid, although prote~tiug again~t his right tQ dP.maml pa,v

ment, and the receipt of said clerk h; hereto annexed and made part of 
this {Jetitiou. 

Petitioner a\·ers that in all her travels on difierent steamet·s and pub
]i~; couveyances, both in this country and Burope, she has not met a like 
indignity as 011 the steamer Governor Allen. 

That sbe has always dCiueaned herself with propriety, decorum, and 
respect. 

That she was not guilty of any gross, vulgar, or clisonlerly conduct, 
and that the sole grouud alleged IJy the captain and clerk of said boat in 
their refusal to acconl hl~r equal rights and privileges with the othel' 
cabin-passengers was t!Jat she was a colored person. 

Wberetore petitioner praJ·s that the said John G. Benson, captain and 
owner of said steamboat Governor Allen, be uuly citeu, and that, afler 

drre procl'edings l.md, there be judgment against said John G. 
7 Bensou, owner and captain of aforesaid steamboat aud in favor 

of petitioner, in the: full surn of senmty-five thousand dollars for 
actual and exemplary damages, an1l tor costs of suit and general relict. 

As in duty bound. 
(Signed} SEY. R. SUAER, 

(Do) E. K. WASHINGTON, 
Of C<Hm~el. 

• 

• 

• 



r•·'"J-···· . . . . 
. . .' 

• 

.JOHN G. BENSON VS. .JOSEPHINE DECUIR. 3 

• Bill annexed to petition. Filed July 29th, 1872 • 

fTrip No. 3. Regular New Orleans and Vicksburg weekly packet.] 
• 

HERMITAGE, July 211 1872. 

Mdme. Decuir t.o str. Gov . .Allen. 

Pass from N. 0 ................. -...................... ~ ........ .. 
Ft. ..................................... -............. . 

5 00 
1 00 

Paid. 
(Signed) 

STATE OF LOUISIANA: 

Citation. 

6 00 

D. E. GUOVE. 

Eighth district court for the parish of Orleans, in the city of New 
Odeans. 

!\iRS. Jos. DECUIR ' 
vs. No. 7800. 

JOHN G. BENSON. 
• 

8 Mr. John G. Benson, New Orleans, La.: 
You are hereby summoned to comply with thedemaml contained 

in the petition of whicll a copy accompanies this citation, or deliver your 
answer to the same, in the office of the clerk of the eighth district court 
tor the parish of Orleans, in ten days after the service. hereof. 

Witness the honorable Uhas. M. EmerE~on, judge 3d d. court, acting in 
the ahst>nce of Henry U. DilJble, judge of tlw said court, on the 29th 
das of .July, iu the sear of our Lord 18i2. . 

(Signed) . THOl\IA.S LYRME, Clerk. 

Slwr{ff's return to abot•c citcftion. 

Rect>inll ,July 30th, 18i2, and on the 2d llay of Augnst, 1872, Rervetl 
a copy of the within citation and accompanying petition on John G. 
Bensou, defemlant ln~reiu 7 m person. 

9 

Uetumed same day. 
(Signed) JAS. 1\IcK. RICHARDY, 

lJy. Sheriff. 

Exception. File(l August 12tlz, 1872. 

Eighth district court for the parish of Orleans. 

1\l:\IE. ANTOINE DECUIR 
t'8. No. 7800. 

JOHN G. BENSON. 

Now comes John G. llenson, defendant in the above cause, i'hto court; 
and without admitting any of the allegations contained in plaintiff'g 
petition, herein filecl, appearer excepts thereto on the following grounds: 

1°. Because this court. is without jurisdiction ratione matel'ia of thl'l 

• 

• 

' 
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4 JOliN G. BENSON VS. JOSEPHINE DECUIR. 

matters aml things set up in plaintiff's petition, the United States dis
trict court being alone v£>sted with jurisdiction of the same, as the mat
ters set up are admiralty matters, o\·er which that court alone has 
jurisdiction.. . 

2". Because the plaintiff's petition sets forth no cause of action against. 
appcarer, in this, that be is not a1leged to have been present or author
ized the acts complained of, or that he could have prevented the same. 

3". Because plaintiff did not pay, or tender to pay, for a cabiu
passag£>, the same being $7, to Hermitage Landing. 

10 4°. Because the steamboat Governor Allen is licensed and en-
rolled, according to act of Congress, to J)Ursue the coasting trade, 

and is goverued hs the Jaws of the United States, and no others, and 
ap(Jearer has a right to make aJI reasonable roles aud regulations under 
said acts of Congress for the prosecution of his business. ·• 

5°. Bf>c!l;;se tbe 13th article of the constitution of the State of Lon· 
isiana ciOd the net, No. 38, of 1869 of said State, :set up and invoked hy 
p1aiutitl' in her petition, as the basis of her pretended c1aim, are in vio
lation of the article i, sec. 8, of the Constitution of the United States, 
authorizing Congress to regulate commerce among the several States, 
and consequently nuli and void so far as they attempt to regulate 
commeree. 

6°. Bt"canse the steamer Governor Allen was at the time all£>gcd in 
plaiutifl's petition engaged in prosecuting commerce and navigation 
between the ports of New Orleans, State of Louisiana, and Vicksburg, 

in the State of Mississippi, and not subject to the control of the 
11 acts of the State of Louisiana in the prosecution of her said 

voyages so far as they attempt to regulate or control the manage· 
ment of said steamboat Governor Allen in the mode of carrying or 
accommodating her passengers, ot· the price she should charge tor the 
sa111e or making 1·oom for their aecommotlation when there wa!:l none. 

Wherefore appearer prays that this exception be maintained and 
plaintifl~s suit dismissed at her costs. 

(Signed) BE~TRICK EGAN, Atty. 

Exception continued. Ea.·tract from minutes, Not·. lith, 1872. 

Eighth district court for the parish of Orleans. 

MRS. Jos. DECUIR 
'VB. No. 7800. 

JOliN G. BENSON. 

~'I:Je exception fixed for Ulis day was, by consent of counsel, ordered 
to be continued to l\louda~·, No\'ember 18th, 1872, at elereu o'clock 
a.m. 

12 ExcqJtion continued. E.rtract from minutes, Kov. lSth, 1872. 

Eiglltlt district court for the parish of Orleans. 
:MRS. ,Jos. DECUIR 

rs. No. 7800. 
JOHN G. BENSON. 

The exception lwrein came up for trial
Preseu t, B. Egan, for exceptor; 

" E. K. W asbington aud S. P. Huaer, for plaintiff--
when, after hearing argument of counsel, the court took tue matter 
under advisement. · 

• 

• 
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JOHN G. BENSON VB. JOSEPHINE DECUIR. 

Exceptimt continued. Extract from 'ninutes, Nov. 25th, 1872. 
' . 

Eighth district court for the parish of Orleans. 

MRS. J OS. DECUIR 
'VS. 

JOHN G. BENSON. 
No. 7800. • 

' 

5 

The exception herein was orllered to be continued to Monday, Decem-
ber 2d, 1872, at ele\"en o'clock a. m. · · 

13 > .Exception continued. Ext1·act front minut-es, Dec. 2d, 1872. 

Eighth district court for the parish of Orleans. 

Jos. DECUIR 
vs. No. 7800. 

JoHN G. BENSON. 

The exception herein came on for trial present, E. K. Washington 
and S. P. Suaer, for plaintiff; present, B. Egan, for defendant and ex
ceptor when, after hearing pleadings and counsel, it is. ordered that 
this exception be continued to Monday, December 9th, 1872, for further 
argument. 

Exception continued. Extract front minutes, Dec. 9th, 1872 •. 
• 

• 

Eight' district court for the parish of Orleans. 
• 

Jos. DECUIR 
VB. No. 7800. 

JOHN G. • 
14: The exception herein fixed for this day for argument was. 

ordered to be continued to Wednesday, lltb, 1872, at ten o'clock 
a.m. 

• 

Exception overruled. Extract from minutes, Dec. lltl1, 1872. 

Eighth district court for the parish of Orleans. 

MRS. J OS. DECUIR 
vs. No. 7800. 

JOHN G. BENSON. 
• 

The exception herein continued for this day for argument came on
Present, E. K. W asbington, for plaintiff; · 
"B. Egan, for defendant & exceptor-

when, nfter hearing pleadings and further argument, it is ordered by 
the court that. the exception be overruled, reserYing to the tlefeudnnt 
the right to plead in his answers the matters set up in his exception • 

.An8tcer. Filed December 28th, 1872. 

Fifth district court for the parish of Orleans. 
1\IRS. ANTOINE DECUIR 

• VB • No. 4028. 
JOHN G. BENSON. 

15 Now comes John G. Benson, defendant in the sbove·entitled 
can~, into court, and reserving all his rights to the exceptaou 

• 
• 
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6 JOHN G. BENSON VS. JOSEPHINE DECUIR. 

heretofore filed, be pleads a general (len_ial to aU and singular the aile· 
gatious contained in plaintifFs petition. .And, for further answer, re
spondent alleges that tbe steamer Governor Allen was, on the 20th of 
Jnly, 1872, ami bad been for some years before, enrolled aud licensed 
under the laws of tl1e United States to pursue the coasting-trade, and 
waH in said month of July actually euga.ged in commerce and naviga
tion between the ports of :New Orleans all(l Vicksburg, in the State of 
Mississippi, and that the 13th article of the constitution of the State of 
Louisiana, and the act, No. 38 of 1869, of said State, so far as they at
tempt to regulate steamboats, are in conflict with the article 1, section 
8, of the Constitution of the United States, giving Congress exclusive 
power to regulate commerce among the several States, and are, conse-

quently, null and void. And, for further answer, respondent 
16 alleges that be has by law a right to regulate and prescribe rules 

for the accom'odation of passengers on the steamer Governor 
.Allen ; that said boat is private property and does not belong to the 
public, and any law attempting to prevent him from regulating and 
managing said steamboat to the best. advantage and for the interest 
of her owner would be in violation of article 14, section first, of the 
ameudment of the Constitution of the United States Jlrobibiting any 
State from depriving auy person of his property without due process of 
law. And, for further answer, respondent alleges that there is now, and 
always bas been, a well-known regulation on the steamer Governor 
Allen, as well as all other boats engaged in commerce aml navigation · 
between the port of New Orleans and the various ports and places on 
the Mississippi and tributary rivers, that colored persons are not placed 
in the same cabin as white persons or allowed to eat at the same tllble 

witb them; that this regulation is reasonable, usual, aml custom-
17 ary, and is made for the protection of their business, and was well 

known to the plaintiff in this cause in July, 1872, and bad been 
known to her for many years previous. 

Aml, for further answer, respondent alleges that the steamboat Gov
ernor Allen bas a cabin called the bureau, for the exclusive accom'O<hi
tion of co.lored persons, provided with state-rooms and all the conven
iances of the cabin appropriated for the exclusive use of white persons; 
that plaintiff was tendered a state. room in said bureau-cabin appropriated 
for the exclusive use of colored persons according to the well·known 
rules and regulations of the boat, and instead of occupying it took a 
seat in thf\ recess of the boat in the rear of the ladies' cabin, where she 
was offered a stre'cber, which sue declined. 

Ami, for further ~nswer, respondent alleges that the plaintiff was dis
tinctly informed, before she came on the boat, by the clerk, to a person 
who applied to him on her behalf, that sbe could not be accom'odated 

in the cabin for white person~, bot would be in the bureau or 
18 cabin for colored persons, and that sbe came on the boat with that 

understanding and without complaint, aud only paid $5, the 
amount charged in said cabin, and that the other eabin-passcngers are 
charged $7 to Hermitage Landing. 

Wherefore respondent prays that there be judgment in his favor and 
against plaiut.ifl', with cost~. · 

(Signed) BENTRICK EGAN, Atty. 
• 

• 

. .. 

.-
--• 

• 

• 



• -

• 

• 

JOHN G. BENSON VS. JOSEPHINE DECUIR; 7 
• 

Order fixing case. Extract from tlte ntinutes, Jan'y 25th, 1873 • 
• 

Fifth district court for the parish of Orleans. 

MRS. Jos. DECUIR t 

t•s. No. 4028. 
JOHN G. BENSON. • 

SATURDAY, the 25t7& day of January, 1873. 
Present, the honorable E. Worth Cullom, judge. 

• 

MDME. Jos. DECUIR 
vs. . No. 4:028. • 

JOHN G. BENSON. 

On motion of B. K. Washington & S. R. Snaer, attorneys for 
19 plain tift' herein, and on suggesting to the court that this·is a snit 

under act No. 37 of tbe acts of the general assembly of 1869, 
entitled "An act to enforce the 13th article of the Constitution of the 
United States," and as such, nuder said act, is entitled to be tried by 
preference over all other cases: · 

Ordered, this case be assigne.d for trial on Wednesday, the iith inst., 
and defendant be duly notified thereof. . · · 

(Signed) EDWARD KEENA, 
. Dy. Okrk. 

Slter{tf's return ro above order. ~. 

Received, January 25th, 1873, and on the 27th day of same month and 
year serve(l copy of within rnle on John G. Benson, defendant, through 
B. Egan, esq., his attorney, in person. 

Returned same day. 
(Signed) J. V. RELIMPIO, 

IJy. Sk'ff. 

20 Oontinf!Q,'Itce. Extract from minutes, Feb'y lith, 1873. 
• 

Fifth district court for the parish of Orleans. 

MRS. Jos. DECUIR 
-vs. No. 4028. 

JOHN G. BENSON. 

This cause is continued by preference. 

Oonttnuance. Extract from minuwa, Feb'y 11th, 1873. 

Fifth •listrict court for the tlarish of Orleans. 

1\IRS; Jos. DECUIR 
vs. No. 4028 • 

JOHN G. BE~SON. 

This cause is continued by preference. 

• 

• 

• 

---~ 
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• 
Continuance. Extract from minutes, J1farc1l lOth, 1873. · 

' 

Fifth district court for the parish of Orleans. 

1\IRS. Jos. DECUIR 
vs. No. 4028. 

JOHN G. BENSON. 

This cause is continued by preference. 

21 Testimony. Filed Jllarclt 17tlt, 1873. 

Fifth district court for the parish of Orleans. • 

:MRS. Jos. DECUIR 
vs. No. 4028. 

JoHN G. BENSON. 

Testimony talmn by consent in the office of B. Egan1 esq., on February 
4th, 1873, on behalf of defendant: B. Egan, esqr., present, and repre
senting {lefemlant i aml Messrs. E. K. Washington and S. R. Suaer,. 
present, and representing plaintiff. 

• 

J· H. Mossoss sworn aml examine(! on behalf of defendant. 
By 1\'Ir. l!:gau : 

Q. Mr. Mossot; you are a clerk on the steamboat, I believe 'f 
A. Tl}at is my occupation, sir. 
<J. How long have yon been engaged in that business f 

A. Well, sir, since I first went on tbe river. It was 1855. I 
22 have been engaged in that business :.~ince 1855. I was not doing 

much of it during the war. 1 was in that business about four-
teen or fifteen years, off and on. 

Q. Well, since the war, have you been continually engaged in itY 
A. I have. 
Q. In what trade f 
A. In the trade from l1ere to GreenviHe anll ft·om here to l\Iemphis 

and to Louisville part of the time. 
Q. On what boat have you mostly run lately t 
A. Lately I have been on the Robert E. Lee mostly, excepting in the 

summer time. We had the Ouachita Belle chartered last summer in 
place of the Lee. 

Q. When you say "clerk," what do yon mean nrst clerk or second 
clerk 7 

A. I have been first clerk most of the time for the last two or three 
years. 

23 (~. Are you familiar with the custom amongst steamboats in 
trade between New Ol'leans and Vicksburg and above that, with 

regard to ~arr~·ing colored persons f 
A. I believe so. 
(~. Will yon state it folly! 
A. Well, on all boats that 1 have been on for the last three or four 

years, we have bad apartments built separate from the main cabin. 
Some boats have them i.n the texas, and some have them under the 
Jadif's'cabin, for colored passengers, where they ha\·e nice rooms, amt their 
meals are fornisbN1 there like they are in the other cabins; ancl with re
gard to passage with us in our trade we charge them one·qUal'ter Jess pas-

• 

-
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sage. For instance, if it was twelve dollars from here to Vicksburg, it 
would be nine dollars for a colored 11assenger. It is a CUKtom 

24 with us in all the boats that I have been on, and I have never 
had any serious trouble witli any of them with regard to it. 

Q. Is this a well-kn0wn custom on the MisRissippi Rh·er! 
A. I judge it is. I can only say, though, so tar as boats are concerne<l 

that I have been on myself personally, and where I have known the 
boats, but I think it. is pretty well understood amongst all of the steam

r- boats. That is, I can say so fat· as I know. 

• 

Q. Have you ever heard of any other custom prevailing 1 
A. I never dill not that I know of positively. A man can bear ru

mors here and there, bnt I don't know anything that I can state. 
Q. But I mean the custom l 
A. No, sir; never. 

Q. Is there any necessity for tllis custom, and, if there is, will 
25 yon please state what that necessity is! 

A. Do you mean the custom of taking them separately f 
Q. Yes. 
A. Well, sir, in that respect., I could only say as far as my own feel

in~ were concerned, and I would suppose it is the feelings of the people of 
this country. I would suppose that there woultl be right smart of objec
tions. I wouhl not like to be put into the cabin with colored passengers. 
If they allowed Tom, Dick, and Harry to be set down at a table to eat 
with m~, and put iuto a r<~om with me, 1 should certainly object to it 
myself, and I jullge that other people are good deal like myself in that 
respect. · • 

Q. What would p_rol>ably be the result if a boat was to mix the whites 
an<l the colored people in the same cabin ! 

A. I think that the mixture would terminate in a serious 
26 fuss, and one party or the other would have to get off. The cap

tain would have to lan{l his boat aud let one party or the other 
• • 

off, if be couldn't do nn;)·thing else. This case in which my evidence is 
being taken I don't know anything about. , 

Q. Have yon bad Madame Decuir at any time as a passenger on the 
Robert E. Lee Y · 

A. Never that I know of on the Robert E. Lee. 
Q. Have you bad her as a passenger on a11y other boat t 
A. I believe that she was a llassengcr on the steamboat Onacbita 

Belle last summer. I think she is the same party. I don't know posi
tivels. I never learned the name at that time. 

Q. Were you clerk of the boat at the time f 
A. I was. 

Q. Where was she pnt Y 
27 A. I offered her a room, and she woul<l not take it, and she sat 

down in the recess. That is after tbe latlies' cabin of tlu~ boat. 
Q. Have you ever given colored persons rooms in the cabin apt)ropri· 

ated to white persons t 
A. Never, when 1 knew them to be colored. If I did, I didn't know 

them to be colored. 
Q. What is t.he reCE.'ss. Will yon describe where the recess is f 
A. It is the after part of the ma.iu and ]allies' cabin. It is aft of all. 

It is a place for children to piny iu more than anything else, and serv
ants to stay, and the like of that. There are. no accom'mlations there 
for sleeping or anstbing of that kind. It is simJlly a place to sit down. 

Q. But it is enclosed ! · 
A. Ub, yes; it is E•nclosed. 

' 
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Q. Wit.h glass windows! , • 

A. Yes, sir; with windows. 
28 Q. Where do they usually put the colored persons on the steam-

boat Governor Allen 7 
A. She has rooms und1lr the ladies' cabin, as nenr a8 I recollect. It 

is just like the way of a great many other boats. The Katie and a great 
many other boats are the same way. 

Q. Are those rooms as good as the rooms in the upper cabin of the 
boatf 

A. They are not quite as large, but I don't know but they are quite as 
good. 

Q. Provided with the same bed and bedding¥ 
A. Yes, sir; I believe tbe.r are. 
(~. Have they the same meals in them f 
(Mr. Washington objected to the question as leading.) 
Q. What kind of meals do they have! · 

• 

29 

A. It is the same as the other people get on the boats that I have 
been on. I cannot speak of any others. I only of those that 
I have been clerk on. They aU come from tile same table and 
from the same pantry. · 

Q. What is that cabin called Y 
A. Well, there are a half a dozen names; some boats call it the colored 

cabin, and some of them call it the colored burea.u. I would call it a 
colored cabin. 

Q. Have you said that some boats have the colored cabin in the 
texas f . 

A. Yes, sir; the steamboat Natchez has. 
Q. In the texas f 
A. Yes, sir. 
Q. But the Lee aml the Allen and the Ouachita Belle have them the 

other way f 
A. The J_,ee has some in the texas and some nuder the ladies' cabin, 

there not being room below for all that she carries. The Katie will be 
tile same way. 
· Q. You have also been clerk of the steamboat Katie ' 

30 A. Yes, sir. 
Q. That was the last boat you were e'gage<l on V 

A. I have made a trip on the Lee. I have been on her for the last 
two trips. The Katie is now undergoing repairs, and I expect to go on 
her. 

Q. What is the passage in the cabin to Hermitage Landing for white 
persons! 

A. For white persons to Hermitage Landing it would be seven dol
lars. 

Q. Au<l for colored persons ! 
A. Five dollars and a half; that is the fare on the steamboat Natchez 

or on the steamboat Natchez or on the steamboat Robert E. Lee. I will 
speak for one boat where I know it to be a fact. 

-
Cross-examine' by JI.Ir. Washington: 

Q. In your experience, Mr.l\lossof, I have understood you to state that 
1tfauame Deeuir came on board the Ouachita Bell ; she applied for a 

room and yon directed her to the recess. 
31 A. No, sir; I llitlu't say I directed her there. I say that I 

offered her a room and she would not accept it, and then she \Vent 
into the recess. · 

• 

• 
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Q. Where was that room ! 
A. It was in the colored cabin. 
Q. Where was it in that boat 7 
A. Under the ladies' cabin. 
Q. You ofi:ered her a room do,vn there f 
A. Yes, sir. 
Q. Which she declined to acce.pt f · 
A. Yes, sir. 
Q. And she then went into the recess t 
A. Yes, sir. 
Q. Wlu~re she remained~ 
A. Yes, sir. 

• 

Q. Do yon know how long she remained there' 

• 

A. She remained there all day, or nearly all day. She got on the boat 
about eight or nine o'clock and got of' here in the city about five or l!!ix 
o'clock. 

Q. From what point to what point did she travel t 
32 A. She got on boa.rd at Hermitage, if she is the same Ia<ly. I 

cannot say that she 1s the same party. 
Q. Well, we assume that she is the same party. How did she appear 

to beh1we herself' • 
A. She behaved herself, as far as I know. I didn't see her bnt once. 
Q. Did she conduct herself as a lady Y · 
A. I cannot say, because I never saw her until just before she got of' 

the boat. • 

Q. As far as you know, she demeanell herself properly f 
A. I cannot not say, bemmse I didn't see bet• until she was about to 

get of' the boat. 
Q. You did not see her <lo anything 'f 
A. I didn't see her do an.vthing, either one way or the other. 
(~. This co\or~d cauiu in below the ladies' cabin. 
A. Right under the ladies' cabin. -
Q. Now, pleal'le state what differences, if any, ~here are between that 

and the ladies' cabin. · · 
33 A. Do you mean between the ladies' cabin and the colored 

cabin f 
Q. Yes, in regard to accom'ollatiou and in regard to the localit.v. 
A. In regard to the accom'odations and in· regard to the locality f 
A.. In regard to the accom'odations, I say, as I said just now, that the 

rooms down there are a little smaller than they are in the ladies' cabin.· 
They are not quite as large. 

Q. Are they as well ventilated 7 
A. Well, what boats do you refer tot 
Q. Well, ths Ouachita Belle we are now speaking of. 
A. If the doors are left open, they are very near so. 
Q. Suppose the doors are not left open t 
A. They are not entirely so. but very near so. I say that they are not 

quite as wen ventilated. · 
Q. Now what is tlle reason that they are not so well ventilated! Are 

they near the machinery t 
34 A. No, sir; they are not any nearer the machinery that the la· 

dies· cabin is. 
Q. Why are they not so well ventilated t 
A. Well, they are not built in the same way. 
Q. Please state wherein they differ. 

• 

• 
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A. They run just the reverse· of those in the ladies' cabin cross-
ways . • 

Q. What is there outside of this colored cabin' 
A. :Nothing but the guards. 
Q. Are there any guards to those cabins Y 
A. Yes, sir. 
Q. They lead right out into the open airY 
A. Yes, sir; and there is a lattice-work. 
Q. They are the guards, you say ¥ 
A. Yes, sir. 
Q. What do you understand by the guanls! 
A. I mean the guards of a steamboat. There are the upper guards 

and the lower guards. There are guards on the lower deck and on tbe 
cabin deck. . 

35 Q. Do you mean that there is a passage-way around these 
rooms, or between these rooms and the ouside of the boat, as is 

the case with the ladies' cabin ! . 
A. There are guards on the outside. 
Q. You do not understand the question. I mean, is there a. passage

way around these rooms as is the case with the ladies' cabin Y 
A. You mean, are there two pas~age-ways 'I . 

. Q. No, sir. I mean simply this: Is there a passage-way on each side 
of these rooms Y 

A. No, sir; not on all boats. There may be on some. 
Q. How is it on the Ouachita Belle f 
A. In the Ouachita Belle you go from the guards into tl1e rooms, and 

go out on the other side. Th~·e is only a passage one way, that is, by 
going through the passage of the colored cabin Y 

Q. How do you get into the colored cabin Y 

36 
A. B~· going aft on the main deck, and go down stairs. 
(~. Is there more than one way of getting into it 7 
A. You might go into it two ways by going down through the 

main cabin, nud by going down by the guard. There are two entrances 
for son to go in. . 

Q. What is the ordinary way of going into these colored cabins 1 
A. B.v going aft on the guard and going down ~;tairs. 
Q. That is the usual way 1 . 
A. That is the usual way. There could be another way used . 
Q. Well, when you get down there is there an~· passage-way outside 

of that colored cabin, between that ami the side of the boat Y Is there 
a passage-way arouml the colored cabin Y 

A. There are the guards. 
Q. Can yon walk around the colored cabin as you can around the Ia· 

die~:' ca hi n f 

37 

A. You cannot walk around the ladies' cabin of a steamboat. 
Q. Yon can go out~ide, can you uot f 

, A. You can go outside from the other place also. 
Q. Is there a place outside 7 

A. There are guards, as I said bAfore. 
Q. How wide are those guards t 

-

. A. I could not tell you how wide they are, because I don't know the 
width of them. 

Q. Is there a walk around the colored cabin of two feet wide! 
A. No, sir; Jlor aronnll any cabin on any steamboat, not out on the 

. guards, that I have ever seen. 
• 

• 

• • 
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Q. Around the ladies' cabin, as well as around the gentlemen's cabin, 
you can walk outside around Y · 

A. I beg leave to difter with you on that point, you can around the 
gentlemen's cabin, but yon cannot around any ladies' cabin that I have 
ever seen. W:thont going into the cabin you cannot go around it on 

any boat that I have e\·er seen. 
38 Q. I understand you to say that you c.annot walk around this 

colored cabin f 
.A. There is a guard on each side. 
Q. And that is all f 
A. Yes, sir; there is a guard on each side of the ladies' cabin also. 
Q. Now, theu, with regard to light, how is that colored cabin Y 
A. I would suppose there was plenty of light there. 
Q. I speak with reference to the ladie~:~' cabin 't 
A. In the day-time you can see to read in either of them and in the 

night-time you can see to read in either ot'tbem with light. 
Q. I ask you whether the conveniences of lights in the colored cabin 

are equal to those in the ladies' cabin! 
A. Well, on some boats they are not, and on others they are. 
Q. Bow is it on the Ouachita BelleY 
A. I don't think they al'C qmte as good. 
Q. You mean to .say that the ad\'antages with regard to light in the 

39 
colored cabin are not equal to those in the ladies' cabin t 

A. Yes, sir. 
Q. What is the reasQn of that 1 

A. It bas not got as many windows to it. 
Q. How many windows has it 1 
A. It has a light from the main }Jail. • 

• 

. Q. You mean from the ball between 1 There are two departments, I 
suppose, in this colored cabin!· 

A. Ye!-1, sir. 
Q. Where does the light come from t 
A. It is a light from the guards. 
Q. Through windows 1 . 
A. ·Yes, sir. 

I 

Q. Now, l\Ir. lfossof, with regard to the meals. How do colored pas-
senger' get their meals 1 ' 

A. There is a table set there on purpose. 
Q. Is it set down there, is it! 
A. Yes, sir. 
Q. There is a table specially for the colored passengers set down 

there! · 
A. Yes, sir. , 
Q. Where is it situated f 
A. In the ball of the colore(l cabin, sir. 

Q. Between these rooms Y 
40 A. Yes, sir. 

Q. At what time are the meals down there served t 
A. Well, I don't krrow exactly . 
Q. I n1ean with reference to the meals abo\"e i 

• 

A. About the same time, sir, ns near as I know. I was never down 
there more than once during the whole time tht\t I was steamboating, 
because it is other peoplt1's work to attend to that department, and I 
don't go down there. It is sen·efl about the same time, I should say. 

Q. Yo~ say it is servtd about the same time. Now tell me in regard 
to the quality ! 

• 

• 
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' ' ·A . .As 'far as I know, it is the same as goes to the other tables. 
Q. Are there different sets of servants to wait on them f 
A. 1'here are servants to wait on those persons in that cabin just as 

much as there are in the ladies' cabin ; there are servants belonging to 
that department. 

Q. Well, I understand yon to say that the meals are served 41 
• 

nbou~ the same time 7 
A. About the same time. 
Q. By a uifferent set of servants to those above Y 
A. Yes, sir; there are servants tor that purpose, to attenu to that 

cabin. It is their work to attend to that cabin. 
Q. Are there any chambermaids to attend to the colored cabin of the 

Ouachita BelleY . · • 
A. There was a chambermaid; she was required to go there; she wail 

ready to serve any of them. , . 
Q. Is there any chamhermaid specially for that colored cabin Y 
A. I don't think there is. That is a department that the steuard at-. 

tends to himself. "\Ve have three chambermaids on the boat. Now, I 
don't know where be puts them, nor what work he puts them to do. 
There are three on the boat, but what work be allots for them to do I 

42 
cannot say, because I don't know. The steuard of the boat man
ages all the cabin affairs himself. 

Q. You were never uown there when they were at their meals Y 
A. I don't think I was down there more than once on the Ouachita 

Belle, that I know of. 
Q. What dill you observe when you were down there. Did yon see 

any colored cabins 7 
A. I went down there just out of curiosity more than anything else. 

There was nothing called me there; I just went of my own accord. 
Q. What tlitl you obsen·e down there 7 
A. I saw eve1·ything going on l)Uiet.ly and orrlerl,v, and all of them 

were being waited on. I just took a casual walk at meal-time. It is 
the custom at meal-times to take a walk down the tables. 

Q. It was your business to go down there f 

43 
A. No, sir, it was not my busint>ss. It was my business 

to see that all that were seated at the table above had been to 
the office and paid their passage. It is thl• steuard's place to see 

that they have paid. I never go down for that purpose. As for the 
colored passengers, why we generally have a clerk for that purpose ou 
most of the boats; on some boats one clerk attends to everybody. 

(~. That is the Ouachita, Bell~ that you are speaking of where the 
colored cabin is below .t · 

A. Yes, sir. 
Q. Are the rooms as l1igh as those above 7 
A. Well, I don't know; I never measured them. I expect they are as 

high, very near, but I don't lmow. 

44 

Q. But tlu•y are not. as large f 
A. I don't think they are (}Uite as larg£>, sir.-
Q. Are they pro\·ide<l with water and pit~hers and towell'3 as the 

ladies' rooms above are f 
A. I don't know whether they are or not. I e.annot say; I 

haVt:l no recullection. I don't know that I was eYer in a room in 

. .. , 
• 

...( 

the Ouachita Belle. I tlon't believe that I have ever been in a lady's · ~ 
room, either in the ladies cabin or the other, on the Ouachita Belle. 

Q. You are speakinl! of those below t · 
A. Of course. I understand you; but I don't think I was In a ladies' 

-
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room, either above or below. I don't know whether there are pit.ch~rs 
and such things in there or not. • 

Redirect by 1\Ir. Egan: 
Q. I believe there is a distinction made on some of the boats in re

gard to the sizes of the rooms in different parts of the boat Y 
A. Yes, sir .. On the Ouachita Belle, now, the rooms in the gentlemen's 

cabin are much smal'ter than they are in the ladies' cabin, because a 
man aml his wife might travel and would like to sleep in the same 
bed, and those rooms are made larger on all steamboats. I blj· 
lieve in the main cabin it is not the case. 

45 

Q. Is there a difference in the ventilation of course where there is a 
difference in the size Y 

A. There is a difference in the ladies' cabin and in the forward part 
of the- main cabiu. The ladies' cabin and the main ·cabin forward are 
"Ventilated or lighted better, or you can get more light there than yon 
can get alongside of tbe wheel-house. The rooms in the gentlemen's 
cabin are smaller than they are in the ladies' cabin on boats that I have 
been on. · 

Q. The finest rooms for "Ventilation are in the texas are they not Y . 
A. Yes, sir. 
Q. On all boats f 
A. Yes, sir. In the summer-time they are the best, and in the winter

time they, are the coldest. In the winter-time I would like to get into 
the darkest rooms in orqer to keep warm. · 

(~. The rooms in the texas are prefl•rred, are they ilot, by nearly 
every one in the summer 'i · 

46 

A. Yes, sir. Ou the Lee we ha,·e a great many nice rooms in the 
texa~, and many gentlemen prefer to go up there to sleep rather than 
sleep llown stairs. ln the winter. time, though, they would be pretty cold. 
In tbe summer-time I have often· bad gentlemen come to me and ask 
me for a room in the texas iu p~;et'erence to the main cabin. 

(~. You have stated. I believe, that this regulation with regard to the 
carrying of colored passengers is well known on the river f 

A. I should judge so. It bas been cu!'tomary with the boats that 
I have been on for the last five or six years.· I have never· personally 

known of coloretl passengers taking rooms in the main cauiu 
47 with white passengers. I have ahvays lll!lde that distinction. 

Q. You ba.ve never seen them at the same table, have you! 
A. Never in my life, not to know that they were colored passengers. 

By 1\lr. Washington: 
Q. In the colore(l cabin have the men a particularly-assigned portion 

and the women another! You have more or less colored passengers that 
are males, just as you have abo,·e, ntld some that are females, just as 
you have above. I wish to know how you distinguish them. 

·A. We give them separate appartments; we don't put them together. 
Q. How (lo the coloretlpasseugers get iuto their rooms. 
A. ·well, as I told yon before, by going down t.he guards and going 

down stairs into their cabin. The men and women all go down the 
same wa:y, just like the ladi~s aud gentlemen go up the steps, 

48 of the boat to go into the cabin. 
Q. Whereabouts in this colored cauin are the rooms appropri-

ated to the female paaseugers Y · 
A. I cannot tell you. I don't know. 
Q. Are they in the extreme rear or in the front part 1 
A. I am not able to state. 

• 

• 

' 
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Q. What I would wish to know is this: necessarily, in the ladies' 
cabin above, it is all appropriated to the ladies back of the wheel-house; 
now, is it equally so below Y 

A. I cannot say, because I don't know. 
Q. For instance, suppose a female passenger had one of the first rooms 

near the stairway, going down; a man de'cending that stairway would 
have to pass ~er door to go into his room! · 

A. Yes, sir; if she had the first room. I don't know whether she would 
have the first room or the last room. I don't know whether they ··· 
make that distinction or not, because I am not in the habit of 
registering colored passengers. I can't say, because I don't know. 

49 

Q. Then ;you do not know whether there are designative rooms for 
the female passengers below like there are abo\"c f • 

A. I can't state. 
Q. I understand you to say that you make a difference between white 

and colored passengers! 
A. In what way! • 

Q. 1' regard to the place you put them. 
A. Yes, sir. 
Q. Aud in the table Y 
A. No, sir; not in the table. 
Q. Yon give them a different table from the whites Y 
A. Yes, sir. · 
Q. You give them different rooms from the wltites f 
A. Yes, sir. 

Unptain JoiiN. W. CANNON, sworn and examined on behalfofdefend
ant: 

By ~Ir. Egan : 
50 Q. You are the master and the owner of tb.e steamboat R. E. 

Leet · 
A. Yes, sir. 
<~. And also owner of the steamboat Katie' 
A. Yes, sir. 
Q. Yon have been enga-ged in the steam boating business for how long, 

captain, as master and owner f 
A. About thirt.v six ~·ears. 
(~. In what trades ba,·e yon runt 

• 

A. In all the trades pretty near, except from here to Texas. I have 
run to Louisville, St. Louis, Ouacllita Rh-·er, Red Rh·er, and Vicksburg. 
I haYe been iu the Vicksburg and Point trade and to Louisville for the 
last fifteen or eighteen years. I know--

(~. Yon luwe been running a boat l.tere constantly Y 
A. Yes, sir; ex•~ept during the war; that is, when the faH of New 

Orleans took place. ' 
Q. Making about one trip a week Y 

A. Yes, sit·. 
51 Q. Both summer and winter¥ _ 

A. Yes, sir; when we nm to Vicksburg and Greenville; and 
when we went to I.ouisville we made a trip every two weeks. 

(J. Thl'n you had a l.10at iu ~·onr place' 
A. Yes, sir; we had n boat in the trade all the time for the last fifteen 

or eighteen ~·esus, except during the war. During the war I run a boat 
almo1-1t t.wo ,Years, up to the fall of New Orleans. . 

Q. Yon are t'itmiliar with the custom on the river with regard to the 
carrying of colored persons, are you not f 

• 

• 

• 

• 
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A. Yes, sir. · 
Q. Well, will you. st.a:te in your own words as fully as possible!· · · · 
A. I have alwa~·s carried them separate and apart trolli the whi~e · 

peopl<", down in the nursery, until we got what is called the colol'~d cabin. 
Since the negroes have been freed, we ltave had cabin~:~ for them.· 

52 Q. Where is- that cabin 7 
A. Do\"n under the ladies' cabin and up in the texas. 

• 

By !rir. Washington: 
Q. Do 1 understand you to say that it is down under the ladies' cabin t 

By Mr. Egan: 
• 

. Q. Where is the texas ! .. 
A. It is onder the pilot-house. It is on the roof. It is a separate 

cabto from the main cabin down below. It bas rooms for officers and 
passengers, and a colored cabin up there besides. We have got all three 
up there. 

Q. Do you know whether this rt'gnl\1-tion of carrying colored passen
ger~:~ in the way you describe is well known on the river! 

A. I should think so. I never carried them any other way, in all the 
boats I have had. 1 never been asked auy otuer way~ excl'pt some 
ignorant ones that would come aboard sometimes. The clerk 
might have some talk with them, hut I never had my i_ntentiou 

53 

called to it. In fact, there have not ueen any other terms made. lu fact, . 
they aU seem to know where they belong when they come aboard~ 

Q. What boat& have you had since the war f 
A. Well, I bac:l a guod many. I have had the Quitman, and then 

I ba<l the Grey Eagle, and then I hac:l the Robert E. Lee, and then 
I had the Governor Allen, and the Belle Lee, and the Pargond, and the 
Magenta. 1'hat was one that I ought to remember. I remember about: 
fifty-odd thousand dollars. _Then I have had theGo.vernor Alleu,as I h1we 
said before. I ownt>d an intereRt in her tor several years. The last boat 

54 
I have had was the steamer Katie. 

Q. All of those hoat8 were what you ~rm first-class boatsf . 
A. Well, the Grey Engle might not be called a first-class boat. 

She was a comfortable pa8senger-boat. 
Q. All the others were first-class boats t . 
A. Yes, sir. The Governor Allen is not as large as the Lee, but she 

is almost as comfortable as any other boat. 
Q. On all these boats this regulation prevailed ! 
A. Yes, sir. 
Q. Of carrying the colored persons separate ! · 
A. Yes, sir. . . 
Q. Do yon know whether this regulation is well known to the travelling 

community Y . 
A. Well, I think so. They ha~e never travelled any other way but 

that way, aud it must be known. I think it is just as ~ell known as the 
fact that they know when they go on the boat how to ask for 3· 

I 

• 

55 cabin or a deck passage. · 
Q. Is there any reason for this role being established by boats; . 

and if there is, will you give the reasons fully f . 
A. Well, the reason is that I consitlere<l that there was a 

between negroes and white people. 1 never put them toge~her, no' do 
any boats put them together. . . . 

Q. Would ifba,-e any effect upon y~mr business to mix t\lemt 
A. Well, I thiuk it would. It would have th~ : TJ!_at no w);lifb 

Rli.o. 294- ·2 
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people would travel on a boat to all if they knew that negroes were put 
in the same cabin with them, or even that they bad stayed in the same 
state-rooms, where the white people would have to sleep after them. 

Q. l~> there any.prt>judiee in the public mind against associating with 
colored persons 7 . 

.A. The greatest on earth, I suppose, sir. 
56 Q. Are you in the habit of treating colored p('rsons well in the 

cabin that you appropriat3 to them; and if you do, describe what 
the treatment is i 

A. It is the same au we treat the white people. They have just the 
same victuals and the same attention that the white people get. They 
have their meals at the same time and servants to wait on them at the -
same time. · · 

Q. Are the meals of the same quality 7 
A. Yes, sir; the same quality, just the same. 
Q. And Wh• .. reabouts do they get their mealsf 
A. Down in the bureau, or up in the texas, wherever they are put. 
Q. Is the bureau a large cabin f 
.A. Well, it is a pretty good-sized cabin • 
Q. About bow many state-rooms Y 
A. What boat do you meant 
Q. Well, say the Allen. 

' 

A. We11, the Allen has got a very comfortable bureau, and as 
57 good rooms as she has got above, and there are some very large 

rooms. I think she has about ten or twelve rooms down there, 
ma~ be fourteen say, from tweh·e to fourteen roomS-and some of those 
rooms are very large ones. 

Q. Are they wen ventilated! . 
A. Yes, sir; very well. They have guards on each side, the same as 

the cabin has above. 
Q. Is tb" cabin wen furnished f 
A. Yes, sir. 
Q. And the table is set in the cabin f 
A. Yes, sir; set in the cabin. 

• 

• 

Q. Do you know whether the crew of the boat have access to this 
colored cauiu Y 

A. No, sir. 
Q. They have not Y 

• 

A. No, sir; it is the same as the cabin above, as far as the crew is 
concerned. 

Q. Do the crew of the boat work anywhere near this cabin f 
A. No, sir; there is a deck betwt>eil them. 

1i8 Q. Would it be possible for persons up in this cabin to hear 
the language of the ct('W in the lower part of the boat f 

A. Not any more tban standing on the forward guard and bear the 
crew down below, or the afterguards and bear the crew down below. You 
might bear them qmte as plain, because yon wouhl be a little nearer to 
them. -

Q. There would be no more chance for the passengers in this colored 
cabin to hear the language of the crew than for the perl!ous in the whlte 
cabin to hear them. 

A. On the forwar<l guard f Yes, sir. 
Q. Would not a man on the forward guard be nearer to them f 
A. No, sir. 
Q. Where is the crew generally t 
A. .All over the boat. 

• 

• 
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Q. Are they not generally forward! 
A. Yes, sir; more than aft. 'l'he business of the boat is generally 

done forward, pretty much. 
59 Q. You bave been captain most of thf.'l time that you have been 

running on boats! 
A. Yes, sir; most of the time. 
Q. Have you ever be.ud of any other custom prevailing than that 

which you have spoken of as being the rule upon the boats that you 
-,~ have run on Y 

A. No, sir. I have never known anybody to put negroes in the cabin 
or at tbe white people's table, that 1 kno~r of. I know it has not been 
done on my boats. 

Q. Yon say you find this rule necessary for your own preservation! 
A .. Why, we couhlnot get aloug unless we observed this rule strictly. 

I would have no white people to tmvel on the Lee; she wouldn't bl\Ve . 
• ten passeng~rs on a tnp. 

Q. What is the nnmller of passengers she generally carries! 

• • 60 
A. Well, it varies from thirty to two hundred and thirty or 

three hundred. I have seen her with three hundred p~ople on 
her. 

' 

Q. I mean her usual passengers f 
A. Well, from seventy to eighty and a hundred. 
Q. What proportion of them al'e generally colored 7 
A. Well, I suppose on'-third of theru. 
Q. What difterence, if any, :is made betw£'en the price for a colored 

passenger aud th~ price for a whit.e passenger! · 
A. Well, there is a some little difference. I don't know exactly what 

it is. It is, rna~· be, a dollar or a dollar and a half •. 
Q. What is the passage to Hermitage landing! 
A. I don't kuow. . Mossoss can testily abollt that. I believe it is 

seven dollars. 1 never questioned about that pa.'rticularly, for they have 
been with me a long time. I never looked at it; but I think it is seven 
dollars. It is the same price as to Ba~·ou Sara. 

Q. Do you know what the })rice for a colored person is! 
61 A. No, sir; I am not aware. · 

· Q. You kuow that there is a distinction made between a colored 
person an1l a white person in the pricef 

A. Yes, sir. 
Q. Although there is no difference iu the accom'otlations Y 
A. Well, there is no difl'ereuce in the food that they get and the 

serving of it, but the cabin is not as fine below as it is above. 
Q. 1'hat is the only difference f 
A. Yes, sir; that is the only difference at all, and for that they are 

charged a less price. . · 
Cross-examined by Mr. Wasllington: 

Q. Captain, will you be so kiml as to describe this colored'"cabiu par• 
ticnlarly ! · 

A. Do you mean the one on the Allen! 
Q. Yes . 
A. Well, I can describe it very particularly, because I WM on her 

three years. I can SI•Y that she has got an excellent colored bn· 
62 reau, as much as any one I ever saw. She has got some very 

. large rooms down there. I .repaired her once or twice, and lQOked 
over It, and I know her tbourongbly. ., · 

Q. There are twelve or fourteen rooms, yon think f 

• 
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A. Yes, sir; either twelve or fourteen rooms. 
Q. There is a passage-way between f,he rooms f 
A. It is the same as any other cabin. It is a cabin, only it lays cross

ways of the boat instead of lengthways. The saloon of the cabin is 
crossways of the boat. 

Q. How wide is that passage 'f 
A. I suppose it is about fifteen or sixteen feet ; fifteen feet probably. 

It is wide enough to set a table in and pass all around it. · 
Q. The table is set there, is it; 
A. Yes, sir. 
Q. And there are rooms on· each side of that t 

A. Yes, sir; the rooms are on each side of that passage. It ii 
63 a regular cabin, sir. 

Q. Now, you say that it is not so fine as the cabin above. Please 
specif.v why it is not so. . 

A. Well, I think I can specify to you, sir.. The cabin above is fin
ished all over with arches and the cabin below is only plain ceiling. 
The bedding is about the same as the room' above have. 

Q. You think it is about the same 'f 
A. Near about the same. Yes, sir. 

· Q. Now, in regard to light and ventilation, how are they? 
A. Well, the ventilation of the rooms uext to the guard is just the 

same as it is above. The room!:! awidships•are not quite so well venti-
lated. · 

Q. I understand you to say, captain, that these rooms below run 
across! 

A. Yes, sir. . 
Q. Now, what kind of light and ventilation have they·. What is the 

outlook from these rooms! 
64: A. Well, out on the guards. 

Q. Is it out on the gmmls of the rooms looking to the front of 
the boat' 

A. No, ·sir; there is no guard on the front part. The rooms in the 
middle of the colored cabin are not so well ventilated. The rooms across 
the ends are just as well ventilated, but these rooms amidships are not 
so well ventilat~d. · 

Q. Well, I understand yon to say that the rooms below l1ave an out
lLok, where! 

A. They look right in to the open air, out into the river or the trees 
on ·the shore, where,·er you want to look. 

Q. But in the middle where do they look f 
.A. Well, they look out into the cabin. They couldn't look out for

ward, because there is a full cut right forwards; there are four or five 
rooms at each end whicll would be just as well ventilated and 

65 have as much ligl1t as in the JadielS' cabin. By the wheel-house 
in the upper cabin _you can't look out at all. It is the same way 

in all boats. There are dark rooms in the middle that you can't look 
out of at all. ~ 

Q. What is the obstruction there! 
A. There is a bull-cat across there. There is no ventilation there 

at all. There are the doors to look out in front. There are no win
dows. 

· Q. ·Then these rooms ha,·e only one door and window ! 
A. They have only one door leading out. 
Q. And nothing exterior.· 
A. No, sir. 

• 

• 
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Q. How many rooms are in that condition f 
A. Three or four rooms are not so well ventilated from the front part, 
Q. But there is no circulation of air through it¥ 

66 
A. No, sir. 
Q. \I\' here does the crew usually sleep on the boat! 
A. The crew of the boat sleep down in the forecastle, wl1ere you 

first go aboard right under the steps, and under the boilers and all 
, . around. . 
f( Q. I do not mean the deck crew; I mean the cabin crew 1 

A. They sleep in the after part of the texaa; we have a special place 
for them there, sir. · 

Q. What is there immediately before this colored cabin! 
A. Just the deck of the boat, the' same as this floor. There is nothing 

down there. 
Q. Do you not have a great many deck passengers staying down there! 
A. No, sir; we don't carry mauy de11k passengers. 
Q. Is not the machinery there below Y 
A. That is away forward. 
Q. What do you carry in tb~ rear part of the boat under this cltbin! 

67 
A. Nothing of any consequence, unless the boat is very deeply 

loa<led with cotton, but llll stream there is hardly anything up 
there unless the boat is loaded. 

Q. Cnptain, bow can passengers get into this colored cabin f . 
A. Tlwre are stairs to it. It is the same as they come into the maio 

cabin; There is only one stairway f. Thet·e are two ways to get into the 
HAllen" below. You ca.u go down into the nursery, aud then go through 
the bureau. . 

Q. What is the usual way f · 
A. To go down on the guards. 
Q. Outside Y 
A. Yes, sir. 
Q. How wide is this passage leading from this recess back down 1 
A. Do you mean the stair\fay f !suppose it is about five or six. foot 

wide t · 
Q. Captain, you are a man of practical sense and experience; no'W I 

ask you this question: In the event of a fire, do you really think that 
the passengers in the colored bureau would have as much of a 

68 chance to escape as those in the ladies' cabin above f 
A. Well, I sht>ul<l think they wouhl, and probably they might 

have a better chance, becanse they can go .right down the steps and go 
down ou the deck, and if the fire was above, they could go forward 

• ea.•ner. ' 
Q. They would have to go tlown on the deck of the boat t 
A. Well, they would be nearer the shore than the person in the ladies' 

cabin. If the boat was sinking they could go up on the bnrricaue roof 
just the same as they could from the ladies' cabin. There is a stairway· 
going right on the roof, five or six feet wide. · 

Q. Do they not have to go into this recess or nursery first t 
A. No, sir; you go out on the guards, and tbeu go right on the 

hurricane roof, or yon can go right on the lower deck, and there is a pair 
of stairs. 

69 Q. Now there is a stairway from this colored bureau dowh on 
deck t 

A. Yes, sir. 
Q. Where is that stairway t 
A. It goes down on the lower deck, right on the guards • 

• 
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Q. Does it go from this passage bet,veen the cabin or from. the guards t · 
A. Yes, sir; just the same as these steps go down-statrs. It runs 

down on the guards of the main ·deck below. 
Q. How wide is this stairway 7 
A. I suppose about five feet. 
Q. There is only one stairway 7 . 
A. Yes, sir; only one stairway. 
Q. Where does it lead ! 
A. It lead~ down right on the deck, and yon can go out forward or 

any where yon want to go. 
Q. Where do you carry your deck passengers! 
A. Immediately on the deck. They have the privilege of the whole 

boat down below. 

70 
Q. Tbey can go immediately under this colored bureau i 
A. Yes, sir; or under the boilers, or anywhere else below. They 

lJa\ e the privilege of the whole lower deck of the boat. 
Q. Where do they sleep, when they do sleep 'l 
A. Right clown on the def~k, where,·er they can get a place. They 

sleep, sometimes, underneath the boilers,· and sometimes on the boil
ers. 

Q. How do the colored passengers get into this colored bureau 7 
A. Well, they go np the forward guards and go through the cabin aud 

go do~n there. 
Q. no they go right through the ladies' cabin ! 
A. There is a gangway between t.he main cabin and the wheel-boose, 

and they go right back there. On the Allen it is about three feet wide, 
may be three feet and a half, and on the Lee it is about six feet wide. 

71 
They can go right through the ladies' cabin and go through the 
nursery. The usual way is to go down the gangway. It is just 
the same as they go into the main cabin and then go into the 

ladies' cabin. 
Q. Then they would generally go through the ladies' cabin! 
A. No, sir, not usualJ.y; put they can go. · 
Q. That is not their direct way f 
A. No, sir; the direct way is to go there directly from the office. The 

generally is on the same side as the bureau is on, and it is a direct 
way from there. They have the privilege generally of the guards and 
rul around them. They most generally b1we the privilege of the guards 
forward and aft. These colored people are never excluded from the 
pR~S. . 

Q, .Are they excluded from the cabin t 
A. They are excluded from the cabin. 

Q. :From the ladies and gentlemen's cabin 7 
72 A. Y t-s; sir; they are excluded from them, bot they are not 

excluded from the gourds. It is a kind of a public thorough
fare. It is the same as a street here. After they go into the bureau 
and deposit their packages, the.v can come out and occupy the guards 
above, and the guards below, if they do not act too freely with the 
ladies' cabin. 

Q. They are not allowed to go into the ladies' cabin at all f 
A. No, sir; it is out oftheir place entirely. -
Q. Captain, you have a diflerent set of !ierv·ants to wait on them at 

their meals ! 
A. Not often. There is a set of servants set apart to wait on that 

special department, but there is no ,lifference between them. They are 
jut~t the same as the servants above in capacity and quality. . 

• 
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Q. In regard to the meals being served are they served at the same 
time 1 

73 A. Yes, Rir; at tbe same time. : 
Q. What do you know about the quality of the meals t 

A. I pay particular attention to that myself, and know that they are 
well ted down there, and I have instructed the steward In reference-to 
it, because if I treat them well I get their custom. . 

Q. Is the food exactly the same as that whieh is ser\•ed ~,tbove f 
A. Yes, sir; it is the same as yon or lllr. Egan, or anybody else trav· 

elling on that boat would get. There is no distinction whatev-e1·; not a. 
particle. · 

Q. You say that about oue-thirtl of your passengers are colored 'f 
A. Yes, sir. 
Q. Sometimes more than a third, are the' not J 
A. Yes, sir; sometimes. 
Q. Probably about one-half! 
A. No, sir; not a halt' about a third, generally. 

Q. Is there a chambermaid down there f 
74: A. The chambermaid attends down there whenever it;..is neces-

sary to go down there. The' is a chambermaid to look after her 
department of the boat. If it is necessary to look after that part, she 
goes down there just tbe same as she does any other part of the boat. 
There are generally three on board, and there is probably one who 
attends to that and sees that the rooms are kept in proper order. 

• Testimony filed Marclt 17th, 1873 • 
• 

Fifth district court for the parish of Orleans. 
• 

M:M E, JOSEPHINE DECUIR 
·VB. No. 4028. • 

J. G.,BENSON. 
• 

Testimony taken on behalf of defendant, in the office of D. Egan, esq'r, 
February 5th, 1873, by consent of counsel. 

D. E. GROVE, being duly sworn, says: Witness is clerk of tbe 
75 steamer Governor Allen first clerk; has ~een employed on her as 

such from the early part of July, 187~, up to the present time. The 
boat has been r1tnniugnsa weekly packet between NewOl'leans and Buck 
Ridge, in Louisiana, and Vicksburg, in the State of Mississippi, since wit· 
ness bas been on ber. She was laid up bet\veen fifteen and eighteen 
days and in Angnst and September last. WitueRs wa~ ~rst clerk of the 
boat when 1\lr. Waabington came to the otlice of tbe boat when she way 
laying at New Orlean8. on Saturday afternoon, (witue.ss thinks in July 
last,) and stated to me that lle ·bad a cUeut that he wished to obtain a 
passage for to Hermitage Landing, atlll for fear she would only be accom
'odated in the colored cabin he wished to know before sbe came on board 

this boat if I would give her a room in lhe ladies' cabin, or 
76 words to that effect.· I informed him that if she WaR colored, she 

could only be accom'oda.ted in the colored cabin ; that I could _ 
\.. not give her a room in the ladie81 cabin. I think ?.Ir. Washin~ton then 

went away.· 1 was busy, and did not see him any more then. After tho 
· boat backed out Mr. Washington came to me again nud told me that 

Mme. Deenir was on the boat, and asked me to give her a room in the 
ladies' cabin. I informed him I could ouly give her a room in the 

• 
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color£>d cabin, as I was informed by other persons that sh~ was colored, 
and Mr. Washington did not deny it. When she refused to go into the 
colored cabin I ordered a cot to 'he put in the recess of the ladies' cabin 
for her, or iu the chambermaids' department, just as she chose. Next 
moraing, Sunday, the boat arl'ived at Hermitage Landing, and plaintiff 

cnme for ward. to the office of the boat and paid her fare and for 
77 some freight she had on board. This was the first time I saw her 

that I know off. 1 do not now recollect the amount of her fare. 
When the boat first came out we were cl1arging six dol1ars to that lend
ing. We afterwards red need it to fh·e. The white cabin to that landing 
was seven dollars. There is a difference made between the white and 
colored cabin in the amount of fare charged. It. is from twelve to 
twenty-five per cent., accorrling to the points the passengers go. I can: 
not say whetl1er there is any difterence between the white aud colored 
cabin of the steamer Go•ernor Allen in the ac1·om'odation of the pass'tln
gers, because I never wal'l in the colored cabin on that boat. I have 
been steam boating off and on for the last. seven or eight years, in almost 

7S 
all the tributary trades ont of New Orleans, in the capacity of 
captain, pilot, and clerk. I am familiar with the customs among 
stenmboats in carr,ying· passengers, white and colored. The cus-

tom is, on boats where they l1ave them, is to giv-e colored persons accom
'odations by themselves in tL cabin appropriated to them exclnsively, 

· and where the boats have no snch accom'odations it is customary to 
give tbem moms by themselves or with colored emp1oyePs of the boat, 
and gh·ing them their meals after the white cabin passengers are 
through, with the cabin crew of the boat. When I speak of this cus
tom 1 Jun-e reference to coloretl persons applying for cabin accom'odation. 
The,v are neyer mixed with the white cabin passengers to my knowledge. 
This custom among steamboats trading to this port in separating the 
white from the colored passengers is well known among the travelling 

community. The colored people are well aware of it. It is a regu-
79 lation that bas always prevailed upon all boats that I have ever 

been on. I know of no boats not haYing this regulation. It is a 
reasonable regulation, and made tor the accom'odation of the majori.ty 
of the puhli<·. They would not travel on an.r boat where the white and 
colore1l passengers were mixed, because there is a public prejudice 
against as~:mciating with colore1l persoqs. If any boat was t.<J attempt 
to mix the white and colored persons in the same cabin, I believe they 
would Jose the white travel altogether. 

By l\lr. Egan : 
Q. Did Mrs. Decuir tencler yon any pa:~sage in this matterY 
A. I said I sent her bill back. 
Q. Ditl she ofl'er or tender you any passage-money when the applica

. tiou was maue for passage 1 
A. No, sir. 
Q. Did any one else tender you any passage-money for her! 

A. They did not. 
80 Q. Did .1\Ir. Washington offer any t 

A. No, he did uot. 
Q. Did he ask tbt~ price of it. Y -
A. If he did I don't remember of his having done so. I was very 

busy at the time he was there. 
Q. Then she did not pay her passage until she was about to go off the 

boat the next day t 
A. She did not. • 

• 

• 
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Q. At1d then she came forwar(l of her own free will and paid her pas-
sage I · · 

A. I sent her hill back by the chambermaid; that is customary. 
Q· Then she came with the l>ill f 
A. Ye~;;, sir. 
Q. Did she make. any complaint wht>n sbe was going off t.be boat. I 
A.. Wfll, ~he complaiued of not ba,·ing a room in the ladies' cabiu. 
Q. Was she a colored person f 

r' A. V\7 ell, I was infurmell 80 \)~·Captain Leathers and others, who said 
tllat they bad known her for twenty-fhre years. Fl'Om m.r O\Vll 

81 knowledge, I don't know an~·thing about it, but Mr. Washington 
. did not dt>ny ber being colored. 

Q. You never saw her until Rhe applied to :ron, or rather until she 
was about to leave the boat aud came forward with the bill you had 
sent to Ler Y 

A. Not that I know of. 
Q. Do you know whether there was any room in the ladies' cabin on 

the boat on that trip Y 
A. I do not now recollect whether there was a vacant room or not. 
Q. What is the proportion of colot·ed perlions travelling on boats; 

about what proportion do they bear to the white passengers' I do non 
· mf'an this triplin particular, but all trips; what is the average! 

A. Well, without any lll€morandum in the matter, I should think that 
the colored persons that travel are about one-fifth. 

Q. Do you menu this as the average travel for the last six or eight 
mouths Y 

82 A. Yes, sir; it will not be o~t'r that, if it is that much. I have 
never thought of it before. 

Q. Have you ever thought of the thing before T 
A. No, sir; not of making an estimate of that kind. . 
Q. But from your knowledge of the tbiug, your impression is tb'at that 

is about an average! 
A. Yes, sir; without any memorandum whatever, or ever having 

thought of it. 
Q. Do you lmow whether the colored passengers on the Allen are 

treatt'd as well as the whites Y 
A. 1 don't know whether thes are or not, sir, of my own knowledge. 
Q. You stated before, that you nen~r were there t 
I was never in the colored cabin of the boat. 

Cross-examined by .Mr. Wasbingtou : 
Q. l\lr. Grove, when Mallame Decuir presented herr;elf t{) pay her 

titre, ditl sl1e strike yon forc~ibly as beiug a colored person, 
83 or would you have known it unless you had bad some !lrevioos 

apprehension t · 
A. 1 would have thought she was. 
Q. Suppose--::·ou bad not been apprehensive or expectant, would you 

have known that she was colored; SUJ;pose, in the ordinar.v course of 
your bu:::;iness you had been receiving fare from parties, would you have 
p&rticularly detected her as a colored person f 

A. Well, I couldn't say, ~Sir, becam~e I don't recollect how she looked, 

\. 
aud wouldn't know her if I saw her again. 

Q. She is not a black person f 
A. No, sir. ' 

Q. What is her complexion f 
A. I don't. recollect anything of l\ladame Decuir's appearance at all • 

• 

• 
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Q. She might pass for a white person sometimes without any suspicion, 
would you not suppose; did she or not appear just as au ordinary per· 

son t · 
84 A. Well, a!'l I told you, I couldn't answer that question, because 

• • I have no recollection of bow she looked myself. I wouldn't 
know her again if 1 was to see her. She was just at the office a mo
ment, and was talking very roughly to me, and I didn't look at her for 
fear of laughing, and I didn't notice her particularly. I didn't want to 
abuse her. 1'! 

Q. When I (Mr Washington) fhst came to you, it was with the view 
of seeing whether she could come on the boat, was it not t Did that 
appear to be my object Y It was simply an application on my part 
to see whether she could go, was that itt· I was asking whether she 
would be allowed to go ou that boat or not, was that it Y 

85 

A. I don't recollect your words exactly, but yon came and said tHat 
yon had a client that wished to go up the rive1·, and that she was 
ati·aitl to go on the Governo1· Allen on account of tile fact that as 
she was very dark she was afraid that they would put her in the 

colored cabin; that is as near as I can remember. · 
Q. Subsequently I went oft' satisfied, apparently, that she could not 

go on the boatY 
A. That was my impression. 
Q. That she coulc.l not go on the boat, and that it was final f 
A. That she could not go ou the boat in the lac.lies' cabin. 
Q. When I came to ;FOU the second time, do you remember what I 

stated 1 · 
A. You stated that she was on the boat. · 
Q. Did I state that she wa8 on the boat to my astonishment, or any 

thing like that f Do ~Tou remember whether or not I said that., contrary 
to my expectations, I found her, nevertheless, on the boat Y Do you 

remember whether there was anything of that kind f 
86 A. I think you said something of that kinu. 

Q. Do you remember what that wast 
A. No, sir; I don't remember what that was. 
Q. Was it not something to this eftect, that, contrary to my expecta

tions, or rather to my astonishment, I found that 8lle was ou tile boat, 
nevertheless ! 

A. There was something to that effect. said. I know that you pro· 
duceti the impression ou my mind that yon did not think she was on the 
boat until yon saw ller. 

Q. Was the boat just lea\·ing when I came and told yon that I had 
discoverec.l her ou board f · 

A. I dont't remember. 
Q. Was not the boat about to-lea\'e just at that moment! 
A. I don't recollect; it is impossible tor a man to recollect now when 

there are so many people going on .the .boat; this was in No\Tember, 
and I wa~:~ very busy at that time. 

87 Q. The only question is whetller or not I seemed to be aston-
islwd, and felt myself a little mortified tbnt she was, neverthe

less, on the IJoat, and came to state to you tbe circumstances; that to 
my surprise I found her back in the ladies' cabin f 

A. Well, I think you stated something to that effect. 
Q. Well, uow, bad she been an indisputably white person, could you 

have given her a room in the ladies' cabin, and would yon have done 
so! 

A. Yes, sir. 

• 
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Q. What do those boats do with collored passengers wbich have no· 
separate colored cabin for them espt~cially. You mentioned that they ga,·e 
them rooms; where do they give them rooms i 

A. They give them rooms that they give other paH~engers. 
Q. 'fbe s~me in the cabin Y 
A. Yes, sir. 
Q. Other boats Y 

. 88 
A. Yes, sir. 
Q. You kuow some boats that do give them rooms i' 
A. I have been clerk on boats that gave rooms in that way. 

Q. Having no other accom'odation 1 . · . 
A. Yes, sir. · 

• 

Q. On those boats, however, they take their meals after the whit~ 
passengers are done T · 

A. Yes, sir. They occupy that portion. of the boat generally assigned 
to the colored cabin, too, and eat their meals with them, or it' there is 
enough of them to have them waited on, they are waited on before the 
peeple in the colored cabin eat. 

Q. Your sole objection to giving her a room in the ladies' cabin was 
because she was a colored person Y 

A. Yes, sir. 
Q. Yon do not know much about that colored bureau that yon speak 

on 
A. No, sir: I was never in it. 

Q. Do yon know how people get into it when they go there t 
89 A. They go along the guard. 

Q. Outside of the ~abin • 
A. Yes, sir. 
Q. They go along ontsid~ the guard, and then go into it. 
A.. Yes, sir; right outside the ladies' cabin. 
Q. And then they pass through this recess. 
A. No, sir .. 
Q. How do they get into it Y 
A. There is a stairway leading from the gnard t.o it. 
Q. Are those cahin~; below, as far as you know, as good as the rooms 

above! 1 mean the rooms in this colored bureau f 
A. I shonhl not think they were, from the character of the people 

that sta~· in them. You could not keep them so. 
Q. Wba.t character of people stay iu them! 
A. They are generally not so cleanly as the people who occupy the 

white cahins. · 

90 
Q. I suppose the rooms, then, are not so cleanly f 
A. The rooms are cleaned ali well at the end of the trip. 
Q. Are the rooms below ventilated as far as you know f 

A. I have never been in them. I ue\""er saw them. 
Q. You stated that yon dir.ected a cot to be placetl back there for 

1\Iadame Decuir in the recess' 
A. Yes, sir. . 
Q. What sort of place is that recess 1 What is the object of that re

cess T What is it used fort 
A. It is a place for the accotn'odation ot' ladies and children who don't 

chose to stay in the cabin. 
Q. Is it a place of passage for the officers of the boat antl the crt.\w 1 
A. No, sir; no one but the cbamberruuid8, except in the day-time, 

\\}len auy one who has lady t'deuds back there bas thoprh·ilege of going 
back there. 
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Q. Well, it is a place of pass:tge, to some extent, from one side of the 
boat to the other; is it noli Y 

91 
.A. Yes, sir. 
(.),. Who pass through it usually¥ What persons are privileged 

to pass through it Y 
A. Well, in the day-time any passenger who has a lad.v-frieud on the 

boat l111s the privileg~;:~ of passing through there, and the cabin-boys 
and tlw employees. • 

t~. The emplo_yees of the boat pass through it¥ The emplo_yees of 
thE:: boat make use of it, and pass tht·ough it 1 

A. Yes, sir; during the day-time the cabin employees do the same as 
they have the privilege of passing through the rest of the cabin. 

Q. Is it a place of general and public access Y 
.A. No, sir; not like t!Je ladies' cabin .. It is retired from the laaies' 

cabin for the accom'oda.tion of parties and childt·en who want to be out 
of the way. 

92 

Q. At all events is it not so excluded as a cabin roomY 
A. No, sir. · 

Q. Is it open, is it f 
No, sir; there are four doors leading into it. 
Q. Is it not a private room in any way 1 

A. No, sir. · 

• 

Q. Any one can go in there who has business about the boat ~ 
A. Yt-s, sit·; bnt no one has any business ~llere after nine o'clock ex

cept the chambermaid au<llady passengers. 
Q. Well, now, 1\Ir. Grove, you have tra\·elleu a good deal, and you 

luwe observed; do you think that the lmsine~:~s of steam boating would 
be seriously injured by letting parties, white and colored, have general 
and equal rights J Do you think that it would seriously injure it f 

A. Yes, sir. 
Q. Well, my idea is this, that it is no more than travelling in street

cars, and the business of the street-car.s is not materially injured by 
that, is it Y 

A. I don't know what the street cars do. 
93 Q. Is it tbe same idea. :Now, formerly we objected to it; we 

would not submit to it at all, be we have recently submitted to it. 
Now, then, what would be your view, suppose the same course was 
adopted in reg;trd to steamboats that has ueen atlopted in regard to 
street-cars; would not the effect be the same e\·entually after people 
became accustomed to it ! 

A. Well, it might be eventua11y, but I don't think it would be in the 
generation of peoplA that travel now; because people would only travel 
on business, when half the travel now is a matter of pleasure, and is 
no' actnallv necessary. • • 

Q. In my interview with you, diu it appear to you that 1\fadam De-
cuir's presence on the boat W<'s rather involtmt<WV on m.v part, and hers 

too; that is to say t"!.ta.t the idea first was that she should leave, 
91 but eventually, to my astonishment, I found her still on the boat. 

Did that seem to be the impression on your mind, that her ueiug 
there was somewhat; involuntary Y 

A. No, sir; that is not my impression, because she coulcl have gone 
off at Carrol'ton if she did not want to :stay on the boat. 

(~. Perhaps she did not find out that she could not get a room on the 
boat until after the boat h11d left f 

A. Do yon mean after the boat left the wharf! 
Q. Yes. 

• 

' 
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A. That I could not tell, hut she knew before she got to Carrol'ton · 
that she could not get a. room. When the boat landed there a great 
many persons got off. · , 

Testimony filed MareTt 11tll, 1873. 

Fifth district court for the parish of Orleans. 

~·95 :M.7D7l\'IE JOSEPHINE DECUill 
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• vs. No. 4028. 
JOHN G. BENSON. 

Testimony taken on behalf of defendant, at the office B. Egan, esqr., 
February 7th, 1873, by consent of.counsel. Present, E. K. Washing
ton, esqr., for plaintiff; B. Egan, esqr., for defendant. 

Captain THOMAS P. LEATHERS, being sworn, says: . 
I have been engaged iu steam boating for the last 36 years; my prin

cipal tra<le has been between New Orleans and Vicksburg, :\lississippi; 
have been running a boat in that trade for the last thirty-three years 
as master, and now master of the st.eamer Nat<Jbez, a weekly packet 
between New Orleans and Vicksburg; was on board the steamer Gov
ernor Allen when Mr. WaRbington came on board and applied for a 

passage for some person, did not see who; heanl the clerk of the 
96 boat. tell him that if she was a colored person she could only be 

accom'odated in the colored cabin; think this was in July, 1872. 
The Allen was then running in })lace of my boat, the Natchez, carrying 
the mail. Heard nothing more; this was Saturday evening, betore the 
boat backed out froDl the wharf. Witness went with the boat to Oar-
rol'ton. · . 

Witness is familiar with the custom and regulations of steamboats 
carrying colored person'. It is usual to have a colored cabin for their 
accom'odation for thern sepamte and distinct from all others. This 
custom is well known among all persons travelling upon the rhTer, both 
whites ami black. It is a reasonable regulation, and prevails among 
all boats coming to this port. ·rhe colored passengers on my boat are 
accom'odated as well as the white, and are provided with the same bill 

97 
of fare, but ba\e distinct and seperate avpartments. 

The rules on my boat are to keep the office\'S in a seperate 
cabin; the waiters have a seperate one; the ladies cabin altW · 

have a seperate one; the gentlemen have a seperate one; the ladies' 
servants have a seperate one, and the colored passengers another · each 
one is seper~te and distinct from the others, and have seperate tables. 
The steamboat Governor Allen is regulated tile same way that my boat 
is regulated. 

This regulation and custom ~unoug steamboats coming to this port of . 
keeping the white and colored cabiu passengers sepe1·ate ha~ prevailed 
ever since 1 have been ste:unboating. I never have beard of any other. 
This regulation i!' made for the accom'odation of the whole travelling 
community, because there are a. large majority of the \Vhite people who 

- 98 
> 

do not wish to travel mixed up with the colored people, and the 
(lO}ored people do not "wish to be mixed up with the white people. 
It would be impossible to-run a steamboat without this regulation. 

It is just as essential as to keep the gem Iemen and ladies' cabin seperate. 
I think the colored travel in my trade is between a fourth and fifth of 
the whole; that is, the white persons travelling are about four-fifths of 
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the whole, or near that. About one-half of that travel is for pleasure. 
If I did not have rules and regulations for. my boat, and the accom'oda
tion of my passengers, I do not think I would have any, either white or 
colored. The white pa.ssengers are charged about twenty-five per cent. 
more than the colored passengers, though they get the same accom'oda
tion. Governor Dunn was a pa~senger on my boat just before his death • 

I gave him a state-room in the colored cabin, where be preferred 
99 to be, as he asked for it. I have also had Senator Ravels travel 

on my boat frequently, ami he informed me that the seperate · ,.., 
cabin was the only way to give satisfaction to the white and colored . ... 
races; that they must be kept seperate. He was always accom'odated 
in the colored cabin. I have aJso frequently bad other colored members 
of the legislature of both Louisiana ami Mississippi, and always J>Ut 
them in the colored cabin, and never heard any complaint from them 
on that score. · 

Cross-examination: · 
I <lo not know Madame Decuir by sight.. The clerk of my boat ltas 

informed me that she has travelled on my boat in the colored cabin. 
The colored cabin or bureau on the steamer Allen is immediately under 
the ladies' cabin, and on the Natchez it is above. The colored cabin on 

the steamer Qovernor Allen is entered by going down a flight 
100 of steps from the guar<ls. The accom'odation in the colored cabin 

is as good as the. upper cabin, but it is not as finely fitted up; it 
is not as finely fitted up exter'ally. The rooms are not as pleasant as 
the rooms abo¥e. There is not as good views as there is above; it is 
on account of its position ; they are not quite so well ventilatad as the 
upper rooms. We have such a thing as steerage passengers; they all 
go together. The colored cabin passengers are pnt in the colored cabin, 
becam;e they are colored, and the white people are put in the white 
cabin because they are white. If a colored person was to ask for ad
mittance into the white cabin, be would not be allmittell, and if a white 
person should ask permission to go int.o the colored cabin he would not 
be admitted. 

Q. No more than if a man was to ask admiUance into the ladies' 
cabin, and he would not be admitted Y 

101 A. Yes, sir; it is the same. ·we then have whites and blacks 
that we will not admit at all. 

Q. Now, c tptai~, I do not want to hurt any body's feelings, because I 
am perhaps a worse reben than yo~1 are, but I want to ask you this 
question: Suppose Dunn or Pinchback or Re\rels had asked to go into 
the gentlemen's cabin, you would not have admitted them any more 
than anybody else, would you 1 

A. Not a hit more; I don't propose to give up charge of my steamboat 
to Dunn, Pinchback, Revels, or anybody else, white or black. \Vhen a 
passenger comes aboard my boat, be comes to get Ruch accoru'odatious 
as I cho'se to give him, and he asks where he can get that; and if it 
doe~n't suit, why, be doesn't go. It I have got to gh·e up charge of my 
steamboat to a passenger, wh.v-, I don't think him and me will go to-

gether. 1 thought Itlr. Donn was the same man when be was with 
102 me as a cahin-boy as when he was governor. I Jooke£1 upon him 

as tlle same. He was a cabin·boy with me for a long time. 
Q. Captain, bawe you observed any change whatever in regard to 

the meth(){\ of cnrrying colored persons. Has there been any chan1re 
within the last three or four years, so as to be different from what it 
was many years ago f · 

• 
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A. The colored people travel more now. 
Q. I mean in regard to their accom'otlations and in regard to tbe 

treatment that they receive. Is th(!re any change within the last three 
or four years t · 

A. No, sir. 
Q. Is it the same that it bas always been t 
A. The same as it bus always been, only that tl1ey tra""el more than 

they used to, and they have larger accom'odations. We extend it more 
~ and give more accom'odations t.,o them now. 

Q. The question is thiti: Whether, in the last three or four ~·ears, 
103 there bas been any change whatewr with regard to making a 

discrimination on account of color on steamboats t 
A. I say there is none, sir. 
Q. Then is it the same as it has been t 
A. Jt is the same as it bas been since I have been on the river. 
Q. Years ago I do not remember' of hearing anything of a colored · 

cabin t 
A. There was none ; there was a saloon in the olden times. 
Q. You do not know Madame Decuir t 
A. Well, I knew of her; she ba.s travelled with me; bot I wouldn't 

know ber by sight, sir. I know who she is. 
Q. 'Who is she! 
A. She is a mulatto. . 

· Q. I mean is she a sister of the State treasurer t 
A. I don't know anything about the treasurer. I don't know who she 

is a sister of. 
Q. In this colored bureau is tliere a colored female a.ppartment and a 

colored male appartment f 
104 A. Yes, sir, the same as below •. 

Q. Is the colored male appartment in frout of the other t 
A. Yes, sir. 
Q. That is, is it nearer the front of the boat f 
A. Yes, sir, it is like the saloon of a steamboat. 
Q. How many rooms do you know there are in this colored bureau f 
A. Well, [suppose there are ten or fifteen, or eight or ten rooms; I 

don't know how many rooms there are. 
Q. And the males are shown to a certain set of appartments and the 

femal4.'s to another set t 
A. Yes, sir; I believe tbat is the rule. Of course wA don't put them 

together. Sometime' they will get together, but I don!t allow it on my 
steamboat. 

Q. You go out on the guards, and then there is a pai!ISage right 
through. Is there a hall·way t · · 

A. No, sir, it is just the same a,~ the main cabin. 
105 Q. But you must go into it from the outside to get into it; you 

go down the stairway from the gourds f 
A. Yes, sir; you go down the stairway from the guards. 
Q. There is a ball between these rooms t 
A. Yes, sir. 0 

Q. And the males are on one side and the females on the other! 
.A. Yes, sir. . 
Q. Then the two sexes are right opposite to each other t . 
A. Wen, they are alternately ·put that way as they take the rootll!!f, 

come and want it forward, and we try to accom' ate him the belt 
we can. 
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Q. Then I understand yon to say tltat there is no particular ladies' 
cauin, so to speak, in the colored l'mrean 7 · · 

A. Well, I haven't been on the Allen now. I don't recollect that there 
is more than the state-rooms. 

· 106 Q. The state-rooms are given them any way; bot there is no 
special place that might be called a colored 'ladies' cabin, as the' 

call themselves 1 
A .. :No, sir; I don't know tltat there is. 

Redirect by Mr. Egan: . 
Q. You say, captain, that you madeoneor two voyages np the country, 

and that there was very little colored travel up there! 
A. None to St. Louis, sir. 
Q. Then the colored travel is confined to .the southern country en. 

tirely! 
· A. Yes, sir, pretty much • 

Q. Mississippi anrl Louisiana 1 
A. Between liere and Memphis, I suppose pretty much. I took my 

bureau when I went to St. Louis, aud fitted it up for white people, and 
we had it full of white passengers. We reduced the fare about twenty
five per cent., and a great many people went there iu preference to 
going below. Tbeythough' it was cooler. 

Q. Then this colored travel is confined almost entirely to tl1e lower 
parts of the l\Iississippi River Y 

A. Yes, sir. 

107 Test-imony filed .Ill arch 17th, 1873. 
• 

Fifth district court for the parish of Orleans. 

MmiE JosEPHINE DECUIR 
. vs. No. 4028. 

JOHN G. BENSON. 

Testimony taken by consent in the office of B. Egan, esqr., Feb'y lOth, 
1873. Present, E. K. Washington, esqr., and B. R. Suaer for plaint
iff, B. Egan, esqr., for defendant. 
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Captain V. B. BARANC::>, being sworn~ says: Witness is a steamboat 
captain and owner, anu has been since 1847, with the exception of about 
nine years previous to anti during the war; was interested in the Bayou 
Sara l\Iail Company before the war, and the Bayon Sara Packet Com
pany since the war. The first of those companys had six or eight· 

108 
boats aiHl the last three boats. Since witness bas been steam boat
ing his trade has been between New Orleans and Bayou Sara aiHl 
New Orleans and Baton Rouge, making from two to three trips 

per week. 
• 

• 

By Mr. Egan: 
Q. When you say from two to three trips a- week, yon mean round 

trips! 
A. Yes, sir; going up and back three times or going up and back 

twice. · 
Q. What boat have you uow got! 
A. The Bart Able. 
Q. How long lun·e you bad her f 
A. I have been on her now, next lfay will·be three years; about two 

• 

• • 

'· 
• 

• 

• 
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years and a half; two years and nine months, probably; about two years 
and ten mouths, I suppose. 

Q .. What size of a boat is she! What is about her tonnage r 
A. About five hundred and fifty tons. She is two huudred feet long. 
Q. Does she carry passengers and freight t 
A. Yes, sir. 
Q. Are you familiar with the custom pre,•ailing on the ri\·er among 

steamboats in the transportation of colored 11ersom; Y 

109 
A. Yes, sir. 
Q. What is that custom¥ Describe it fully. 
A. The cust.olll is this; that we have what we call tl1e "freed

men's bmeau" on the after part of the boat, betweeu the upper cabin 
and the lower deek; and we keep that for colored people. Some boats 
have texas, where they put them. Never put them up there myself. 
'Ve keep them in this place I have deseribetl, aml then we 
we have two l'Ooms in the cabin which we keep for colored people, 
some special people; but we don't permit them in the cabin, you under
stand. We lock the door inside ~enerally, and let them go out on the 
guard when they want to leave the room. Vve carry their food into the 
room for these people, to take wlumever they want to eat, and the col· 
ored people eat after all the white people are through in the cabin. 

110 

By Mr. Washington: 
Q. That is on the Bart Able l 
A. Yes, sir. 
Q .. Yon are confining your remarks to that boat now! 

A. Yes, sir; and they do it 011: other IJoats, tzoo, sir. 

By l\Ir. Egan: 
Q; You are referring to the rooms on the Bart Able, but you are 

speaking generall~· of the custom ou the river f 
A. I cannot say about its being general. 
Q. How long has this custom prevailed 1 

• 

A. Well, sir, it has prevailed since loug before the war. We used to 
allow tl1em to eat in the cabin after the white people got through. 

Q. You reference, then, to colored persons who are taking a 
cahin passagel 

A. No, sil'j those that take the ''freedmen's bureau." 
Q. Aml to those colore<l persons desirous of cabin accom'odations 

yon give the accom'otlations you have spoken off 
A. Yes, sir. 

111 Q. You never mix them with the white cabin-passengers Y 
A. No, siL·; and ne\>·er permit them iu the cabin except at their 

meal!'\, 
Q. And then they go to the table only after the white passengers are 

through t 
A. After they are all through, sir. Now, some boats ha'\"e a place in 

the freedmen's lmreau for feeding colot'ellpassengers. 
Q. You say that that custom prevailed 011 the river before the war 

and bas prevailed up to the present time 1 
A. Yes, sir. 
Q. Have you ever known any other custom to prevail f 
A. Well, sir, I have known some of them to feed them in the "freed· 

men's bureau," on large boat-s that have a place down tbere fur them to 
eat iu, and will not l"t them come up iu tlte cabin at all. 

Q. Wuat boats have you run siuce the war! 
A. Well, sir, I' have run the Beu Franklin, and that was the first 

REo. 29:! 3 . 

• 
' 



• 

• 

34: JOHN G. BENSON VS. .JOSEPHINE DECUIR • 

112 boat I run; and the La Fourche, and the National, the Wagoner, 
the H. S. Turner, the Welcome, the Bart Able, and the La Belle. 

Q. All(l the Mary Louise Y . . 
A. No sir, I never run her. There may be some other boats, 

but I don't remember them just now. 
Q. On all these boats, then, dill you have this custom? 
A. No, sir; not on all of them. Just after the war I had the custom 

of feeding them on the guard. That was just after the war, on the first 
boats that run. 

Q. Then you got to feed them in the cabin. 
A. In the cabin, after tl1e othl(rS. 
Q. But yon never mixed them with the white passengers. · 
A. No, sir; never mixed them with the whites. . 
Q. HaYe you ever heard of any other custom prevailing with ref

erence to carrying colored persons than that you have described Y 
A. No, sir; I have not. 

113 Q. If any such custom had prevailed here, would you have 
been likely to know it Y 

A. I think I wonld, beiug mnon~ the steamboats so much. 
Q. Well, do you not know that you would be bound to have known it! 
A. Well, there may have been some di1ferent. Yes, sir; I think I 

would have been bonwl to know it. I would certainly have beard of it. 
Q. Were all the bo.tti'! that you have mentioned as having been com

manded by yom· passenger-boats Y 
A. Yes, sir; all of them exc~pt one, before the war before the freight

boat. I have not run any hut passenger-boats since the war. 
Q. Is there any d in the amounts that yon charge white per-

sons and colored per.sons for passage l 
A. Y~s, sir; we make a difl'erence. 

Q. ·what is tbP. clitl'erence Y 
114 · A. ·wen, -you know, 1 made an exception of having two rooms 

in the cabin for colored passengers, where we carry their meals 
in to them. Those we charge the same as white persons, because we 
give them good accommodations; but with the others we make a dif
ference. Up to Donaldsonville we make a difference of half a dollar, 
and above that we make a difference of one dollar. In issuing our pas· 
senger-tickets to colored people we always specify on the guards "this 
will entitle yon to .one passage on the guards." 

Q. Well, if a colored person should apply on your boat for a cabin· 
passa~e, you would refuse to gh·e it to him f 

A. Yes, sir; that is, with the same privilege as a white person. 
Q. Is this rule or regulation that you have been speaking of a reason

able one f 
A. We!l,Ithinkso. Yes,sir.· 
Q. · What is your t·easou for thinking it to be a reasonable regu

lation Y 
115 A. Because there bas always been a clifference made here be· 

tween tho colore1l 1wople and the white people; and another 
thing is, if you permit these colored pl•ople to come in and mix with 
the whites ou the boat, it is a matt.er of interest to you. 

Q. Then, this rule i~-; dictat~d for your own preservation. 
A. Y e..~, sir; for our own interest. 
Q. And tor ·the regulation of your boat Y 
A. Yes, sir. 
Q. Do yon know whether this is a well-known rule on the rh·er! 
A. Yes, sir. 

1 
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. Q. Among the travelling community T 
A. Yes, sir; it is. · 
Q. Do yon know Madame Decuir 1 
.A. Yes, sir. 
Q. The plaintiff in this case! 
.A. Yes, sir; I know her well. 
Q. Is she a colored person f 
A. Yes, sir; she is colored. 
Q. Do you know whether she knows this rule 7 
A. Yes, sir; she does. · 

Q. Has she ever travelled on your boat! 
116 A. Yes, sir. . 

Q. What boat did she travelled on Y 

• 

• 
• 

A. She bas travelled on the Lafourche, particularly with me, I 
recollect. 

Q. In what year 7 · 
A. I think it was the first or second year after the war, 1866 or 1867-

1866, probably. 
Q. Did she tral'el more than once with you! 
A. Yes, sir; several times. 
Q. What accommodations did you give her t 
A. I gave her a room, as I told you, in the cabin; but she was not per-

mitted to go inside the cabin. 
Q. The door was fastened on the inside f 
.A.. Yes, sir.· 
Q. So that she could not go out QU the guard f 
.A.. Yes, sir; go on the guard. 
Q. Yon gave her a room on tbe guard in the cabin; with the door 

fastened on tlie inside, so that she could go outside on the guard, as I 
understand you t 

A. Yes, sir. 
117 <~. Well, did you permit her to eat at the table with the white 

l~ople, or where was the table~ 
A. She ate in her own room. 1' was carried there on a waiter. 
<l· Were you carr~·ing many colored people at that time! 
.A. A great man~·; yes, sir. A gr·eat many were travelling at that time; 

more than there is now. 
Q. How were the other colored persons accommodated in their eating 7 
A. They were eating at that time on the guard. 
Q. It was after that that you ga,•e them the privilege of eating in the 

cahiu after tbe whites were through 1 
A. Yes, sir. Other boats ba(\ done that, and I did it myselfin order 

to give them as much sntilsfaction as I could. 
Q. What proportion does the colored travel bear to the white t 
A. Do you mean now, or some time back. 
Q. Now aud for the last six or eight mouths; say, since last sum-

mer! 
118 A. I should think onP--fifth, perhaps. 
. Q. If you mixeu the colored and white people together in tb& 
cabin on your boat, what would be the result! 

A. Well, sir, the result would be that yon would ba\'e a great deal of 
fuss and quarrelling among the colored aud white peO})le, ancl finally 
you would ha>e un white people to tra,·el on your boat; knowing th& 
difficulties they would ha\'e to contend with, they woulc.Ju~t travel on 
your boat. That is my opinion abont it. You cannot get ·no man to 
travel on a boat with ladi~s where you would set them alongside of 

• 
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colored people. They wonldn't staurl it .. The business would be ruined • 
as far as passengers are concerned. 

Q. What is the prineipal tr.wel now; is it for business or pleasure? 
A. For business. 
Q. The principal travel is for business 1 
A. Yes, str. 

110 
Q. Bnt there is a great deal of travel for p1ea>;ure, is there not 7 
A. Oh, yes, sir; at certain seasons of the year there i::;. 
Q. Then, when you say that it is for busiuesH, yon have refer

ence tl) the present time; bnt taking the travel the ~-eat· round, what 
does the large proportion of it con::sist of, bnsiness or pleasure 1 

A. Business, sir, I think. 
Q. 'VIwt is the passage to Hermitage'? 
A. Six dollars, sir, I thinli; six or seven dollars; it useu to be six 

dollars when I run there. · 
Q. How long ago is it since yon run there V· 
A. It has been about tour years, l should think. 
Q. Yon ha\'e uot gone np as high as Hermitage for four years 1 
A. No, Rir. 
Q. Your boats ha\"e been stopping since that tjme at Baton Rouge~ 
A. Yes, sir. 
<l- That was the highest you went on your voyngesl 
A. Yes, sir. 

120 
Q. Then, if I understand you right, this regulation that you 

speak of, iu reterence to ]{eeping colore•l an<l white pez·sons sop
crate, is made for the accom'odation of the tr:welhng community 

inj!eneml, and not for atl~' particular part or portion of them. Is that soY 
A. Y <'S, sir. 
Q. Do you know whether it is welllmowu to the tra veiling community 7 
A. Yes, sir; it is w«.>ll known to them. 

Uross-examiued by .1\Ir. Wnshington: 
Q. Captain, I mult.'rstnnd that you make a distinction between the 

white~ atHl tuo colored people in tbe accommodatioui\ of the boat. 
A. Yes, sir. 
Q. \\"hnt is the cause of that distinction 1 • 

A. "' (•11, sir, the cau8e of it is in the first place-
<l. (lrttermpting.) Is it on ltc<:ouut of color t 
A. It is on account of culoq sm;, sir; aml it is the cm;tom of the 

l'OUUtry. . 

l~l 
Q. Captain, l1ave yon ewr known a boat in whi<'lt the experi

ment of treating- them all alike h;;s been tl"ie1l, mul t hn cll'ect it 
would have on busiue~s! Have ~·ou ~Vl'r know' that f 

A. ~o, l'iir; I have never known that. I can tell yon this, that there 
"·as a colored boat Martell out, a steru-whPd uoa~, to l'llll as tiu·, I think, 
as Port Hndson or Ba~·ou Sara, (I dou't kuow which,) anll she WIIS going 
to ~in~ thu colored twople the same pri\"ilege that the~- dill they wltites, 
aml slw nuule but two tl'ips lletore she quit. If white persons bad 
tranlle•l o11ltcr, I presume they would ba-re hall to put up witll the same 
tare as colored persons, and to l.Je put together '''ith them. 

Dy Mr. Egan : 
Q. What ~·<>ar was that f 

· A. It was 1867 or 1868-ISGS, perhaps. • 

Q. What boat we-re yon running with then Y 
A. \\'ell, I oon't lmow; I have been on so many at different times that 

f 
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I don't even remember the boat'IS name uow. That was a stern-wheel 
boat. · 

• 

122 By 1\'lr. WashingtQn: 
Q. Now1 I understand you to say, captain, tllat yon know of no 

instance in wl1ich the experiment of giving them equal privilege bas 
been trif'll exc<'pt the int'tance that you luwe related¥ 

A. No, sir; I never did. 
Q. That was a small stern-wheel boat? 
A. Yes, sir. 
Q. \Yell, eaptaiH, with regard to the appearance of l\Iadame Decnil·, 

and her behtwionr; what do ~-ou kuow about that¥ Did :she behuve 
herself always? 

A. I think uot, sir. 
Q. On your boat f 

. A. On my boat, she didn't behave herself properly. 
Q. Now, .\ ou will have to specif.v it. 
A. Wen, she <lillu't want to abhle by my rules ancl regulations. That 

is why I cousider that she llidn't behave herself well. 
Q. She wanted to claim the same privileges that white people had. Is 

that wlmt I untlerstand j'"ou to mean~ 
123 A. Yes, sir. 

Q. Then she went into this place anu <Sccnpied it under protest, 
as it wert'. 

A. I will tell ;yon the circumstances. It was 011 tlw La Fonrclw. She 
came aboard the boat. I was well -aeqnainted with Madame Decuir, an<l 
knew her tor a long time, and was disposed to do everything I could to 
make her comfortable. I gave her a room ou the gual'<ls in the cabin, 
and after she had been there a few minntt's sl1e came out in the cabin. 
There were no other ladies on boanl at the time, and she sta~·ed there 
in the cabin rocking hm·self to and fro, and I :,JOOU discovered that she 
was out there. As there were no white ladies on boanl the boat at that 
moment, I considered over the matter some fifteen or twenty minutes, 
intending to tell her to go out of the cabin. I wrot~ her a note, stating 

that persons of her color, l dhl not permit in the cabin, and that 
124 she would either have to keep in her room Ol' go out ou the gunrtl 

-one of the two. She sent for me, aml I went there; and she was 
in tears and crying, and sairl that she didn't except sueh treatm('nt from 
me, as I had known her husband so long, and so forth. I told her that 
I had to have those rules and l'egn\atious, and that I could not permit 
her in t'1at cabin. She saill she had been in France a goorl while, mul 
was treated there like a white lad~·· I t{)Id her I couldn't help that; 
that it was a enstom here to keep colored people st>parate from the 
whites, and that sbe wonhl ha\·e. to abide by that rule or not travel on 
the boat. That was the en<l of 1t. She kept her place from that out. 
She went back to her room, and had no more to do with the cabin. She 

· ditln't come in it aur more. 
(~. The door leading to the cabin was locke<l, I suppose t 

125 A. \Veil, I don't know in that particular easl' whether it was 
or not; but she was not permitted in the c~\bin afwrwards. 

Q. "'plJ, captain, has Madame Decuir the characteriHtics of a colored 
person iu a WI',\" marked degree. T mean, might she not be mistaken for 
a white per~'<ou sometimes T 

A. No, sir; I think not. She is a yellow wom::tn. Any one could see 
that she is a colored woman by looking at her. 

Q. Is her behavior lady-like 'I 
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.A. Ob, yes, sir. ' 

Q. Did she dress neatly ? 
A. Yes, sir. 
Q. Do you know whether she has any relatives in this city, and who 

they are? 
A. No, sir; I do not. 
Q. Do yon know whether M:r. Dubnclet is her brother or not T 
A. No, sir; I couldn't say. 
Q. "V ell, captain, if two persons were to go on your boat, one white 

and the other colored, proposing to go, say, to Hermitage Land· 
ing, anu both were to otl'er you the same price, what would yon 
do with them 7 

126 

.A. Well, sir, I would give the white man accom'otlations to eat at 
the table with the other white people. The colored person would have 
to eat either to himself or in the room, or eat with the colored people. 

Q. And where with regard to their place of sleeping f 
A. Well! if the white man wished to go into a room with ~he colored 

man, we would give them a room together. If he did not wish that, 
we would put the colored man down in the '' freedman's bureau," as we 
called it. 

Q. The white man may, if he plt•ases, go into the colored bureau, but 
the colored person could nut, on an;y account, go into the appartments 
of the white people 1 

A. No, sir. 
Q. That would not be permitted V 
A. No. sir. 

' • 
<~. Be so kind as to describe this colored bureau. I mean, com-

127 paring it with the cabin above. Just Rt,ate tbe difference be
tween them in regard to their comfort and eligibility and attrac

tions. State tbe differences between thPm, if you please. 
A. 1Y ell, sir, the colored department is not as comfortable as the 

cabin on the boats that I have been on. We don't have us tine and 
nice furniture down there, autl we tlon't have as uice a carpet, and 
probably not as much finish to that part of the boat as there would be 
in the cabin above. It is built rougher, you know. · 

Q. It is not as comfortable and not ~o well ventilated, perhaps' 
A. Nu, sir. 
Q. Is it not as conveniant a place as the cabin above Y 
A. No, sir. 
Q. Well, has it a distinct part for the female colore1 passengera dif

ferent from the male part f 
A. _-we have one side that we give to the females on mJ· boat, and 

one sllh\ to the males. 
Q. Oue side' 

128 
A. Yes, sir . 
Q. Then their rooms are just opposite each other Y 
A. Yes, sir. 

Q. What is the width of the passage between the rooms; that is, the 
ball f -

A. Well, sir, it is about eight feet, I reckon. 
Q. Now, where do the colored passengers eat t Do they, or uot1 ea,t 

sometimes dowu in the ball ! 
A. On some boats they do, sir. On my boat they do not. 
Q. On JOUr boat they eat after the passengers are through in the 

main cabin 1 
A. Yes, sir. · 
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Q. Do yon know what arrangement prevails on 8oard the Allen ! 
A. No, sir; I do not. · 
Q. You know that boat t . 
A. Yes, sir. 
Q. Have you ever seen the colored bureau of that boat! 
A. No, ~:~ir; I have not. 

39 

. ,... 129 
Q. Now, captain, please state whether, with regard to ea.ting 

and living or fare and provisions, the colored 1>asseugers receive 
what is equal to the first table. ' 

A. Yes, sir; we give them on our boat about the same, sir. 
Q. But the' wait until the others are done T 
A. Yes, sir. 
Q. I understand that you ba\·e, of course, cabin and steerage pas

sengers! 
A. We have steerage-passengers; yes, sir. 
Q. _When you say that about one-fifth of the traYel is colored travel, 

• 

do you include the steerage also ! · 
A. No, sir; I was not thinking of the steerage at the time. 
Q. Well, including the steerage, what proportion of the travel would 

you say was colored ! 
A. Well, I suppose it would be about, probably, one-fourth. 
Q. Captain, has there been any great change within the last tbree 

years in respect to the convenience of colored passenget·s! I mean, is 
it any different now from what it was previous to the last three 

years, · 
130 A. No, sir; not that I kno\v of. 

Q. I understand you to say that the system pursued now is 
pretty much what it has been for the last ten years and before the war f 

A. Yes, sir. 
<~. Is it the same as it was before tbc war f 
A. Yes, sir; pretty much the same. 
Q. I understand you to state, captain, that what you have refe1·red to 

is the t!eneral custom of the steamboats on this river a;; present 1 
A. Yes, sir. 
Q. It prevails generally f 
A. Yes, sir. 
Q. In the winter-time, how is it in regard to colored passengers t 

Are they oblidged to remain in the cabin below! 
A. V{ ell, iu the winter-time we have a stove •lowu there in this 

freedman's bureau, whery they go and warm themselves. 
Q. There is a stove kept down there! 
A. Yes, sir; there is on my boat. 

Q. If I understand, you say yon have two rooms io the cabin 
131 for colored people. In winter-time how do they warm themselves t 

A. Well, they in the barber-shop generally, if they are 
males; and if they are females, we have a recess bebiud tlte cabin where 
they go into. 

Q. And where there is a sto\"e, I suppose f 
A. Yes, Bir. 
Q. They are not permitted, then, I understand you to say, iu the cabin, 

in any way, of the boats f 
A. No, sir; never in the cabin. · 
Q. Nor are they permitted at the table! 
A. No, sir; not while the whites are eating. 
Q. And if they were to claim any such privileges of going into the 

cabin, it would be resisted t 

• 
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A. Yes, sir. 
Q. Captain, with regard to the behavior aml civil conduct of colore(l 

people on your boat, are they or not generally well-behaved 1 I mean 
do they behave themselns mmally '! 

A. Yes, sir; well-behaved. Occasionally we get hold of some-
132 body who is a little obstreperous, but not often. 

(~. That sometimes happen' with white passengers, to'¥ 
A. Yes, sir; it happens with white ones, too. 

Hedirect by l\Ir. Egan: 
"'hen ~·on speak of colored persons having a cabin-passage, you mean 

the cabin-passage you ha,·e described, or you mean the accoru'odations 
that sou have described~ You··do not mean, as I umlerstand yon, that 
a colored person can obtain a cabin-passage f · 

A. Oh, no, sir. 
(~. To mix with the whites 1 
A. No, sir. . 
Q. You keep them seperate and tliRtinct from each other, just as you 

do the men fl'Om the W(llllen in the white cabin f 
A. Ye;;, sir; the same. 
Q. You have spoken of two rooms that J·ou kept on the Ba.rt 

Able. 
.A. Those are for tmrticular JWrt:ons. There are some colored· 

133 people who wouldn't associate with other colored peopl~ without 
they are niee-behavell 11eople just like this Madame Decuir. 

w· e wonhl do it with her. 
Q. You kept those for the particular accom'odatiou of these colored 

people t 
A. Yes, sir. 
Q. And ~·on kPpt only t\>O snell rooms on the boat T 
A. Yes, sir; and when they were tilled, the balance had either to not 

travel or go into the freedmen's bureau. 

By .l\lr. Washington: 
Q. In such eases you chm·ge them the regular white-cabin passage¥ 
A. Yes, sir. 

By Mr. Egan 
Q. But yon do not give th~m the regular common accom'odations' 
A. No, sir; they are not permitted in the cabin at all. 
Q. Yon sa~· yon knew the hnsbaiHI of l\ladame Decuir. Was he a 

white mau or a colored man 1 
.A . .A colored man. 

Q. What is hPr color 1 
134 A. v,r ell, she is a yellow woman tbe color of that hook there, 

(pointing to a. book on a desk near witness;) she is what we call 
a mulatto. 

Q. A bright mulatto or a dark one f 
A. '\V t:ll, she is just a medium 1wither dark nor {}right. 
Q. About the c~Jlor of the l'ack of a law-book f 
A. Yt•s; there might be some law-book that one lighter than that. 

She is about the color of that law-book. 
Q. There was no difliculty in tli:~tiuguishing her eolor from t11at of a 

white person. 
A. :None iu the world. 
Q. Had ~he the features of a colored person also! 
A. Well, 1 could11't say that she had them very strongly marked, sir. 

• -
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By l\'lr. Washington : 
Q. Have you ever seen white persons as dark a-s 1\[adame Decnir in 

color f 
A. I don't think I have, sir, to the best of my recollections. 

135 By l\!I'. Suaer: 
Q. Ba,·e yon not seen some people darker than l\Iadame Decuir 

claiming to be white¥ ··-. A. Nn, sir; I don't think I ba\·e. 
Q. Do you know Mr. Saminet, of this cit-y t 
A. No, sir; I do not. 

·Testimony filed "liarclt 11tlt, 1873. 

Fifth district court for the parish of Orleans . 
• 

l\{DM 1<:. JOSEPHINE DECUIR 
vs. 

JOHN G. BENSON. 
No. 4o028. 

Testimony taken on behalf of defendant, in the of B. Eg:m, esq., 
February 11th, 1873, E. K. Washington, esqr., for plaintiff, B. Egan, 
esqr., for defendant. 

• 

JoHN G. BENSON, defendant, sworn and examined on his own behalf. 
By ~Ir. Egan : · 

Q. Yon are master of the steamer Governor Allen ! 
A. Yes. 

136 Q. And yon have been how long f 
A. Ever since last November a year ago. 

Q. You are the defenclaut in this suit 1 
A. Yes, sir. 
Q. Yon ha,·e been steamboating, captain, for how long 1 
A. E,·er since 184:8, off an' on, but not all the time. 
Q. How long have you been engaged in steam boating since the war! 
A. "\Yell, sir, all the time. 
Q. What boats have yon hacl, and in what trade~:~ have you run ·f 
A. Well, sir, I have run from .Xew Orleans to St. Louis, from New 

Orleans to Louisville, and have made several trips to Oincinnati, and 
for tl1e last three or four years I have been running down here iu the 
New Orleans and Vicksburg and Carolina Landing trade. 

Q. You make a trip about how often! 
A. We make a trip a week since we ha>e been running down here in 

the packet trade. 

137 
Q. What boats hal'"e you been running in the packet trade 1 
A. The John Kilgour and the Governor Allen. 
Q. What do you mean b,v the packet trade t 

A. \Y ~11, a packet is a boat that has a regular day and a regulaJ• hour 
tor leaving; she might leave, perhaps, every week or every two weeks 
during the cm\sting business. 

Q. Do J"OU know the plaintiff in this case 1 
A. I do not. 
Q. Have you ever seen her, 
A. I ne,·er saw her but once that I know of. 
Q. State when you saw her and all that occurred. 

• 

A. It was last summer. I don't remember what month it was, nor 
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what day of the month, but it was on ~aturday !'know, our day for 
leaving here, the clerk came t{) me, after we bad backed out from the 
wharf, and said that there was a woman aboard of the boat that he 

thought was diRposed to make a little trouble if she could. He 
138 said that before the boat had left the wharf a gentleman came to 

him and asked him, or said to him that tber6 was a Indy who 
'vanted to go up on the boat, aml he wanted to know if she could have 
a state-room in the ladies' cabin, and he Raid that the question was put 
in such a way, and seemed so ont of place, that be mistrusted somet.bing, 
and remarked to the gentleman that if she was a white woman she could 
have a room in the ladies' cabin, but if she was not, she would have to 
go in the bnrean. The gentleman remarked to him that be would go 
and tell tho lady, or the woman, antl that she could use her }>leasuro in 
go'iug on this or some other boat, but after the boat bad backetl out from 
the landing he found her on board, and I think he saitl that the .g~ntle
man came to the office and wanted to know if she could not have a room. 

Well, I said to him that of (~ourse, if she was colored, we couldn't 
139 {Xive l1cr a room in the ladies' cabin, and that he would have to 

do the best he coultl. There were two places besides the regular 
bureau for colored passengers on tbe boat, one was the chambermaid's 
R}tpartment, where there are extra bertb8, and where there are no colored 
men allowed to go. 1 told him that if there was a Yacant berth there, 
to give her oite there, if she liked it better, and if that did not suit her, 
to have the stewart! put a cot up in the recess behind the ladies' cabin. 
After a while I believe the steward came to me, or the clerk came to me, 
I don't remember whicll,) and said she would not accept of either one. 
hen, I think, the gentleman, Mr. Washington, came to me and wantell 

to know if I couldn't giv<> her a room, and 1 told him I could not, as well 
as I remember. I asked the gentleman if his wife was ahoard of the 

boat, or his sister, how he would like to have Madame Decuir put 
14.0 in the room with them, and he said he wouldn't like it. I never 

heard any' more of it after tluit until the next morning, when she 
came out to the office and paid her hill and got off the boat. We landed 
at the landing that she had registered for and she got ashore. 

Q. What landing was that Y . 
A. Hermitage, a landing called Hermitage. 
Q. What is the price of a cabin 11assage for a white person to that 

landing Y 
A. 1 think it is seven dollar8. 
Q. What is the passage of a colored person Y 
A. Five dollars, I think, is what we charge. 
Q. Is there any regulation upon your boat in reference to the trans· 

portation of colored persons! and, if so,jnst state it fully. 
A. Well, there is a regulation thus far; that we have a seperate cabin 

for them with state-rooms. They have a ball where their meals are set 
for them and a cabin for them to stay in where they are fed. 

141 '.rhey don't mix with the white people in the cabin. They are not 
allowed to mix with the white people in the white ca.biu on any 

boats I have been on. 
Q. Is the regulation that you haYe the usual regulation that prevails 

on the river f 
A. I believe so, so far as 1 know. 
Q. Have yon ever seen any other regulation prevailing f 
A. Never, sir. 
<l. Have yon ever seen them mixed with white people on any boatf 
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· A. No, sir; I have ne,·er been on a white boat where they allowed 
them to mix together aud gav~ them rooms together. 

Q. Were you ever on a boat where they mixed them Y · 
A. No, sir. 
Q. What is the object of this rule Y 
A. Well, sir; it is to protect a man iu his busiue~s. I hold that if a · 

man started on a steamboat out of this port or any other port a1ul 
-... . allowed negroes to occupy rooms in the main cabin and stay in 
· 14'3 the main cabin, I don't think he would carry many other peovle. 

I don't think he would. I don't think there are many white peo· 
ple who would travel ~n a boat of that kind. 

Q. For whose accom'odation is this rule made and for whose llrotec· 
t:on! 
• A. It is to protect the owners of the vessel against sustaining dam

age !).ltd loss by losing their business. Is that what you meant 
Q. An<l for whose accom'odation is it f 
A. :For the accom'odation of the passengers generally, the white peo-

ple. 
Q. The travelling public 1 
A. The t.rave1ling public, of course. 
Q. Is the largest proportion of the passengers white 1 
A. Well, yes, sir; I should think it was. There is a great difference 

in the number of the two. · · 
Q. What proportion would the white cabin passengers bear to the 

colored on an average, taking the season through i 
143 A. Well, I suppose about one·fifth, I should judge from one· 

fourth to one·fifth. · 
Q. Do you know whether this regulation of keeping the colored peo

ple seperat.e from the whiw passengers is well known to the travelling 
communit:v t • 

A. Why, certainly it is, to every person that is accustomed to travel-
ling up and down the river. I don't think anybody can be ignorent 
of it. 

Q. How long ha~ it prevailed t 
A. Well, ever since I have been steamboating. 
Q. That is since 1~ ! 
A. Since 1848, yes, sir; and· how long before, I can' say. 
Q. Well, where a boat has no bureau, what do you generally do! 
.A. Do yon mean what do they do with the colored passengers t 
Q. Yes, sir. 
A. Well, they make beds <lown on the ftoor. There is a place back 

of the ladies' cabin on all steamboats. It is what \ve call the t·ecess. 
There is probably as much room and probabl:v more than in 

144 this room here, and they make beds down there.· 
. Q. hit more than thirty by twenty t 

A. Well, it depends altogether upon the size of the boat; some have 
them larger, and some have them smaller. Well, as a general thing any 
boats that have not a bnl'eau, do not take colored l)assengers. They 
don't take them in the cabin, but on deck. If there are auy vacant 
rooms in the texaP, where the colored boys sleep, sometimes tl1ey 1mt 
them there and take the boys out and put the boys down on the door or 

\. double them up to the best advantage. · 
Q. Do you give them the table after the white people are through in 

the cabin t 
A. No, sir; we do not. All boats that have a bureau have a hall in 

• 
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that mthin for them to eat in. \Vheu they.tlon't have a bnreatl they eat 
with tlwy boys after the cabin passengers are done. 

145 Q. \Vitat sort of accom'odations do yon give them 1 Are they 
as goo1l in regard to eating as the· whites have l 

A. Tlwy haxe ju;~t al}out the same as the white people. It is good 
·enough for me. I know, and reckon, it is as good as these lwtels gen
erally ~h·e a guest. I ne,·er heard any fault-finding. 

Q. Ha,·e you ever had any complaints before, in reference to the treat
ment you g·ave your passengers¥ 

A. Ne,·er, ne\·er. All that I have ever care(l for have always been 
pleased, and ahYaj·s anxious to travel on the boat again, when they are 
going on the same way we are going. I don't suppose there is n, boat 
on the river that !'ell the darkies as well as the Allen. I know there is 
not. 

Q. Yon say the colored passengers have the same foou as the white 
OlJCS f 

.A.. Ye!<, sir ; as far as I know. , 
Q. llow many uerths or state-rooms are there in the colored cabin 7 

.A. \Veil, really, I don't know, I ne\Ter counted them. 
146 A.. Is this colored cabin, or the recess, a place of passage for . 

the crew of the vessel1 
A. No, sir; no llll)l'C than the bny~ t.lmt p<l.'~S all over.' the boat lloing 

their work. There is no public place for anybody that does not belong 
there. 

Q. \V ell, does the crew of the vessel e>er go any place near there ~ 
A. No, sir. 
Q. Is it expoRed to tbe conversation of the crew, so that a person 

in the colored cabin could hear the talk of the crew l 
A .• Do you mean the recess ~ 
Q. Yes. 
A. No, sir. 
Q. Who is the recess generally occupied by t 
A. \Veil, by nurses and children. 
Q. Also by ladies when they go out to see the shore' 
A. Yes, sir; the ladies of the boat, about as much as auy body. The 

ladies in the cahin go ont there very often, especially, in the summer 
time, when it is warm, because it is cool out there. 

1-ti Q. Coultl a person ii1 citlwr the bureau or the recess hear the 
con\·ersatiou of the crew of the vessel f 

A. No, sir. Ob, well, no more tban the white persons can; if they 
talk loull heneath, the ladies iu the Lulie"' cabin can hear it; if they 
bear them holloa tlown below, it is nothing but a faint noise. They can 
hear nothing more than the whit~ laLlies can. The sonntl that would 
reaeh their ears wonlLlrtmch tlle ears of any lady on the boat. . 

Q. The crew of the vessel are generally in the forward part, forward 
of the boilers f 

A. Yes, sir. 
Q. They are not back 1 
A. ·well, the roust.abouts, as we c:-.ll them, when tlw.r are off watch 

Rtny baek there in the after part of the lleck-room, right underneath the 
ladies' cabin. 

Q. 'fl.lere is uo access from the lower deck, where the roustabouts 
stay, U}l to t.he ladies' cabin or to the lmreau! 

A. :No, sir. 
148 Q. How do yon get into this bureau ¥ 

A. From the boiler·deck. 
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Q. From the same deck that 
A. Yes, sir, exactly. 
Q. You have to go up stairs 1 
A. Yes, sir. 

go into the ladies' cabin from 7 

Oross,exarnined by 1\Ir. Washington: 
Q. Captain, the Allen is a very fine boat, is she not f 

45 

A. No, sir; she is not particularly fine; there is uotlling extra about 
her. 

Q. Well, she is a first-class boat Y 
A. Well, there are better boats that is, finer fnrnished boats than she 

is she is a medium class boat. 
Q. Well, 8he is a very good boat. Where was she hnilt ~ 
A. Well, sir, I think she was built in the town of Jefl'erson\'ille. The 

hull and tile macllinery were !.milt in Louisville. · 
Q. Do :you know anything about her cost t 
A .. No, sir. I do not. 
Q. Seventy-five thousand or a hundretl and twenty thousatHl tlollars, 

or thereabouts' 
149 A. I don't know ; I didn't buil1l her. 

Q. nut yon have an idea. 
A. ~o, sir; I have no idea, f'ol' there is much difference in the cost of 

steamboats uuilt at the time she was. I might guess at it. 
Q. ·well, giYe us an idea as to what the Allen's cost is. 
A. '\\7 ell, I suppose in the neighborhood of a hundred thousand dol· 

Iars. It might be ten thousand owr or ten thon~and less. 
(~. Cnptain, in my eouversation with you rt'lath·e to this lad~·, did I 

expret~s some regret and surprise that I fonml lwr on the lloat the 
second time! Did I express any astonishment, or rather, ditl I state 
that I found myself iu an awkward predicament r Do you rt'membcr 
anything of t.ha~ kiiHl f 

A. Yes, sir; I think I do. I think yon remarketl that it was nuplcas· 
ant for you; awl that she had emplo,ycd ~·ou to look aftt~r some law busi

ness for het·. 
150 Q. 'l.'hat my idea, on being informed by the clerk that it would 

not be agreeable that she should come on the boat, was that I 
would undertake to communicate that to her. Do ~-ou rem em bt•r any
thing of that. kintl f 

A. No, sir; I don't know that I do. 
Q. llnt that. :subsequently, somewhat to my surprise, I found her on 

the boat nevertlwless. \Vas that aiJont the substanee of what I said~ 
Did I uot say that, to some exteut, in,·olnutarily on m~· part, she was 
ou the boat 1 l>o you remember whethet· that. was the substance of it f 

A. \Yell, you might have matle MOille remarks of tl1at kiutl, but 1 don't 
remember whetht>r It was that or uot. I thiuli: you 1lid. • • 

Q. That was the conn.•rsation ou the uppcr-dctk of the boat, whNe 
I found you, aud where I stated that being a. client of mine l ft•lt my. 

self in an awkward pretlicament, bl•canse, to some. ext.eut, ~;he 
151 lookc1l to me for some kind of protection; and that I have failetl 

in comnnwicatiug with to her that she had lll~ttet· 11ot go ou the 
boat, and that mn-ertheless after tile boat had left I bad fountl hcl' there; 
was that about it~ 

A. I could not really say. 
Q. Aml that I ask(~tl ~-ou whethH she con111 not have some ot1rt>r ac· 

commotlations than the bureau, in \"iew of the <~ireumstauce that, l'!be 
was somewhat au involuntary pa~8enger, and her hcaltlluot l>cing very 
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good, being nervous or something of that kind. Do you remember 
whether that was the purport of it Y 

A. Well, I couldn't say, sir. 
Q. Captain, you are the owner of the Allen, I suppose f 
A. Yes, sir. 
Q. If I understand your examination-in-chief, the present regulations 

are the same that l1ave alwa~·s prevailed on the river; that is, prevailed 
before and since the war or ever since the war at any date. There 

152 has been no change. It is pretty much the same. 
A. No, sir; there has been a change. Before the war there was 

no such place on the boats as a negro cabin. There was never a bureau 
built for the accommodation of darkies. The travel was not sufficient 
to justify anybody to go to that expense. 

Q. Then there has been a change. Now please state wherein a change 
bas taken place since the war with regard to the convenience of colored 

· passengers. 
A. Well a change bas been made by boats providing a cabin sepe-

rate from the white cabin for their accommodation. 
Q. Thitt has been ti.Je change 1 
.A. Yes, sir. 
Q. You ha,·e had large experience in steamboating, I know, but of 

cour.sc the court wauts to know that you commanded, I think, se\'eral 
boats according to your statement . 

.A. Y e8, sir. 
Q. Yon are Yery much interested in that business f 

153 A. Yes, str. 
Q. How do you get into this colored cabin f Do ~·ou get into 

it by passiug through tbe lallies' cauiu ~ 
A. No, sir; JOU can go that wa;y; you can go in through this recess. 

They can go out on the guard and go down these steps that lead into 
this bnrean. 

Q. You pass along the guards of the boat and go to the recess and go 
down into the bureau! 

A. They cau dn so, or they can go forward aud go along the gangway 
• • 

until ~hey get to the :->tail·d allll gll iu it that way. They can get into it 
either aft or forwm'<l. 

{~. Uau tlwy go into it from the deck of the boat¥ 
A '\.T ,• . ....~ o, s1 r. 
Q. The waiters ami sen•ants around the table pass through that re-

cess, do they uut! . 
A. No, sir. · 
Q. Are the~· excluded from it.l 
A. Yl'!{, sir; thl.'y are not allowed there lonless tlwy are sent back to 

get liu~u or ~om~thiu~ from the charnbcrmaill. 
154 Q. 1~ that recess a pl;w«• of passage. in arr.r waJ for tlJC upper-

dt>ck t>lllployt>l'H or the cahill employees t I 11wan is it a place of 
passage for the eahint•mplo_yel'S from ditl"ercnt parts of the boat, or from 
one side of tht• boat to t,he utht•r 'i 

A. \\'ell, tht•_r ean pass that wa_r, hnt it is not inteullctl for that. 
Q. \\"pll, onliuarily I suppose tht•y do! 

"' . A. ...~ o. Sll'. 

Q. No\v will yon •lescrihe this bnrcau l Is it as comfortable as the 
cabiu a bon~ Y 

A. W ""' I tlou't Sl.'c why it shonhl not be. In cold weather it is just 
as cmnti.1rtahle as the (!abiu ahon•. 

Q. There is a stove thert:>, I suppose t 
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A. Yes, sir; there is all the outfit there; that is, there is a water· 
closet and there is a wash-room. It is just the same as the one above in 
that respect. 

Q. Captain, I understand you to say that colored people are not per-
mitted in the cabin at all. 

155 A. How do yon mean Y 
Q. They are not permitted to 11tay .or remain or room there or 

eat tbere1 . 
A. No, sir; they are not permitted. Colored nurses are allowed 

sometimes when they are with a famil_y and come to nurse a child, stay· 
ing with its mother, but colored passengers that are not with white 

. ladies in the capacity of nurses are not allowed. 
Q. If two persons, one of them an indisputably white woman and the 

other a colored person, like Madame ll~cuir, were to come there ant\ 
tender passage-money for any particular point, the white woman would 
be shown a place in tbe cabin and the colored woman into the but·ean ! 

A. Yes, sir. 
Q. That is the rule' 
A. Yes, sir. 

< 

Q. :Now, captain, with l'egard to their meals: they are served down 
there in the hall, I suppose t · 

106 
A. It is in the cabin; yon may can it a baH. It is the same as 

there is above, the same state-rooms, anll it is between them. 
Q. Between those rooms there is a hall where the table is set. 

They are sen·ed the same way as abo\·e t 
A. Yes, sir; .the food is cooked just the same and seasoned just the 

same. 
Q. The waiters are the same f 
A. Yes. 

Re-direct by Mr. Egan: 

• 
< 

• 

Q. I want to know whether there wa!l! any vacant ladies' cabin or 
ladies' state-room on the occasion that this woman came on board the 
boat' 

A. 'Ve had a great many la<lies on board. I don't think there was n 
vacant room iu the ladit>s' cabin. 'fhere may han'l been some vacant 
berths. I don't think there wus au empty state·room. 

Q. How many bert.hs are there in a state· room 7 
A. Two in some, and iu some only one. 'Ve b1tve bedsteads in some 

rooms. 

157 
Q. What is the difference you make in the passage of a colot·ed 

person aud a white J•erson r 
A. Well, it. runs from twenty to tllirty per cent . 

By 1\Ir. Washington: 
Q. I think you stated that the proportion of colored tm\"el was about 

one-fifth. Do you include in that the stt·t•raget '!'here are a good many 
ruore in the steerage, perhaps, that. are colort>d T · 

A. \Vt>ll, no, sir; iu some ~t·asons of the sear we don't ban~ any col· 
ored traYel at all, ~·on know, to amount to anythiu{!. 

Q. Cnptain, could you spt•ak positivl:'ly as to whether or uot there 
were any \"ltcant state-rooms at that time f 

\ A. I could not; bnt I think the clerk told m~ there was 11ot, to the 
-· best of my reruemtmmce. 

Q. We could ascertain that fact from the books T 
A. Yf.'s, sir, from the re~istry. 
Q. Could that be ascertained f 

< 

• 



48 JOHN G. BENSON VS. JOSEPHINE DECUIR. 

A. Yes, sir, I think so; I think the registry is on the book. But 
158 I would not have given her a room if they had not all been taken. 

I should not have given her a room there if there was. 
Q. On the ground that she was a colored person 7 
A. Yes, sir; as being contrary to the rules of the boat. 

JoHN CEDILOT, sworn and examined on behalf of defendant. 
B .Y J.\Ir. Egan: 

Q. Yon are steward of the steamboat Go\·ernor Allen' 
A. Yes, sir. 
Q. Antl luwe been on her in that capacity since last summer 1 
A. Since Captain Benson has bought her. 
Q. ·when was that¥ 
A. \Veil, that was in September some time, but I couldn't tell you 

exactly wheu. 
Q. St>ptem ber of la~t year~ 
A. Yes. sir. · 
(~. Septem bcr, 18il, you meant 
A. Yes, sir. 
(~. l:hn-e yon stt>am boa tell on any other boats ~ 

• 

• 

159 
A. Yes, sir; I have lleen steamb•mtingallmylife-time. I com

ffi{'llCefl steamboating from au infant, and have ue,·er followed 
anything- else. 

Q. How long ha,·e yon been at it¥ 
A. I h;n-e been at it since the age of ten years. I was horn in 1821, 

aJHl I am fifty-two years of age, or going on fifty-two, and I have never 
followe1l anything else. 

Q. How long- have you been engaged in the trade between New Or
ieans a111l Vicksuurg 1 

A. lt is g-oing ou three years. I was on the Kilgour, with Captain 
Denson, aud I was on the Allen. 

Q. Are _yon familiar with the rnlf's an1l regulations on the part of 
steamlwats trading ou the Mississippi Ri\·er, between New Orleans and 
pmts above, with regard to the tmusportation of carrying of colored 
passeng-t•rs? and, if ;ron are, state those rules and regulations. 

A. Well, as far as tlwse rules that, yon speak about are concerned, I 
am fa111iliar with them. 

Q. Now, t1'1l m; what the rules are. 
A. The rnle~ on all the boats that J have been on are, that I 

han~ m·,·er Iu10wn the colored people to have any state-room, with 
tlw exception of haviug state-rooms in the chamhermai1Fs depart

ment. In a si1le-wheel boat it is called a saloon, and iu a stern-wheel 
boat it ifl ealled a recess. Some of these stern-wheelers lun·e two rooms 
on tlw sidP, where tlH•y genPrally pnt colore1l passenger:o;; hnt. I lmve 
ue\':·r known tlwm to oecnpy a state room in the latlies' cabin in all my 
~teamlli)at experience, :uul the~· are not fell with the white people. In 
the up-l~otmti',\' boats we have fEHl them aftt:'r the white people. We 
]ta \'e set a tn b!e li1r them and had a conple of boys to wait on them. 
'l'ltese han• lwPn the rult.•R, with the t'Xct•ptioll of the Al!t'n, where I car
ried it 011 a little tlitferent. We h1td a rnle on that boat bv which we • 

lGO 

lm,·e a! wa.rs ser\'ed their meals at the same time as the white people. 
Witeue,·er the white people ate, they ate too; the.v W('llt on at 

HH thl' same Ume. )Vhemwer the meals were brought up into the 
cauin, tlw two ho,rs that wait on the colored paflsengers down in 

the bureau took their meals at the same time and carried them down 
there and wuited on them. 

' < 
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Q. Do they get the same food ! 
A. The same food, the same dessert, the same pies, the same of every· 

thing, fruits and everything tbe same even coffee, if they wish it. Any 
body can get a cup of coffee at dinner-time, if they ask for it. 

Q. This is the regulation on the Governor Allen ! 
A. Yes, sir; she feeds the <',olored people better than any other boat 

on the :Mississippi River, which I will say to everybody else as well as 
say here. They get all kinds of dessert, the same as the white people. 

- That is what the Lee doesn't do, and the Natchez doesn't give it. 
Q. H1we you ever known a boat on the Mississippi River in 

162 which the colored people bad the privileges of the cabin, and 
were fed· at the cabin-table along with the whites f 

A. No, sir; I never knew it, from my childhood up. I have never 
seen it. 

Q. Is the regulation that you have spoken of well known to the trav
elling community ' 
· A. Yes, sir; it is well known to the whole travelling community e\·er 
since I have been running on the river. 

Q. You say it prevails on all boats that you have been on Y 
A. Yes, sir. . 
Q. Is it a reasonable regulation! 
A. Well, yes, sir. I don't see anything unreasonable about it, sir. 

They get nice, clean state-rooms; they get good meals and all the privi· 
lege~ they want, with the exception of the privilege of the up pet· cabin; 
they sit down on the upper guard, or sit down outside, anywhere. they 

want to ·on the roof or anywl!ere else. They have no privileges 
163 in the pilot-bouse, which is not allowerl on auy boat. They have 

all the privileges, sir, that they can have, even coffee at four 
o'clock in the morning, when the white people get it. There is 
J>Ut in the cabin, and cotlee put in the bureau, every morning, when the 
boat is under weigh. · · 

Q. Is this regnlatiou for the accom'odation of the pu,blic 7 . 
A. Yefl, sir; fo• · "' public, or for the public tra\'el the white people 

and the colored l•. .e. It is the same. There is no difference, except 
that they are set·ved in different parts of the boat. That is all the dis· 
tinction there is. 

Q. I want to know whether it is a regulation for the mutual aooom
'odatiw of all persons travelling on steamboats that the colored people 
should be kept seperate from the whites. , 

A. Yes, sir; it has been so ever since I have been steamboating. I 
never knew any other regul:ltion. 

164 Q. I want to know from you whether it is a regulation for the 
mutual accom'odatiou of all persons. 

A. Well, I believe it is. 
Q. What would be tbe result if the boat undertook to mix the colored 

and white persons togetller! 
A. Well, I think it would create a big fuss, for I think that the white 

};eople would take it in hands, and create a big fuss on the stea!Jlboa.t, 
and somebody would be killed. . 

Q. Would it not be likely to drive the white travel away from the 
boat.! . 

~._ A. Yes, ~ir; it wonld indeed. The \tbite people wouldn't stand it. 
~"'"" Q. What proportion does the white travel bear to the colored iu tiJt 

season t · 
A. Well, in some parts of the season we car'y hardly any colored peo

lmo. 294: t 
• 
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ple. About this time of the year we carry about one-fourth or one-fifth. 
That is about the aver11ge. · 

Q. But the larger portion of the passengers are whiteY 
A. Yes, sir ; the largest portion. . 
Q. What is the price of passage from here to Hermitage Y · 165 
A. \Veil, I couldn't tell yon that; I couldn't answer tba.t ques

tion. I am not .postetl.with anything of that -kind. 
Q. Do you know the difference made between the charges to white 

people aml the charges to colored people' 
A. No, sir; I don't, exactly. I know there is some difl'erence made, 

but I couldn't tell you ~bat the difference is. I don't collect any 
• passage. 

Q. Do you know the plaintiff in this case, Mrs. Decuir! 
A. Well, I don't know tbat I would know her if I saw her. She bad 

a veil on at the time that I saw her. I saw her when 1\Ir. Washington 
came to me. Mr. Washi~gton was on the boat, and the captain came 

to me, and 1\fr. Washington aRked me. if I bad a room 'for her, 
166 and I took Mr. Washington down in the saloon and showed him 

the room, and shA wouldn't accPpt of that. 1\lr. \Vashington and 
me were down in the bureau. Mr. Washington will remember tl.Jat. 

(1\Ir. Washington here statecl be had been in the reces~ of the boat 
with the witness, but not in the bureau. He also said that he was 
never in the bureau.) · 

WITNESS. I beliEh·e yon did go with me, but still I wouldn't say pos
itively. Jt seems to me that I showed you a room down there, and then 
you went up and spoke to her and she wouldn't accept of e1ther one of 
them; and then I put up a cot after nine o'clock, and then I sent her 
Hupper back there, and· she eat a litt.le. supper. It was just as nice a 
supper as I would give anybody. I sent it on a waiter, and then I put 
up a cot, an<l she occupied the cot <luring the night. That is all I 

know about the case. 
Q. Yon offered her, then, a state-room in the bureau, and she 

declined it! · 
167 

A. Yes, sir. 
Q. Did you not offer her a state-room or a berth in the saloon ~ 
A. Yes, sir; in the chamber-maid's departnwnt in the f'aloon, and she 

wouldn't accept of it, and then I put up a cot, and dming the night 
she occupied it. . . 

Q. That cot was put in the recess! 
.A. Yes, l!lir; tlmt is, behind the ladies' cabin. That is what we call 

the recess, and the lower part ·is saloon. 
Q. Is this recP-As a plnce of tmblic passage l 
A. No, sir ; it is just for ladies. The ladies in the ladies' <~ahio go in 

there and go into the saloon. There arc ~enerally watet·-closets down 
· there for the ladies, and it is a private pla<'e. No gentll'man is allowed 

168 
back there except a gt-ntleman with a la.ly, who pass there and go 
ont on the guards. There is no smoking there, and nobody is 
allowed to 8tay there unless it is a gentleman witb. a lady. 

Q. Is this room or re,~ess or bureau exposed- to the conversation of 
the crt>w of the boat f 

•• 

A .. No, sir; it is not, with the exception that the deck-crew sleeps 
right under it. There is always a noise below. The upper pa!:lsengers 
~~au hear it us well as the bureau passengers. It is no public place, ·
though. 

Q. They could not hear any -conversation very well when the boat i.:J 
. in motion f · 

• 
• 
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A. No, sir. The motion of the hoa.t kills of1 the conversatiou. They 
can't hear it any better than they can in the ladies' cabin. 

Q. Anything that could be heard there could be heard in the ]allies' 
cabin 1 

A. Yefl, sir. 
Q. llow many state-rooms are there in the bnrean Y 

• 

169 A. There are. elev~u, sir; and then 1 have two dozen cots 
whenever it is ncces!;ar.v to put them up. They are on hand 

when we have people to put them in. 
Q. Did you have any conversation with this woman ·y 
A. Well, no, sir, with the exception of a co.nversatiou I had with her 

when I offered her a room and she wouldn't accept of it. Finally I 
asked l1er if abe wanted supper, and abe refused it, bnt I sent it to her 

. anyhow .. I sent her some supper, and 1 think she eat some. I think 
so, but I wouldn't say for certain. She drunk either tea or coffee. I 
think she drank that, and I think she eat a little supper. Everything 
was nice. If I am not mistaken I fried oysters that evening, and I sent 
her some, if I am not mistaken; and I sent her baked potatoes and 
warm rolls; and we had waflles that evt>ning, I think. 

Q. Diu she get off next morning before breakfast or after break
fast 1 

170 A. I think she got off before brealifast. I think so. No; I 
tbiuk she bad breakfast, because 1 told the waiter to go back 

there. I didn:t go exactly back with it, but 1 know be took it. 
He is a boy that has been on the boat a year and a half, and I can fetch 
the same boy that took it. · · · 

Q. Do ~·ou know whet.\ler shfl was aware ot' the regulations of this 
boat in reference to the transportation of colored Jleople Y 

A. I couldn't say anything about that. If she wa8, she wouldn't ha"'e 
raised that fuss • 
. Q. Did she demand of you a state-r,)om in the ladies' cabin Y 

A. :No, sir; she couldn't demand any state-room from me, because I 
am not the clerk. The clerk is the man that gives out the rooms. 

Q. What ohjection did she make to the bureau 7 
A. Well, she didn't know exactly; she said ~:~he didn't want to go <lown 

there. 
171 Q. Is that all the objection she made f. 

A. 1 beUe,·e that is all the objection she made. 
Q. ·Did she ask you for anything else¥ 
A. I don't remember of anJthing else being asked for. 
Q. When she said she would not go th~re, what did you say f 
A. Well, I tohl her 1 would give her a cot. She ~:>aid, "No, no." She spoke 

to me in l~rencb. I am a Frenchman. She saill she wouldn't have the 
cot. I sai<l, •' Je vons <lonnet·ai un let dans cett.e chambre ici," anll she 
wouldn't accept of it. I told her would put this cot in the recess. I 
put it up uoshow, in case that. she wanted it. 

Q. When <lid you offer her a berth in the saloon t 
A. It was bet. ween about half past seven and eight o'clock. Mr. Wash· 

ingt<m will remember. 
Q. Where is this saloon that you speak off 

A. It is right down below the recess. 
172 By 1\lr. Washington: 

Q. Is it the same as th~ colored bureau, is it not f · 
A. No, ~Sir; there is no colored passenger except .uurses goes down 

th ... re; some white and some colored nurses. 
• 

• 

• 

• 

• 
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By Mr. Egan: 
Q. Then the saloon is separate. from the bnrean f 
A. Yes, sir; there is no connection at all. · 
Q. Ba~ the Allen got as good accom'odations for colored persons as 

any other boat on the river 7 
A. Well, [couldn't say that; the Natchez has the best on the river. 
Q. Does the Allen come next to the Natchez1 
A. I think the Lee is next, and I think we are about the next to it. _ 

We f'eell them as well as any, but as far as sleeping is concerned, · -
the sleeping is not so nictl, We fee•l them a little better, but the 
bureau is not so llice. The Allen is a very comfortable boat. 
There is a stove and ewr~·thing agreeable. 

173 

Q. How many trips is the Allen in the habit of making; one trip a. 
week, is it noU . 

.A.. Yes, sir; one trip a week we have made ever since we have been 
out. 

Q. Yon mean·one trip to and from New Orleans 1 
A. Yes, sir. · 
Q. She is running between New Orleans and Vicksburg 1 
A. Yes, sir. 
Q. She is a vessel of bow many tons burthen 1 
A. I think she is about twelve hundred tons. She may be smaller; 

I think she is that much. She carrieM thirtv.five hundred bales of cot-.. 
ton. She bas carried that from the Ouachita River. I don't think the 
''Katie" will carry more than that . 

• 
Cross-examined by Mr. Washington: 

• 

Q. When the meals were taken back to Madame Decuir, where were 

174 
they placed l 

A. They were placed on a waiter and taken back aft. 
Q. And how then i Did they stay there in the waiter T 

.A. 'fhe breakfast was set on two chairs. The supper was set in the 
same way. It was set on a napkin or a waiter, was nicely got up, the 
same as I would send it to your state-room. '\Ve generally set it on two 
chairs in the state-room. 

Q. Tbat was in the rcce11s 1 
A·; Yes, sir. 
Q. Weli, bow was 'Madame D('cuir apparently affected 7 Did she seem 

troubl('d or excited in any way T 
A. Well, I was not present at the time. 
Q. I mean at the time that you saw her¥ 
A. I didn't t:~ee her except at the time you were there. I bad no con

versation with her at all exc('pt what I ha\'e stated. 

175 

time. 

Q. Did she appear troubled or excited in auy way, or did she cry! 
A. No, sir; 1 didn't notice an~·thinr of that kind. I was not 

about there very much. It was supper.time, which is my busiest 

Q. You do not know whether she appeared grave or annoyed at the 
circumstance f · 

A. No, sir; I don't remember. -
Q. Her breakfast was served in the same way T 
.A.. Yes, sir. 
Q. 'l'bis saloon is a place for nurst's and cllil<tren. 
A. Yes, sir; white and colored nurses and children. There is where 

t11e ladies go, too, in the wat~r-closet .. No gentleman is allowed there, 
and no servants except a woman-servant. 

• 

• 
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Q. Whereabouts is that on the boat l Is it in the rear of the colored 
bureau below ! · 

A. Yes, sir; right down where we were ~oing. We went down this 
place, I suppose. 

Q. Has this colored bureau appartments for the men on one side, and 
for the women on the other t 

176 A. Yes, sir; unless it is a man & wife, and then we give them · 
a room together. 

Q. With regard to these water-closets, are they com·enient to tl.tem 1 
A. Yes, sir; there is a water-closet convenient to the bureau, and 

also a w&sh-room aud towels, and everything comfortablt>. 
Q. Now, would you consider it as pleasant and eligible a place as the 

ladies' cabin above Y 
A. Well, they have free access to the upper guards, and also all 

around the boat. 
Q. That is true; but what I mean is this : suppose they were to stay 

in their state-rooms, would it be as agreeable and pleasant as it is to 
stay in the rooms above 7 

A. Well, the rooms are not much different; the mattresses are the 
same and everything. 
. Q. Are there windows and blilllls like there are above f 

A. No, sir; there are no windows; there is a door and a ventilation 
to the bureau where t.l1~y can receive air. 

177 Q. There is no window t-o the outside of itt 
A. No, sir; if there was I don't think it would be a very safe 

place, llecause everybody would be robbed. 
Q. Then, as I understand you, the only window and way to get in is 

by the bureau. · · 
A. Yes, sir. 
Q. And there is not 'other window back ! 
A. No, sir. 
Q. Well, you would not think it wonl(l be so well '·eutilatt>d as the 

cabin above! 
A. There is a ventilator from the bureau which ,·entilates the room. 
Q. But ventilation implies a passage of air from one and to the 

1 
other. Tbe air does not pass through from one end to the other in tbe 
colored bureau. 

• 

178 
A. Yes, sir: the air runs through the hall. 
Q. But l understand that these colored cabins have no other 

windows except the window above the door f . 
A. That is aU, sir. 
Q. That door, or that window above the door, OI>ens into the hall be

tween the rows outside. 
A. Yes, sir; it opens right above the door, and you t:an raise it up 

and let the air circulate. · 
Q. Are they not a little dark near the centre of the room t 

· A. No, sir; it is not so dark, it is pretty Jigbt. 
Q. When a person is in this cabin be is not very far from these rousta

bouts that the captain has IJeen speaking of. 
A. WelJ, the roustabouts, when the bont is umler weigh, art> always 

at work ; most of them sleep forward of the mess-room. There is 
ere we feed them, and mo!!t of them sleep there. 

·--Q. Suppose there was a great .ruauy 
ordinarily be under tbis colored cabin ! 

A. Yes, sir; right under this bureau. 

' 
• 
' 

would they 

• • 



' 

' 

n4 JOHN G. BENSON VS. JOSEPHINE DECUIR. 

179 Q. Then, what they would say in their conversation could be 
heard much easier than in th~ ladies' cabin above 'f 

A. Well, I don't know that it would. 
Q. Because it is nearer, in the first place. 
A. Well, I have been down in the bureaus seperal times, and I have 

never heard any conversation there very much. 
Q. But if there was a ci'owd of people below, or steerage-passengerfl, 

or any excitement below, naturall~' enough it could ba heard much 
easier in the colored bureau than in the ladies' cabin 'f 

A. "\Veil, I don't know that ;you could, because it is open out1:1ide, and 
the sound of the men's voices would go up-stairs just as well as it could 
below, because there is a \'ery hea,·y carpet and a floor, and the sound 

of the persons' words will not come through the carpet. 
180 Q. I don't say that it conld be heard at all. But it could be 

heard better there if it could be bl:'ard at all¥ ' 
A. I don't think it could bo heard as well as it could be heard lip

stairs, because if you arl;) sittin~ on the upper guard up-stairs you can 
hear everything that is said below quite plain. This you cannot in the 
bureau. · 

Q. Upon the whole, the coloretl bureau is inferior to the ladies' 
cabin 'f 

A. Well, I don't know that it is. 
Q. It may be in some respects equal to. the ladies' cabin, but it is infe

rior in aecommodation. I mean in regard to its being a pleasant and 
eligible place Y 

A. No, sir; I can't call it inferior to tl1e ladies' cabin. It has the 
same accommodations, and carpets, and e'"ersthing. 

Q. Well, from its position it could not be qnite so eligible, because it 
i~ under the ladies' cabin, in the first place. 

181 A. Well, I can tell you, l\Ir. Washington. I was two sears on a 
boat onee the Jacob Straeder running between Cincinnati and 

Louisville, and we had an upper ladies' cabin and a cabin below. The 
lowe:st cabin was the preference of the ladies. They occupied the cabin 
lJelow in preference. They preferred it much better than the upper 
one. 

Q. Yon do not know anything about the value of steamboats 'f 
A. No, 8ir, I <lo not; don't ask me any questions of that kind because 

I can't tell )'OU. . 

Q. How does the Allen rank 1 Does she rank among the fine boats 
of the .Missi~sippj Hiverf 

A. Well, we treat people as well, and they get as good accommoda-
tions as they get on the finest IJOittr. on the l\lississippi Hi\·er. 

Q. Yon consider her a first-class boat f 
A. Yes, sir; I do. 

Q. How old is she f 
A. I think she is five years ol<l, or along about that. 

Q: How long does a steamboat usually live J 
182 

• 

' 

A. Well, if they are kept up and repaired, they will last for ten or 
twelve years. If they are not repaired and kept up, they will wear out 
in five years. _ 

Q. Well, the Allen is not half used up f 

.... 
' 

• 

• 

-
• 

' 

I 
• 

' ' ' 
A. No, sir; uot more than half. I belie,·e that Captain Leathers in- ~ 

tends to l1a ,-e the ~atcbez to li\·e about twelve years. The hull is going 
to li\·e a hout tweln-\ years. 

Q. Do yon think the Allen will last five years more Y 
A. Wdl, when she is repaired up she will last fire years more. 
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Q. Sbe is insured, is sbe noH 
A. Yes, sir; I think she is. 
Q. Do you know for bow much 'I 

55 . 

A. No, sir. · . 
Q. I understand you to say that :M:adame Decuir could, on no 

account whatever, get a room in the ladies' cabin of the Allen or 
a seat at the table on the ground of being a colored person J 

183 

A. No, sir; that i.s what tbe captain says; as far as that is concerned, 
I have got nothing to do with it. · · 

Q. You state that as derived from your observation 1 
A. Yes, sir; she could not occuvy ilo seat at the table with the white 

people. · 
Q. And could not have a room in the ladies' cabin l 
A. Yes, sir; she could not. 

• 

Q. That is fi·om your observation of the course of the management of 
the boats¥ 

A. Yes, sir. 
Q. That is the regulation of the boat 'I 
A. Yes, sir. 

Testimony filed March 17th, 1873. 

Fifth district court, for the parish of Orleans. 
• • 

18! 1\lADA.llE JoSEPHINE DECUIR 
'118. No. &028. 

JOIDi G. BENSON. • 

Testimony taken 13th February! 1873, on behalf of plaintiff, in the 
of B. Egan, esqr. Present, E. K. Washington aud S. R. Suaer, esqrs., 
for l'laip.tiff; B. Egan, esqr., for defendant. 

A. DucoNGE, sworn and examined on l.Jehalf of plaintiff • 

By l\lr. Washington: 
Q. Yon reside in New Orleans 'I 
A. Yes, sir. 
Q. Are you a native of New Orleans! 
A. Yes, sir ; I was born here. 
Q. You own some property here, do yon t 
A. Y eR, sir. 

• 

• 

Q. What is yonr occupation t · 
·A.· Merchant; I do nothing at present. I was a merchant. 
Q. You b:we.travelled on the river, on steamboats t 
A. Yes, sir. 

Q. 1\leution what steamboats yon have travelled on. 

• 

• 

• 

185 A. The .Mississippi and the Webster; but that bas be.en a long 
time. 

Q. Before the war, was it not t 
A. Yes, sir. . 
Q. Mention the names of the boats yon have tra>ellell on. 
A. The name of tqe boat is the Web.ster. Tb.e last time it was tha 

MissiRRippj. I was going to St. Louis. . 

• 

Q. When was that t 
A. That was in 1868. 
Q. Siuce 1868 have yon travelle(l ! 
A. Since U!GS I have not travelled • 

• 

• 

. 
• 

• 

• 

• 

• 

• 

• 
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Q. Where did you take your pas~age at f Was it here at this port f .: 
Was it here in New Orleans Y : 

A. Yes, sir. 
Q. Just state how you went on board, and how 

sage, and all about it. 

• 

' I l 

• 
• 

' I 
engaged your pas- ; 

• • • 

' 
A. The last time I took passage on the steamer Mississippi, I went 

with lfajor Snaer, going to St. Louis. I took passage on the boat, paid 
my passage, and they gave me a cabin-room. I ate at tbe first ~ 

186 table· and was treated as the other passengers wexe treated in the ~ 
cabin. . ! 

' Q. You had a room in the gentlemen's cabin! i 
A. Yes, sir; I had a room during the voyage. 
Q. Was not that since the war 1 
A. Yell, sir; in 1868, and just before the election. 
Q. When you went on board you went to the clerk's office and en-

gaged your pasage t 
A. Yes, sir. 
Q. Did they ask you any question Y · 

I 
• 
i 

I 
' • i 
• 

' • 
' I 
' ' ' ' ' I 
• 

A. No, sir; none at all. They ouly asked me where I was going to. 
Q. You paid your fare, I suppose 1 

I 

A. YeR, sir. 
Q. As usual Y 
A. Yes. sir. 
Q. Just like any one eiRe Y 
A. Yes, sir; I asked the price, and they told me and I paid. 
Q. What was the name ot' the captain t 
A. I have forgotten ; he was a big man. 
Q. When you first went on board, did they demand your passage 

from yon at once, or did you pay during the conriic of the trip 7 
187 A. I paid immediately; when I went in I paid. 

Q. Wbat was the length of the trip t . 
A. Several days, on account of the low water in the river. 
Q. They asked yon no question at all Y 
A. Absolutelv none. . • 
Q. Yon were treated jnst like any otber pas::~enger ¥ 
A. Yes, sir. 
<l. Were you very well treated ! 
A. Ver,)' well triated. 
<~. They made no difference at all f 

· A. N oue at all. 

By Mr. Suaer: 
Q. Are yon a reput~d colored man ! 
A. 'l'hey ba\·e always known me and taken me to b& a colored per

sou; I mean that the people have. 

By Mr. W asbington: 
Q. Do you know Madame Decuh· f 
A. Imperfectly. l know her somewhat. I know her name, but I 

don't know ber much. 

188 

-
By Mr. Egan: 

Q. How di<l you know bert • 

A. I saw her, but I only know her a little. I know her son 
Yery well. 

By Mr. Washington: ' 

Q. Ha\"'e you a large family of brothers and sisters t 

' 
I 
' 

I 

' • 
' 
• 
' I 
' 

• 
• 

• 

• 
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A. Yes, sir; a large fami1y. 
Q. Have you any father or mother! 
A. I have my mother and sisters. I have some other relations. 
Q. Do you know wbetht>r they have travelled. 
A. Several years before the war they have travelled. 
Q. You were with them Y 
A. Yes, sir; I was with them. 
Q. Do you know bow they were treated f 
A. It is so long that I cannot recollect. 
Q. Were they in the cabin with you, 
A. I was so young that I cannot recollect. 
Q. Is your family pretty well known here in New Orleans f 
A. Yes, sir. 
Q. You are pretty well known, and your whole family, too, are they 

not! 
A. Yes, sir. · 

189 Q. You are one of the old families here in ~ew Orleans 7 
A. Yes, sir, I am. 

Q. Your mother and father and other relatives wer-e born here f 
A. My father was not; my mother was \lorn here. · 

• 

Cross.examiued by 'M:r. Egan: 
Q. You have been on steamboats twice iu your lite f 
A. That is all I can recollect. I know I went not far from here, to 

Camp Parapet. 
Q. ou· one of those occasions you were on the steam boat .Alexanller 

Scott, or the Webster'! · 
A. The Webster and afterward the Mississippi. 
Q. What year was that in f 
A. About 1854 or 1&55. 
Q. Where tlid you go on her t 
A. I was going to the Attakapas country. 
Q. Wbo was master of the boat f 
A. I don't know. 
Q. How old were yon at that time f 

· A. Nine or ten. years of age, about. 
Q. Was there any of your family with you f 

190 A. No, sir; uot at that time. 
Q. Wl10 went with you! 

• 
• 

• 

A. A young man was with me, whose name 1 hardly recollect; I believe 
it was Mr. Peuo. 

Q. Was he a white man f 
A. I don't know~ He was of my complexion. He was a colored man, 

but of my complexion. 
Q. How old was be f 
A. I tlou't know ; about forty-fi.\'e years. 
Q. Did you get cabin·llRSsage on the boat t 
A. Yes, sir. 
Q. Were you known on the boat as a colored man! 
A. I don't know. 
Q. Did yon know any one on the boat f 

• 

A. No, sir; absolutely nobody. . 
Q. Then the next time you were on a steamboat it wa-s on the Missis

sip}Ji t 
A. Yes, sir. 
Q. That was in the year 1868 f 

• 
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A. Yes, sir. 
! Q. Who was with yon on that occasion ' 

A. Major Suaer,a brother of tl1is 
Q. }lr. Snaer's brother is whiteY 
A. He i8 a colored ma.n. 

• 

191 
• Suaer. 

Q. He bas the reputation of being a white man Y 

• 

A. "No, sir; he i8 known in all t11e cit.y tbr a colored man. 
--Q. Did any one ou the boat know you! 

A. No, sir; not personally. 
, 

Q. Did you know any one on the boat l 
A. I recognized one colored man by the name of l\1enarll, and by sight 

one of the employees of the boat, a colored man also. · 
Q. Wal:l t11ere any one on the boat who knew that you were a colored 

maul 
A. Well, I don't know, sir. 
Q. Have you generally engaged in· the city of New OrlmtnR the privi

lege of a white man in the coft'ee-houses and places of amu8ement 1 
A. No, sir. . 
Q. Yon did not enjoy them in the city t 

192 
· A. No, sir. . 

(~. Then you are known in the cicy to be a colored man 'f 
A. Yes, sir. 

Q. Yon are very white, are yon not 'f 
A . .1\I_y complexion is white, but I claim to I.Je a colored man. 

• 

Q. 'Vouhlnot a. person who did not know you take you for a white 
man t 

A. Well, I don't know. 
Q. 'Youl<l they take yfln for a white man t 
A. I know Mr. Suaer for a colored man, and of course if I saw Mr. 

Suaer I would know that he i8 a colored man. 
Q. You are, then, as white as .Mr. Suaer ¥ 
A. I am of the same race that he is. 
<~. Yon are as white in color l 
A.. I suppose so. 
Q. Yonr hair is straight Y 
.A. It is cnrley. 

• 

• 

Q. llave yon not got the hair of a white man, or the same kind of 
hair that a white man has l 

A. I know thousands of colored men darker than I am who have the 
~Same kind of hair which I have. 

193 Q. That is uot answering the question. Have you not got the 
same hair that a white mau Last 

A. I will answer you this question in this way : l know thousands of 
white men who have more curley bair than I have, and then some, of 
com•sp, straighter. I mean that there are many reputed to be white men 
have more curley hair thau·r have • 

Q. What is the color of your hair l 
A. About brown • 
Q. Have you any of tl1e features of a negro about yon! · 
A. I don't know. I am reputed to be a C()lored man, and have always 

been known as a colored man, and I cannot enjoy the same privileJ!:es 
as those reputed to be white. I don't know that I can pass better tor a ... 
white man than a colored man, but I know I do not enjoy the same priv
ileges us those reputed to be white men. 

194: 
<~. I want to know whether yon haYe any of the features pe

culiar to tbe coloretl race ! 
• 

• 

• 
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' A. As far as I know the colored population here in New Orlea-ns, 
I have the same features that they ban.'. I have the same. features as 

· a (:olored person. 

._ 

• 

•. 
• c. 

l' -·, t 

,y-
("->< 
' • 

• 

• 

' 

t 
• 

Q. Do you understand the question Y I want to know whether you 
ha\·e any of the features of a colored person. 

A. Yes, ~:~ir ; I. bfl. ve. 
Q. Now what are the features of a colored person f 
A. I cannot describe the featnres of a colored person. 
Q. What are the most prominent features in a eolored person'd face Y 
A. That is a question quite deli<:ate. I cannot answer ,rou. 1 t:an 

l1ardly tell yon, because the reputation of a man being colored ma.ktlS 
them (~an him colored. 

Q. ·what is the dift'erence between a colored man's face aud a white 
man's face¥ 

195 
A. The ditreren<:e between a white man and colorefl man is that 

·the colored man has a darker face than the white mau, lmt ;\'OU 
can find ~\ quantity of coloted wen, reput~d to be colored meu, 

who hr.ve whit~ faces. · 
Q. What is the designative dift'erence between a white man's face 

an1l a colore<! man's face, taking tb~m as a race! · 
A. I cannot sa.v. • 
Q. Have you stated in your examination-in-chief that there is a large 

family of you' 
A. Yes, sir. 
Q. Are they whiter or blacker than you are! 
A. Some "biter and some darker. 
Q. Was you' father a w bite man f 
A. N o1 sir; he was a colored man. 
Q. Where was you' father boru 1 

• 

A. He was born in Cuba, coming from St. Domingo. 
Q. 'Vas your mother white1 
A. No, sir; she was colore<l. 
Q. Did any of your family ever travel on a steamboat! 
A. I suppose so. I don't know. 
Q. ~hat is the color of Madame Decuir f 

196 
A. About yt-llow. 
Q. Is it not much darker than your color 1 
A. Certainly. 

Q. Is it not as dark as the cover of that book' (referring to a law-
book.) 

A. Between the two. She is not so <lark as that law-book . 
Q. 'Vonhl any one mistake her for a white woman f 
A. No, sir. 
Q. Could not a person very easily mistake yon for a white man ! 
A. I don't know. . . 
Q. Do you not know that a person might take you for a white person 1 

Could not a man take you for a white person very well 1 
A. Well, not if he knew me. -
Q. If he did not know you, could he not mistake you for a white 

m~t · · 
A. Not if be bas got native's intuition to know that I am a colored 

man. . 
• 

Q. Are your features any tlitlerent from tbose of the white mce 1 . 
A. There must be a. difference, booant~e the' calf me a colore<lperson 

and another man a white man . 

' 

• 
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197 Q. Are your features auy different from those of the white 
race J · 

A. There must be a tlifference. 
Q State what that difference is, or in wbat it consists f 
A. I don't know. There must be some difference, because I am recog

nized and known as a. colored man, and called a colore<l man. I cannot 
state in what that difference consists. 

Q. Where do you live t 
A. Ou Royal street. 
Q. What number 'l 
A. 229. 

By Mr. Washington: 
• 

Q. When yon were on board this steamboat, did you represent your-
self as a white person Y • 

A. Well, I just went on naturally. 
Q. Iri the ordinary way 'l 
A. Yes; just as any person would. I n_ever stated that I wtls a white 

man or a colore(l man. I only went there and took my passage. 
Q. Your age is about twenty-nine 'l 
A. I was born i:u. 18!4. It is about twenty-nine, sir. 
All the foregoing testimony was taken in the French language, Mr. 

S. R. Suaer interpreting. 

198 Continuance. Extract from minutes, March 24th, 1873. 

Fifth d-istrict court for the parish of Orleans. 

MRS. JosEPHINE DECUIR 
vs . No. 4028. 

. JOHN G. BENSON. 

This cau~;e was continued till Monday, the 31st inst., at 12m. 

1.'estimony filed lllarch 31st, 1873. 

Fifth distriet court for the parish of Orleans. 

}lmtF.. JOSEPHINE DECUIR 
vs. No. 4028. 

JoBN G. BENSON. 

J.utEs E. 1\IOORE, sworn anti examined for plaintiff, says: 
I reside at No. 300 Josephine street. I have resided in New Orleans 

about twenty-one years. 
Q. What is your business t 

A. I am a policeman now. 

Q. Heretofore what have you been at! Had you any position 
in connection with st4.'amboats Y 

199 

A. About six years ago I was steamboaiiug. 
Q. On what boats f ' 

A- I was on a good man~·. The Pargoud, Fashion, Joseph Pierce. 
The Pargond is the last boat I was on. 

Q. What position did you bold ou these boats! 
A. I was cabin-boy on the Pargond. 

• 
' 

• 

• 
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Q. Were yon ever in the position of steward! . 
A. Yes; a great many times. . 
Q. State what you know relative to the existence of a place called the 

· colored bureau, on any of those boats. - · 

... 
• 

(Objected to. Objection overruled, and exception taken.) 
A. 1 knew about them when I was steam boating. 

200 
Q. Describe it, where it is located, and wbat kind of a place it is. 
A. It is a lower cabin; some boats have it better than others; 

some boats have no bureau at all. I have been on some boats 
where colored people were treated very well, but of course they did not 
accom'odate them in the cabin where they accom'odatell the white peo
J>le, but they were accom'odated ver.v well as far as I remember in the 
boat I was. I steamboated in the Vicksburg trade. · 

Q. In what part of the boat was it! 
A. The colored bureau was down stairs, under the ladies' cabin. 
Q. Was it comfortable ! 
A. On some of the boats it is, and on some it is not; on some boats 

it is very comfortable, as in the cabin, only smaller. It may be warmer 
in the summer time than up stairR. 

Q. Is it a place distinct from the ladies' cabin ! 
A. Yes; it is down-stairs under the ladies' cabin. 
Q. How do you get to it 1 

A. From up stairs, at t~e back part of the ladies' cabin, there 
is a recess, and you through that ; yon go through the ladies' 
cabin or through the guards to the recess. 

201 

Q. Are the colored people usually permitted to go through the cabin! 
A. No; they always go back on the guards. 
Q. Describe the diftereoce between this colored bureau and the cabin 

above. . 
A. What difference do you mean f 
Q. In regard to comfort, eligibility t 
A. I have been on some boats where the bureau was equally as good 

for sleeping and bedding as up stairs, and I have been on some boats 
where it was worse down stairs than up stairs. 

Q. Generally, how is itt 
A. Very bad; at least in my time of steamboating it was generally 

bad. 
Q. Do yon know the Governor Allen t 
A. Yes; 1 never was aboard of the Allen but once in my life. I did 

not go into the colored bureau at all. I did not go down stairs at 
an. 

202 Q. What place is this recess you speak of; a public place f 
A. Yes. 

Q. For whom t 
A. For tbe passEmgers. 
Q. And officers of the boat t 
A. No; not tbe officers, they are not aHowetl back there. 
Q. Or the cabin-boys! 
A. No, they are not allowed back there, only those that work there. 
Q. Is it a place for passengers f 
A. Yes; it is a place to pass and repass. 
Q. Was this colort>d bureau as well ventilated as the cabin t 
A. No; I cannot say it was, because it is down stairs. 
Q. ls it immediately over the.deck t 
A. Yes. 
Q. Can you hear the conversation or language of the crew below t 

• 
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A. Ordinarily, when running yon cannot. 
Q. Wb~.>u stopped Y · 
A. Yes ; you cau hear tbem in the ladies' cabin also. 
Q. But you can hear them better there than you can in the ladies' 

cabin Y 
A. Yes; for it is.nearer the deck. 

203 Q. Do the colored people get their provisions in that place t 
A. 1' some, yes; aml in some in the pantry. 

Q. Is there a t.able set in the bureau for them Y 
A. Generally, where tbey·have a bureau, there is. 
Q. What sort of provisions is given them 1 
A. On some of the boats .the same as the white people, and on some 

boats the leavinge. Some give them as good as the wbite people gets. 
Tlwrc are different classes of steamboats. . 

Q. In r('gard to the cabins in this colored bureau, bow are tliey ar
ranged; l mean in regard to the different classes, males and females, is 
there a distiuetion separate places! · 

A. No; the bnreau bas no more eight or ten rooms; some ten and 
some eight. 

Q. Where are the female passengers put, 
A. They get a state-room. 
Q. And the males. . 

A. Tbe mules don't get any room, except they lmYe wh·es, in 
20! uhe bureau. Tbe.v generally get rooms in the texas. 

Q. If a colored passenger has a wife he gets a room Y 
A. Yes. 
Q. Was there a distinction between the male and female cabin in the 

hnreau! 
A. 'l'hey had no male cabin in the bureau .. 
Q. They allowed male' there though 1 
A. Yes; if they have a wife. Ou several occasions I have seen single 

men go down t.bere. 
Q. Was there a portion of those cabins for the males and a portion for 

the females 1 · 
A. No. 
Q. The~- were all in common Y 
A. Yes. 
Q. In regard to the ae.com'odation of those cabins, was it equal to the 

accom'odatinns a hove Y 
A. In some boats yes, and in some boats no . 
Q. In regard to the bedding & other things! 
A. Generally, when tl}(ly bni11l a boat like t11e Pargoml or LC'e, when 

t1JCy fit the cabins they fit tl.Je same mattresses down stairs that they tlo 
in the cabin. 

205 Q. Is that colored bnrenn upon the whole as comfortable a' 
plea!-lant a place as the latlies' cabin above Y 

A. No; it cannot be. · · 
Q. ·whv ~ 
A. Because it is too close. There is no air can get to it. On some 

boats it is very pleasant, down stairs 1n the wash-room, aml on some 
boats they llo not have a wash-room. · 

Q. The burea.n is close you say 1 
. ~· Y~s. Iu tlle winter time it is comfortable, but iu the summer time 
It 1s warm. 

Q. Is it ventilated' 
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A. Yes; lattice-work on the sides, and they have a skylight to every ·· 
room. When a boat is running you are bound to get air, but it is warm 
on any steamboat in summer when she is laying still •. 

Q. When a boat is not running it is uncomfortable! 
A. It i!l all over the boat then. 
Q. Is it less there than above Y 

206 
A. It is very close then below. 
Q. Is it inferior to or equal to the accom'odation above f 
A. It is inferior, of course. 

Q. Where is the washing and ironing done f 
A. Down stairs. The saloon is not as large as the upper cabin, and 

on one side is the privy and on the other side is the wm;h-room • 
. Q. Right near the bureau ! 
A. Yes. That is on some boats, but not on all. On some boats the 

privies are up stairs next to the wheel-house. 
Q. :Yon hatl some experience and observation in regard to the treat-

ment of colored people on board steamboat.s f · · 
A. YeR. I steamboated sixteen ~·ears straight along. 
Q. What in regard to the treatment of colored persons generally ou 

steamboats! 
A. They did not, in my time, charge coloretl people as much as tbey 

did white people. I have been on-boats where colored people never got 
any good fare at all, and I have been on boats where the~· got as good 

207 
fare as white people, uut some of them did not get any 
bells at all, and some did. Ou some boats there are no accom'o
datious for colored people. 

Q. Have you been on boatg much since the war f 
A. Yes, a good deal since the war. 
Q. Has thel'e been any change in that respect since tbl' war, or within 

three or four years, as tar as you know Y 
A. Yes. 1 was steamboating before the war in the coast-trade aud on 

these coast boats, I believP, the Mlored people got better fare than 
any other boats; t.bey did. before the. war and since the war. 

Q. no you know Madame Decuir f 
A. No. . 
Q. Did the officers generally pay as much attention to the colored pas

sengers as to the white' 
A. In what respect 'l 
Q. In every respect . 
A. There is but one party has anything to do with it; it, is left to the 

steward I believe. 
208 Q. The officers of the boat never pay any attention to them f 

A. The officers of the boat never have ansthing like that to at
tend to; it is not in their line of business . It is left to the steward, and 
he gives such accom'odations as tl1e boat allows. 

Q. 1 n regard to cleanliness, is this colored bureau kept clean or not f 
A. Generally kept clean and neat. 
Q. Is ~t as safe a place in case of accident Y Can people get out as 

readily! 
A. I should think it is. The only difference, you Rl10nld come up a 

pair of stairs, five or six steps. · 

• 

- Q. Yon could not go out on tbe guar<ls t 
Jr A. Yon come rigbt llp stairs. 

Q. Up to the cabin 1 
A. Yt>s. 

• 

Q. Are they usually permitted to go there f 

( . 
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A. In case of accident they would not prevent any person going 
there. 

Q. OrdinariJy they have not been permitted to pass through the 
cabin! • 

A. I have seen them permitted to pass. 
209 Q. But not generally 7 

'·· .-. 
• 

A. Not generally, no; that is for the white people, exclusively. . 
They have a cabin for the colored people, and they are not supposed to .--. 
stay in that cabin. ~ 

Cross-examined : 
Q. You spoke of this recess being a common passage; you meant a 

passage for ladies and children Y 
A. Certainly. 
Q. Gentlemen are not allowed back there Y -
A. They are allowed back there in the day-time if they have acquain

tances; but if they ha\·e no acquaintances they have uo business back 
there. Tbey have a cabin for themselves. The gentlemen's cabin ia 
forward of the ladies', and underneath the la.dies' cabin is the bureau. 

Q. Has it always been customary during your time steamboating to 
seperate colored people from the whites Y 

A. Yes, but I ha,·e seen colored people have state-rooms in the 
cabin. 

Q. But not eat at the cabin table Y 
210 A. Of course not. 

Q. On steamboats that bad no bureaus! 
A. Yes; I have seen them have state-rooms up stairs in the gentle

men's cabin. 
Q. Is it customary for coast boats that have no bureau to keep a few 

state-rooms for the colored passenger~:~ Y 
A. Yes. 
Q. And tbe inside of these state-rooms are locked! 
.A. They can have them open if they wish. 
Q. They uo not eat at the cabin-table or associate with the cabin pas-

sengers 1 
A. They do not. 
Q. 'l'his custom is well known to all people ! 
A. To those who travel any. 

Redirect: 
Q. You ha>e known colored people to travel and be admitted into 

the cabin ou what boats t 
A. The John Cotton and Iherville. Those boats run before the war. 
Q. They W(~re permitted in the cabin ! 
A. Yes; hut those colored people were rich; Deslonde and Dubu

clPt. 
211 Q. Is it not the usual custom to send them below! 

A. Yes; since they have a. bureau. 
Q. Have JOU enr known colored people in a cabin where they have 

a bureau; have a cabi1~ in the gentlemen's cabin f 
A. No; 1 have not. _ 
Q. But yoii knew colored people to have a cabin in the cabine above! 
A. Yes, sir. 

P. G. DESLONDE, sworn and examined for thl' plaintiff, says: 
My name is P. G. Deslonde. 
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Q. Where do you reside t 
A. I reside in New Orleans for the moment. 
Q. Ha¥e you resided in New Orleans a good many years T 
A. No; only about four months. 
Q. Have you travelled any lately T 
A. Yes. 
Q. What boats have you-been travelling on Y · 
A. It is nearly four months since I have tra,·elled on any boats. 
Q. What boats Y 

A. The Pike. 

• 

212 Q. What do you know in regard to the existence of a place on any 
of the boats called the colored bureau Y Do you know anything 

aboutitt · 
A. I do. 
Q. What do you know about itt 
A. It is a black room somewhere in the back part of the boat where 

they generally pen up colored passengers. 
Q. What kind of a place is it! 
A. For my part I hardly ever traveled in that part. I never went 

into them only when I was forced to do so, and I ne¥er paid any par· 
ticular attention whatever. I know it was no place for me, therefore I 
rather stay on the guard. 

Q. Have you ever been in it at all f 
A. Once. 
Q. What kind of a place is it 1 
A. A dark place, like a kin!}.of prison; something of that kind. 
Q. Describe it a little more fully. Is it comfortable f 
A. I stated to you that I went there only once, and I did not pay any 

213 
attention. 

Q. You would not stay in it ! 
A. No. 

Q. Why f . . 
A. Because I deemed it not a place for a man of my standing to stop 

in it. 
Q. Did they tell you to go into it! 
A. I was invited down there to get my supper. 
Q. You objected to it on account of its being (lisagreeable f 
A. Yes. 
Q. Was it dirty in any way ! . . 
A. I' was dirty for a man of my standing. I repeat that to you 

• agam. • 

Q. Describe that again. 
A. Lthought in my humble judgment it was not a place for me to stop 

· in a single moment, whon there was a line of demarcation. I did not 
think it was my 11lace; therefore I did not pay any attention. 

• 

Q. What did you do Y 
A. I went on thA guard and spent the evening there. 
Q. Where did you take your meals f 

A. I did not take any. I travelled often without taking any 
214 meals on a boat where I discovered there were prejudices. 

Q. What boat is that you are speaking off 
A. That was about 18 months ago. 
Q. Can you tell what boat! 

. A. If you give me time 1 will come to it. I think it was the Belle 
Lee, if I mistake not. 1 am not sure. If you give me time to go to my 
house, I can tell you. I will not swear to that part. 

REo. 291 5 
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Q. To the best of your recollection it was tbe Belle Lee 1 
A. Yes. · 
Q. Did yon see any colored people in that bureau when you were in itt 
A. Yes. 
Q. Males and females f 
A. Both. 
Q. Was there a seperllte place a separate part of the bureau for the 

males and the fema1es J .:-
A. No; they were all mingled up together like we generally do in ' · 

the country with our pens; we pen up everything. 
Q. HaYe you got a wife t 

215 
A. Yes, sir ; I am married. · 
Q. Would you let your wife go into that bureau 'f 
A. No. 

Q. Why notf 
A. Because she was raised in another sphere from that, to be classed 

as such. 
Q. 'Vould you feel very much mortified ifyour wife had to go into that 

bureau ·and stay there t · 
A. Certainly 1 would • 
Q. Would you permit it! 
A. I would not. 
Q. So far as you observed, was it equal, in any respect, to the cabin 

above, in comfort, and eligibility, and convenience f · 
A. No; I don't think they were by a great deal. 
Q. Did you see the colored people eating in there 'l 
A. Yes. 
Q. Row were they served what kinds of provisions t 
A. I guess they bad plenty to eat. 
Q. You travelled a good deal on steamboats 7 
A. Yes; for the last twenty-odd years nearly forty years. 

· Q. Are you a native of New· Orleans f 
216 A. No; but of the parish of Iberville. 

Q. You are seventy years old t 
A. No; forty-se,·en. 
Q. Bas there been any difference lately in regard to the treatment of 

colored people in travelling, or is the treatment about the same as it was 
previous to the last three or four years ! 

A. 1 think it is worse now than it was before the war. Before the 
war, being a rich planter aDll patronizing boats, we had some kin<l of 
comfort; since the war generally the planters made very little crops, 
and they do not patronize these boats to a great extent. They travel 
onthefh·st boat comes. In facti can travedjost as well as any man on one 
certain boat on this ri\"er; th'lt is all; but not with the proper fare that 
should be extended to me, 

Q. Is this dift'erence made on account of the color of the parties yon 
spoke oft 

217 A. Without any doubt. I saw it practiced from here to Louis-
ville. 

Q. What did yon see practiced t _ 

• 

• 

\ 

• 

A. I saw a prejudice from here t-o Louisville; but just as quick as I -• 
took the cars to go to Washington, I discovered 1 was treated with the- 1. . 

proper respect, having the full accom'odation of the ftrst fare; bot down ••••··• 
here South, I never met it yet in my life; and I was bred and borA here. 

Q. There are no improvements for the last few years 1 

• 

• 

• • 

• 

I 
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A. Not on this river here. No, not from here to Louisville either by 
car or boats. 

Q. In the lower tra(le here generally there bas been no improvements t 
A. None at all. I think it is worse, if anything, for improvement you 

cannot find. 
Q. Is that on account of the color t 
A. It must be on account of color; because if you {counsel) travel 

yourself, the' will give you all the accom'odations necessary. 
Q. But if you (witness) travel f 

218 A. If I travel there will be a line of demarcation right away. 
Providing your skin is white yon can get everything; but while 

my pocket was full of gold I could get no fare .. 

Cross-examined : 
• 

Q. What boats have you travelled on f 
A. Since the war f I travelled on the Natchez once, about a little O\'er 

a year ago ; and also on the Belle Lee; and also on the Ouachita. Belle 
or Belle Lee ; and on the boats in the lower trade here the Pike and 
St. John, no other ones since about a year. 

Q. Those are all the boats you travelled on since the war 7 
A. No; I travelled on a great many during the war. I could not tell. 

But I travelled since on most of the boats in the Baton Rouge and 
Bayou Sara trade, mostly all of them. 

<~. Ho:w were you accom'odated on those bof'tS t 
A. Some boats who were friendly to me personally there was little 

exception on. 
219 Q. In what way t 

A. It is so little, it is laughable to tell it. 
Q. Describe it1 
A. For giving my freight to the captain he will invite me to take a 

private room, a state-room, I may say. I was fed in there. That is all. 
Q. Yon were never put into the white cabin with the white passen· 

gers. You never went to the sa.me table with them. 
A. No. · 
Q. Nor associated with them in the cabin t 
A. No; not in this State. 

' 

Q. Is it not a well-known custom on the river to separate the white 
and colored passengerR f . 

A. Everybody who is bred and born here knows that. 
Q. Yon say you were on the Natchez. Where did she accom'odate 

yon! 
A. Either up in the texas, or in the pantry, or something of the kind. 

I coultl not exactly say. " 
Q. Don't you know theN atcbez is underneath and in the texas, 

220 too! She has a bureau both places. . 
. A. For that part I cannot say. l don't think that wM a bureau, 

for I was the only one there. In fact, about the arrangements of a. boat 
I do not know much. 

Q. Where was tbe bureau you went into f 
A. I only went into one in my life. 

· Q. On what boat! 
\: A. Either on the Ouachita Belle or the Belle Lee. I 
·) ·which. 

' 

not sure . 

~ Q. Were you ever on board the Governor Allen ! 
A. Yes; once. 
Q. Where were yon put in tba.t boat t 

~-·· 
... ,. --. 
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A. It was either the Bart Able or the Governor Allen. She was 
making the trade of Baton Rouge .or Bayou Sara at that time. That. 
was the only time I went on the boat. 

Q. Do yon know the Governor Allen t 
A. No. 
Q. Yon have no idea how the bureau looked! 
A. None at all. I do not think I ever saw the bureau on that 

boat. 
221 Q. Did you ever see the bureau in the Bart Able t 

A. No. 
Q. Where were yon accom'odated in the Bart Able t 
A. 'In a state-room, as I stated to you a while ago. 
Q. But your meals were given to you seperate t 
A. Yes, in the room ; in my personal room. 
A. Is it customary on these boats to seperate tho gentlemen from the • 

ladies t 
A. Not from what I heard. 
Q. Don't you know it to be customary t . 
A. I said a while ago·I never went into the bureau only once. 
Q. I ask you whether it is not customary to separate gentleman pas

sengers from the lady passengers. Is not there a cabin appropriated to 
the gentlemen and another cabin appropriated to the Y 

A. I should think there ought to be a sy8tem. 
222 Q. Is it not so of. your own positive knowledge. Is it not usual 

for steamboats to separate the white males from the white fe-
males 1 

A. I believe that. 
Q. Well, it is so. 
A. Allow me to explain this. 
Q. There is a role to seperate colored females from colored males t 
A. From what I could see in the bureau the little time I remained 

there, there was !lothing separating them . 
Q. Only on one boat; and you don't know what boat that wast 
A. I was informed by a majority of people . 
Q. Never mind what you were informed. State what you know of your 

own knowledge. What boat was that bureau on! 
A. On a boat I travelled on. I could not state what boat now posi· 

tively, because I do not want to make a false testimony. 
Q. What is your standing Y You spoke of your standing . 
A. I am secretary of state now. 

Q. And yon count yourself a rich man 1 
223 A. No; I count myself a poor man to-day • 

Q. Still the accom'odation of your race was not sufficient for 
yon Y 

A. In this State Y No, sir. 
Q. On the boat you saw this bureau on; not on all boats, but the ac

com'odation you saw on this boat f 
A. It did not satisfy my personal wants. I don't think yon either 

would associate yourself with all the whites, whether they are good or 
bad. . _ 

Q. Yon are a colored man! 
A. Yes; I show it in my face and all over. 

Re-direct : · 
Q. Do yon know Madame Decuir! 
A. I know Decuir, of Pt. Con pee. 

• 
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Q. Do you know Dubuclet, the State treasurer 1 
A. I do. 
Q. Do you know that he is a brother of Madame Decuir! 
A. Yes. 
Q. Is she reputed to be a colored llerson Y 

A. She is known to be so. 
224: Q. What is her color T 

A. She is a little copper color. 

,. . . 
69 

Q. Do you know anything in regard to her general manner and de-
portment! \ 

A. She is very much of a lady and always has been. 

By the CouRT: 
Q. Did yon see white people in the bureau assigned to the colored 

people! 
A. I did not. 
Plaintiff offer~ in evidence the testimony of A. Duconge, taken by 

consent in Mr. Egan's office in tbe city of New Orleans. 
Its admission objected to and objection overruled. 

E. K. WASHINGTON, sworn and examined for the plaintiff, says : 
Some time last sqmmer, in the month stated in the petition, a lady 

came to my who desired to engage me in some business hi the 
parish of Point' Coopee; she was well <lressed-and her manner appeared 

to be lady-like. I had not the remotest intimation she was a 
person of color. It would not haYtl made me any difference if I 
had. I told her it was necessary to go to Pointe Coupee to ex-

amine the records in that case, and I told her I would leave on Satur
day, July 20th. I went down ou the day, and observing the Governor 
Allen there, and knowing she was a very good boat, I went to the clerk 
and I engaged a room to get up to He}:'mitage Landing. I think it was 
pretty near 5 o'clock that evening. There being a little time I walked 
ashore and met :Mr. Suaer, who I expected was coming up with me. I 
told him I had engage<l on the Governor Allen. He told me Madame 
Decuir was also going up. I said very well. I selected the Allen myself 
and presumed it would be better to go on that boat. I noticed some hesita
tion on the part of of Mr. Suaer I did not underst.aod. I then learned 

from him that if :Madame Decuir went'"-:"on that boat she 
226 would be mortified. I then first apprehended she was a woman of 

color. I had not thought of it before. I remarked to him I did 
not know, but posRibly she might go on this boat. I wanted to have some 
conversation with her about the case. I then went on board again and, 
in order to be frank with the clerk, I asked him whet.heror not Madame 
Decuir could or not go on that boat, and stated I had just learned sb6 
was a person of color and a very respectable person. He told me she 
could not. I then, in great ha~te, went ashore to inform Mr. Suaer, so 
that be could communicate with her that Rhe bad better not come on 
that boat at alJ, but I did not see him or her. The boat being about to 
leave, I returned and subsefJUently walked up and down the gentlemen's 

. cabin when I discovered in the ladies' cabin a party whose ap-
227 pearance seemed somewhat familiar to me. She spoke to me, 

however, and said "is not that Mr. Washington." I said" yes," 
· and then discovere<l it was Madame Decuir. I said," :Madame, bow did 

you come on this boat, did not Mr. Snaer see you t" I said, "I am afraid 
it is too late now." The boat being about to leave, I hastened in front to 
see whether she could get off tbe boat, and found they were just draw 

' 
' 
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ing in the stage. She ~onld not then leave, and I then saw the clerk and 
stated to him that, somewhat to ~Y surprise, I found :&Iadame Decuir; 
that she had not received my word, and stated she was in ill health, and 
asked if be could not accom'odate with a room in the ladies' cabin. 
His conduct was courteous throughout. He said distinctly it was con
trary to the rules of the boat, or something of that kind. Subsequently 

I bad a conversation with another gentleman on tl1e boat who 
228 seemed, to be a clerk or some officer, and be stated the same 

reasons. 
(Objected to the statements of other persons.) 
I then went into the rear part Of the boat and found .l\ladame Decuir 

sitting in a recess back there. I told her I was sorry, but could not 
see she could be accom'odated in the cabin. .She was very much mor
tified and seemed to be crying, too, sitting on the' chair in the back 
part of the boat alone, very much mortified. I felt a natural anxiet:t 
on the subject, she being a client of mine, and I concluded I would see 
Captain Benson. At supper-time I also went back again and found 
Madame Decuir sitting on a chair back there eating some provisions 
sent her. I saw Captain Benson in the nilper part of the boat. His 
treatment of me waR very courteous, and I explained the circumstances; 

that accident'ly and contrary to my information that Madame 
229 Decuir was on the boat; that it was necessary she should be up 

· there in a certain time in order to attend to this case, and I 
asked him whether or not be could not consistently allow her tave a 
room in the cabin ; that I had no agency iu it. I bad interfered to semi 
her word not to come, bot she had not received it, and she had come 
on that boat because sbe had to be put there in a certain time. Cap
tain Benson and myself argued the matter for a little time. His treat
ment of me was courteous and gentlemanly. He stated it vrouhl in
jure the business of his boat, and it could not be done. She should 
have every accom~odation in tb~ bureau, and should be well treated, 
but could not go into the ladies' cabin and have a room there, nor could 
she go to the table it strikes me that was about the substance of the 

conversation on account of her color. Later in the e\ening I 
230 saw Madame Decuir in the same place, sitting. It was a place of 
. pass~ge, entirely in the rear pa~t of the boat, for all persons1 chambermaids, and others. The next morning I saw her, and she seemPA 
mortified and distressed, no place to sleep in, and she had spent the 
whole night there. She remained on the boat and took her meals back 
there, and on her arrival at Hermitage Landing she went ashore. 

Q. When yon asked Captain Benson to give her a cabin, did he make 
· use of such a word as not for a thousand dollars 7 

A. I could not be sure ; it was a very decided refusal, on the ground 
that she was a person of color, but I could not be sure of the exact 
language. 

Cross-examined : 
Q. Mrs. Decuir is a colored person ' 
A. So reputed. 
Q. Do yon not know it ! 
A.· Only know it from what I heard. 

Q. About the color of a new law-book! 
• • 

• 

' 231 A. We expected to have her in court. I do not think quite so .,...., 
dark as that; the colors of new law-books are various. I· did 

not suspect her to be a colored person ; she was not as dark as that. 
Q. You did not know her to be a colored person when you first saw 

bert 
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.A. I did not. 
Q. You knew it afterwards! 
.A. I came to the conclusion she was. 
Q. Did yon see her in the light f 
.A. I saw her in the office. 
Q. Is she not as dark as' Deslonde ! 

• 

A. Not so dark. · 

. ' 
' 

• 

· Q. Did she ask you to go to the clerk of this boat to inquire about 
the passage f 

A. No. 
Q. Why did yon go t · 
A. The ordinary interest you would take in a person whose conduct 

was ladylike. 
Q. Did yon came witb her to the boat t 

A. No; I found her in the cabin in the rear. 
232 Q. Where was she when you. went first to inquire about the 

. passagef 
A. 1 do not know where; I did not see her on the levee at all. 
Q. Did not yon go back to her to tell her what the clerk said t 
.A.. When l saw her, after the boat left, I told her my idea. was to 

provide means for her leaving the boat, and if the boat had not left, I 
should certainly have advised her not to come. When I went to the 
front part of the boat I found the staging was drawn in. . 

Q. Did the boat land at Carrolton! 
A. I think it did. 
Q. Could not she have got off there if she wanted tot 
.A. Yes. · 
Q. Yon say you intended she.should leave the boaU 
.A. Yes. 
Q. Did you advise her to lea\·e at Carrolton t 
A. I did not. 
Q. ·were there many persons went ashore at Carrolton f 

• 

A. They usually do. I will not state positively that the boat landed 
there, but I presume it did. . 

233. Q. When did you first see her at your office t 
A. Perhaps a week or so previous to the 20th of ,July. 

Q. Did you then arrange wliat hour you should go up ! 
A. I told her it was nece~sary for me to go up and examine the papers, 

and I think subsequently I may have sent her word [ would lea~e at a. 
certain time. 

Q. What boat did you tell her yon would go on f 
A. I don't know that I told. her of any boat particularly. 
Q. Was the case to be tried t 
A. No; I think not. 
Q. You were only going up to examine the papers f 
A. Yes. There was no ease to be tried, but I was utterly unacquainted 

with any petson there in the country, and so it was for her to 
eome np, and besides I wanted to have some conversation with her 

· relative to the facts ot' the case. 
Q. Did Mr. Snaer go np with yon f 
A. No. He did not go np on that boat. 
Q. You. went up merely for the purpose of examining some 

papers! 
A. Yes; to examine some tecords. . 
Q, She w~nt up for the purpose of accompanying you t 
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A. For the purpose of seeing I was accom'odated, and knew where to 
go when I got up there. 

Q. Then you knew she was going np the same evening you went 7 
. A. No. 

Q. Then why did you go to the clerk to inquire about her passage Y 
A. After I had seen Mr. Suaer and he told me she was going up. 
Q. Did he tell you where she was? 
A. I think he told me she was going up on some other boat. I think 

after I went there to tell him she coulrl not come I expected to find him , 
and her on some other boat. 

235 
Q. You knew, and she knew before the boat left the wharf that 

sl1e could not be accom'odated in the white cabin¥ 
A. No; I was under a different impression, not having travelled 

very much within the last three or four years. I was under the impres-
sion she could go on that boat. _ 

Q. Did not the clerk inform you distinctly she could not have a cabin 
passage on the steamboat 'f 

A. Yes. 
Q. Did not he tell you she could be accom'odated in the bureau Y 
A. I think be did. 
Q. Did you not inform her of that fact Y 
A. I told her subsequently when I found her on the boat. 
Q. Did you not inform her Y 
A. I did. 
Q. And before the boat arrived at Carrolton Y 
A. Yes. 
Q. He told you the reason be could not give it to her was there was 

a custom on the boat Y 
A. He stated that she was a colored person,.and she could not 

be in t.he ladies' cabin. 
236 

Q. The amount of passage charged her was $5.00 7 
A. The receipt shows that. 
Q. And you were charged in the white cabin $7.00 t 
A. I presume so. . 
Q. You were charged $2 more than she was charged Y 
A. Yes. 
Q. Did you see any one making the recess a common passage Y 
A. Yes. 
Q. A great many people chambermaids and various other persons

how many chambermaids were there' 
A. I do not know, but it was what I considered a public passage for 

anybody. 
Q. Was it as much a place ofpassage as the ladies' cabin 7 
A. I do not know. It was a place in the rear of the boat, with an 

opening to go down to the bureau. I looked down that stairway 
237 which I was told led to the bureau, and there were persons pass

ing; I did not notice them particularly, but all persons can pass 
in the rear of the boat. 

Q. Did not Oaptaiu Benson offer you on her behalf appartments with 
the chambermaids Y 

A. I cannot be sure; possibly he may; be he denied that she should 
stay or remain in the ladies' cabiD. 

SEYMOUR R. SUAER sworn and examined for the plaintiff. 
Q~ What do yon know in regard to going up to Pointe Coupee with 

Madame Decnir abont July 20th, 1872 t 
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A. I don't know much about it. I know abe employed me with yon 
(Washington) to take np her case in that parish the succession of . 
her husband. I recollect we told her once we were going Saturday 
evening, and I recollect I went there ready to sta1t. I found you (Wash-

. ington) on the levee. I intended to take the Governor Allen, but 
238 after a while I changed my mind and went on another boat. 1 

weut on the City of Quincy. 
Q. Did yon see Madame Decuir on the evening in question f 
A. Yes; on the levee. 

· Q. You saw myself (Washington) there also f 
A. Yes, but not at the same time. I cannot say whether it was before 

or after. 
Q. What do you know in regard to it 1 You did not go up stairs in 

theAllenf 
A. No, I took the City of Quincy. I arrived there Sunday evening 

at about eleven o'clock. 
Q. Do you know anything in regard to what is called the colored bn· 

reau on steamboats! 
A. No. 
Q. What do you know about the bureau f 
A. I know nothing at all about the bureau of the Governor Allen. 
Q. Have you travelled much lately f 
Q. Yes, I have travelled several times, but not a great <leal.' . 

Q. Do you know anything in regard to any discrimination mad& 
239 between the white and black f 

I 
(Objected wand objection sustained.) 

No cross-examination. 
• 

CAPTAIN BENSO~ sworn and examined for the defence. 
Q. Is there any entrance from the recess to the bureau! 
A. Not on the Governor Allen. 
Q. Then Mr. Washington was mistaken when be s:tid be saw it 7 
A. He saw the gangway that leads down into the chambermaWs de· 

partment, I suppose. • 

Cross-examined : 
Q. You state in your evidence you were the owner of the Governor-

Allen 7 
A. Yes. 
Q. That boat is worth $40,000 to $50,000 ! 
A. It would be hard for me to--
(Qnestion objected to and objection sustained.) 
Q. Did you advertise the Governor Allen in the newspapers usually! 
A. Yes. . . 
Q. Please look at the advertisement and state whether that is tbe 
· advertisement of your boat usually. {The Times newspaper 

2-10 handed to witness.) The Times is dated August 25th, 1872. 
(Objected to and sustained.) 

Q. Has there been any change in that advertisement f 
A. I do not know whether there has or not. We frequently change 

them. 
Q. Do you know whether or not, at the time(Jnly 20th, 1872) or oot you 

bad an advertisement of the boat, advertising the Governor Allen for 
freight and passengers ! · 

A. I suppose we bad. 
_ Defendant offers in evidence the testimony of John C. Benson, John 

' 
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Sidelot, D. A. Grove, D. V. Baranco, J. H. Mossnss, J. W Cannon, and 
Thomas P. Leathers, taken by consent. · 

Testimony closed . 
• 

Order: Case submitted. Extractfrorn minutes, .March 31st., 1873. 

241 Fifth district court for the parish of Orleans. 
I 

M'D'ME JOSEPHINE DECUIR 
vs. · No. 4028. • 

JOHN G. BENSON. • 

. This cause came on this (lay for trial E. K. Washington· and S. R. 
Suaer for plaintiff; B. Egan for defendant-when, after hearin~ plead
ings and evi«lence and counsel, said cauae was submitted, with leave to· 
the parties to file briefs within one month. 

Jllotion to ~oithdra1o rec01·ds. Extract from minutes, April 2d, 1873 

Fifth district court for the parish of Orleans. 

M'D')IE JOSEPHINE DECUIR 
'118. 

JOHN G. BENSON. 

' 

No. 4028. 

• 

• 

• 
• 

On motion of B. Egan, attorney for defendant in above cause, 
242 and on suggesting to the court that he is desirous of withdraw

ing the record in this cause for the purpose of writing a brief-
Therefore it is ordered by the court that he have permission to with

draw the record in this cause from the clerk's office. 

ReMons for judgment. Filed tTitne 14th, 1873. 

Fifth llistrict court for the parish of Orleaus. 

M'D')JB JOSEPHINE DECUIR-
vs. No. 4028. 

JoHN G. BENSON. • 

The plaintiff in this case is a lady of color, genteel in, her manners, 
modest in her deportment, neat in her appearance, and quite fair for one · 
of mixed blood. Her features are rather delicate, with a nose which in
dicates a decided preponllerance of the Caucasian and Indian blood. 

The blackness and length of the 'air, which is straight, confirm 
243 this idea. She was never a slave, nor is she the de'cendant of a 
. slave. Her ancestors were always free as herself. She has al-

ways been respected by those who knew her. She left this city on or 
about the 20th day of July, A. D. 1872, for the purpose of returning to 
the parish of Pointe Conpee, where she has resided in wedded life for 
many years, taking passage on board the steamer Governor Allen, then 
engaged in the business of common carrier of passengers and freight, 
and plying between this cit.y and the city of Vicksburg. There is no 
dispute about these facts. Mrs. Decuir applied for and was refused a 
cabin passage. A cabin or sleeping appartment was offered her in what 
is called and known as the "bureau," which, on the Governor Allen, is 
situated below the berths and floor as~:Signed to the white passengers • 

• 

• 
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The evidence shows that this bureau is kept exclu~i~ely for people 
244 of color, and that there is not so much comfort nor so many facll· 

ities for seclusion as on the cabin floor above it; indeed, that it 
is very uncomfortable for a lady particularly. Mrs. Decuir declined tA> 
aecept the accom'odations offered her, and passed the nightltduringwhich 
she was on board sitting in her chair in the rear part of the boat, in 
what is known as tbe recess. A lady's cabin was asked for, but the de· . 
fendant peremptorily refused to permit her t-o occUl)Y one. He says tqat 
if half the rooms in the lady's cabin had been vacant she could not have 
"had one. On her arrival at the Hermitage, her point of destination, she 
paid for a first·c1ass cabin passage. She now institutes this suit alleg
ing these fucts, and saying further, that the defeuda.nt did on that trip 

of his said boat refuse to her, on account of ber race and color, and 
245 for that reason only, the equal rights and privileges accor(\ed to 

the white passengers on the boat; that she suffered for want of 
rest from inabilitv to sleep, and from exposure. 

"sbe also alleges tba~ the mortification and mental anguish which she 
was thus compelled to undergo justly entitle her to exemplary damages 
in the sum of $75,000. It is useless to examine the exceptions sepa
rately, as they may be passed upon in connection with the merits of the 
case. It will suffice to say that tbe supreme court of this State, in tbe 
days of Judge Martin, bas declared that the "law gives compensation for 
mental sufiering occasioned by acts of wanton injustice," and that tbis 
opinion had not only been proclaimed by Judge Story, but has latterly been 
reiterated by the present supreme court of Louisiana. The United States 

oourt in admirality have nothing to do with this case. (See 20 
246 An., 432, case of Averill vs. The Steamer Alabama Belle & owners; 

· · Roach etals. vs. Chapman et als.,22 How.(Repts., 244.) .A. contract 
between a passenger and the master of a f'eAsel for the passage is a. 
personal one, not cognizable in the admirality." (Brightly Dig., vol. 1, 
p.ll, art. 128.) 

On other points raised by the exceptions the case of Keene vs. Liz· 
ardi (5 L., 431, aml 6 L., 319 and 20) will be fonn<l pertinent, and also 
the case of St. Amand vs. Lizardi, (4 L., 244.) For the purposes oftbis 
in~estigation, the constitutions of the United States and this State, and 
the Jaws enacted in obedience thereto having fixed the unlimited citizen· 
ship of the colored race in the Unit~d States, I must examine its merits 
as if Mrs. Decuir were a purely white lady suing for her rights. Courts 

cannot make distinctions where the law dpes not, and availing 
247 myself of the strong language of Lord Kenyon, "they are bound. 

and shack'ed by certain rules, from which they should not depart." 
Counsel has furnished a lengthy brief in which he endeavors to show 
that it' the plaintiff was not treated as the white ladies were she cannot 
complain, because she did not make -a tender in advance of the amount 
of money which white ladies paid. This is a mere technicality, which 
cannot be permitted to defeat a legal right, and more eRJ)CCially where, 
as in this class of cases, the .law does not require it to be done. The 
statute of Hl69, 1st declares that "when such person shall, on de
mand, refuse or 11eglect to pay the customary force," &c. It was there
fore the dnt:v of the defendant to first make tbe of the custom-• 
3l'Y fare before he could, under the Jaw, deny to her the rights and 

privileges of accorded to white ladies on board his boat. Bot, 
248 again, it would have_ been entirely useless to make a format 

tender of the "customary fare," when tbe defendant and his clerk 
had persistently declared that they wonld not treat her otherwise than 
as they did. She was thereby saved the necessity of potting the ilefend-
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ant in default, e\"en had the requirements of the law been the reYerse 
of what they are. · · 

The second reason assigned by counsel begs the question at issue; for 
when called upon to interpret an express and positive la\v, it is a mat· 
ter of very little importance what existing customs are, if they plainly 
contravene both the letter and the spirit of that law. 

No association of men whatever can create or establish a custom for 
their convenience, and vitilize it with a power paramount to tbe author· 
ity of an express and positive statutory enactment. (12 M., 26; 4 N. S., 

497; 6 N. S., 571 ; 2 L., 366; · 3 L., 394, & 4 R., 381.) Courts from 
249 time immemorial have been aided by customs in construeiug sta-

tutes of ambiguous meaning, but their judgments can lleYer 
be properly influenced by them where the law is plain and easily under· 
stood without the aid of Cooley's Con. Limx, 69. Custom, in this case, 
is clearly opposed to and subversive of the plainest meaning and spillit 
of the law, and can be recognized neither as the law of the land nor as 
a guide to the courts. (Foley '\"S, Bell, 6 A., 760, & Bonham vs. Overton, 
id., 765.) To enforce it in contravention of the act of 1869, No. 38, and 
of article 13 of the constitution of this State, would be to disregard 
these laws, and to deny to persons those rights and privileges they were 
designed to establish aud to secure the enjoyment of. Further still, it 
would be an emphatic and practical denial to a large class of persons 

which the General Government, in the exercise of its political 
250 omnipotence (quoad them) and its sovereign wisdom, bas seen 

proper to invest with all the attributes of citizenship, of t}Je equal 
protection of its laws. IXIVth Am'd't of the Oonstitutioo of the United 
States. l\Ieeker vs. Klemm, 11 A., 104.) With what reason or propri. 
ety can the courts, which are but the creatures of the law, refuse to yield 
obedience to the requirements of that constitutional power upon which 
alone they must depend for existence, and without which they would 
possess no authority whatever. The constitutions are the supreme laws 
of the land, and good go\"ernment requires that every officer and every 
citizen should act accordingly. It is true that whenever mere legislative 
enactments are unconstitutional the courts should so declare them; 
and that judge would be unworthy of his ermine, who would shrink 

from such a duty. But the constitution is the only limitation to 
251 legislative power, and I am not aware that customs ever have, 

in any country, been deemed of such high authority as to sut>er
sede the beheRts of e\"en ths common 1aw. (See ·winder vs. Blake, 4 
Jones, N. C. Repts., 332; Knoulcs vs. Dow, Fost. N. H. Repts., p. 387.} 
Illegal customs can't have no ue'gbt, and courts caunot recognize them, 
however long they may have been established. (See Pierce vs. U. 
States, Nott & Huntingdon's R.~ 2i0.) They are obligatory on parties 
only when the law does not provide tor the case, (the Lucy Ann, 23 
Law Ueports, 545,) and when the' are opposed to the provisions of a 
statute they are not binding. (The Forrester, .Newberry's Repts., 81) I 
ba\·e thought it prudent to collate authorities on this point to a greater 
number than is ordinarily deemed necessary, by reason of the gen· 

era11y pre,·ailing impression concerning some personal rights 
252 that customs are laws, legislation to the contrary notwithstand-

ing. Counsel baa laid much stress on -the fact that the plain
tift' knew all about the rnles and regulations which steamboats 
had established when she went on board the Governor Allen. This 
is tloubtl€'.ss true, but it iR equally true that Captain Benson knew 
of the existence of the laws whose authority had superseded those 
rules and regulations. If, then, it is fair t.o argue that plaintiff 
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s\lould have been governed by those rules and regulations when 
they bad been swept aw·ay by legislation, it is far more just to insist . 
that he should have been guided by the imperative requirements of the 
law. A systematic disregard of them furnishes no argument to excuse 
their violation, but, on the contrary, should admonish courts to vindi
cate their authority the more promptly the more impartially. It is the 

. peculiar province of the legislature to enact laws. and of the 
253 courts to interpret, construe, and administer them. Viewed right-

ly, they are the special minisrers of that science which Hooker 
speaks of as having "her seat in the bosom of Uod, whose voice is the 
harmony of the worlt\ unto whom all things in heaven and earth do 
homage; the very least as feeling her care, and the greatest as not 
exempted from her power." · · 

Whether laws are adttpted to the present state of society or not is an 
important matter, it is. true, but it is one with which courts have noth· 
ing to do. (Cooley's Con. Lims., p. 167, last sentence, & p. 168 & 171.) 
Social necessities and enlightened opinions are often in advance of leg
islation, but whenever the supreme power of the state "speaks out in 
the definition of what it considers right, and the prohibition of what it 
is pleased to term wrong, society must pause and the people obey. 
It is the duty of courts to declare what the law is, not to prescribe what 

it should be. -
254 States are possessed of all power not prohibited by the Oonsti· 

t.ution. Counsel for defendant cites the case of Day vs. Owen, (5th 
Mich. Repts., p. 520,) when the court held that the right to be carried 
was one thing, the privilege of a passenger on a boat quite another, 
both being subject to the reasonable rules and regulations of the 
boat. Oan a rule or regulation be judicially ueclared reasonable which 
supersedes express law, and bids defiance to its authority 7 A fair an· 
alysis of that case will show that it does not fa,·or the conclusion which 
be deduces from it. The rule established by law may give rise to per
sonal or private injuries, and it will no doubt do so in this case, but 
whilst it is the duty of Government to protect the rights of each in
dividual, however bumble or obscure he may be, private interests are 

never insuperably set up as a barrier public necessity. 
255 Again, counsel cited tlte case of Jenks vs. Coleman, (2 Summer, 

p. 221,) in which Judge Story said that the right of passe~gers 
on steamboats was not unlimited, but was subject to such reasonable 
rules and regulations as the proprietors may prescribe for the accommo
dation of passengers J that they are not bound to admit passengers on 
board who refuse to obey tbe reasonable rules and regulations of the 
boat. Here again the quistion recurs, can courts say rules are 
ble which are contrary to and subversive of positive law f It is not 
pretended that boats may not establish regulations, but they are pro
hibited from making discriminations on account of race or color. The 
next point argued by counsel in argument is that my interference by a 
State with the rules and regulations of vessels is in substance an at;. 

tempt to regulate commerce. The Government of the United 
256 State is one of enumerated powers. These powers are expressly 

delegated by the Constitution, and the Government can rightfully 
claim none which are not granted by it. . They are sucb as are actually 
and expressly given or such as are given by implication. 

of Ob. J. Marshall in Martin vs. Hunter's 1 
See also 7 Crant,32; 1 Wb~, 416; 7 Pet.,243 ; Cooley's Lim., 

The tenth amendment to the Constitution oftbe United Sta~ poovides 
that the powers not delegated to··the Uni~ Stares by the Constitution, 
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nor prohibited by it to the States, are reserved to the States~ respectively, 
or to the people. Now what are the powers of Congress as established 
by the Co!lstit.ution with regard to this matter! ''To regulate com. 
merce with foreign nations, and among the several States, and with-the 
Indian tribes." Chancellor Kent said of this section : "The power was 

restricted to that commerce which concerned more States than one, 
257 and the completely internal commerce of a State was reserved for the 

State itself." (1Kt.,436;Cooley'sCon.Lims., 581 '5.) It will hardly · 
he denied that inspection-laws relative to the quality of articles to he · 
exported, quarantine laws of every description,.aml such as 'vere de· 
signed to regulate the strictly inte1·nal commerce of a State, formed and 
are component parts of an immense mass of legislation which are never 

. surrendered to the General Government. (See 1 vol. Kent, pp. 436-'7. 
See also the celebrated case of Gibbon vs. Ogden, :reported in· 9th 
Wheaton.) In the late slaughter-house decision1 the Supreme Court of• 
the United States expressly recognized tbe·faet that notwithstanding 
the convulsions that have shaken and endangered the permanency of 
the fabric of American Union, and despite ~be amendments added to 
its Constitution, the States still have certain soYereigu rights which 

they may lawfully exercise. The cases referred to by counsel 
258 in support of the proposition now under consideration are not in 

point- · 
1st. Because the plaintiff was travelling from one point to another 

within the limits of tb~s State; and . 
2d. Because the plaint~ff' was travelling from one point to anotl1er witk·in 

the limits of tllis State; and-
2d. Because the' antedate all the recent changes in the Constitution 

of the United States establishing and providing for the regulation of the 
states of the colored race in America. As well might be invoke the decis• 
ion in the Dred Scott case as authurity for the denial of the black man!s 
citizenship. It is useless to dwell at greater length on these questions. 
The laws under which this action is brought are, 1st, art. 13 of the State 
eonstitutiou, which reads as follows: . 

"All persons shall enjoy equal rights and privileges upon any convey
ance of a public character," &c., &c. 

Now, is a steamboat a conveyance of a public charactert 
259 It has been made the subject. of special legislation by the gen-

e:-al assembly of Louisiana, and 1 am not aware that the power of 
the State to enact laws affecting steamboats was ever seriously ques
tioned. It ha~ enacted laws imposing penalties in ~ases of accidents, 
for regulating the carrying of gunpowder, to compel the use of iron 
chains as a substitute for the fvrmerly-used- tiller-ropes, for carrying 
lights, and several other matters. Was it ever pretended that this legis. 
lation was an uulawtnll interference with commerce, or that it deprived 
steamboats oftbe right to make reasonable rules and regulations for the 
management of their busineBS t The act of the legislature nnrler wbicb 
this snit is brought is as follows : . 

"All persons engaged within tbis State in the business of common 
carriers of' shall have the right to refuse to admit any 

260 person to cars, street cars,steamboats,orotherwater-
crafts, omuibnsses, or other nhicles, or to expel any per-

son therefrom after when such person shall, on demand, te· 
fuse or neglect to pay the fare, or when such person shall be 
of infamous character, or &ball be guilty, after admission to the convey. 
ance Qf the carrier, of vulgar, or disorderly oondoet, or shall oom-
mit any act tending to injure the of the carrier, prescribed for 
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the of his business, after such rules and regulations shall · 
have been made known, provided said rules a11:d regulations make no 
discrimination on account of race or color ; and they shall . . . the right 
to any person admission to such conveyance when there is not 

· room or suitable accom'odations; and except in cases above enume· 
rated, all persons engaged in the business of common carriers of 

261 passengers, are forbidden to refuse admission to their conveyance, 
or ·expel any person therefrom whomsoever." Counsel insists 

that the provisions of these laws extend only to cases in which a State 
or other license is paid, and that as steamboats do not pay a license, 
the law does not affect them. The constitution just cited and quoted 
says: "All persons shall enjoy equal rights and privileges upon any 
conveyance of a public eharacter." 

There is no mention here of a license to be !laid by such public. con. 
veyanee as a prerequisite to its obligation to atl'ord equal right.IJ and 
privilegea. The act already quoted makes no reference to any I!Dch 
necessity. The provisions of-law requiring licenses to be pald, and to 
be forfeited in certain cases, relate entirely and exclusively to the 
of public resort, such as public inns, hotels, coffee.houses, ibeatres; &c. 

Whatever may be thought of the wisdom, propriety, or policy of 
262 the foregoing constitutional and legislative provisions, one thing 

is clear to my mind, it is that they are laws, and that the courts 
of this State must recognize and declare them to be such. If they 
operate injuriously to private interests, it is to be regretted, but if ex· 
periment should successfully prove that they promote the general pros· 
perity and the welfare of the public, then, according to the well recog· · 
nized and wholesome principal8· of government, they should be re· 
spected. 

Having reviewed as far as it is deemed proper the arguments and 
authorities offered by counsel, it only remain' for me to fix the quantum 
of damages which the defendant should be condemned to pay. In doing 
soitis necessary to remark that I do not think it proper to award exemplary 
damages in this particular case. The public in general is not sufficiently 

apprised of the existence and validity of the ~aws which govern 
263 such cases to be severely }ninished for their violation. When it 

shall ha\"e become a settled theory in the State's jurisprudence 
that these laws exist by constitutional authority, and that they will b9 
enforced, and when the people, who ba\"e been taught to condemn them 
as unjust and consequently unwise, shall have learned that there is noth· 
ing unconstitutional in them, it will be time enough to inflict punitory 
damages for wit.hholding the rights and privileges which they are de· 
signed to secure. 

The plaintiff was entitled nuder the laws to such rights and privileges 
as were accorded to the w bite passengers. It is not pretended that she re
fused or neglected to pay the customary fare, or that she was of infamous 
character, or guilty of disorderly conduct, or that she committed any act 
tending to injure the business of the steamboat Governor Allen. Tbe 

evidence is positive and conclnsh·e that &be was denied those rights 
264 and privileges for no other reason than that she was a colored wo· 

man. She was therefore forced to institute this suit fortbe 
establishment and vindication of her rights onder the laws. She bad to 
employ counsel as a. necessary means of having her case properly made 
up aud presented to the court. and I think that whatever sum it may 
fairly ba'fe cost her to do so sliould be awarded her as 

1 cannot think it just or prudent to d.o more under all cireom· 
stances. ' 
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It is the imperative duty of courts, whether it be pleasant or not, to 
declare fearlessly what the law is, whether it be wise or not, and to make 
themselves the impartial mediums through which rights may be en· 
forced and wrongs repressed. They are not, for these reasons, to be 
used as the stepping-stones to fortunes. · 
· ·This court will impartially interpret and enforce the laws of every 

(}ascription found to be in consonance with constitutional an thor. 
265 ity, but it will never under any circumstances softer itself to be-

come a medium of pecuniary speculation. The supreme court 
bas already been called interpret the act of18{?9 already quoted; 
and in the case of reported in 
the 24th An., , Guided 
by the decision in that case, also by the doctrine laid down by this court 
in J. K. Be~ls vs. Thomas Leathers, and for the reasons assigned in ~he 
foregoing opinion, I think the plaintiff should have judgment for one 
thousand dollars, with legal. interest the date hereof, and for the 
costs of these proceedings. I cannot conclude without expressing the 
fond and sincere hope, that the time maY, speedily come when a foster- . 
ing government may by wise laws and a mild administration, aided by 

an independent judiciary, venerable by its gravity, its in:ftexible 
266 integrity, its benign dignity, profound wisdom, and inde-

pendence, and supported by a willing, patriotic people, inspired 
by a unity of political purposes, and striving for the general welfare, 
may submerge and do away "Nith every necessity for investigations of 
causes like this, and when. all distinctions germinating in prl'judice, and 
unsupported by law, may be finally forgotten, and when the eFJsential 
unity of American citizenship shall stand universally confessed and 
sincerely acquiesced in by the national famiJy. 

Judgment. 

Fifth district court for the parish of Orleans. 

MDME. JOSEPHINE DECUIR 
'VS. No. 4028. 

JOHN G. BENSON. 

In this case, for the reasons assigned in the written opinion of the 
court this day delivered and on file, it is ordered, adjudged, and 

267 decreed that there be judgment in favor of plaintiff, Mrs. An· 
toine Decuir, and against defendant, John G. Benson, captain 

and owner of the st'boat Governor Allen, tor the sum of one thousand 
dollars, with legal interest thereon from ;r nne 14th, 1873, until paid, and 
costs of suit. · 

Judgment rendered June 14th, 1873. 
Signed June 17th, 1873. : .. 

(Signed) E. NOR'rH , Judge • 

Motion for new trial. Filed Jttne 16tl•, 1873. 

Fifth district court for the parish of Orleans. 

1\I.DM.E. JOSEPHINE DECUIR 
t'B, No. 4028. 

JoaN G. BENSON. 
• 

·' 

• 

On motion of Bentrick Egan, attorney for defendant in the above 
• 
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• 
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eause, it is ordered by the court that plaintiff do show on . . 
why a new trial should not be 

26S granted in tbe above cause on the following grounds: 
1°. Because the J,udgment is contrary to the law and ,the evi•. 

deuce on file. · · · 
2°. Because the testimony of the clerk of the boat shows that the 

plaintiff never tendered any passage-money for. the a~om'odation she 
pretends to have been denied; that she made no dema11d for it, and when 
leaving the boat paid for a in the colored bureau $5, which was 
for the accom'odatiou she · 
. 3°. Because the damages allowed by the court are exces8ive, and. 
totally unsupported by the evidence to be fl)uud in the record. , 

' . 
> 

Motion for new triaZ disnJiased. Extract frOJn minutes, June 16th, 1873. 
' • 

> 

Fifth district court for the parish of Orleans. 

Present, the Bon. E. North Cullom, judge. 
MRs. DECUIR 

'VB. No. 4028. 
JOHN G. BENSON. 

' 

• 
' 

• • 

269 In the matter of the rule her~in taken on this day for a .new 
trial, the court seeing no reason to change its opinion herein as 

heretofore expressed, alJowed said rule for a n~w trial to be filed, and 
ordered that-the same be dismissed. . · 

• 

. Jlotion for appeal. Filed June 27t1£, 1873. 
> 

Fifth district court for the parish of Orleans. 
l\ImiE. J OSEPBINE DEcum 

> 

vs. No. 4028. ' 

JoaN G. BENSON. · 

On motion of Bentrick Egan, attorney for John G. Benson, defendant 
in the above and on suggeRting to· the conrt that the said John G. 
Benson is . and believes that there is error to his prejudice in 
the final judgment rendered by this honorable against him in the 

above cause on the 14th·June, and signed on the 17th of June, 
1873 • that he iEJ aggrieved by said ~nal judgment and is desirous 
of taking a snspensive·a.ppeal therefrom to the honorable supreme 

270 

court of the State of Louisiana : 
Therefore it is ordered by the court that the said John G. Benson be 

allowed a suspensive appeal from the above judgment, returnable in the 
supreme court of the State. of Louisiana on the first Monday of :J,iovem
ber, 1873, on giving bond conditioned according to law in the sum of 
fifteen hundred dollars. 

Appeal.bond. Filed June 27tl£, 1873. 

Fifth district court for the parish of Orleans. 
JoSEPHINE DECUIR • 

. 'l'l.- No. 4028. > 

JOHN G. BENSON. • 

Know all men by these presents that we, John G. Benson, as principal, 
. REo. 294: 6 . ' 
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arid; Geo•: W.· Khks,- P. 0. l\fontgomery, T. P. Leathers; Chas, 
271 Thorn:, F.·..&. Blanks,· B.'. J. Brinker, J. W. Tobin, E. J;i. Israel, R. 

Sinnot't;, .Josepli ~ . .A~it:en=, J. H. IT\\'ih, A. Ba'rker, N. Bouslimami·,· 
John=Jamiey, Geo;· D. Hite; D; D~ Da'linals; 1\li. N. Wood\ Geo:· W. Rea, 
and William Fagan, as sureties, are held and firmly bound unto Thomas 
Duffy~ clerk of. tli'e' fifth' district couru for the parish of Orl~ans-1 his sue~ 
cessors1 ex:e~utors; admii.listratoJ.fs; arid' assigns;, hi- tlle· smw of. :fifteen: 
liund'redi dollars, for tlie paynent '~·hereof we· bind: oursel'Ves7 our lieirs, 
e~ecut'ors; ami administrators, firirily by tliese· presents, senled; with= our 
seals, and dated in the city of New Oi'hmns; mi'this twetity~seventli· day 
of June, in the year of our Lord' one thousand· eight hundred' and sev-
enty-three; · 

Whereas the abo>e bounded John G. Benson this day filed a motion 
of appeal from a final judgment rendered against l.Hm' in the' sure or 
Mme. Josephine Decuir vs. John G. Benson, No. in the fiftlqlistrict 
court for the parish of Orleans, on· the 14th· day of June, 1873, and 

signed on the 17th day of June, 1873: 
Now the condition of the above obligation is such that the 

above-bound John G. Benson shall prosecute his appeal and shaH 
satisfy whatever judgment may be rendere(l against him,, or that the 
same shall be satisfied by the proceeds of the sale of his-:estate, real or 
personal, if he be cast in the appeal; otherwise that the said sureties 
shall be liable in his place .. , · · 

(Signed) .JOHN G. BENSON. 
(Signed) 

(do) GEO. W. KIHK, :fifty dollars. 
(do) P. C. l\IONTGOl\IERY, fifty dollars. 
(do) T. P. LEATHERS, one hundred·& fifty dolls. 
(do) CH.AS. 'l1HORN, twenty-five dollars. 
(do) F ..... -\.. BLANKS, fifty dollars. 
(do) H. J. BRINKER, twenty-five dollars. 
(do) J. W. TOBIN, :fifty dollars. 
(do) E. L. ISRAEL, fifty dollars; 
(do) 1{. SINNOTT, .fifty dollars. 
(do) J. A. AIKEN, one·hundred;dollars. 
(do) J. H. IRWI~, one bmidred· & fifty dollars. 
(do) P. A. BARKER, onellnndred dollars. 
(do) H. BOUOH.l.\'IAN, .fifty dollars. 
(do) JOHN ,JANNEY, one hmndred dollars. 

(Signed) GEO~ D. RITE, two hundred & fift.y dollars. 
(do) D. D~ DANNA·LS, fifty dollars . 

. (do) :iii. N. WOOD, one lhtndrcd dollars. 

• 

(do) GEp; w. REA, fifty dollars. 
. (do) Wl\I. If AG AN, fifty dollars. 

This bond seen: a8 as satisfactory in amount . 
.A:ppro>ed· by and signed-

E. K. '\V .A:SHINGTON, 

NEW ORLEANS, LA., June 27th; 1873. 
Attorney jot Plaintiff. 

Clerk's certifieate. 

State of Louisiana, .fifth district court for the parish of Orleans . 
. 

· I, Thomas Dn:ffy, clerk of the fifth district court for the parish of-Or
l~aus, and as such duly commissioned and sworn, do hereby certify tliat 

' 



JOHN. G. BENSON: 'VS .. JOSEPHINE DECUIR. 83~ 

the foregoing two hnndre(l and forty~seven (247} pages contain a full'· 
an~ complete transcript of all the proceedings had, testimony and 

27 4 evidence adduced, and all the document's filed in the late eighth 
district court and in our (fifth district) court upon the trial of the 

cause· wherein Mts;:J()sephine: :IDecuir is plaintift' and John G. Benson 
is d~feildant~:the same beihg numbered No. 4028 of the docket of the 
fifth district court tor the parish of Orleans. 

In testimony whereof I have hereunto set my hand and affixed the seal 
of the said court, at the city of New Orleans, this day of , in 
the year of our Lord one thousand eight hundred and seventy-three, 
and the ninety-eight' year of the Independence of the. United States. 

(Signed)· THOMAS' JHJFFY, Ole1·k. 

215 Supreme court of the State of Louisiana. 

:A-lotion to pllwe on stwwutry docket. 

Filed Nov. 4, 1873. · . , . 
(Signed) . :\f. J>, JULIAN, . 

Dep'y· Olerlc. 
. . ' 

Mns. JoSEP'e:r!-."E .DECUIR· No. 4829. 
'V8. 

.Appeal fro:n the {)th district 

· JoHN G. BENSON, court, No. 4028~ 
• 

This case being a suit un ler the civil-rights law, and; as such, entitled 
to preferenc!3·under act of 1870; No. 93, extrw session; (see Ray's'Digest, 
1st voHtme~ page 288,) the clerk of the supreme court is'request~d to 
place the same on the summary docket of said court. 

(Signed) E. K. WASHINGTON, 
Atty. for Plaintiff & Appellee. 

Motion to fix case fodrial. 

File(l Dec. 1, 1873. 
(Signed) 

• • 

T. l\IoC. RY.~fA~, D'y Clk. 
• • 

1\IA.D.A.niE JOSEPHINE DEOU.ffi, Al'PELLEE, 
vs. 1So. • 

JOHN G. BENSON, APPELLANT. 
• • 

276 Appeal f1'0m the _5th district court, 1mrish of Orleans: No. 
Supreme court, No. . • 

On motion of E. K. Washington; atty. for plaintiff & appellee, and on 
suggesting to the court this case is brought under the civil rights bill. 
and as such, by act No. 39,.extra session of 1870, is entitled to preference 
over alr otller cause~ ordered that the clerk of this court be directed 
to· fii saiU1case for trial' witliin~t'be· shbrf.est possible delay. 

Notion d: orier tojix. Extract fron~· t1ie ?itimttes. 

MoNDAY, Decembet 1st, 1873. 
The court was duly opened, pursuant to adjournment. 
Present, their honors John T. J.udeling, chief~ustice, a.nd James·G. 

Taliaferro, ;Rufus K. Howell, William G. Wyly, rtlilil) H. :M'organt as
sociate'justices. 
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277 :.M:ADUIE JOSEPHINE DECUIR ' 

'IJS. No. 4829. 
• 

JOHN G. • • ' 
On written motion of E. K •. Washington, esq., of counsel fo1· plaintiff 

& appellee, it is ordered. by the court that this cause be fixed for trial 
with preference. . · 

• 
• Answer. 

Filed Dec. 15th, 1873 •. 
(Signed) M. P. JULIAN, Dy. Olk. 

' ' 

MRS. JOSEPHINE DECUIR • 
• 

VB, Supreme court. No. 4829. 
JOHN G. BENSON. 

' 

Plaintiff & appellee, in answer to the appeal herein taken, now comes 
into court & prays that the judgment of the lower -court be affirmed 
with costs. · · 

(Signed) . E. K. WASHINGTON, Atty. 

278 Extractfronl the minuter. Tuesday, Dec;ember.1Gth, 1873. 

The court was duly opened. • 
Present, their honors- John T. Ludelin~, cl!ief-justice, and James 

G. Taliaferro, Rufus K. Howell, ·william G. Wyly, Philip H. 
associate justices. ' 
• 

MRS. JOSEPIDNE DECUIR 
VB. 

JOHN G. BENSON. 
No. 4829. · 

• 

• • 

• 

This case was ordered by the court to be continued with preference. 

Extractfrmn the minutes, Tuesday, January 20, 1874. 

The court was duly opened. 
Present, their honors, John T. Lndeling, and James G. Talia-

279 ferro, Rufus K. Howell, associate justices ; Philip H. Morgan, 
associate justice; absent, William G. Wyly, associate justice. 

MRS. JOSEPHINE DECUm 
'1:8. No: 4829. · • 

,JOHN G. BENSON. • 

This case was called for trial, and having heard argument from E. K 
W asbington, esq., of counsel tor plaintiff & appellee, and Bentinck Egan, 
esq., or counsel for the defendant, appellant herein, the court took said 
c.ase under advisement upon the briefs for both parties and t-he papers 
now on file. 

Filed April 6, 1874. 
(Signed) 

-
Opinion of the court. 

• 
' 

• 

M. P. JULIAN, . 
Dep'y Clk • 

' 

• 

' 

' 

' • 

' 

. . ' 
' 



• 

.. . . . 

• 

.JOHN G •. VS •. JOSEPHINE DECUIR • 85 

1\Ins. JOSEPHINE DECUIR 
'IJB. · No. 4829. • 

JOHN G. BENSON. 

<Jhief.Jastice LUDELING. 

280 The plaintiff alleges that1 in July, 1872, being in tbe city of New 
Orleans, & desiring to go to her plantation in tbe parish of Point 

Coapee, she went on board the st~amboat Governor Allen, a packet 
engaged in the business of common carrier of passenger~, & plying be· 
tween New Orleans & Vicksburg, & that she was refused a berth in. the 
cabin & denied the right to take her meals at the table with the other 
passengers, & that she was forced to remain in a small compartment in 
the rear of the. boat, without the common convenience granted to other 
passengers, solely on the ground that she is a colored person. She alleges 
that she is well educated, resided in Paris, France, several years, & that 
the treatment above mentioned is not only a gross infraction of her rights 
under the Constitution & laws of the United Stat~s & of this State, 
bat was also an indignity to her personally, which shocked her fc3elings 
& caused her mental pain, shame, & mortification. She prays for $~5,000 

actual damages & $50,000 ~xemplary damages. 
281 The defendant filed an exception, in which he pleaded want of 

jurisdiction in the State . court ratione materim, as, he alleges, 
''the matters set up are admiralty matters, over which the United 
States court alone has jurisdiction." This plea was overruled & the 
other parts of the exception were referred to the merits. fn his answer 
the defem,lant reiterates the objections urged in his exception. They 
are as follows : · 

1st. A general denial. 
• 

2d. That the steamer Gov. Allen was, on the 20th of July, 1872, and 
had been for some years before, enrolled and licensed under the laws of 
the United States to pursue the coasting trade, and was in the month 
of July, 1872, actually engaged in commerce and navigation, between 
the ports of New Orleans and Vicksburg, in the State of Missi;Ssippi, 
and that the 13th article of the t'.onstitution of the State of LouiSiana, 
and the act, No. 38 of 1869, ot said State, so far as they attempted to 

regulate steamboats, are in con'dict with article 1, section 8; of 
282 the Constitution of the United States, giving Con exclusive 

power to regulate commerce among the several and are 
consequently null and void. 

3d. That he has by law a right to regulate and prescribe rules 
for the accommodation of passengers on the steamer Go"". Allen ; 

· that the boat is pri\"'ate property, and does not belong to the 
and any law attempting to prevent him from regulating said 
to the best advantage, and for the interest of her owner, woold be vio
'ation of article 14, section 1st, of the amendment of the Constitution 

· of the United States, prohibiting any State from depriving auy person 
of his property without due process of law. . 

4th. That there is now, and always bas been, a well·known regulation 
on the s~eamer Gov. Allen, as well as aU other boats engaged in co~
merce and navigation between the. ports of New Orleans and the van-

. ous ports and places on the Missi~ippi and tributary rivera, that 
283 colored persons are not placed in the same cabin as white persons, 

or allowed to eat at th~ same table with them; that this regula
tion is reasonable, usnal, and customary, and is made for the protection 
of their business, and was well known to tbe plaintiif in this cause in 
July, 1872, and had been known to her for many years previous. 

• 

• 

.. . . 
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5th. That the steamer Gov .. A.llen has a cal1in .called ;the ·bureau, for 
exclusive accommodation of colored per-sons, provided with state.rooms 
and all the conveniences of the cabin appropriated for tho exclusive 
nEe of white persons; that plaintiff was tendered a state-room in said 
bureau-cabin appropriated for the exclusive use of colored persons, 
according to the .well-known rules and regulations of t~e boat, ~nd 
instead of accepting it took a seat in the recess of the ,boat, in ,the rear 
of the ladies' cabin, where she was offered a stretoher, which she declined. 

6th. That she was distinctly informed before she .came on ,the boat, by 
the clerk .to a person w:ho applied .to him on her behalf, -that she 

284 could not be accommqdated in .~be cabin for white persons, .but 
would be put in .the bureau or cabinfor coloreu persons, and that 

sbe came· on the boat with that understanding and without complaint, 
rind only paid $5, the. amount charged ,in. said :cabin,.,aud that the other 
passengers are clmrged .$7 to Herm~tage Lauding. . 
· There wa_s judgment .in favor of the plaiutiffforone ,thousand tlollars, 
& ,the defendant has: appealed. We-think .the exception toithe rulivg of 
the court was properly ov.errul<:d. (See 20 Au., ~32, .& 22 An., 244:.) 

The evidence :msta.ins ;the material a~legatiQus of tpe petition. The 
defendant himself,.a witness in the case; states: "1 would not have 
given her f'o room· if t4e~· bad not .all been ·t(l.l~en." · He ·had pre>iously 
stated that he .<!id not kno.w .if there was a .v.~cant room .. ; that he 
th()Ught there were unoccupied berths in some of the rooms. \Vhen 

asked if the reason for refusing to give her a berth in .the cabin 
285 was on account of Iter being a .colored person, be aJ;Jswered: 

"Yes, sir; as being contrary to the rules of the boat." Two 
constitutional questions are presented for solution: Is the act of 1869, 
No. 38, in conflict with article one, sect. eight, of the-Constitution of.the 
United States '1 

It is in conflict with article 14, section one, of said .constitution : 
It is insisted that act No. 38 of the general assembly, passed in -1869, 

violates article 1, section 8, of the Constitution of the U. States, because 
it undertakes to regulate commere. This is a mistake. The act does 
not make any regulations of commerce. The act was passed to carry 
into e:ffect the provisions of ·article 13 of the State constitution, which 
declares t.hat "all persons shall enjoy equal rights & privileges upon 
any conveyance of a public character;· & all .places of .business or public 
resort, or for which a license .is required by either State, parish, or mu-

nicipal authority, shall be deemed public places of a public cbar-
286 acter, & shall be open to the accom'odation & patronage of all 

persons, without distinction or discrimination on account of race 
or color." The act contains five sections. The first an<l fourth alone 
are.applicable to this case. The first section provides "that all persons 
engaged within this State in the business of common carriers ofpassen
,gers shall have the right to refuse to admit any person to their railroad 
cars, street-cars, steamboats, or other water-crafts, stage-coa.ches, .omni
buses, or other vehicles, or to expel any person therefrom, after admis
sion, when such person shall, on demand, refuse or neglect to pay the 
customary fare, o.r when such person shall be of infamous character, or 
shall be guilty, a~ter aumission to the conveyance Cof the carrier, of 
gross, vulgar, or dlsorderly conduct, .or who shall commit au:v .act tend
ing to injure'the business of the carrier, prescribed for the management 

.o.f his busin.ess aft.e.r such rules & regulations shall have been 
287 made known, provided· said rules & regulations make no discrim

ination on acc?t~t of race or color, & shall have tho light tore
fuse any person adm1sswn to such conveyance when there is not room 
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or .suitable accommodatiop~, .and., e.xcept in. .(}ases .above ~num,erate.d, ~{lll 
peJ1SQ'!lS,aQgage(l in the b~~i'!lesa of comm,on c~ttriers of pa~eugeys .are 
;:(anbi(lqon ~o -refuse _admissio~ to ,t~~ir con.v~~~ance,,w.,to.ex_pel ,ther~fl;o,m · 
.a~y per.!! on -;w)loiU&qe:,;er." illhe 1'our,th sec,tion .pro~ides "-th~tfQr ;a ..,vio
lation ,9f. apy of the Erov.is,\ons,of t4e :.ti,rst & .secol:\<1 ,ser.~i{\ns .qf ;this . 
act, the party :i~jm:ed t~l,laU :h;we ,the JJight,of.a.Qtiou to ;recov.~r ,~ny.~m
ages, .exe~pl~:ry as -w,~~l :as .ac.tual, ·~hiQh •he may .sus~aith -before .any 
cow~t of competent judsdiotion." . 

mhe ,first section -forbids those engaged in the business .of common 
carr:iers of p\lssen.gers fi:om dism:inl\nating against the passen_ger;s .on 

1acc:ount ,of:race ,or color, & ,that is the substance of ,the secti,o,n 
288 so far as it is applicable to this case. It was enacted solely to 

,protect the newly-enfranchized citizens of the United Sta~s, 
within :the limits ofLqu,isiana, ·fr(lm the effects of prejudice ~gain~t them. 
It does not in any manner affect the Qommercial interest of any State or 
foreign ~atio11, or .of the citizens thereof. . · 

t;rhe objection ;that the_act No. 38 violates section one of article 14, is 
utterly .untenable. No one is deprived of life, liberty, .or pro_p,erty, 
without ~ue ,process of law, by .said statute. . · 

The position that because one's property cannot be taken.w,ithout due 
process of law, therefore a common carrier can conduct ·his business as 
l1e chooses: :without reference to .the ,rights of the .publiq1 .is ao illogical 
.that it is only necessary ~o .state ~it to expo&e its fal'acy. ·" 1l4_e,right~ 
& responsibilities of the .. common carrier ~ay be briefly a~ate(l thus: 

be is bonnd -to take the goods of all who ,offer, if ,he be th~ 
289 carrier of goods, & the persons of all who offer, ~f ;be ·be a carrier 

. of passengers; to take due.care & .to make dl_le .transport & due 
delrvery of them. . 

".fl;e bas a lien on tb,e goods which he.carries.& on tbe·baggage of the 
,passengers for his compensation. · 

" He is liable for all loss or injury to the goous under his charge, unless 
it happens ·from -the l\Ot of God or from -~be public e~emy." .(Parsons' 
ltfercautile Law, p. 207.) 

If he be a common.carrier of passe.ngers he -must receive.aU who ofl"er, 
carry them over the whole route, de maud only the .usual co~p_e,nsation, 
& ti·eat all alike, unless .there ;be act.ual or sufficient reason f'or ~he,dis· 
tinction, such as .the filthy appearance, dangerous condition~ or mik\COll· 
duct of a .passenger, & for failure in any of these particulars he is re-

sponsible to the extent of the damage occasioned tbel·eby, includ. 
290 ing pain or injury to the feelings. (Chamberlain vs. ,Chandler, _3 

MasQn, p. 142 ; 5 La.; Keene vs. Lizardi, 431; Block vs. Banner
man, 10 An., p 1; 1 ~fcLeary, 550; 3 :McLean, 24:; Parsons' .Mercantile 
Law, p. 207; 3 Kent, ed. 1832, p. HiO.) 

In Keene vs. Lizardi, Judge Porter, as the organ of the court, quote(l 
the following langrtage of Judge Story as expressing the ideas of the 
court on this subject: 

"In respect to passengers, the case of the master is one of peculiar 
responsibility & delicacy. " : 

"The contract with him is not for mere ship-room & personal existence 
on board, but for reasonable food, comfort..._, necessaries, & kindness. 

''It is a stipulation, not for toleration merely, but for respectful treat
ment, for the decency of demeanor which constitutes the charm of social 
.life, for that attention which mitigates eviL'l without reluctance, & that 

promptitude which administers aid to distress. In respect to 
291 females, it proceeds yet further; it in~ludes an implie<l stipulation 

against geneml obscenity, that immodesty of approach which 
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borders on lasciviousness, & against that wanton disregard of the feel
ings which aggravates every evil & endeavors by the excitement of ter
rors & cool malignancy of conduct to inflict torture on susceptible minds." 

In truth, the right of the plaintiff to sue the defendant for damages 
would be the same whether act No. 38 ·existed or not, but the act is in 
perfect accord with the Constitution of the United States: 
. ''All persons born or naturalized in the United States, & subject to 
the jurisdiction thereof, are citizens of ~be United States & of the State 
wherein they reside. No State shall make or enforce· any law which 
shall abridge the privileges or immunities of citizens of the United 
States," &c. (14 amendment of the Constitution of the United 

States.) 
292 It is settled, in this State at least, that colored persons now 

have all the civil & political ts which white • 
(See & & ;;o:.:. 

• was 
' compelled to remain in a small compartment back of the ladies' cabin, 

or to go into the "colored bureau," & to take her meals there also. If 
she had been a white lady, it will not ·be denied that she would have 
had just cause for complaint. Under the Constitution & laws of the 
United States &of this State shewasentitled tothesawerigbts & priv
ileges while upon the defendant's boat which were possessed & exercised 
by white persons. In a recent case, C. Justice Beck of Iowa held the 
following language, which we adopt: "These rights & privileges rest 
upon the equality of all before the law, the very foundation principle of 

our Government. 
293 "lf the negro mnst submit to different treatment, to accommo-

dations inferior to those given to the w)rlte man, when transported 
by public carriers, he is deprived of the benefits of this very equality . 
His contract would not secure him the same privileges & the same rights· 
that a like contract made with the same party by his white fellow-citizen 
would 'bestow upon the latter." vs. N. W. Union Packet Com-
pany,-Americau Law Register for , 1874.) 

The defendant relies also upon the fact that by regulation & the estab
lished course of business on steamboats, colored personiJ'were not re

. ceived as cabin-passengers & were not allowed the use of the cabins; 
that they have the right to make regnlations for the comfort & conven
ience of the passengers, & that said regulation was reasonable. 

That the common canier may make reasonable rules & regula· 
294 tiona for the government of the passengers on board his boat or 

vessel is admitted, ·bot it cannot be pretended that a regulation 
which is founded on prejudice & which is in violation of law is reason
able. 

The appellee has n(Jt asRed for au increase of the judgment. 
It is, therefore, ordered & adjudged that the judgment of the district 

court be affirmed, with costs of appeal. 

DEoum • 

"'· 4820. • 

BENSON. 
• 

WYLY, J., dissenting: 
Arti~le 13 of the ~'?ustitntion provides that "all person~ shall enjoy 

equal ngbts and pnvlleges upon any conveyance of a pubhc character." 
• • • Act No. 38 of. the act of 1860, an ac~ to carry said article into 

• 
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295 
effect, provides in substance t.hat for certain causes (such as im-. 
proper conduct, infamous charhcter, or refusal to pay the fare,} all · 
persons engaged in the business of common can!iers shall have 

the right to to admit passengers, or to expel them from the.ir 
steamboats or other water-crafts, railroad-cars, or other vehicles, pro
vided they make no distinction on ltccount of race or color. · ; ' . 1 

· And for violating this provision the party injured shall have the rigqt 
to recover any damage, exemplary as well as ootual, which be·"may BUfJ· 
tain. ·Assuming that the meaning of this legislation is that no colored 
person shall be excluded from the cabbin and table of a steamboat 
usually occupied by white passengers, and if so excluded he' shall 'have. 
the right to recover· tlamages on account thereof, the question is, were 
these enactments obligatory on the steamboat Governor Allen, engaged 

in carrying passengers· and freight between New· Orleans and 
296 Vicksburg, Louisiana and Missis~ippi! Was the steamboat Go'\"· 

f.'rnor Allen, engaged in commerce between the States under a 
license issued by the United States, Qound to observe this local or State 
legislation regulating the entertainment of passengers, requiring them 
to set at the same table and occupy the same cabbin t 

This legislation being in force, could the Governor Allen provide for 
her passengers two cabbins and tables, affording equal accom'odations, 
one exclusively for white passengers, and the other exclusively for col· 
ored passengers, aml, having so provided, assign each passenger to his 
proper ·place t ' · 

I speak not now of the right resulting from a contract express or 
implied, between the passenger and the boat; because if the boat con· 
troot to carry a colored passenger in the white cabbin, and fails to do . 

so, it will be responsible for a breach of· that contract. 
297 Such a contract would depend for its existence in no manner 

upon the legislation to which I have referred. 
The inqniry is, bas the State of Louisiana authQrity to make 

lawful for a steamboat engaged in commerce between the States to 
vide se}lerate cabins and accom'odations for the white and colored 
sengerli! · 

In my opinion she cannot do so without encroat::bing upon the power 
conferred by the Constitution of the United States upon Congress, to 
regulate commerce among the 8tates. . 
If Louisiana can require the passengers to be and make it un-

lawful for the whites to be assigned to one cabin and the colored 'to 
another, why may not Mississippi require the white and the colored pas
sengers to have seperate apartments, and make it a penal oft'ence for 
them to be mixed in the same cabin t 

2!JS 
If one State has jurisdiction on the subject, why has not the 

other t If each have jurisdiction, each can pass just such laws 
as it deems in the premises. · 

Now, what would be the consequence of such a state of affairs t The 
result would be that the boat could carry no passengers. 

If it should carry passengers, mixed in the same cabbin, 
to the laws or Louisiana, it should incur the penalty prescribed by . 
sissippl for mixing white and colored 
If the States have authority to pass laws which in 

would prohibit tht'ltransporta.tion of on steamboats from one 
State to the other, why may they not similar laws in regard to 
frei hU . - . . . . g . ' 

And if they can legislate upon the subject of passengers and the sub-
je~t of freight on steamboats between tbe States, are they not, in 

' 

" ' 
' 

' 
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.effeGt, regulating commerce among the States, .in contraventio,n of the 
Constitution:of the ;o;I\ite£1 ~t{\tes '1 . 

290 It ,w,as -to prevent thisc:v.er;Y.con:tJ.ict .qf a11thority :\lQtw:een the 
· States-tqat the .fonnders~of our,Gov(lrnment,wisely _,pro,vi<led ~that 
Congress alone should have.powedo regulate comm~rce among<bhe aev~ 
eral States. . 
·I cannot ,regard 'the constitt1t~onal provi.j!ion and .the statu~e of this 

State, as applied by the majority of -the court .in :this lca,<Je,.otherwise 
than a-s enactments.ofa State•to r~gulate .. commerce b~tweenitb.e_St;:ltes, 
in contravention of :the .Constitution of. the Unitet;l St~ttes. rrhey a~;e 
in no ~ense enactmeQts springing from the exe~;cise . Qf ,police power ; 
because the poli(le:powQr of a_St~te cannot.extend beyond .its .own -li~its. 
iit·cannot be .brought ,into activity to :regulate c~mme~;ce between the 
States; to,prescribe how freigbt,shall be .carried.or passengers accom-
'odate~ upon.steamboats Itnnning :from ,one State;to,another. ·• 

Having s\}own, as I think conclusively, that the .ena(ltl;llents of 
300 Louisiana, as appliecl in this case by the majorit.y C•f :the .court, 

:contravene :the .Constitution of :the United ~t!ttes, I thin_k ,I may 
safely affirm that.it was not unlawful ,~or the Governor Allen ;to ha:ve 
two seperate cabbins ~nd ta"\>le~, one for ~be white and the other for 
the colored pasRengers, affording like accom'odations to each, and 
in assigning .each passenger to his proper place the ca.pt:~iu .or clerk 
committed no illegal.act. · 

If there was no law prohibiting the universal customof·ste~mboats 
in this trade from have seperate,cabins fort be white and col9red passen· 
gers, that custom surely was not an unlawful .custom. I entirely agree 
with our .learned brother below tbat every custom must yield to .positive 
law, and it was useless for the defendant to prove a custom contraven
ing~ prohibitory law. 

But the precise question ·is, was the custom, .which the defendant 
proved by overwhelming evidence to -_be universal am_ong aU the 

301 boats navigating the Low;er 1\fissiseippi, an unlawful custom was 
it a custom in contravention of a prohibitory :law¥ 

Laying out of view the enactments of' Louisiana, which I think I have 
fully shown have no ~tilplication to boats like _the Governor .Allen, .en
gaged in commerce between the States, I boldly assert tbatithe custom 
in question was not unlawful that it contravened no prohibitory law. 

Now,Iet us examine the testimony of the witnesses in regard to the 
custom or regulation to which I have referred. 

Thomas P. Leathers, a witness, says: "I have been engaged in steam. 
boating for the last thirty-six years; my principal trade has been be
tween ~ew Orleans and Vicksburg, Mississippi; have been running 
boats there for the last thirty-three years as master. I am now master 

of the steamer Natchez, a weekly packet between New Orleans 
302 and Vieksbu.rg; was on -the steamer Governor Allen when :Mr. 

Washington came on board and applied-for a passage .for some 
person did not see who. Heard the clerk .the boat tell him that if 
she was a colored person she.coul<l only be accommodat~din the colored 
cabin. Think this was in July, 1872; the Allen was then running in 
place of my boat, the Natchez, currying the mail ; .heard nothing more. 
This was Saturday evening before tl.!e boat- -backed out from the wltarf. 
:\Vitness went with the boat to Carrollton. Witness-is familiar .with the 
custom and regulation of steamboats carrying colored persons; ~t is 
usual to have a colored cabin for their accommo(lation, se1Jer~te and 
distinct from all others. This custom is well known among all persons 
tra\'eling upon the ri ,·er, both white and black. It is ·a reasonable regu-

• 

' 

' 
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la.tion,.and :prevails camQng all :boats comiqg ,to .this port. Tbe .colored 
pas!'le~gers ,on,lDyiboat _m;e ;~ccomlod~ted as ,well :as .the white, 

303 .and are provided with ,the ,same bill -of ,f~r~, <hut ;~is tinct and 
-s~parate apart~ents. The rule on my boat is to keep.the officers 

iu a s~perate cabin ; .the wa\te~s ha.ve .a sepat:ate ·.one; the ·ladies have 
a separate one; t4e ~gentlemen have a sepai;t\te ,one; -the .ladies' s.erv
,ants have a-separate one, and·tille t<:olored passengers another. Each 
one i.s separate auddi&tinct.from the othm'B, a1~d h!l>e separate t11bles. 
The steamboat Governor .Allen is regulated the -same .way n:iy ,bo~t is 
regulated. This regulation and custom among steamboats Qoming to 
·.tbis ,port, of keeping the .wh~te and .colored cabin~pas!lengers -~epa.rate 
·.has prevailell ever-since I have .b.een steam boating. Ibave:never heard 
.of any other. Tbis ,regtd~tion .is made for the .. accQm~odation of ,the 
'whole trav:eling community, ibecau~e .~here a~:e a large .majority ,of .white 

people who do not .wish •to ,be mixed np with. tlle colored peQple, 
.. 304: aud t,be colored1people do "Qot wish to ·QS:Il1ixed u_p with the white 

.people. It would ·he i~possi'Qle to run a steamboat without this 
regulation. Jt is just.~s :essential.as to ,keep .the gentlemen-and ladies' 
cabin separate. tl .think .the colored tJ;~tvel .in !ll,lY trade is •between a 
:fourth aud ,fifth of the whole :that is, .the white ·persons .traveling -are 
,about fonr-.fifths of.tl\e .whole, or near that. About one-half that travel 
js for pleasure. If I .did not hav:e .rules ~nd :regulatipns :for ,my boat. · 
and accommodation of my passengers, I do not think I would have any, 
.either .white .or colot:ed. ';Che,white passengers ~re charged.ab9ut25~per 
·cent. more than .tl\e ,colored, though they get the .same accommodation. 
Lieuten.ant~Gov~rnor D.unn ·Wils (t passenger on my boat just before .his 
,death. I gave,him a state~l'oom;in the colored cabin, whe~;e he-preferred 
to be, a.s he astted for it. I have,also ha~·e Senator Ravels travel.on my 

boat, a-qd he .in.fo.rmed me that the separate.cabiu was the only 
305 way .to.give satisfaction to .the .wbite a~d colored mce; ,that they 

mu.st be kept separate. He was always accommodatell in the 
colored cabin. lha'\.~e also:frequently bad other colored members of the 
legislature, of both Louisiana and Mississippi, and always put-them in 
the colored cabin, and neyer heard of any comp~aint from them,on the 
seore." 

John W. Cannon states, in ·substance, that he is master and owner 
of the steamer R. E. Lee, and owner of her and the steamer Katie; that 
he has been ~teamboating as master and owner for the last thirty~six 
years, in nearly all trades out of New Orleans, and has been in the 
Vicksburg and Bend trade for the last fift.een or eighteen years, except 
<luring the war, making about a trip a week; that he is familiar with 
the custom of carrying colored passengers; that they are always car-

ried separate. and apal't from the w,hite .people ; that they were 
306 carried in the-" nursery" until the boats got wbat was called the 

colored cabin, under the ladies' cabin; that this regulation in re
gard to carrying colored persons is well known; that they are never car
ried in any other way; that since the war he ba-s had the Quitman, .the 
.Grey Eagle, tile .Go,· . .Allen, the Belle Lee, the Pargoml, the Magenta, 
.the Jl, E. ·Lee, and the Katie, all first-class boats, with the ,exception of 
the -Gre~· Eagle, an(l she .was a comfortable passengm:-.boat; .that this 
regulation of keeping the .colored and white :l>assengers·· sepatate ·is well 
known to the traYeling communit.y, und is for .the protection of their 
·business; that white ~people ,would not travel on a boatif they knew 
negroes wen'l put in the same cabin with them, or even that they had 
stayed in the same state-rooms where tbe white lleople would ha.v:e to 
sleep after tllem, the prejudice in the public mind being so strong; that 
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tlte colored passengers are treated the same as the· white ; they 
have the same food and attention, get their meals ·at the same 
time, and have servants·to wait upon them; that the Gov. Allen 

has a very comfortable bureau, and aR good rooms as she has got above; 
there are some twelve or fourteen of them, and some very large ones ; 
that he has never known any boat-s to put• negroes in the cabin, or at 
tlte white table; that they could not get along without observing this 
rule strictly; that the Lee generally carries from 30·to 230 or 300 pa-s
sengers has generally from 70 to 80 and 100; supposes about a third r 
of them colored. · 

Capt. John G. Benson, the defendant, states, iu substance, that he bas 
been steam boating off and on since 1848, and for the last three or fonr 
years has been running in the New Orleans and Vicksburg trade; that 
the clerk of the boat came to him after the boat had backed ont and said 
there was a woman on board of the boat disposed to make a little trouble 

308 
· if she could ; that she was registered to get off at Hermitage 

Landing; that the passage of a white person to that landing was 
$7 and a. colored person $5; that there is a regulation on his boat 

to keep the white and colored people separate, by having a cabin for 
the colored people separate from th!3 white; that this is a regulation 
prevailing on the river; that the object of it is to protect a person in his 
business; that if a person adopwd any other, and allowed negroes to 
.occupy rooms in the main cabin, be would not carry any other people; 
that this regulation is for the accommodation of the traveling public; 
that the av-erage colored trav-el is from a fourth to a fifth of the white; · 
that this regulation of keeping the colored people separate from the 
white is well known to the travelling community; that it bas prevailed 
on the river since be has been on it; that be bas a colored cabin on the 

30!) 
steamer Governor Allen, called the "bureau," where they get 
precisely the same attendance, food, and accommodation as the · 
white passengers. and are charged from a fourth to a fifth less . 

A large number of witnesses were examined, and they all concur as 
to the universality of the regulation or custom prevailing on all the 
boats na¥igating the waters of the Lower Mississippi; that white and 
colored )lassengers are accommodated in separate'apartments; and they 
state that this rnle or custom was well known to the travelling public 
generally. . . · 

This regulation was known to the plaintiff; her counsel went to the 
clerk of the boat before the hour of departure to endeavor, in· her case, 
to get him to vary from that custom, and to allow her to travel in the 
same cabin with the white passengers. This request was peremptorily 
refused. 

About the time, however, the boat was backing out, the plaiut-
310 iff came aboard; and being refused accommodation in the white . 

cabin, she remained in the room known as the recess, in the rear 
of that cabin, during the trip, refusing to accept the accommodations 
tendered her in the colored cabin. 

. Just before arriving at her place of destination, (the Hermitage Land-
ing,) the plaintiff went to the o and settled her fare, paying five dol· 

· Iars, the usual charge for colored passengers, the rate for white pas· 
senger3 being se¥en dollars. Now the question is, when the plaintiff 
went aboard the Governor Allen as a passenger in Jnlv, 1872, what 
was the implied contract arising between her and the boat, or the de
fendant, the captain t 

Was the implied contract the securing of a passage in the white or 
colored cabin f 

• 
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In my opinion the contract was made in· reference to the custom of . 
that boat and all others carrying white and colored paasingers. 
Entering that boat 88 a colored. in view of the well-
known regulation referred to, the consented to 

311 

take accommodation in the colored cabin. And the of the 
defendant was to furnish her as gm.>d a room and as in that 
apartment, 88 he gave to any passepger on the boat. · 

Now, the complaint is not that the accommodation in the colored 
cabin was not as good as it was in the white cabin, (and the iR, 
there wa.~ no in the conforts of . the two apartments,) it · ifJ 
because there was a discrimination on account of color, and the plain till 
was denied entertainment in the same cabin with the white 

The basis of plaintiff's action is a breach of contract, on account 
thereof, she claims damages to the amount of seventy-five thousand 

dollars. . 
312 But the difficulty in her case is, she had no contract for passage 

in the cabin with the whit.e passingers, and being excluded 
therefrom, there was no breach of contract on the part of the de· 
fendant, and consequently there is no ground either for the amount of 
damages claimed by her or for the amount of •1,000.00 awarded by the 

· court a qua. . 
If the clerk of the boat, when applied to by the counsel of the plaintiff, 

had consente(l to give the plaintiff accommodation in the.white cabin, 
and afterwards refused· to allow her to occupy the same, there would be· 
a strong case in favor of the plaintiff to claim damages for breach of 
contract ; and the authorities relied on by plaintiff with so much confi· 

' 

dence, to wit : St. Armand vs. Lizardi, ( 4: L., 244,) and Keene vs. Lizardi, 
(5 L., 431, and 6 L., 319,) would be applicable. Those authorities 
and that of Ohamberlain vs. Ohandler, (3 , 142,) are correct 
expositions of the law most eloquently expressed, in regard to the 

313 

responsibility of owners for the breach of dnty by their officers, . 
showing that they are responsible even for the mental softering occa
sioned by the injustice & disrespectful and brQtal conduct of said oftl· · 
cers. 

I fully endorse· what is said in those cases, believing that part of the 
contract between the passinger 11nd the boat or its owners is an· implied 
stipulation for the good conduct and proper behavior of their officers. 

If there is a. breach· of contract-in this respect or any other tespect, 
. damages may be claimed on account thereof. · · · 

If there be a breach of contract in the case at bar, of · the 
plain tift can claim damages.· Bot if the custom or regulation in regard w 

the mode of carrying colored pMsingers to ~hich I have ref6tted 
314 be not unlawful, on entering the boat as a the 

impliedly accepted the detendant's offer to · colored pas~ 
singers in pursuance of that . and she con· 
sentetl to take accommodation in colored- cabin. The 
held himself ont as prepared to take colored subject to a 
certain regulation universally on boats navigating the 
waters of the Lower ; and a _colored · enrered . 
his·boat, the Governor Allen, the implied contract was that his pas.. 
sage should be in the colored oabin. · . . ·· . 

When a white passinger entered it., the implied agreement was that 
he should he accommoda~ in the. white cabin; and if. denied aooom· 
modation in the colored cabin, he coolcl not ~latm damages for 
of contract. . 

It was the duty of the defendant, howe~ert to provide suitable accom· 

• 

• 
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modhtions and· to make' eu:cli• cabiu- equally confortable;: and this 
3r5: lie is shown to·Iuive' done; 
· In conclusion; :rmaintain·tliere·was rio!'Oi'eaoli of cont'I'actJ, if the 
regulation; of ttie•hoat was" not unla\vfulj because'that regttlation formed 
part of the implied· contract which arose-uetweem-. the -plaintiff and· de~ 
fendant in July, I872; when she entered the boat as: a' passinger. Las~· 
:ing out of view the enactmentg of Louisianao,. wliicli' are,not applicabhf 
to· boat's engaged' hr cortulier<ie lietweeh tlie' St'ates, r fiiid nothing. in 
the common• law,. whicli is the law of the United• States;• prohibiting· f 
boats·from making•regti1ations fol' the commotl benefit of all the pa~
singersi;f'rom· seperatii:lg the· white· and· the coH:n:'ei.11 into: different: apatt'
ments, givihg·to each• equal' accorrimodatii:msl 

Tliis custom·or regulation is ·prov€d to ha,•e existed- at least for the 
last tliirty years; and perha):ls ever smco· the A'meri<lau people-

316 commenced to navigate the l\fississippi River. • · 
Congress, which alone lias· authority to reguhttlf commerce 

among tlie several States; lias· not seen pt<opel" to·ennot a law making 
this cilstom•onegulation unlawful, although· the' subject Hr the shape of' 
tHe civilLrights bill hns=been lately under its'corisideration~ 

UntiFthe-Iawgiver spe·aJis, it·is'olir duty to be silent; 
For this State to interpose itr; enactments, and for this cour!J to apply 

them; to a· subject solely. confided by the Constitution of the United 
.Stnt€S to <:Jongress; is:a•gHn'ing usm.·pation of authority. 

Fol'thincasons stated; I:'. deem it my duty to' dissent in this· case. 

E£tmct' fram tlw minutes; .Llfmula]J, A.jwil6, 1874. 

The court was duly opened~ pursuant- to adjournment. 
317 Present,:tlieir bono:rs-Jbl:iil T. Jjndeling, chief-;justice;= and James 

G; Taliaferro; R~fus · K. Howell; William G. Wyly, Philip H. , 
:.\!organ, associate justices; · · 
M'ns; JOSEPHINE. DECUIR 

' vs. No. 4829: 
• 

.JOHN G. BENSON. 

Appeal'from tlie 5th· dist. court· for the; parislLof Orleans. 

It is ordered and adjudged' tllat tlie judgment of; the diStrict' cot1rt 
be affirmed, with costs ofappeaJ; 

(Mr. Justice Wyly, dissenting; reatl a seperat\3 Ollinion: of this case.) 

Petition & my;mnen:t jo1· rehearing~ 
• 

Flled'April17, 187;1: 
(Signed) l.I. P; · ,JUiiiiAN, D'!r Clerk~ 

JOSEPHINE DECUIR, APPELJ1EE, .. , 
'l'S; ·.No. 482!). 

JOHN G; BENSON,. APPELLANT. ' 

318 Appellant pra;ys the conrt'to grant him a ·rehea'rlng'in this case;: 
and; in ·suppilrt of' tliis application, his· counsel- respectfully sub

mit .the following ·argument. 
We rely and insist upon all the matters:Of:def~l'tse·set'Up in the plead 

ings, and urged in our_original brief.and'ornl argument;, but we limit-
this _argument to one sing~e·point; because it seems·so plain· and 'so·con-' ·r 
clnsrve, that we- presume It must have been overlooked· by the court in. 
the pressure of business. 

• 
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The plaintiff's entire case restslupon the first and fourth sections of 
the act of the legislature, approved 23d February, 1869, No. 38, p~ 37; . 
Ray, p. 93.- See also, our ori~nal brief, p; 15; The decree· of the court 
is basedlupon·these· two sections alone; for- the other se~tions of tl!.e act 
relate exclusively to places of public· resort, for: wbiclt Ucenl:!e;·whether 
State or parochial or municipal, is required. 

. 319 
By the first section of this act two·distinct things are forbid• 

den, and no other thing whatsoever is· included in the prohibition. 
1st. The carrier of passengers is forbi•lden·to·reftise·to·admit to 

his conveyance any person whomsoever, except for the causes set forth 
and specified in' the first section; 

t 
• 

• 

2d. The carrier of passengers is· forbidden, after having admitted a 
person to his conveyance, to expel such person, except for the same 
specified causes. 

The fourth s~ction gives•t1ie right or actibw to• t.lie person,in-
jU:red;by tlie'violation• · prohibitions of! the'preceeditig:sections) to· 
recover damages, exemplary as well as actual. 

Obviously, this statute limits the right of action which it gives against 
the cal.'rier of passen·gers·to two distinct classes of cases: 

1st. Where the· carrier refuses to·make and enter into the passenger 
contract with a: person proposing so to contract. 

2d. Where the carrier, after liavitig made and entered into the 
320 passenger-eon tract, violates that contrimt by the expulsion of the 

passenger from his conveyance. .All other violations of the pas
senger-contract are lefti under tbe dominion and: protection of the general 
laws by Wliich·t1iat contract! is reg-ulated'; and· no• matt'er now flagrant 
may be tlie conqu~t of the carrier. towards the passenger, no matter how 
gross may be his violation of the duties and obligations springing ft•om 
the passenger-contract, whether express or implied, this statute affords 
no remedy to the passenger, except in the one single specified case, the 
expttlsioii of the passenger from the conveyance for any cause what· 
roe-rer, save and except for someone ofthe causes· set forth: specially in the 
act. 

The proof shows that the defendant did not violate either of the pro· 
hibitious of tl1e first section· of the act. · 

321 
1. ']be defend~mti did· notl refuse fo• aifmit: the' plitintiff to his 

conveyance:- On1. tlie' contrary, tlie plaintiff was admitted on 
board· the steamoMt- Goverhbt' .A:Hett., tliet defel1dant's convey

ance; and she received the accommodation she' was' informed· and· kuew 
befor-e slie came on board-thati stie \Vould liM"e, andifor-· wliibhi slie'paid. 

2~ Tlie defendant did' not expel'the plailltitf.from·liis:eonveyance after 
she liad tieen' adltlitt'edl on Maid~ Oii tfie confuiat·y,·she remaibed on 
board:, and· was· conveyed: and: tl"&nsported: to lier place of Msthiation, 
aud' left the boat·tbe~rin.• pursun:nM of lier· originarinttention•aud design~ 
It is manifest, thereforei:that tlie case does not full' witliin• the purview 
or tlie terl111$ ofl the statute·relied·on by tlie piainfiff; a'ndltliat the de
femlant- has not· incurred atiy liability under this · statutle, for the simple 
reason• that he has· nut viulatcd either of. tlie only two' prohibitions iu 

tl1e statute· wliieli'are' applicable to c:.tt'ri~rs of· pass:engers! 
"\.Ye' respectfully a~k, therefore, that a rehearing be granted; 

that, the decree pronounced be set aside, ant\' that the ju<lgment 
appealed from• tie reversell and· annulled-. . 

(Signed) R H.l\FAUR; 
( '' ) BE~T1NCK EGAN, 

For Appellant. 
NEW ORLEANS, .4pril15, 1874. 

• 
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• 

• 

Extract from the minutes, Wednesday, April.22, 187~ . 
• 

The court was duly opened; present, their honors John T. Ludeling, 
chief~ustice; and James G. Taliaferro, Rufus K. Howell, William G. 
Wyly, Philip H. Morgan, associate justices. . 

• 

l!RS. JOSEPHINE DECUIR 
VB. No. 4829. 

JOHN G. BENSON. 

It is ordered that the rehearing applied for in this case be refused. 

323 . Certificate. • 

• 

I, P. Julian, d'y clerk of the supreme court of the State of .Louis-
iana, holding sessions at the city of New Orleans, do hereby certify 
that t.he foregoing three hundred and twenty-three (323) pages contain 
a full, true, and complete tr_anscript ofthe proceedings had in the 5th 
<listrict court for the parish of Orleans-, in a certain suit wherein Mrs. 
Josephine Decuir was plaintiff and John G. Benson was defentlant, and 
also of all the proceedings had in this supreme court on the appeal taken 
by said defendant, which said transcript of appeal is now on the files of 
this honorable court, onder No. 4829. 

In testimony whereof I have hereunto set my hand and affixed the 
seal of this honorable court at the city of New Orleans, this 23rd 

324 day of September, anno Domini 1874, and in the ninety-ninth 
year of the Independence of the United States of America. 

[sEAL.] M. P. JULIAN, D'y Clerk. 
(John .M. Howell, clerk, bein~ absent.) 

325 Know all men by these presents that we, John Gillis Benson, 
as principal, and John W. Tobin, John W. Cannon, T. P. Leathers, 

sureties, are held and firmly bound unto Josephine Decuir, in the full 
andjust sum of two thousand dollars, to be paid to the said Josephine 
Decuir, her certain attorney or attornies, executors, administrators, or 
assigus, to which payment well and truly to be made we bind ourselves, 
our heirs, executors, administrators, severally by these presents, sealed 
with onr seals, and dated this 22nd day of April, in the year of our Lord 
one thousand eight humlred and seventy-four. 

Whereas lately, at a term of the supreme court of the State of Louis
iana, a.t New Orleans, in a suit depending in said court between Jose
phine Decuir and John (Iillis Benson, appellant, a final judgment was 
rendered in favor pf said Josephine Decuir, appellee, and against said 
John Gillis Benson, appellant, affirming the judgment of the lower court 
in said cause, and the said John Gillis Benson having obtained a writ of 

error to the supreme court of the State of Louisiana and filed a 
326 copy thereof in tbe clerk's office of the said supreme court to re-

verse the jn(lgment in the aforesaid snit, and a citation directed 
to the said Josephine J>ecuir, citing and admouisbing her to be and 
app~ar at a Supreme Court ot' the Unites! States to be holden at Wash· 
ington the second Monday of October next. 

Now, the condition of the above obligation is such that if the said 
John GiJlis Benson shall prosecute his said writ of error to eftect, and 

• 

• 
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answer all damages and costs if he fail to· make his plea good; then the 
above ~bligation to be void, else to remain in full virtue and force. · 

. JOHN GILLIS BENSON. rL. s . 
• T. W. TOBIN. L. s. 
J. W. CANNON. L. s. 
T. P. LEATHERS • 

. 

Sealed and delivered in presence of.
JoaN S. TwOMEY. 

Witness: 
R. H. MARR. 

Approved: 
JNO. T. LUDELING, 

- Chief-Justice S. Court La. 
(Indorsed:) 4829. Bond for writ of error. Filed April 23rd, 1874 

M. P. Julian, d'y clerk. 

327 UNITED Si'A.i'ES OF Alnt:RIOA, 88: 

The President of the United States to the honorable the judges of the 
supreme court of the State of Louisana, and holding sessions in New 
Orleans, Louisiana, greeting: 

Because in the record and proceedings, as also in the rendition of the 
judgment of a plea which is in the said supreme court, beforeyou,orsomo 
of you, being the highest court of law or equity of the said State in 
which a -decision could be had in the said suit between Josephine De· 
cuir, plaintiff and appellee, and John Gilles Benson, defendant & ap
pellant., wherein was drawn in question the validity· of a statute of the 
State of Louisiana, approved 23d February, 1869, No. 38~ entitled 
"An act to enforce the thirteenth article of the constitution of this State, 
and to regulate the licenses mentioned in said thirteenth article," on the 
ground of its being repugnant to the Constitution and laws of the 
United States, & the said decision was in favor of the validity of the 
said statute, a manifest error hath happened, to the great damage of 
the said John Gillis Benson, as by his complaint apvears: 

We, being willing that error, if any bath been, should be duly cor. 
rected, and full and speedy justice done to the parties aforesaid in this 
behalf, do command yon, if judgment be therein given, that then under 
your seal, distinctly and openly, you send the record and proceedings 
aforesaid, with all things concerning the same, to the Supreme Court 
of the United States, together with this writ, so that you have the e:ame 
at Washington, on the second Monday of October next, in the said 
Supreme Oourt, to be then and there held, that, the record and proceed· 
ings aforesaid being inspected, the said Supreme Court ma.v cause 
further to be done therein to correct that error, what of right. and ac
cording to the laws and customs of the United States should be done. 

Witness, the honorable Morrison R. Waite, Chief-Justice of the said 
Supreme Court of the United States, this 22d day of April, in the the 
year of our Lord one thousand eight hundred and seventy-four. 

[SEAL.] F. A. WOOLFLEY, 
Clerk of tlte United States Circuit Court for tlwDistrict of Louisiana. 

Allowed: 
JNO. T. LUDELING, 

Chief Justice 8. Court of La. 
REC. 29,1 7 
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(Indorsed:) United States circuit court. No. . John Gilles Ben-
son, plaintiff in error, versus Josephine Decuir, defendant in. error. 
Writ of error. · 

Copy of a writ of error lodged in the clerk's office of the supreme 
court of the State of Louisiana, in pursuance of the statute in such 
cases made and provided, this twenty-third (23) day of April, one thou
sand eight hundred and seventy-four. 

R. H. MARR, 
BENTINCK EGAN, 

Attorneys of Plaintiff in Error. 

4829. Filed Apri123rd, 1874. M. P. Julian, dy. elk. supr. court. 

328 Ta F: UNITED STATES OF A:\TERICA: 

• 
The President of the United States to .Josephine Decuir, greeting: 

You are hereby cited and admonished to be and appear at a Supreme 
Uonrt of the United States, to be holden at the city of Washington, on 
the 2nd :Monday of October next, pursuant to a writ of error filed in the 
clerk's office of the supreme court of the State of Louisiana, wherein 
John Gillis Benson is plaintiff in error, and you are defendant in error, 
to show cause, if any there be, why the judgment rendered against the 
said plaintiff in error, as in said writ ot error mentioned, should not 
be corrected, and why speedy justice shoulcl not be done to the parties 
in that behalf. 

Witness the honorable Morrison R. Waite, Chief-Justice of the Su
preme Court of the United States, this twenty-third day of .April, in the 
year of our Lord one thousand eight hundred and seventy-fourth. 

JNO. 'f. LUDELING . 
Ollie/Justice Sltpreme Court of Louiffimw . 

329 (Indorsed:) Supreme court of the State of Louisiana. No. 
· !829. John Gillis Benson, plff. in error, vs .• Josephine Decuir, 

deft. in error. Citation in error. For service on l\Iad'me Josephine De-
• cmr. 
Rec'd ~Ia.y 11th, 1874., and on the 14th day of same month year, 

served a copy of within citation in error on the defendant herein, 
Josephine Decuir, by personal sen·ice on her attorney, E. K. Washing
ton, who accepted sen·ice of same. 

Ret. same day. 
Sh'ft 's fees, 81. 

• 

HENRY BENIT, 
D'y Sh:ff Parish of Orlean.~. 

The deputy sheriff', H. Benit, duly sworn, deposes that all the fac~ & 
allegations of this return are true. 

HENRY BEN IT, 
D'y Sl(ff Parish of Orlean.~ • 

• 

Sworn to & subscribed before me this 16th day of :\lay, .A. D. lSiJ. 
1!. P . .TULI.A.S, 

D'y Clk. 

(Indorsement on co>er :) X o. 2!l!. John G. Benson, pH'!.'. in error, 
v-:o;, .Josephine Decuir. I..oni::Jiana sup. ct. Filell 6th Octouer, lSi! 
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No. 294. 

ELIZA. JANE HALL, ADMINISTRATRIX OF 

JOHN G. BENSON, PLAINTIFF IN ERROR, 

versus 

JOSEPHINE DECUIR. DEFENDANT . 
• 

• 

Brief and Argument for Plaintiff in Error. 
• 

John G. Benson was master and owner of the "Gov

ernor Allen," a steamboat enrolled and licensed for the 

coasting trade, advertised and plying as a regular packet, 

carrying passengers and cargo, between the ports of 

New Orleans, in the State of Louisiana, and Vicksburg, 

in the State of Mississippi. 

Josephine DeCuir, a colored woman, of African 

descent, desired to go from New Orleans to Hermitage, a 

landing place in the Parish of Pointe Coupee, in the State 

of Louisiana, on the Mississippi River, on the route of the 

boat, about HlO miles distant, and not more than six

teen hours run from N P.W Orleans. 

On the 20th of July, 1872, the day of the departure 
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• 

of the boat from New Orleans, one of the counsel who 

represented defendant in eeror, in this litigation, and 

who went to Hermitage on the same trip, went on board 

the ''Governor Allen," and attempted to e:1g\ge a state· 

room for her in the buies' cabin. He ·..vas informed by 

the clerk of the boat that his client could not be accom

modated in the ladies' cabin, hut that she could be ac

commodated in the bureau, a part of the boat specially 

provided and set apart for color~d passengers. 

· After this, defendant in error went on board. N oth

ing shows that her presence was known to any officer of 

the boat, until after the departure from the wharf. She 

refused to accept accommodations in the bureau, which 

were offered to her, and chose to remain in the recess, in 

the rear of the ladies' cabin. where she took her IQ.eals, 

and was furnished such other accommodations as could 

be afforded there. 

·The boat arrived at Hermitage about 9 o:clock next 

morning, and defendant in error paid the price of passage 

demanded of' her, which was two dollars less than that 

charged passengers in t.he ladies' cabin ; and she went 

ashore at the place of her destination, having ~:~pent one 

night, and bad two meals, supper and breakfast, on board. 

On the 29th of July, a week after, this suit was brought 

to recover $~5,000 actual damage, and $50,000 ex

emplary damages. 
• 

In her petition, printed Record 1 and 2, defend;\nt in 

error does not allege that the accommodations in the 

bureau were inferior to those in tne ladies' cabin, and 

• 

• 

-
' 

• 



• 

• 
} 

-

-~ 
I 

• 

• 

• 

3 

the fact was proven, as stated by .Justice Wyly, R., 93, 

that there was no difference in the comforts or the two 

ap<lrtments i nor d!)eS she charge thn,t :1.~1y officer or the 

boat was guilty of any rudeness or indecency towards 

her, or offered to hor any personal indignity beyond the 

refusal to allow her accommodations in the ladies' cabin. 

She bases her action on the gt·ound th:1.t " she was denierl 

the equal rights and privileges granted to all persons 
• 

under the provisions of Article 13, of the Constitution 

of Louisiana, in regard to the equal rights and privileges 

of all persons, irrespective of r.Lce and color, and under 

the laws of the United States. and the provisions of Act 

No. 38, of the General Assembly of 1869, on the sole 
• 

gr<?und of her being a person of color ;" and, " by this 

denial. she was greatly insulted and wounded in her feel

ings." 

Plaintiff in error excepted to the jurisdiction, on the 

gt·ound that the cause of action relied upon was cogn iza· 

ble only in Admiralty, touching which no argument will 

be offered here. Other matters were plead by way of ex

ceptiou, whi~h it is not necessary to notice in this con• 

nE:'ction, because, in the judgment ov~rruling the ex· 

ception, the right was reserved to plead the same ma.tter3 

in the answer ; and they are set up ira the answer to the 
merits. Record, 3-5 . 

• 

The defenses are substantially : 

1. The general issue. 

2. That the steamboat " Governor Allen" was, on the 

20th of July, 1872, and had been for many years before, 

• 
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enrolled and licensed, under the laws of the United 

States, to pursue the coasting trade, and wa.s, in the 

month of July, actually engaged in commerce and 
• 

navigation, between the ports of New Ot·leans, in the 

State of Louisiana, and Vicksburg, in the State of 

Mississippi ; and that Article 13 of the Constitution of 

Louisiana, and the Act No. 38 of 1869, of said State, so 

far as they attempt to regulil.te ste.amoo.ats,· are in con-
• 

flict with Article 1, Section 8, of the Constitution of the 

United States, which gives to Congress exclusive power 
• 

to regulate commerce among the several States, and are 

consequently, null and void. 
• 

3. That plaintiff in error has by law, a right to regu-

late and prescribe rules for the accommodc\tion of passen

gers on the steamer '• Governor Allen ;" that said boat is 

private property, and does not belong to the public; and 

that any law attempting to prevent him from regulating 

and managing said steamboat to the best advantage, and 

for the interest of her owner: would be in violation 1-:>f 

Article 14, Section 1, of the Amendments to the Cons i
tution of the United States, which prohibits any State 

• 

from depriving a person of his property without dbe 
I 

process oflaw. · i 
' 

4. That there is, and always has been, a well kno·lvn 
' 

regulation on the steamer "Governor Allen," as well' as 

all other boats engaged in commerce and navigation 

bet ween the port of New Or leans and the various ports 

and places on the Mississippi and tributary rivers, that 

colored persons are not placed in the same cabin as white 

• 

- -· 

• 
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persons, or allowed to eat at the same table with them.; 
that this regulation is reasonable, usual and customary, 

• 

and is made .for the protection of their own business, and 
• 

was well known to defendant in error, in July, 1872, 

and had- been known to her for many years previous. 

5. That the steamboat "Governor Allen" has a cabin 
called the "bureau," for the exclusive accommodation of 
colored persons, provided with staterooms and all the 
conveniences of the cabin, appropriated for the exclusive 

use of white persons ; that defendant in error was ten

dered a stateroom iu the bureau cabin, appropria.ted for 
the exclusive use of colored persons, according to the 

well known rules and regulations of the boat, and in
stead of accepting it. she preferred the in the rear 
of the ladies' cabin, where she remained during the 

voyage. 

6. That defendant in error was distinctly informed 

before she went on the boat, by the clerk, through a per

son who applied to him on her behalf, that she could not 
be accommodateJ in the cabin for white persons, but 

would be in the bureau, or cabin for colored persons; 

. and that she went on board with that understanding, and 
without complaint, and paid $5, the price charged in the 

• 

bureau cabin, while other cabin passengers were charged 
---~~ 

Hermitage Landing. R., 5, 6, 85, 86. 

\ 
. ' 

The j11dgment of the court, of first instance, was in 

favor of defendant in error, for $1000. R., 80. On 
appeal, the Supreme Court of Louisiana decided that 

• 

Article 13 of the Constitution, and Act. No. 38 of 1869, 

• 
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are not regulations of commerce ; that they are not in 

conflict with Article 1. Section 8, of i.he Constitution of 

the United States, and that they do not violate Article 
• 

14, Section 1, of the Amendments to the Constitution. 

Opinion of the majority, by Ludeling, C. J ., R., 86, 87. 

The judgment of the inferior court was affirmed, lt., 94, 

Justice W yly dissenting, R., 88 to 94 ; and Benson, 

after an ineffectual application for a .rehearing, R., 94, 
• 

95, took this writ of error. R., 96, 97. 

Article 13 of the Coustitution of Louisiana, of which 

the clause iu italics alone is applicable to carriers, is as 

follows: · 

" All persons shall enjoy equal rights and privileges upon 

any conveyance of a public character; and all phces of 
' 

business or of public resort, or for which a license is 

required by either State, parish or municipal authority, 

shall be deemed places of a pnblic character, and shall 

be opened to the accommodation and patronage of all 
• 

persons, without distinction or discrimination on ac-

ceullt of race or color." 

The Act of the General Assembly of the State of Loui

siana, No. 38, approved 23d February, 1869, is entitled: 

H An Act to enforce the Thirteenth Article of the Con

stitution of this State, and to Regulate the Licenses 

mentioned in said Thirto3enth Article.'' 

This Act consists of five sections, of which the first and 

fourth alone ure applicable to carriers~ Section 2 relates 

exclusively to public inns, hotel!!, or places of public re-
• 

sort. Section 3 relates exclusively to licenses granted 
• 

• 

• 

• 
• 

• 

• ., 
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hy the State, and by parishes and municipalities therein, 

" to pe1·sons engaged iu business, or keeping places of 

public resort ;" and it provides that such licenses shall 
contain the exprePs condition that such '' places of busi

ness or publlc resort shall be open to the accommoda

tion and patronage of all persons, without distinction 

or discrimina.tion on account of race or color ;" and 

Section 5 simply repeals all inconsistent laws. The sec
tions which are in question, are as follows : 

• 

" Section 1. All p<'l'sons engaged within this State, in 

the business of common carriers of passengers, shall 

have the right to refuse to admit any person to their 

railroad· cars. street cars, steamboats, or other water 
• • 

crafts, stage coaches, omnibuses, or other vehicles, or 

to expel any person therefrom aft.er admission, when 
such person shall, on demand, refuse or neglect to pay 

the customary fare, or when such person shall be of · 

infamous character, or shall be guilty, after admission 

to the conveyance of the carrier, of gross, vulgar or 

disorderly conduct, or who shall commit any act tend

ing to injure the business of the carrier, prescribed for 

the management of his business, after such rules and 

regulations shall have been made known ; provided, 
said rules and regulations make no diijcrimination on 

account of race or color ; and shall have the right to 

refuse :lny person admission to such conveyance where 
there is not room or suitable accommodations ; and, 

except in cases above enumerated, all persons engaged 
in the busin<::ss of common carriers of passengers, are 

, . 

• 
• 
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forbidden to refuse admission to their comreyance, or 

to expel therefrom any person whomsoever. 

" Section 4. ],or a violation of any of the provisions of 

th·2 first and second Sections of this Act, the party in

jured shall have a right of action to recover any dam-

age, exemplary as well as actual, which he may sustain, 
• 

before any court of competent jurisdiction." See Acts 

of 1869, p. 37; Revised Statutes ofl870, p. 93 ; Opinion· 

in this case, R., 86, 87. 

[, Plaintiff in error complains, and assigns for error, ap
parent on the face of the Record, that the Supreme Court 

of Louisiana ruled and decided erroneously, to his preju

dice in these particulars: 

FIRST. In maintaining the validity of Article 13, ot 

the Com;titution and A.d No. 38, of the Legislature of 

1869, of tbe State of Louisiana, as interpreted and ap

plied by said Court to the cause of action propounded in 

this case. 

SECOND. In deciding that the said Article of the Con

stitution and Act of the Legislature, as interpreted and 

applied by said Court, in so far as they relate to steam-
• 

boats enrolled and licensed ful' the coasting trade, and 

plying between ports and places in different States, are 
• 

not regulations of commerce. 

'rHmD. In deciding that said Article of the Constitu

tion and Act of the Legislature, as interpreted and 

applied by said Court in this case, are not in conflict 

• 

• 
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with Article 1, Section 8, clause 3, of the Constitution of 

the United States. · 

FoURTH. In deciding that the said Arti~le of the Con~ 

stitution and Act of the Legi~:~la.ture, as interpt·eted and 

applied by the said cou1·t in this case, do not violate 

Article 14, Section 1, of the Amendments to the Consti-

tution of the United States. · 

It is not alleged that there was. and it is ma.nifest that 
• 

there was not, any special contract whioh required 
• 

plaintiff in error to furnish defendant in error ac~om

modntions in the ladies1 cabin ; nor was there any im

plied contract forbidding him to assign to her accom

modations in the "bureau" cabin. Indeed, the simple 

fact of embarkin~ 1 after having been informed that cer

tain specified accommodations would not be furnished, 

and with full knowledge that certain other specified ac

commodations alone would be furnished. would be an 
' . 

acceptance of the accommodations thus offered, and - . 

would constitute a special contract, entitling the pas-

senger to the accommodations so specified, offered and 

accepted, and obliging him to pay the price . 
• 

Where the passenger embat·ks without having made 

any special arrangement, a.nd without knowledge ns to 

the accommodations which will be afforded him, the law 

implies a contract obliging the carrier to furnish suitable 
• • 

accommodations, according to the room at his disposal ; 

but. snch vassenger is not entitled to any particular 

· apartments or special accommodation~ . 
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There is no law of the United States, there is no law 

of Louisiana, there could be no law under any other 

government than an absolutu despotism, forbidding the 

carrier to offer and the P<lSSenger to acr.ept, either ex-
• 

pressly or impliedly, accommodations which might not 

be so desirable in all respects as other accommodations. 

in the same conveyance ; and if it had been the fo1·tune 

of defendant in error to have been born a white woman, . 
• 

she could not reasonably have expected to recover dam-

ages for not having been furnished, after ~he embarked, 

accommodations which she knew, befort- she embarked, 

that she would not have. 
• 

The defendant in error chose to put her case upon the 

Constitution ofLouisianaand the Act ofl869, and the laws 

of the United States, granting to all persons equality of 

rights and privileges. 

So far as the laws of the United States are concerned, 

there is nothing to prohibit discrimination, by carriers, 

in the accommodations afforded to passengers, on account 

of race and colo!', unless the Civil Rights Act, approved 

1st March, 1875, be interpreted to have that effect; and a 

male passenger, basing his right on the laws of the United 

States, might have complained that he was not allowed a 

stateroom in the ladies' cabin, with as much force and 
• 

propriety as a colored passenger could have complained 

that he was furnished apartments and accommodations not 

inferior to, but different in locality, from those furnished 
-

to white passengers. It may be seriously questioned 
• 

whether this Act of 1875, prohibits a reasonable separa· 

• 
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tion of passengers ; but it cannot affect the rights of 

defendant in error ; because it was passed nearly three 

years after the cause of action propounded by her arose. 

The prohibitions of the Amendments to the Constitu

tion of the United States protect individuals against vio

lations of their rights by the States and by the Federal 

Government, that is, by organized power. The right to 

accommodations in the ladies' cabin of a steamboat does 

not appertain to any one otlterwise than in virtue of a 

contract, nor do the prohibitions of the recent" Amend· 

ments to the Constitution reach the acts of individuals . 
• 

This is clear from the very language of the prohibition : 
• 

No STATE shall, etc. ; and the decisions of this Court in 

the Slaughter-House cases; in the Kentucky election case, 

and in the Louisiana Grant Parish case, have settled this 

interpretation beyond doubt or controversy. 

e 

Equality of rights is the law of the United States, and 

of the State of Louisiana ; but equality does not mean 

'Identity ; and, in the nature of things, identity in the ae

commodations afforded to passengers is not possible. 

The passe tiger, according to his contract, is entitled to 

proper lodging and diet ; but there is no law which re

quires the master or a boat to put in the same apart

ments persons who would be disagreeable to each other, 

or to ~eat. at the same table, those who would be repul

flive, the one to the other. The master is bound to exer- · 

cise certain discipline, which the comfort and safety of 

his passengers, as well as his own interest, indispensably 
• 

The law m'lkes him a common carric1·; but it • req nue. 
' 
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. does not forbid him to provide separate apartments for 

his passengers. All the passenger boats which have been 

built for the lower Mississippi, within the last ten years, 

have provided fleparate apartments for colored passen

gers ; and this arrangement is not only reasonable, but it 

is wise. It is to no purpose to say that the unwillingness. 

of most white people to occupy the same apartments with 

colored people, and to eat at the· same table with them 

on steamboats and at hotels, is a prejudice. We must deal 

with things as they are, not as we may imagine they 

ought to b~. Laws cannot chang,e human na,ture. This 

feeling exists ; it is almost universal ; it is natural ; and 
• 

the master of a ..steamboat, on the Western and Southern 

waters, who should attempt to place white and colored 

passengers promisciously in the same apartments, or re

quire them to sit, confusedly, at the same table, would 

incur the risk of constant disorder and conflicts, and drive 

from his boat the greater part of the traveling com

munity 1 to the ruin of his business. 

What the passenger has a right to require, is such ac

commoaation as he has bargained for, or, in the absence 

of a special contJ·act, such suitable accommodations as 

the room and resources at the disposal of the carrier 

enable him to afford ; and in locating his passengers, in 

apartments and at their meals, it is not only the. right of 

the m.\ster, but it is his duty, to exercise such discretion 
' -

and control as will promote, as far as practicable, the 

comfort and convenience of all. Most people would pre

fer not to force themselves, and not be forced iuto asso· 

• 

• 
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cia.tion and contact with those whose tastes, and habits, 
• 

and walk in life are widely different from their own ; and 

~- · in most cases it would be a cruelty to both parties to 
' • 

compel people to occupy the same npar.ti'!lents with their 

cooks, or to be seated at the same table, on a boat or at 
• 

a hotel, with their menial servants, more particularly 

where these persons are marked, indellibly, by character~ 

istic distinctions, indicating so wide a difference in their 

· respective socictl positions. 

Kindred questions have arisen in several of the States; 

and a recurrence to them may not be oul of place. 

The· law of Ohio authorized the trustees or directors of 
• . 

the public schools to establish separate schools for the 

colored children ; and, in 1850, the Supreme Court of 

Ohio decided that this was reasonable and just, and not 

in corrflict with the constitutional t•ights of the colored 

people : State vs. Cincinnati, 19 Ohio, 178. The same 

doctrine was maintained in Van Camp's case, 9 Ohio 

State H.eporls, 406. · 

So well was the Legislature of Ohio convinced of the 

propriety of keeping the colored children and white 

children s~parate in the schools, that it provided, by sec

tion "31 of the school law, as amended in 1864, that where 

the number of colored children was so small; or their dis

tance from each other so great, as to render the estab-

• 

lishment of separate schools impracticable, the full 

amount of the school money raised on the number of 

colored children shoulrl be ~et apart and appropriated 

• 

• 
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each year for the educa.tion of such colored children, 

under the direction of the Board of Education. 

A snit was brought in 1871 to test the right of those . 
' 

having charge of the public schools to make a classifica-
• 

tion and separation of scholars on the basis of color; and 

it was urged that the Fourteenth Amendment forbids any 

such discrimination. The Supreme Court said : 
' 

"At most, the Fourteenth Am~ndment only affords to 

colored citizens an additional guaranty of equality of 

·rights to those already secured by the Constitution of the 

State." 

After stating that, in the schools established for colored 

children, there is no substantial inequality uf Hchool pri

vileges, the Com·t goes on to say: 
• 

• 

"The plaintiff, then, cannot claim th~t his pt·ivile.~es · 
• 

are abridged on the groand of inequality of schzol ati-

vantages for his children, nor C•tn he dictate where his 
' . 

children shn.ll be instructed, or what teacher shall p•!r .. 

form that office, without obtaining privileges not en

joyed by white citizens. Equality of rights does not 
' 

involve the necessity of educating white and colored 

persons in the same school, any more than it does that 
• 

of educating children of both sexes in the same school, 

or that different grades of scholars mU:it be kept in the 

same school. Any classifi:mtion which presen·es, sub

stantially, equal school advantages, is not prohibited 

bv either the State or Federal Constitution, nor would 
~ -

it contravene the provi~ions of either. There is, then, 

no ground upon which the plaintiff can claim that his 

• 
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rights under the Fourteenth Amendment have been in
fringed." State ea: rel. Garnes vs. McCann, 21 Ohio 

State Reports, 211, December term, 1871. 
So, in New York, the establishment of separate schools 

for colored childt•en, by the directors of the public schools 

at Buffalo, was held to be just, reasonable and legal. 40 
Howard's Practice Reports, 249. 

• 
I~l Massachusetts, the school laws made no discrimina-

tion with respect to race or color. Nevertheless, the 
School Committee of Boston established separate schools 
for the colored children, and that had been the practice 
for ptore than half a ceutm·y. Roberts, a colored girl of 

suitable agt', applied for admission i'n the primary. school 
• 

nearest her place of residence. Being refused on no 
other ground than that of color, after ineffectual attempts 
to obtain a ticket of admission, she went into the school 

• 

nearest her residence, and was ejected by the teacher. 
Thereupon, she brought suit by her father and next friend, 
against the city of Boston, to recover damages under a 
statute of 1845, which authorized any child, unlawfully 
excluded from a public school, to recover damages 
against the city or town by which the school is sup
ported. 

• 

The colored citizens of Boston, in 1846, had petitioned 
the School Committee to abolish the separate school sys

tem, and the committee had refused to do so, on the 
ground that the continuance of the separate schools for 

colored children " is not only just, but it is best adapted 
to pl'omote the education of that class of our popu· 
lation." 

• 

• 

• 
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The case was argued for plaintiff by Charles Sumner, 

who, among other points, made the following : 

1. "According to the spirit of American institutions, 

and especially of the Constitution of Massachusetts, Pa.rt 

First, Articles I and VI, all men, without distinction of 
color or race, are equal before th"e law . • 

2. "The Legislature of Massachusetts has made no dis· 

crimination of color or race, in the establishment of the · 
• 

public schools. The law~ establishing public schools 

speak of schools for the instruction of children generally, 

and for the benefit of all the inhabitant.s of the town, not 

speci(ying any particular class, color or race. • 
• 

5. ''The separation of children in the public schools of 

Boston, on account of color or race, is in the nature of 

caste, and is a violation of equality. 
• 

6. " The School Committee have no power under the 

C01istitution and laws of Mass!tchusetts,1 to make any dis· 

crimination on account of color or race, among the chil· 

dren in the public schools." Roberts vs. City of Boston, 

5 Cushing. 

· Dealing with the doctrine of equality before the law, . 

so earnestly pressed upon the court by Mr. Sumnf:r, 

Chief Justice Shaw, delivering the opinion ~r the court, 

says, page 206 : 

"This, as a broad, general principle, such it.S onght to 

appear in a declaration of rights, is perfectly sound. It 

is not ouly expressed in terms, but pervades and ani

mates the whole spirit of our constitution of free govern· 

• 

• 
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ment. But when this grea.t principle cotlle:i to be applied 

to the actual and various conditions of persons in society, 

it will not warra11t the assertion. tha.t men an•l women 
• 

are legally cluthed with the same civil and political pow-

ers, aud that children aud adults are legally to have 

.the same functions, and be subject to the same treat· 

ment, but only that the rights of all, as they are settled 
and regulated by law, are eqnally entitled to the paternal con· 
sideration and protection of the law. What those rights 

are, to which individuals in the infinite variety of circum

stances by which they are s111·rounded iu society, are 

entitled, must depend on laws ad<Lpted to their respective 
• 

relations and conditions." 

The Chief Justice t:l.kes ca.re, however, imm~diately to 

concede "in the fullest manner, thJ.t c.1lored persons, 
• 

the descendants of Africans, are entitled by law, in this 
• 

commonwealth, trJ equal rights, constitutio11al, civil and 
social." 

Again, page 209 : ''It is urged that this mainten~tnce 

of separate schools tends to deepen and perpetuate the 

odious distinction of caste, founded in a deep-seated pre

judice in public opinion. This prejudice, if it exists, is 
not created by law, and probably, cannot be changed by law . 

• 
Whether this distinction and prejudice, existing in the opinion 
and feelings of the community, would not he as effectually fos
tered by compelling colored and white children to associate 
together in the same schools, may well be doubted." 

On the whole, the conclusion ofthe court was, that the 

: committee had the power to establish separate schools, 
'r

' 
• 

• 
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and that the action could not be maintained. November 

term, 1849. 

In Nevada, the court held, under a statute similar to 

that of Massachusetts, that it was perfectly within the 

power of the trustees of public schools " to send all blacks 

to one· school and all the whites to another, or, without. 

multiplying words, to make such classification, whether 

based on age, sex, race or any other existent condition, 

as may seem to them best." State vs. Duffy, 7 Nevada, 

340; 1 merican Reports, 713; January term, 187~. 
' 

In Michigan, under a statute which de~lares that all 

residents of any district shall have an equal right to 

attend any school therein, it was held that no discrimina

tion could be made by reason of race or color ; but this 

decision turned soldy upon the wording of the statute. 

In Indiana, a statute prohibits the marriage of colored 

persons with white persons, under severe penalty. Gib

son, a colored man, was indicted under the statute, the 

indictment was quashed, aud the State appealed. The 

case for the accul:led was put upon the siugle ground, that 

all State laws prohibiting the intermarriage of negroes 

and white persons were abroglt.ted by the Fourteenth 

Amer.dment and the Civil Rights Bill. The court held 

that marriage, being a civil contract, falls under thl! exclu

sive dominion of the State. The language of Justice 

Agnew, in 55 Pennsylvania State Reports, which will be 

quoted hereafter, i~ cited and fully concurred in and eu

dorsed by the court. The judgment appealed ft·om was 

reversed, aud the ca~e rt;manded, with directions to the 

. -.-;·.: 

/ 
' 

' • 

• 

• 
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court below to put the accused on his trial for the crime 

charged in the indictment, marriage with a white woman. 

State vs. Gibson, 36 Indiana, 389 ; Novembet· term, 1871. 

In Pennsylvania, a suit .was brou.~ht by a colored man 

for damages for having been expelled from the body of a 

car by the conductor, in accordance with the rule and 

regulation of the railroad compilny, restricting colored 

passengers to the front platform. The defendant set up 

this regulation, and the court held it to be a good defense . 
• 

J u~ge, Hare, delivering the opinion, sayR : 

" When a nation suffers, as ours d.Jes, from the misfor

tune of having two races within its bosom, one long 

civilized, the other just em~rging from the shades of bar

barism, and each marked by diversities of manners, color 

and physiognomy, there is much in the relation between 

them, which must be left to the lessons of experience and 

the tribunal of public opinion, which cannot be arbitrarily 

forced or hastened, without producing or augmenting re

pulsion and endangering a collision, which must, neces

sarily, prove disastrous to the weaker party.'' Goines vs. 

McCandless, 4 Philadelphia. Reports, 257, decided in 
1861. . 

Miles, a col01·ed woman, entered a car at Philadelphia, 

bound for Oxford, She took a seat near the middle of 

the car. A rule of the company required the conductor 

to make colored people sit at one end of the car. The 

conductor got a seat for her at the place fixed ; but she 

positively and persistently refu~ed to take it. After re

peated efforts to get her to take the seat provided for 

• 
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her; and warning her of the rule of the company, which 

required him to put her out if she refused, the conductor 

finally put he•· out, using no more force than was neces

sary for that purpose. She brought suit for damages, 
• 

and the company plead the rule in defense. 

Among other things, the defendants asked the court to 
• 

charge that, "if the jury fiud that the seat which the 

plaintiff was directed to take was, in all respects, a com

fortable, safe and convenient seat, n,ot inferior m any 

respect to the one she was directed to leave, she cannot 

recover." This was refused; and the court charged: 

"That a regulation which prohibits a well behaved colored 

woman from taking a vacant seat in a car simply because 

she is colored, is not a regulation which the law allows." 

And the court further charged, " that defendants could 

not compel plaintiff to change her seat simply on account· 

of color." 
rrhere. was a verdict for plaintiff; and defendants 

appealed, assigning the instruction of the cou!'t for error. 

Delivering the unanimous opinion ~f the court, Justice 

Agnew said~ 
• 

"It is admitted, no one can be excluded from carriage 

by a public carrier, on account of color, religious be

lief, political relations, or prejudices. * * * The 

simple question is, whetht•r a pubhc carrier may, in the 

exercise of his private right of property, and in the due 

performance of his public duty, separate passengers by 

any other well defined characteristic than. that of sex. The 

ladies' car is known upon every well regulated railroad. 

• 

• 
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implies no loss of equal right on the p_art of the excluded 
sex, and its propriety is doubted by none. 

'• The right of the Cl\rrier to separate his passengers, is 
founded upon two grounds his right of private property 
in the means of conveyance, and the public interest. The 

private means he uses, belong solely to himself, and imply 
• 

the right of control for the protection of his own interest, 
as well as the performance of his publlc duty. ·He may 

use his property, therefore, in a reasonable manner. It is 
not au unreasonable regulation to seat passengers, so as 

to preserve order and decorum, and to prevent contacts 
and collisions arising from natural or well known custom
ary repugnancie~. which arE> likely to breed disturbances 

by a promiscuous sitting.· This is a proper use of the 
right of private property, because it tends to protect the 

iuterests of the carrier as well as the interests of those he 

carries. If the ground of regulation be reasonable, courts 
of justice cannot interfere with his right of property. 

The right of the passenger is only that of being carried 
sn.fely, aud with a due regard to his personal comfort and 

convenience, which are promoted by a sound and well 
regulated sepm·ation of passengers. An analogy and an 
illustration are found in the case of an inn-keeper, who, 
if he have 1oom, is bound to entertain proper guests ; and 

so a carder is bound to receive passengers. But a guest 

at an inn cannot select his room or his bed at pleasure ; 
nor can a voyager take possession of a cabin, or a berth, 

at. will, or refuse to obey the reasonable orders 'or the 

captain of a vessel. But, on the other hand, who would 
• 

• • 

• 
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maintain, that it is. a I'easonable regulation, either of an 

inn or vessel, to compel the passl:!ugers, black and white, 

to room and bed together? . If a r-ight of private proper

ty confers no right of control, who shall decide a cooLest 

between pa~sengers for seats or berths? Courts of justice 

may interpose to compel those who perform a business 

·concerning the public by the use of private means, to ful

fill their duty to the public, bu~ not a·whit beyond. 

''The public also has an interest in the proper regula

tion of public conveyances for the preservation of the 

public peace. A railroad company has the right, and is 

bound to make reasonable regulations to presen·e order 

in thei1· cars. It is the duty of the conducto1· to repre1-1s 

tumults as far as he reasonably can, and he may, on 

extraordinary occasions, stop his train and eject the 

unruly and tumultuous. But he bas not the authority 

ofa peace officer to arrest and detain offenders. He cannot 

interfere in the quarrels of others, at will, merely. In 

order to preserve and enforce his authority, as the serv
ant. of the company, it must have a power to establish 

proper regulations for the carriage of passengers. It is 

much easier to prevent difficulties among passengers by 

regulations for their proper separation than it is to quell 

them. The danger to 1 he peace engendered by the feel

ing of aversion between individuals of the different race~ 

cannot be delJied. It is the fact with which the com

pany must deal. If a negro take his seat beside a white 

man, or his wife or daughter, the law cannot repress the 

anger, or conquer the aversion which some will feel. How-

• 

-i 
• 
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ever unwise it may be to indulge the feeling, human 
infirmity is not always proof against it. It is much wiser 
tiJ avert the consequences of this repulsion of race by 
separation, than to punish aftet·ward the breach of the 

peace it may have ca.used. These views are sustained 
by high authority. Judge Story, in his law of Bailments, 

stating the duty of pas~eng~rs to submit to such reasona

ble regulations as the proprietors may adopt for the con

veniencE.> and comfort of the other passengers, as well as 
for their own proper interests, says : "The importance of 
the doctrine is felt more strikingly in cases of steamboats 

and railroad cars.'' § 591. See, also, § 476, a; Angell 
• 

on Carriers, § 528; 1 American Railway cases, 393, 

394. 
''The right to separate being clear, in proper cases, 

and it being the subject of sound regula.tion, the question 
remaining to be considered is, whether there is such a 

difference between the white and black races within this 

State, resulting from nature, law and custom, as makes 
it a reasonable ground of separation. The question is 

one of difference, not of superiority or inferiority. Why 

the Creator made one black and the other white, we 

know not. But the fact is apparent, and the races dis

tinct, each producing its owu kind, and following the 

peculiar law of its constitution. Conceding equality, 

with nature~ as ~et·fect and rights as sacred, yet God has 

made them dissimilar, with those natural instincts and 

feelings which He alwayg imparts to His creatures when 
He intends that they shall not overstep the natural 

,I 
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boundaries He has assigned to them. 

• 

The natural law, 

I 
I 

i 
' • 

' • 
• 

• 
• 
I • 
' • 

which forbids their intermarriage, and that social amal- \ 

gamation which leads to a C•)rruption of races, is as t 1 
• 

clearly divine as that which imparted to them different 

natures. The tendency of intimate social intermixture 

is to amalgamation, contrary to the law of races. The 

separation of the white and black ra.ces upon the surface 

of the globe is a fact equally apparent.. Why this is so, 

it is not neressary to ~peculate ; but the f.-1.ct of a distri

bution of men, by race and color, is as visible in the 

providential arran1ement of the earth as that of heat and 

cold. The natural separation of the races i3, therefore, 

an undeniable fact ; and all social organizations which 
• 

lead to their amalgam.,tion are repugnant to the law of 

nature. From social amalgamation it is but a st~p to 

illicit intercoursd, and but another to interm..Lrriag<!. 

But to assert separateness, is not to declare an infer!ority 

in either. It is not to declar~ one a slave ane th~ other 

a freeman. that would be to draw the illogical sequence 

of inferiority from difference only. It is simply to say 

that, following the order of Divine Providence, humau 

authority ought not to compel these widely separ<~.ted 

race:s to intermix. The right of such to be free fi\HD 

social contact, is as clei\f as to be free from intermar

riage. The former may be less repulsive as a conditiou, 

but not less entitled to protection as a right. When, 

therefore, we declare a right to maintai[! septLrate rela

tions, as far as is reasonably practicable, but ,n a spirit 

of kir.dness and charity, and with due regard to equality 

• 

• 
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of' rights, it is not prejudice, .nor caste, nor injustice of 

any kind, but simply to su.ffer men to follow the law of 

races established by the Crea.tor Himself, and not to com-
• 

pel them to intermix contrary to their instincts." 

. The judgment was reversed because of the erroneous 

instruction to the jm·y ; and a ?Jenire frwias de novo was 

awarded. W. C. and Philadelphia R. R. Co. vs .. Miles, 

55 Pennsylvania State Reports, 211, decided in 1867. 
In Michigan, a colored man brought suit ag'Linst the 

owner of a steamboat, plying between Detroit and 

Toledo, to recover damages. The first count charged the 

refnsal of defendan.t to give plaintiff a cabin passage, 

although there was room, and plaintiff offered to pay for 
• 

the same. The second count charged that defendant re-

fused to carry plaintiff in the cabin, although he demanded 

to be so carried. and tendered the fare, and the vessel 

was not full of passengers ; and the third count charged 

refusal to carry generally, the defendant setting up no 

ground of refusal except that plaintiff was a colored man. 

Defendant plead the general issue ; and gave notice of 

special matter to be shown at the trial, as follows : 

'' 1. That plaintiff was a colored man ~nd not a white 

man ; and that, by the custom of navig~1tion, and the 

usage prevailing among steamboats, employed in carry-
• 

• 

ing passengers on Detroit River and Lake El'ie, colored · 
• 

persons were not allowed the privileges of cabin passen-
gers. · · 

"2. That. by regulation and P.stablished course of busi

ness of said boat, colored persons were not received as 
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cabin pa~sengers, and were not allowed to use the cabin ; 

and said regulation and usage were averred to be reason

able. 
"3. That plaintiff, by his color and race, was excluded 

from the ordinary social and familiar intercomse with 

white persons by. the custom of the country ; and that his 

admission into the cabin of said stP.amboat would have 

been offensive to the other cabin passengers." 

Plaintiff demurred ; the demurrer was overruled; there 

was judgment for defendant, and plaintiff took a writ of 

error. 
Manning, J ., delivering the opinion of the Court, 

affirming the judgment, said : 

"The last (third) count is bad, as it contains no aver

I!'".lent that plaintiff offered, or was ready and willing to 

pay fare. The right to be carried is a superior right to 

the rules and regulations of the boat, and cannot be 

affected by them. If defendant had refused to carry 

plaintiff generally, he would be liable unless he could 

show some good excuse relievmg him from the obligation . 
• 

While this is a right that cannot be touched by rules and 
• 

regulations, the accommodations of passengers while being 
transported is s~tbject to such rules and 1·egulations as the car
rier may thin,~ proper to make, provided they be reasonable. 
The right to be c.arried is one thing i the privileges of a pas
senger on board of the boat, what part of it may be occupied 
by !Lim, or he have the right to use, is another thing. The 
two rigltts are very different. The latter, and not the former 

right, is subject to reasonable rules and regulations, and, 

• 

• 
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where such rules and regulations exist, is to be deter-
• 

mined by them. Hence the allegation in the second 

count, as it relates to the accommodation of passengers 

while being transported, must be understood as n. state

ment of a right that is subject to rules and regulations, 

where they exist. 

" The refusal to allow the plaintiff the privilege of the 

ca.bin on his tendering cabin fare, was nothing more nor 

less than denying him certain accommodations while 

being transported, from which he was excluded by the 
• 

rules and regulations of the boat . 
• 

"All rules and regulations must be reasonablE#; and to 

be so they should have for their object the accommoda

tion of the passengers. Under this head we include 

everything calculated to render the transportation most 

comfortable and least annoying to the passengers gen-
• 

erally, not to one or two, or any given number carried at 

a particular time, but to a large majority of the passen

gers ordinarily carried. Such rules and regulations 
' 

should also be of a permanent nature, and not to be made 

for a particular occasion or emergency. 

" As the duty to carry is imposed by law for the con

venience of the community at large, and not of indivi

duals, except so far as th~y are a component part of the 

community, the law would defeat its own object if it re

quired the carrier, for the accommodation of particular 
individuals, to incommode the community at large. He 

may do so if he chooses ; but the law does not impcse it 
upon him as a duty. It does not require the carrier to 

• 
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make any rules whatever ; but if he desires to do 

so, looking to an iiJcrease of passengers from the super

ior accommodations he holds out to the public, to deny 

him the right would be an interference with a carrier's 

control over his own property, in his own way, not 

necessary to tbe performance of his duty to the public as 
• • 

a carrier.)' Day vs. Owen, 5 Michigan, 525. · 

In Jencks vs. Coleman, 2 Sumner, 224, Judge Story 
• 

says: 

"1,he right of the passenger to a passage on board of 

steamboats, is not an unlimited right ; but it is subject 

to such regulations as the proprietors may prescribe for 

the due accommodation of passengers, and· for the du~ 

arrangement of their business. The proprietors have 

not only this right, but the further right to consult and 

provide for their own interests, in the management of 

such boats, as a common incident to their right of 

property." See, also, Angell on Carriers, § 525 ; Parsons 

on Uoutracts, Vol. 2, p. 226, et seq. 
Now, if it is reasonable and .,right, a social necessity, 

in .Massachusetts, in New York, in Ohio, in Nevada, 

where tile colored population is comparatively small, to 

have the colored and the white children educated in 

separate schools, how much more reasonable it must be, 

how much greater the social necessity in the States in 

which the colored people are so much more numerous, 

and where they have so recently ceased_ to be slaves. 

Public schools, however, are the creatures of the la.w, 

and they belong to the public. The law which aloue 

• 
• 
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gives the right to be educated at the public expense, may 
well impose conditions on the enjoyment of the benefac

tion ; and it may either have the children separated by 
sex or by race and color ; or, however unwi~e and inex
pedient such a measure might prove to be in the exist

ing state of public sentimeut, it may have them all, male 
and female, black and white, ·taught, confusedly, in the 
same schools, and in the same classes. . · 

Carriers of passengers occupy a position altogether dif

ferent. The vehicles and vessels which they use in their 
• 

business· do not belong to the public ; they are private 

property~ The law did not create property. There is 
no period in man's history· at which this right did not 
exist; and it owes its origin to the Yery .nature of man, 
to his instincts, to his wants, and his necessities, and 'to 

that Divine edict which gave him dominion over the 
earth and its other inhabitants 11.nd its fruits. One great 

• 

object of law is the pl'Otection of this natural right ; and 

while the use and enjoyment of property may well be 

subject to such regulations and conditions as the com· 
mon good may require, the law cannot invade the right 

of dominion, the right of ownership, by arbitrary restric

tions, limitations, impositions, which would virtually 
strip it of its value, its utility to the owner. 

Accordingly, it was properly held in Pennsylvania and 
in Michigan, and the rule rests upon principles which 
cannot be questioned, that the carrier not only has the 

right, in virtue of his ownership, and as an incident to 

his right of property, but it is also his duty, to separate 

• • 
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his passengers by sex and by colo!', in accordance with the 

prevailing public sentiment, and the requirements of peace, 

good order, decorum, the comfort and convenience of the 

public and his own interests. How much more reason

able, how much more necessary must such a regulation be 

in the States in which the colored people have so lately 

been released from a servile condition ; where they are 

so numerous, where they are, necessarily, inferior intel

lectually, socially, morally, to the educated colored peo

ple of Massachusetts, Ohio, New York: Pennsylvania, 

Michigan, most of whom were never slaves, and whose 
' 

opportunities for cultivation and improvement, moral, 

social, and inteJlectual, have been so greatly superior to 

those of the masses of the colored people of the South, 

born slaves, and many of them ignorant even of the 
alphabet. 

It is idle, it is utterly inconsequential, to call the feel

ing which makas this regulation necessary a prejudice. 

It is thejact, the existence of this feeling, which is to be 

dealt with ; and its wide-spread prevalence elevates it. 

far above mere prejudice. It is, indeed, one of the 

noblest instincts of humanity, pride of race. All the re

pulsion, all that keeps the coloreil and the white races 

apart in the United f:ttates, is the effect, the consequence 

of that natural instinct, that pride of race, without which 

no people can ever become truly great ; without which 

degrading illicit connections, or marriages scarcely less 

degrading, would soon fill the the land with a degener

ate progeny, possessing neither the best physical qualities 

• 
• 

• 
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of the black race, nor the best moral and intellectual 

qualities of the white race; and whatever tends to bring 

the two races, so clearly distinguished, so really distinct, 
• 

into such intimate association as would facilitate and 

encourage amalgamation, would soon prove destructive 

of the best interests of society, and would be most dis

astrous to prosterity. 

Misguided professors of a false philanthropy may talk 

about equality before the law, and from an unquestioned 

truth, which they do not comprehend, ~nd which they 

continually misapply, may deduce consequences, the 

most absurd and mischievous ; but statesmen, the true 

friends of social advancement, and of the rights and 

privileges of citizens, judicial tribunals and enlightened 

legislative bodies, will not turn a deaf ear to the teach

ings of such men as Chief J usticc Shaw, Justices Agnew 

and Manning, and Judge Hare, nor will they exclude the 

light of reason and experience. They must and will deal 

with the difficult and most momentous social prol:>lems, 

now forced upon us for solution, in a broad and catho

lic spirit, in all kindness and charity, with proper res

pect for the natural, constitutional and statutory rights 

of all ; and will seek to adjust the delicate race relations 

by wise and comprehensive measures, adapted to the 

actual condition of things. and designed to conserve and 

to promote the best interests, the prosperity, the security, 

the happiness of all. 

God made the white and the black races distinct; and . 

He separated them geographically, as plainly as He bas 

• 
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done by instincts, habits, color and physiognomy. This 

great law of separation cannot be violated with impunity; 

and the attempt to abrogate it, if persisted in, may have 

the story of its failure told in mournful characters, and 

in the expulsion or extermination of the weaker race . 
• 

The transportation of passengers in the United States 

is an immense btisiness, in which millions of capital are 
• 

invested. Rival boats, and numerous lines of railway 
• 

which touch the rivers and navigable waters, and tap the 

currents of trav.cl at aU important points, keep up the 

most active and powerful competition, which has already 

secured to the public all that seems attainable in speed, 

safl3ty and comfort, affording facilities a.nd accommodations 

which are far in advance of any possible requirements of 

the law, and have made it a luxury to travel. Pro

prietors of vessels and vehicles are compelled to conform 

to the taste ana covenience of travellers; and no carrier 

of passengers can afford, in the conduct of his business• 

to do violence to, or to disregard the feelings, the senti

ments, even the prejudices of the community at large. 

Whenever and wherever tho state of public opinion and 

the condition of society may require that colored passen

gers and white passengers shall be accommodated pro

miscuously, in the cabins and at the tables of steamboats, 

pecuniary interest, always sensitive, and stimulated by a 

sleepless competition, ~viii not be slow to perceive and to 

adapt itself to the change. In the meantime, it is not 
- • 

only safe, but it is wise to leave all that pertains to the 

mere details of accommodations to be afforded to passen-

• 

v 
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gers to the salutary influence of competition, and to the 
• • 

control of public opinion, which even legislation cannot , 
long oppose, and which, ultimately, shapes the law in 

accordance with its imperious behests . 

Passengers on steamboats are not huddled together, 
male and female, in the same apartments; and separation 

on the basis of sex .is a requirement of common decency. 
The ladies' cabin is set apart for the accommodation of 

female passengers ; and they, and their attendants, take 
their meals at a separate table, or at one end of a com
mon table. No one pretends that this uniform separation 

violates the law of equality; nor can it be tortured into 

an ass~rtion of the superiority of the one sex or the other. 

It is equally a necessity of the existing condition of 
society that separate apartments should be provided for 

the accommodation of white and colored persons at hotels 
and on steamboats and other conveyances, more par
t.iculady on boats navigating the Western and Southern 

waters, where the voyages are frequently of several days 
duration, and the passengers are lodged and dieted on 
board. Equality of comfort is all that any la.w can 

possibly require. Anything beyond this would be a 

laWlPSS invasion of the right of private property; and the 
fact is established, as stated by J nstice W yly in his dis-

. ~ 

senting opinion, that ther~ was no differenae in the com-
forts of the two apartments on the "Governor Allen." 

No law of the United States applicable to this case for

bids such s~?paration ; and no law of Louisiana has any 
snch effect, unless it be At·ticle 13 of the Constitution, 
and Act No. 38 of the Legislature of 1869 . 

• 
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• 

Equality requi1·es that all the rights which belong by 

.law to citizens, should be equally under the protection of 

the law, witbeut any distinction whatsoever. If the 1aw 

gives to every citizen, white or black, the right to go on 

board a passenger steamer and to choose his apartments 

and accommodations at pleasure, then that right is under 

the protection of the law, and it may be legally enforced. 

But it has been shown that no such right exists. On the 

contrary, the owner of a boat, while· he is compelled by 

law to carry the passenger if he have room and suitable 

accommodations, is under no legal obligation to furnish 

him a spacious stateroom, much less to seat all his pas-

8engers at one table, or to supply them with luxuries and 

elegancies, to which the great mass of travellers are 

strangers at home. 

· What may be the· meaning of the words in the first 

section of Act No. 38, " or shall commit any act tending to 

injure the business of the carrier, prescribed for the manage
ment of his business, after such rules and regulations sltall 
have been made known," can only be matter of coujecture . 

• 

If it be admissible, in construii1g a statute, to guess at the 

idea which the Legislature intended to express, it might 

uot be difficult to supply words which would express that 

idea... But there would always be 1.he risk that the guess 
might be merely the result of the impressions and ideas 

of the guesser, and not in accordance with the legislative 

will, which the words actually used have failed to 
-

develope and express. If' the intention of the Legis-

lature was to authorize carriel's to protect themselves 

• 

y 
• 
I 
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against the acts and conduct of passengers injurious to 
their business, the word~ used in the act, as just quoted, 

might be associated with other words, which the Legisla

ture did not choose to use, so as to rnltke the clause read 

thus : '' Ot· shall commit any act tending to injure the 

business of the carrier, or shall refuse trJ obey the rules and 
• • 

regulations prescribed by the carrier fot· the management 

of his business." 

The words italicised are not in the. text, as originally 

promulgated in 1869, nor are they in t~e re-enactment, 
Revised Statutes of 1870, both of which are identical ; 

so that the supplied words, if they do. express a very 
good meaning, were not omitted accidentally. The Re-

• 

vised Statutes were enacted as a body of la.ws, signed by 

the Speaker of the House, the Lieutenant-Governor, as 

President of the Senate, and appro-ved and signed by the 

Governor, on the 14th of March, 1870. See last page of 

Revised Statutes. 
It would be a very dangerous precedent for a judicial 

tribunal, in construing a statute, especially one involving 

8Uch serious consequences as this does, to supply words 

which . the Legislature, dealing with ,the same subject 

twice in consecutive years, has not chosen to use; and 

the words used on these two occasions must be taken to 

express all that the Legislatur~ desired and intended to 

enact as law. 
It will be obset·ved that the whole of the first section 

preceding the proviso, relates exclusively to causes for 

which the carrier may refuse to admit a person to, or may 

• 
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• 

expel him from his conveyance ; and that there is not a 

single one of the seveml causes enumerated which would 

not authorize the carrier, in any part of the civilized world, 

to refuse to admit a person as a passenger, or to expel 

him after admission. This right of r he carrier does not 

depend upon any law of Lonisiana, nor yet upon any • 

law of the United States; but it is inherent, t·esnlting 

from the relations existing between the carrier and his 

passengers and the public generally, and the carrier's 

right of dominion and control over his own property a 

right given to man by the Creator, which codes :1nd stat-

. utes are bound .to respect .. and are designed to protect. 

The proviso relates only to rules and regulations making 

discrimination on account of race. and color ; and the re-
• 

mainder of the section differs, in no respe~t. from the 
• 

general, unwritten law applicable to carriers of pas· 

sengers. 

Now, the defendant in erro1· was not refuqed admission 

. to the conveyance, the boat ; nor was she expelled there

from after admission. The statute undertakes to enu-
• 

merate and define the causes which authorize the carrier 

to refuse to admit a person as a passenger, or tn expel 

him after admission a right which exists by the general 

common hw, the great unwritten law of the civilized world. 

independently of this statute, or of any law of Louisiana. 

The only wrongs which the statute contemplates and pro

vides for, are, the refusal of the carrier to admit a per· 
-

son as a passenger, and the expulsion of the passenger 

after admission, where no one of the several enumerated 

causes exists . 

• 

• 

• 



• 

37 

' As the stntute stands, all that is said :Lbout rules and 

. regulations is without meaning ; but, eking out the mean
ing hy supplying words which the Legislature might h:we 

used if it really intended to enact what these words ex
press, all that would be expressed about rules anr-1 regula
tions, wonld be that the refusal to obey the rules and 
regulations, prescr\bed by the carrier for the manage
ment of his busine~:3. would aut horiz·~ the expulsion of 

the passenger, pro,riderl sueh rules and regulations mi\ke 
no discrimination on account of t·a.ce or color. The first 
clause of the first section of the act contemplates and 
recognizes two acts of lawful anthority by the carrier :. 
One the refusal to admit a person as a passenger for the 
several causes enumerated, the other, the expulsion of 
the passenger for the same causes. The proviso is not a 
general prohibition of discrimination by the carrier on 
account of race or color. It cannot be stretched beyond 
the design to limit the right to expel a passenger, for a 
violation of the rules and regulations prescribed by the 
carrier for the management of his bnsinese, to those cases 
in which such rnles and regulations make no discrimina
tion on account of race or color. 

This is too obvious to justify discussion ; and it would 
!:ave sufficed merely to make the statement but for the 

extraordinary decision of the Supreme Coul't of Louisiana, 

under review. 

Tne statute provide~; for two wrongs only : 

1. The unlawful refusal of the carrier to admit a per

sou as a passenger . 

• 
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• 

2. The unlawful expulsion of the passenger after ad-
• • 

llllSSlOH. 

The case stated in the petition, the complaint, falls un

der neither of these categories. Defendant in error was 

not refused admission as a pas(3enger, nor was she ex

pelled after admission. On the contrary ; she went on 

the boat, and remained on board, and she was couveyed 

to her place of destination. Her complaint is, that a dis-
• 

crimination was made against her, on account of her race -
and color, and that she was refused accommodations in 

• 

the ladies' cabin. She does not pretend that the accom-

modations which were offered to her iu the bureau were 

not equal iu corntort to those afforded in the ladies' 

cabin. If she cannot rt:!cover under the Article of the 

Constitution aud Act of the Legislature of Louisiana, 

which do not seem to met:t the exigencies of her case, 

· she must be rt:!mitted to the general law applicable to 

carriers of passengers, no principle of which was violated 

in this case. She went on board with full kuowledge of 
• 

the accommodations which would be afforded her. There 

was no riola.tion of any contract between her and the 

carrier, and no wrong was done to her which could sup

port a claim for vindicti \'e damages. If she occupied a 

rocking chair iu the recess, and took there the two meals, 

supper and breakfast, all that she required on her short 

voyage, it was her deliberate choice her preferdnce for 

these accommodations, rather than the stateroom, and 
-

the accomlliodations which she might ha\'C had ~n the 

bureau. Passengers on steamboats, especially in hot 

• 

• 
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weather, do not usually remain in their stateroom~, ex

cept when they go there to sleep. They prefer to bE:' on 
the gnard::s, or in ft·ont, or in th1~ cahin, or in the recess; 

• 

and a seat in a rocking ·chair, during a shot·t July night, 

ou a steamboat, cannot be very uncomfortable· to a per
son in ordinary health. There is not the slightest founda

tion for actual damage in t8is case ; and it is difficult to 
perceive how the defendant in error, could have been 

entitled to $1000, punitive (1.\mages. She did not ask 

for an increase of the judgment of the lower court, as the 

Chief Justice significantly remarks. If Rhe had done so, 

there is no telling what amount might have been nllowed 

her by the Supreme Court. 

The object of the discussion, thus far, has been to 

establish these propositions : 

1. That the regulation, by which separate apartments 

were assigned to colored passengers on the " Governor 

Alleu," was, in all respects, reasonable, wise, aud neces

sary for the due performance of the public duty of t.he 
carrier to the community at large, and for the proper 

protection of his own property and interests, and for the 

management of his owu business. 

2. That the right of the carrier to make and enforce 

this regula.tion is au incident to his right of property, of 

which the law cannot deprive him, any more than it can 

deprive him of the property itself. 

The Supreme Court of Louisiana applies the Article of 

the Constitution and Act of the Legislature to the case 

• 
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made by the pleadiug:-1; and it decid~s that the carrier 

has no right to prescribe the rule in question. In thus 

rlecidiug, the court invades the right of private property . 
• 

It deprives a citizen of his property without any process 

of law whatever. For, if a carrier cannot make and 

ecforce such regulations as experience has shown to be 

necessary for the comfort and safety of his passengers, 

and for the promotion of his own interests as a carrier of 

passengers, then the owner, the carrier, is virtually de-
• • 

prived of his property, the conveyance, because he is 

deprived of the right and the power to use it profitably 

in the only business for which it is adapted and designed. 

Wha.tever might be found to be the meaniug and effect 

of the Article of the Constitution and Act of the Legis

lature uf Louisitl.na., under coHsidemtion, by applying to 

them the ordinary rules of criticism, there can be no doubt 

as to the interpretation put upou them by the Supreme 

Court of Louisiana. rl'hat Court says the meaning is, 

tha.t carrier:; of passengers are forbidden, under heavy 

pecuniary liability, to provide aud assign to colored 

passenger apat·tmeuts and accommodations separate 

from those pmvide.J for and assigned to white pa.ssengers . 
. 

From the wordiug of the act : " All persous engaged, 

w~tkin thi8 State, in the busiuess of common carri~rs of 

passenger::~," it might be supposed that the Legislature had 

some idea that its authority to deal with the subject was 

limited to carriers of passeug~rs pursuing their business 

wholly within tl~e State; but the Supreme Comt of Louisi

ana. decides, iu tllis case, that a ~steamboat, emolleu and 

• 

• 

• 

• 
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licensed for the coasting trade, a common carrier of 

passengers and cargo, pursuing that business on the 

Mississippi river, a public navigable water of the United 

States, between the port of New Orleans, in the State ·or 

Louisiana, and Vicksburg, in the State of Mississippi, is 

subject to this prohibition. · 

It is obvious that such a separation of passengers is 

reasonable, conducive, nay, necessary, to the preservation 

of peace, good order, decorum, and the comfort of the 
• 

great mass of the traveling public, as well as to the pro-

tection and promotion of the business· and interests of 

the carrier. The owner of the conveyance, the carrier, 

has the right to prescribe this separation, as one of the 

rules for the management l,lnd conduct of his business, 

and to require those who choose to become passengers on 

his conveyance to submit to it, unless such rule is forbid

den by competent law-making power and authority, 

The Supreme Court of Louisiana decides, in this case, 

that Article 13 of the Constitution and Act No. 38 of 

the Legislature of 1869, forbid snch separa:tion, and that 
• 

they are valid and obligatory. 
' 

It is plain that this prohibition, thus interpreted and 

applied, is intended to regulate und control the business in 

which the steamboat ·• Governor Allen" was employed; 

and that business was navig1\tion and commerce, between 

different States. Two questions remain to be consi

dered: 

Fmsr. Do this Article of the Constitution and Act of 
• 

• 
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• 

• 

the Legisia.ture of Louisiana, conflict with Article 1, Sec-

tion 8, clause 3, of the Constitution of the United 

States? 

· SECOND. Do this Article and Act of the Legislature 

• 

• 

conflict with Article 14, Section 1, of the A.mendments 

to the Constitution? 

FIRST. Th.e first section of the Act in question was evi- · 

dently intended to enumerate, limit and defiqe the causes 

for which the carrier may refuse to admit a person as a 

passenger, or may expel him after admis::~ion ; and it is 

equally clear_ that this Article and Act of the Legislature, 

as interpreted and applied by the Supreme Court of 

Louisiana, forbid the carrier to separate his passengers 

on account of race or color, as he would otherwise have 

the right to do. In both senses, these provisions attempt 

to control and regulate the business of the carrier ; that 

is, to subject him to the terms and conditions prescribed, 

upon which, alone, he is to be permitted to conduct his 

business. Was that business such commerce as Article 

1, Section 8, clause 3, of the Constitution of the United 
States empowers Congress to regulate ? 

• 
1. It would not be possible for the business of the 

carrier to be conducted with profit to himself, or with 

convenience to the public, if that business were subject 
• 

to the conflicting rules, conditions and restrictions 

which might be prescribed by the laws of' the several 

States within which he might choose to employ 

his vessel. Numerous steamboats, aggregating a 

-
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vast tonnage, are employed in this business on the 

Mississippi, the Ohio and their tributaries. Seven 

States am bounded by the Mississippi between New Or
leans and St. Louis; and a' boat going from New Orleans 

to Pittsburg passes along the borders of eleven States. 

Boats receive and discharge cargo and passengers, and, 

for that l'urpose, stop at landing places, in all the several 
States on their respective routes. If one of these States, 

• 
Louisiana, can define the causes for which the carrier 

' 

may refuse to receive cargo or passengers, or fo.r which 

he may expel a passenger ; or can prohibit the separation 

of passengers on account of race or color, each one of 
the other States might .prescribe wholly different causes, 

which, alone, would justify such refusal or expulsion 

within their respective -jurisdictions ; or might require 

the separation of passengers on account of race or color. 

The power to forbid by law implies, also, the power to 
• 

give the sanction of law to that which is not malum in 

se. One St<l.te might prescribe rules for the transporta

tion of gunpowder and other explosive and combustible 

articles ; while another State might establish different 

and conflicting rules ; and the carrier might thus be sub
jected- to actions for damages, or to prosecutions, in one 

of the States on his route, for doiug tha.t which others of 

the States authorized and requir·~d him to do in the pro-
• 

If one of the States, Louisiana, secution of his business . 
• 

can give colored passengers on a steamboat, plying be-
tween different States, the right to recover vindictive 

damages for being separated from the white passengers, 

• 

• 
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• 

any other State might give the white passengers, on the . 
• 

same voyage, the right to recover like damages for being 

forced into association and contact with the colored pas-
• • 

sengers. No business could live under such condi

tions ; and uniformity in the regulation of inter-State 

commerce is an absolute necessity. 

It was for the purpose of establishing uniformity in 

the laws controlling this business, in view of the public 

interest and convenienc~. that th~ power to regulate 

commerce among the several States was given to 

Congress : and the decision in Gibbous vs. Ogden, 9 

Wheaton, has established the construction that the inter

course which consists in the transportation of passengers 

and cargoes, by m~ans of ships and other vessels plying 

between different States, is •·commerce among the 
• 

several States," within the meaning of the Constitu-

tion. • 

Commerce is regulated, as well by rules which operate 

directly upon the persons who engage in ii:, as by rules 

which apply to the instruments, the vessels, the convey

ances by which il is conducted; Wheeling Bridge case, 

18 Howard ; and a rule whiCh the owner of the convey

ance is required to observe in the conduct of his business, 

is as much a regulation of commerce as the rule wl1ich 

subjects a steamboat to inspection in hull and machinery, 

or which requires cet·tain appliances, apparatus, outfit, 

and constt·uctiou, designed for the_safety and comfort of 

passengers ; or that which requires enrollment and 

license for the coasting trndc, 

' 

• 

•• 
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As the owner of the boat in this case, was engaged, 

and employed his boat in the transportation of passen

gers and cargo, any rule which he was compelled to 

observe in the conduct of that business. and having refer

ence only to that businefls, was necessarily a regulation 

of that business ; and as that business was commerce, 

and was conducted between different States, any rule 

which controlled that business, on any part of the route, 

was a regulation of "commerce amon.g the sever:\l 

States." 

The Act of Congress, approved 28th February, 1871, 

entitled "An Act to Provide for the Better Security of 

Life on Board of Vessels Propelled in Whole or in Pa\'t 

by Stenm, and for other ·purposes," is a regulation of 
' 

commerce; and it embodies all the rules to which Con

gress has chosen to subject vessels propelled by steam as 
contradistinguished from vessels otherwise propelled. 

Section 41 of this Act is remarkable : 

''All steamers navigating the lakes, bays, inlets, 

sounds, rivers, harbors, or othet· navigable waters of the 

United States, when such waters at·c commnu highways 

of commerce, or open to general or compt'titive naviga

tion. shall be subject to the pl·ovisions of this Act.'' 

The proviso excepts publi.: vessels of' the United States, 

nsscls of other countri.l.!s, and bo;\tl'l uu.vig.~ting canals 

exclush·ely. 
• 

Many of the waters specified in tbi:; section are wholly 
within a State; as the harbor of New Orle,ms, for exam· 

ple, which is wholly within the State of Louisiana; u.nd 

' 

• 
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numerous vessels, propelled by steam, are engaged in 
service within the harbor, such as towing and moving 

ships and other vessels. There are steamboats plying 
between New Orleans and landing places on the Missis-

• 

sippi river, some above, soin~ below the city,. wholly· 
within the State of Louisiana. Others ascend the is
sissippi to the mouth of Red river, and go up that river 

0 

to Shreveport; and others, again, enter the Ouachita, 
and go up that river to Monroe, the whole rout<: in each 

0 

one of these cases, being within the State of Louisiana, 
although the Red river is navigable and na\'igated above 
Shreveport, into the State of Texas and the Indian Ter
ritory; and the Ouachita river is navigable and navigated 
above Monroe into the State of Arkansas. These boats 
are all common carriers of pas~engers and cargo; but 
their business is not ''commerce among the several 

• 

States," in the restricted sense which would apply the 

phrase only to voyages from a port in one State to a port 
in a different State. · 

0 

Obviously, Congress cannot regulate this commerce if 
its powers are limited to interstate and foreign voyages. 
And yet, this act of 1871, subjects all vessels propelled 
by steam, navigating the public waters of the United 

States, to the same rules and regulations, whether they 
extend their voyages into other States, or limit them to 
one State. Whence comes this power! 

This Court havmg decided that ''navigation," on the 
public waters of the United States, is subject to thtl 

regulating power of Congress, Congress must exercise 

0 

• 

• 
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power and control over these waters, ·the highways on · 
• 

which commerce between different States and foreign 

countries is conducted, in whole or in part.. The com

merce which exists between New Orleans and the se~

ports, foreign and domestic, with which it has inter~ 

course through the mouths of the ississippi, and that 

which exists between New Orleans and the vast empire 
· watered by the Mississippi and its tributaries, could not 

be conducted with convenience or safety, if the numerous 
' 

steamboats, plying wholly within the State of Louisht.na, 

might be navigated by reckless or incompetent persons, 
by whose negligence or want of skill, the lives and 

• 
property afloat on vessels engaged in inter-State or 

foreign trade, whether prosecuting their voyages, or 
moored at the wharf, would be exposed to the risk of 
collisions, or explosions, or fire, which, occur too frequent~ 

ly from inexcusable negligence, notwithstanding the 

wLolesome regulations to which Congress has subjected 
all American merchant ve~:~sels propelled by steam, na

vigating any public water of the United States . 

. The Constitution having vested in Congress the power 
· to regulate commerce with foreign countries and among 

the several States, it was not difficult to deduce from the 

terms and the purposes of the grant the power and the 
duty of Congress to place that commerce, at its every 

stage, within the United States, under proper regulation 

and protection. Accordingly, it subjects the commerce 

which is carried on by means of steam vessels navigating 

wholly within a State, on the public waters of the U oited 

• 

• 
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States, which are, in whole or in part, the highways of · 

inter-State and foreign commerce, to the rules and regu

lations without which that commerce might be interfered 

with or endangered. The vessel, no matter whence she 

comes nor whither she is bound, must keep a proper 

lookout ; must display certain lights ; must observe cer

tain rules, and give certain signals when meeting other 
• • 

vessels ; musi sound fog whistles at prescribed intervals ; 

the boilers and machinery must be subject to certain in· 

spection j captains, mates, pilots and engineers must be 

examined by public officials, be classified and obtain 

,license, without which they cannot serve in their respec

tive capacities ; and the boat itself must be enro1led and 

· licensed, a sine qua non, the full authority of the Govern

ment of the United States to pursue the ~oasting trade, 

without which no steamboat can be employed in that 

business . 
. 

Section 41, of the Act of 1871, derives its authority 

from the manifest fact that Congress cannot exercise its 

unquestioned power to regulate commerce among the 

several States and with foreign countries, if it cannot, 

also, regulate and control the na,•iga.tion by steamboats . 

of any public water in the United States, on which inter

State and foreign commerce is conducted, in whole or in 

part. Although many of the steamboats which arrive 

at, nnd depart from, the port of New Orleans, perform 

their voyages entirely within the State of Louisiana. few 

of them make a trip without either passengers or cargo 

coming from or destined for ports and places in other 
• 

• 
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States, or in foreign countries. Such boats are auxilia~ 

ries to inter-State and foreign commerce, the promoters of 
• 

that commerce, either at its inception, or in its interme

diate or its final stages; and the power to regulate inter

State and foreign commerce would be wholly inadequate 

to the purposes contemplated, if it extenrled merely to the 
persons and the vessels directly engnged in inter-State or 

foreign voyages. To be effectual, this power must extend 
• 

to the entire bu~iness of navigation and commerce on the 

public waters of the United States on which inter-State 
and foreign commerce is carried on, although some of the 

vessels engaged in this navigation never extend their 
l 

voyages beyond the limits of a single State, or some of, 

the passengers, or part of the cargo, on an inter-State voy~ 

age, may be destined for ports in the State in whic~ the 
voyage begins. 

This doctrine is clearly recognized in Foster vs. Daven

port, 22 Howard, 245, and in Sinnott vs. Davenpm·t, in 

the same ·volume. An ~ct of the Legislature of Ala

bama required the owners of steamboats navigating the 

waters of Alabama, before leaving the port of Mobile, to 

file in the office of the Probate Judge of Mobile County, 

a statement in writing, setting forth the name of the ves

sel, the names and residence of the owners, and their 

respective interests in the vessel. In Sinnott's case, the 

boat plied between the port of Ne\v Orleans, and ports 
and places on the Alabama river ·; in Foster's case, the 

• 

vessel was a towboat, used also as a lighter, and engaged 

exclusively in the domestic trade and commerce of the 

• 

~ 
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State, on the water8 of Mobile Bay ; and both the boats 

were enrolled and licensed for the coasting trade. In 

both cases this court decided that the act in question 

was an attempted regulation of commerce ; that it was 

an infringement of the right conferren by the license, and 

that it wns in conflict with the power to regulate com .. 

merce, which the Constitution has vested exclusively in 

Congress. 

It would cause the most inextricable confusion if a 

boat, leaving the port of New Orleans, bound for Vicks

burg, were subject to the laws of Louisiana with respect 

to that pdrt of the voyage, which is wholly within the 

1 State of Louisiana, and to the passengers or cargo re

ceived and to be discharged in that State; to the laws of 

Mississippi with respect to passengers or cargo received 

and to be discharged in that State; and to the laws of the 

United States, with respect only to the cargo and passen

gers received in one of the States, to be discharged in 

the other. Where the voyage is inter-State, all that per-
• 

tains to it, ft·om the port of depa_rture to the port of 

ultimate destination, is subject to the regulating power 

of Congres:,;. 

It can make no difference, therefore, that defendant 

in error embarked at New Orleans, and that her place 

of destination was within the State. The · article of 
• 

the Constitution and act of the Legislature of Louisiana 
• 

attempt to regulate the business in which the boat was 

engaged. They prescribe rules for the conduct of that 
• -

business ; and that bnsiness was navigation on a public 

• 
• 

• 
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water ofthe United States, intercoul·se, commerce between 

different States which is not only subject to the regula

ting powe1· of Congress, along the entire route, from the 

inception to the termination of each and every voyage, 

but which the Cougt·ess has regulated, in the most 
• 

minute details and· particulars, by numerous acts, from 

1789 down, particularly, by the Act of 28th Febt·uary, 

1871. 
Congress has regulated this commerce by providing for 

• 

the sale, and for recording eouveyauces and mortgages of 

~hips and other vessels; enrollment at the customhollse 

of the district in which the owner t·esides ; the character 

of iron to be used in the manufacture of steam boilers ; 

tests to which boilers ~r~ to be subjected ; the trans

pot·tation of certain daugerous articles ; nnmber or pas

sengers to be canied ; liability for jewels, bullion and 
• 

other val•tables ; watch to be kept in the cabins at night; 

by enforcing compliance with all the provisions of the 
' 

Act of 1871, applicable to steamboats, inchtding the 

rules relating to inspections, qualifications aud ·license of 

officers, signals, lights, boats, axes, pumps, valves, floats, 

life-preservers, ap.pliances, apparatus, outfit, etc.; aud 

by requiring and granting a. license for the coasting trade, 

which cannot be obtained until all the requirements of 

the laws of the United Sta.tl:!s have beeu complied 
with. 

These requiremeuts constitute the terms and condi

tions which the Government of the United States has 

chosen to impose upon the business, the coasting trade ; 

• 
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and the license is the evidence lha.t these terms and con
ditions have beeu fully complied with, and of the right 
• 

and title of the owner to employ his boat in the specified 

t •·a.rie. 

2. The suprem~:: law of the land gives the right to pur
sue the coasting trade, on th~ terms and conditions which 

it. has seen fit to prescribe ; and no State can interfere 
• with this right, either to abridge or to enlarge it, or to 

subject it to any terms ot· conditions whatsoever. 
• 

It would be easy to demonstrate the necessity for uni-

formity in the regulation of commerce among the several 
States. and to show that the whole powl~r over the sub

ject mnst be vested in Congreils, exciusively. in order to 
secure thir;~ uniformity. But this Court would not listen 

patiently to argument in support of principles long since 

established, and recognized by an unbroken current of re

peated decisions. It suffices to cite the following. among 

the numerous cases in point = Sturges vs. Crowningshield, 
• 

4 Wheaton ; Houston vs. Moore, 5 Wheaton ; Gibbons 
vs. Ogden, 9 Wh~>aton ; Ogden vs. Saunders, 12 Whea-

. ton ; Brown vs. Maryland, 12 Wheaton ; Boyle vs. 
Zacharie, 6 Peters; Prigg vs. Commonwealth, 16 Peters, 

pp. 617. 618 ; Passenger Cases, 7 Howard, pp. 400, 414, 

464 ; Wheeling Brirfge case, 18 Howard ; Sinnott vs. 
Davenport, 22 Howard ; Foster vs. Davenport, 22 How
ard ; Gilman vs. Philadelphia, 3 Wallace. 

The power granted to Congress is exclusive ; and the 
whole subject has be<!n plai!ed beyond the reach and ~on-

-
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trol of the States, so far as those vessels are concerned of 

which the Government requires, and to which it grants 

enrollment and license for the coasting trade. 

It may not be out of place to observe that Congr 

by the Act of 1st, March, 18'75, attempts to formulate and 

declare the right of "all persons, within the jurisdiction 

of the United States, to the full and equal enjoyment of 

the accommodations, advantages, facilities and privileges 

of inns, publi~ conveyances on land and water, theatres 

and other places of public amusement." It may be that 

Congress has exceeded its powers; that it has trespassed 

upon the right of private_ property ; and that it has in

vaded the domain of State authority, so far as inns, 

theatres and other places of public amusement are con

cerned ; but, so far as the Act relates to common carriers 

of passengers, it is an assertion, by Congress, of the right 

to regulate commerce, by enforcing equality of rights on 

public conveyances. 

It would be a strained cqnstruction of this act t o say 

that it prohibits such separation of passengers as de

cency, good order, and the comfort and convenience of 

the community at large require, and as the carrier's 

right of private property may authorize him to establish 

aud insist upon; hut it docs require equality of comforts 

in the accommodations on public conveyances, which is 

perfectly compatible with the t·ule of separation. 

This act, as already strLted, was passed nearly three 

year:'J arter the cause of mction propoundl!d in this case 

arose; and while it C<\lmot be invoked for the benefit of 

• 

•• • 
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defendant in error, i.t serves to show that Congress assumes 

jurisdiction and control of the equality of rights on all 

publjc couveyances: and, by all the analogics1 if the power 
• 

thus asserted is vested iu Congress, it does not belong to 

the States; nor could it be exercised by them, since no 

State can give extra-territorial effect to its legislation. 

SECOND. The article of the Constitution, and act of tlu 

Legislature of Louisiana, in so fa.r as they forbid •the 

carrier to presoribe reasonable rules and regulations for 

the use of his boat, in the conduct of his business, such as 

the co~tort and convenience of the public generally, and 

his own interest require, attempt to deprive hun of hts 

properly without due process of h\W, The right to use 

his property, in the cnly uusiness for which it is adap:ed, 

in subordination to the regulating power alone, is as 

much his property, and is as valuable to him as the thing 

which he so uses. 

The license confers the right to use the boat in accord

ance with its terms; and the right thus conferred is 

as much the property of the owner as the boat itself. 

When any State attempts, whether by itsConstitution, or 

b~- act of the Legislature, to deprive the owner of the 

full, free and perfect enjoyment of this right, or to 

abridge it by subjecting it to terms and conditions, such 

attempt is in violation of Section 1, Article 14, of the 

Arnendmeuts to the Constitution ; and is, moreover, an 

iuvasion of that supremacy which, by Article 6, clause 2, 
belongs to the Jaws and Constitution of th~ United 

States. The liceuse would be a cheat and a delusion if -
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any State .could interfere with the exercise of the right 
which it professes to give, or could require anything to 
be done in order to pursue the business which it pro

fe~ses to permit and to authorize. 
• 

It seems clear, therefore, that the article of the Con-

stitution and act of the Legislature of Louisiana, as in. 

terpreted and applied by the highest judicial authority 

in the State, are in conflict with and violate Article I, 

Section 8, clause 3, of the Constitution of the United 
States, and Article 14, Section 1, of the Amendments to 

the Constitution; and that the judgment of the Supreme 

Court of Louisiana is erroneous, and should be avoided 
and reversed. 

R. H. MARR, 
• 

Of Counsel for Plaintiff in Error. 

NEw ORLEANS, December, 1876. • • 
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JOHN G. BENSON, PLAINTIFF IN ERROR, 

versus 

~Ins. JOSEPHINE DECUIR, DEFENDA.."l"T IN ERROR. 

--·-· -
• 

ARGUMENT FOR DEFENDANT IN ERROR. 
• 

• 

The basis-misconception into which plaintiff in error 
has fallen in his writ of error to your Honorable Court is 

this: That the law respects the rights of pro:.erty more 
than it does the rights of man. The reverse is the truth. 

The law is not capable of having a nobler object than to 
conserve personal rights. Those of property are subsidi
ary to these. "There· is more or the Constitution of the 

United States than a regard for property, or the regula
tions of commerce. That instrument owed its origin as 
an irrepressible:assertion and vindication of the manhood 

of man. 
If Captain Benson has rights over his property which 

are protected by the laws, Madame Decuir has rights as 

a per:-mn which are also protected, and if there arise a 
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' 

bare question or conflict as to the relative value of these 
rights, his rights over his property must fall before her 
rights, as regards her own person. If she, as a person 
and as 1t citizen, has rights equal to him, and be equal 
before the law to him in the exercise of saiq right, he 

cannot allege his rights over his property in derogation of 
her rights as a citizen, under the law. The Constitution 
of the United States cannot be held to be naturally self
repugnant and contradictory. If even the act of the 
General Assembly of the State of Louisiana, No. 38, ses

sion of 1869, were repugnant to section 8, article 1st of 

the Constitution of the United States, then the said con
stitution is repugnant to itself in its 1st section, article 

• 

14th, and its 15th article, section 1st which cannot be 
admitted; for the organic basis of the government of a 
country cannot be held by your court to involve absurdity 

• 

and incongruity. But there is no such collision. Con-
gress may regt!late commerce between the States. The 
constitution, by an irrevocable fiat, has fixed the rights of 

persons. Madame Decuir asserts a violation of personal 
rights of equality before the law as a citizen of the State 
of Louisiana, and of the United States. Slie says plaintiff 

in error has trenched on said right as a person, and made 
an inadmissible discrimination again~:~t her because she is 

• 
a colored person. Hence no right of Captain Benson's 
property is, in the nature of the case, involved. Her cit

izen's rights were involved. He says, because she is a 
colored person, she mu~t be depriv~d. She answers, color 

is not an element of <'itizenship. The 13th article of the 

• 

• 

• 
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constitution of the State of Louisiana, and the statute of 
1869, No. 38, of said State, and the articles of the consti

tution of the United States above referred to, expressly 

abolish the consideration of color, where the rights of 

citizenship are at issue, and hence her rights to equal 

privileges before the law would, as intimated in the opin

ion of the Supreme Court of Louisiana, have existed, 

though no such act as No. 38, session of 1869, had ever 

been passed. 
The said act is not the exclusive basis of the opinion of 

the State court. Hence, if her rights, under general law, 

exist as a citizen, it is even questionable whether your 

Honorable Court have jurisdiction of this case by writ of 
error, as it cannot he held that general law is repugnant 

• 

to the constitution of the United States, or that the stat-

ute of any State asserting the common equality of all its 

citizens, draws in question any law of CongreHs. See 13 

Wallace, 287. The statute No. 38 must be viewed as 

declarative of what the law is, with respect to all citizens. 

Certainly the constitution of the United States, and all 

the laws of Congress, of recent years, are in harmony 
with this equality. Had the statute declared an inequal-

. if.!J, and established grades of citizens, and distinctionson 
account of color, then, indeed, it would have been uncon

stitutionul. The 14th article of the constitution of the 

United States says, "all persons, born or naturalized," 
c'>tc .. "are citizenR of the United States, and no State shall 

• • 

make or enforce any law which shall abridge the privi-

leges o•· immunities of citirr.ens of the United States." 
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The 13th article of the constitution of Louisiana, says: 

"All persons shall enjoy equal rights and privileges upon 

any conveyance of a public character," etc. The act of 

1869, states in substance, no common carrier shall make 

rules discriminating between persons on account of color, 

etc. These several constitutions, and the act No. 38, in 

pursuance thereof, all relate to the rights of persons, and 

are in harmony with each, and are all on the same sub

ject matter, and must be construed in pari materia. It is 

a mere perversion of the reasoning faculty to ignore those 

articles of the constitution of the United States, which treat 

specifically of the rights of persons, when plaintiff in error 

alleges that State constitutions, or State statutes on the 

rights of persons, are repugnant to the constitution of the 

United States in the articles of it which relate to things 

of commerce. Things should not be compared to dissim-
. 

ilar, but to a thing sni generis. If the steamboat H. ·w. · 
Allen be enrolled and licensed under the laws of the 

United States, for purposes of commerce between the 
different States, this does not detach Captain Benson, its 

commander and owner, from all immunity from a State 
• 

penalty for infringing the personal rights of a passenger 

in a contract for a passage, commencing and ending within · 

the bounds of the State of Loui~;iana. Congress, by the 

8th section of the first article of the constitution of the 

rnited States, may regulate commerce between the seve

ral States. The Yoyage of the plaint~ff in the Stat(> 

court, commenced and ended in the State of Louisiana. 

It was not a matter affecting several States, so far· as thE' 
• 

• 

• 
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parties to this suit are concerned. The word "com-
• 

merce," generally refers to the exchanging of commodities 

between different countries or States .. Passage in a 

steamboat from the parish of Orleans to the parish of 

Pointe Coupee, in Louisiana, is not :'commerce between 

the several States." The gist of this action is not a thing 

commercial in its character. Defendant in error has 
• • 

r.v~.ting to do with the steamer H. W. Allen, except as ~n 

ordinary means of conveyance between New Orleans and 

Pointe Coupee parish. The words, ''commerce between 
the States," do not extend to that commerce which is 

completely internal and carried on between different 

parts of the same State. See 9th Wheaton, p. 1. Still 

less does the power of review possessed by your honora~ 

ble court extend to such a case as this, where not com~ 

merce, but the. personal rights of a passenger, traveling 
between the ports of the same State, are involved. "The 

limitations of the pow~r of Congress over commerce * * 
necessarily exclude from federal control all that commerce 
which is carried on within the limits of a State, and does 

not extend to or affect other State8." See lOth Wallace, 
• 

557. In numerous decisions, the basis of which is 9th 

Wheaton, 1, quoted above, your court say: "'rhe act of 

1852 cannot be applied to steamboats navigated within 

the body of a State. It i~ well settled that the con
stitutions! power of Congress does not embrace the purely 

internal commerce of a State.'' In 20th Howard, page 

84, your court say : " The Supreme Court has no 
jurisdiction to inquire whether a statute of a State 

• 

• 



• 

[ 6 J . 

conflicts with the constitution of the State, and to declare 

it void for that reason." Hence the present question 

before your Ho~ors is simply whether act No. 38, of the 

General Assembly of Louisiana, session of 1869, conflicts 
• 

with the constitution of the United States. Of course 

this statute can have no extra State force. Its effect is 

~olely within the limits of Louisiana. It <:ontains, indeed, 

nothing that is new law, excepting merely that when

ever common carriers make rules and regulations, such 
' 

rules, etc., shall not specially dscriminate between, or 

operate unequally un whites or colored persons. It 
iR prohibitory. It says to common carriers: " Make 

rules and regulations, or by-laws yon have the right; 

but let such rules operate .equally on white and colored 

persons; make no discrimination against the colored pasM 

:-~engers, on account of color merely." Now what article 

of the conRtitution of the United States, or what law of 

Congress is infringed by this? Is there any article or any 

law which says common carriers have a right to distinguish 

on account of no lor? What conflict exists? Certainly the 

article or laws referred to by plaintiff in error contain no 
• 

such inhibition; nor is any repugnance shown. Because 

the plaintiff in theState court, a woman of culture and 

refinement, in going from New Orleans to another point 

in the State of Louisiana, may wish a ~eat at the table 
• 

or a room in the ladies' cabin, surely this is not a violent 

inva.<sion of the right of congress to regulate commerce 

between the States. The constitution of the United 
-

States doeH not discriminate on account of color. It calls 

• 

• 
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all citizens, and says article 14th: "No State shall make 

or enforce any law which shall abridge the privileges -or 

immunities of citizens of the United States." Heuce the 

act No. 38, so far from being in collision with the consti

tution of the United States, is in direct subserviency to it. 

This act does not purport to regu1ate commerce, and con

tains not one word in relation to that subject . 

In the case heretofore referred to, 9th Wheaton, page 1, 

your court 8ay : "The power of Congress to 'regulate 

commerce among the States,' comprehends navigation 

within the limits of every State in the Union, so far as 

that navigation may be in any manner connected with 

commerce with foreign nations, or among the several 
• 

States, or with the Indian tribes." This is clear and pre-

cise. Now the case of the plaintiff in the State court is 

not within any such category as the above. It is not 

relative to the Indian tribes, or foreign nations, nor with 

any other State in this Union. It does not operate an 

unlawful obstruction to navigation should Madame Decuir, 

under act No. 38, in question, ask leave to sit down at a 

dinner table, or occupy a room in the ladies' cabin for six

teen hours, she being in a slight degree colored, and 

merely an humble citizen of the United States. Various 

attempts have been made to protect these citizens of the 

United States in their mere citizen-rights. The constitu

tion of the United States, in its 14th and 15th amend

ments has tried to do something. The State of Louisiana, 

in its constitution, 13th article, and act No. 38, of 

1869, has tried to do something. The Supreme Court of 
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Louisiana, in this case and· in the case of Sauvenet vs. 

·walker, before your court, has tried to do something . 

Captain Benson, plaintiff in error, however, demurs and 

says: " My boat is licensed and enrolled under the laws 

of the United States for the coasting trade, and if any 
such citizens of the United States come on board, I claim 

the right to discriminate against them, and degrade them, 

and put them in my "Colored Bureau," and the acts of 
Congress regulating commerce are what I rely on." It 

• 

remains now to see whether your honorable court can do 

anything in the premises. I incline to the opinion that. 
• 

you will, ex (d!icio, take notice that the record does not 

present such a case as gives your court jurisdiction, since 

quoad the parties to it it is nothing more than a ques

tion of passage from one port within a State to another. 
And the fact thnt Capt. Benson's steamer may be enrolled 

to traffic between several States, is too remote to be spe

cially affected in the actual case; that, as between plaintiff 

and defendant, the steamer H. W. Allen was but as a com

mon carrier within the State. Your court is the direct 

ereature of the conRtitution. In hit Wallace, 252: you 
have :;aid: "Affirmative words in the constitution declar-

• 

ing in what cases the Snpreme.Court shall have original 

jurisdiction, must be construed negatively as to all other 

eases.' In 3d Wallace, 782, you Hay: "The power to 
regulate commerce has never been construed to include 

the means by which commerce is carried on within a 

:--ltate.'' Hence, if your eourt hai'l jurisdiction, it would 
-

be tantamount to claiming a right to interfere in the rules 

• 
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and regulations of the H. W. Allen, steamer, or in other 
words to protect Capt. Benson in claiming exemption 
from State laws, while within a State. It is a matter of 
the internal police of his boat while within the State of 

Louisiana which plaintiff in error misinterprets as an 
interference with commerce. In 18th Howard, page 71, 
your court say : " A vessel enrolled and licensed for the 

.coasting trade, does not thereby acquire the right to 
• 

violate a State law for the preservation of its fisheries." 
.A fortiori, in this case, where instead of "fisheries," we 
may substitute "rights of its citizens." It is true your 
court say, in 22d Howard, 244 : " A State has no power 

to impose restrictions on vessels carrying on the coasting 
trade within a State," .but act No. 38 imposes no restric
tions on vessels engaged in the coasting trade, per se. No 
matters of trade or commerce are restricted by this act. 
Captain Benson proposes to be a common carrier of pas
sengers. He has two cla8:-es, steerage and cabin. Mad

ame Decuir proposes to be a cabin passenger, and to pay 

what he demands. He refuses to give her the rights of 
a cabin passenger. In other words, he restricts her rights 

as a cabin passenger, under his implied contract with 
cabin passengers, and under the law. She claims noth

ing special, bnt general rights as a cabin passenger. He 
admits she is a cabin passenger, but says because she is of 
African descent, he will restrict her from going to the 
table, or having a state-room. In all this there is noth

iug restrictive in act No. ;)8, but rather enlarging. He 
cannot complain of the law as restricting him in his 

~ 
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capacity as a coaster, when it only restricts him in his 

prejudices, and extends to her the common rights of all 

cabin passengers. Had the act No. 38 stated: "Colored 

passE:ngers shall be put into a colored bureau, and shall 

not be allowed access to the cabin in general, nor a seat 

at the table, and shall be charged one-fourth less than 

the ordinary fare for passage," it could well have been 

held as an unconstitution restrictional on a coaster. 

Such a law would have deprived Capt .. Benson, as well 

as colored citizens of their reserved common rights 

as_ citizens. Various documents, such as a very extra

ordinary paper called Magna Charta, extorted from 

King John of England, on the 19th of June, A. D. 1215; 

the Declaration of Independence, of July 4th, 1776; the 

Constitution of Louisiana of 1868, articles 2nd and 13th; 

that of the lTnited States of 1789, article 4th, section 2d, 

and its amendments, articles 14th and 15th, appear to 

indicate that if a human being be anything else than a 

slave, he has a solemn and omnipotent residu~tm of· right 

inherent in him as an equal man, on which, if any gov

ment entrenched, the said government becomes a rebel to 

mankind. To discriminate against any one on account of 

his color, is to attack the basis-condition of his being and 

nature: for color is neither a moral nor a legal fault. If 

it be said that act No. 38 is unnatural and contrary to the 

instincts of man, this may be both true and untrue. 

It may lead to legal equality, which is a right of each 

citizen of this country; but not to social_ equality, which 

is a. right of each individual'8 choice. Socitll is from the 

• 

• 
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word "socius," a companion, an intimate, which implie~ 

an assent, a selection, a concurrence of views, which no 

power of law can coerce. The only way to prevent social 

equality, in the sense understood, is to make all equal 

before the law, since then the wills of each individual 

must be consulted, before that end is a.ttained in ·both. 

It was lorig ago decided, in 4th Cranch's Circuit Court 

Reports, page 235, "That neither the constitution of 

Maryland, nor that of the United States, deprives a col

ored person, merely as such, of any civil rights of a citi

zen." In 7th Peters, 663, your court say .in substance: 

"To justify a court in pronouncing an act of the legislature 

unconstitutional, the incompatibility must not be spec

ulative, argumentative, or to be found only in hypothetical 
• 

cases, or supposed consequences it must be clear, decided 

and inevitable; such as presents a contradiction at once 

to the mind without straining, either by forced meu.nings 

or remote consequences." In Baldwin's Reports, page 60, 

is this authority: "The federal courts can only inquire 

into the constitutionality of n State ln.w, not into its policy, 
wisdom or justice." 

In 12th Wheaton, 270, i.."' this authority: "It is but a 
• 

deeent respect to the wisdom, the integrity and the patri-

otism of the legislative body, by which any la.w is passed 

to presume in favor of its validity, until its violation of 

the constitution is proved beyond all reasonable doubt." 

In very many decisions of your court, the rule is state1l 

to be to accept the decisions of the State courts as cor

red, and to follow them when the same questions arise in 

• 

• 
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the Federal courts, where UQ. question of national author
ity is involved. In the present case, Act No. 38 has been 
pronounced constitutional by the h~ghest tribunal in Lou
isiana. Indeed Act No. 38 is nothing more than an ex
ercise of the police power of a State. The police power 

• 

of a State appears to comprehend the laws, ordinances 
and other measures which require the citizens to exercise 
their rights in a particular manner. In 7th Cushing's 
Reports, page 84, this power is defined: "The power is 
vested in the Legislature to make, ordain and establish 
all manner of wholesome and reasonable laws, statutes 
and ordinances, either with penalties or without, not re

pugnant to the constitution, as they shall judge to be for 
the good and welfare of the commonwealth and of the 
~-;ubjects of the same." Another authority quoted in 

Cooley's Constitutional Limitations, page 573, says: "This 
police power of the State extends to the protection of the 
laws, limbs, health, comfort and quiet of all persons, and 
the protection of all property within the State. Accord
ing to the maxim : "Sic u,tere tuo nt alienwn tum la:das," 

which being of universal application, it must of course be 
within the range of legislative action to define the mode 
and wanner in which every one may so use his own as 

not to injure others." "By this general police power of 
the State, persons and property are subjected to all kinds 
of restraints and burdens, in order to secure the general 

comfort, health and pro~perity of the State : of th~ per
fect right in the Legislature to do which, no question, 
l'Wf was, or upon acknowledged natural principles ever 

• 

• 

j 
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can be made, so far as natural principles are concerned." 
When a captain directs colored cabin passengers into the 
colored bureau, an inferior and badly ventilated series of 

rooms, underneath the ladies' cabin, and refuse them the 
ordinary rooms and places at table, he is exercising a 

police control over his boat on account of their color, 

which, in the absence of express legal inhibition, he has 

perhaps a legal right to do. But when the State comes 
in, and from a regard tQ the welfare, comfort and safety 

of all its citizens, says to him, "On your steamer, you 

being a common carrier, all must be treated equally, with

out discriminating on account of color," is the State exer

cising any other than its police power ; and if he have a 
right to. exercise a policEl over his boat, has the State less 

power than he in regard ·to the comfort, well-being and 

equality of all its citizens, when he exercises a discrimi

nation in favor of his white passengers, according to his 

or their ideas? Is his idett of what is reasonable to be 
taken in preference to that of law, which: according to 

• 
I .. ord Coke, is the perfection of reason, and which must be 

· so taken, held and decreed till it is abolished by the power 

that made it? 

In a recent case, the "Live Stock, &c., Association, vs. 

the Crescent City, &c., Company," on writ of error from 

this State, y~mr honorable court substn.ntially recobrnize a 

power in a Sta.te to establish police regulations, and that 

said power does not conflict with the fourteenth amend
ment to the constitution of the United States. Indeed 

the burthen of nll the late centuries, appears to be what 

• 

• 

• 

• 
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I call the GRAVITATION OF MAN; considered as a human 

being. To· evolve this, the ageR groan, and are in pain to 

be delivered. Christianity labors at this problem, and 

the "one blood" of which inspiration teaches all races of 

man are made, will yet make the right of equality on the 

mere basis of being .a man, an inalienable birthright and 

heritage. For the distinctions of color and conditions are 
• • 

less than the basis of a common human nature, and the 

latter will submerge all the former, and the common 

ground of equality before the law in no way obliges any 

one individual to select as an associate, even on board a 

:-;teamer, any one~ white or black. The lmv may dispense 

equal rights to all; but matters of taste and indi1.'idual 

preference are not cognizable by law. A and B, two 

white persons, may prefer each other as intimates, but it 

would ~ impossible, anomalous, and in fact derogatory to 

the law itself, if under organic law, C, a colored citizen, 

~hould, on pretence of being a colored citizen, be deprived 

by the law itself, of his equal rights as a citizen, when 
• 

color is neither an element of, nor disqualification for, cit--

izenship. If the idea of the general government be a · 

reserve of certain enumernted sovereign powers, on a 

lm~is of indestructible States, a State law inhibiting its 

:-'pecial citizens from discriminating against the common 

eitizens both of it and the genrral government, cannot in 
• 

its nature be repugnant to the latter, unless the latter 

hm; Imule ~uch discrimination. And it is incumbent on 

plaintiff in error to prO\·e surh antagonism, and when 

:-:nch discrepancy ifl proved, ht> hal' extracted the manhood 

• 

I 



• • 
~_.... 

• 

[ 15 ] 

out of man, and emasculated the constitution of all mean

ing. It more especially devolves on us who are of the 
• 

Old South who have been and are now the rebels to all 

sectional administrations of the affairs of the nation, who 
originated this nation and its salient i give to 

these people on broad, generous and magnanimous grounds 
·their mere rights under the law. And having supported 

them for two centuries: having paid three thousand mil

lion of dollars for them, and having lost it, and having 
once subjugated swamps now slowly re-seeking their abo

riginal desolation, to throw into the vortex, as disoordia 
semina rerum of the new creation the metaphysical 
rights of the Anglo Saxon race, which have coerced in all 

climates,· ameliorations and. sciE:nces for twelve centuries! 

It cannot be legally said that act No. 38 is repugnant 

to the constitution of the United States in its 14th amend-
• 

ment. Act No. 38 doeft! net deprive Captain Benson, a 

citizen of the United States, of his "property," nor does 

it abridge any of his privileges or immunities. All things 

on earth are r1 lative, and no man bus an unlimited con-
• 

trol over anything. Capt. Benson has no right to set fire 
to his own boat, if by so,doing he involved human life or 

rights, in the steamboats adjoining. All rights are limited 
by the laws, or general good of all. The right to control 

his property is not absolute, unlimited and destructive to 

other rights of other persons. "The equal protection of the 
laws" is what this amendment secures to all. Hence his 

. 

control over the boat, his property, cannot be construed to 

take away the right of Madame Decuir, a pn.ssenger on it, 
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to her privileges and immunities as a citizen of the United 

States. He ·must so m:;e his property as not to prejudice 
• 

her rights. For this purpose laws are made. To assert, 

as act No. 38 in effect does, that all cabin passengers s4all 

be treated alike, without specially discriminating against 

such as are colored, is not entrenching on the personal 

or property rights of Capt. Benson; but the assertion of 

his claim to so discriminate, would be specially entrench

ing on her rights as a citizen, and although the law does 
• 

not abridge his rights, yet he abridges her rights without 

law. 'l'he State of Louisiana has, in this act No. 38, con

formed its laws to the constitution of the United States. 

In the Slaughter-Hous(:' case, 16th Wallace, page 81, 
your court say : "We doubt very much whether any 

action of a State not directed by way of discrimination 

against the negroes as a class, or on account of their race, 

will ever be held to come within the purview of this pro

vision. It. is so elearly a provision for that raQe, and that 

emergency, that a strong eaRe would be necessary for it~ 

application to any other." Hence the 14th amendment 

was specially created to prevent any State from passing 

such ln.ws as discriminate. You. also say substantially, in 

the same case: "That the main purpose of the three last 

amendments was the freedom of the African race; the 
security and perpetuation of that freedom, and their 

protection from the <.ppt·e:-~sious of the white men who 

had formerly held them in :-;lavery." 

Hence it i~ clear, that if [l State law were to discrimi

nate on account of color, it would he held by you repugnant 
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to said 14th amendment. How then could a State law 
forbidding such discrimination be held to be repugnant? 
Then, also, how could a clause of the constitution giving 
Congress the regulation of commerce be held up as a vin
dication of said discrimination, unless the constitution be 

• 

repugnant to itself, and self-annulling? By what kind of 
mental obliquity does plaintiff' in error confound clauses 
of the constitution not in pari materia ? Should Congress 
even pass a law directing a discrimination against colored 

• 

persons, by common carriers, would it not be held by you 
• 

unconstitutional and void as an invasion of your right 
to expound the constitution. These amendments may be 

the work of fant~.tical politicians, rather than of wise 
• 

statesmen they may be an illustration of the maxim 
• • 

that "extremes beget extremes" On the pages where 
they are written the future may write a fierce reaction
the rights of the Anglo Saxon race may not be among the 
exploded issues of the past But they are present le.r; 

scripta, and on a mere question (for the facts are not of 
course before you) whether act No. 38 is repugnant to the 
constitution, as it now is, all that is said in support of 
such repugnance "est vox et prreterea niltil." 

In a late case, 17th Wallace, page 560, your court, in a 
case in relation to the duties of railroad companies, where 
it was claimed the statute conflicted with the right of 
Congress to regulate commerce, say: "No discrimination 
is made between local and interstate freights, and no 
attempt is made to control the rate~:~ that may be charged. 
* * * The public welfare is promoted without wrong 

• 

• 

• 
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• 

or injury to the company. The statute was doubtless 

deemed to be called for by the interest of the community 
/ 

to be affected by it, and it rests upon a solid foundation , 
of reason and justice. It is not in the sense of the con

stitution in anywise a regulation of commerce. It is a 
police regulation, and as such forms a portion of the 

immense mass of legislation which embraces everything 

within the territory of a State, not surrendered to the 

General Government, all of which can most safely be 

exercised by themselves." The above reasoning fully 

cover~ the case in regard to act No. 38. The power it 

exercises is one that may be exercised, if not exclusively 

by the State, at least concurrently with Congress, or 
exclusively till Congress shall legislate on the subject, 
• 

nnd till then the exercise of the power is valid, and both can 
stand together aftet·wards. Ubi eadem est ra.tio~ eadem est 

lex." If there be anything sublime in law, it is where it 

adjudicates on the rights of man. If there be anything, 
especially the pecnliu.m of a government, it is the conser

vation and equality of its citizens. The colored race, as 
citizenH o.f ilte United Sta.teB, are the children of these three 

amendments. Ubi lex non di8tingnit nos debemu,s rwu 

fh:<Jtinguere. Your court had often decided they were ·not 
citizens. The fundamental law has now said they are, 
and has not discriminated against them on account of 

. ' 
color per se. Cases apparently mcongruous are often 
harmonized bv an analytical eviction of the common rea-

•• • 

:-~on on which they depend. In act No. 38, the 

of Louisiana have done nothing more than give statutory 

• 
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power to the policy of the constitution of the United 

States. Hence all cases referred to and enunciated by the 
• 

learned attorneys for plaintiff in error, are obsolete. 

A common carrier holds a special attitude as to the 

public. He is bound to carry all who offer. He may 

establish rules and regulations, and even discriminations. 

He may say to a gentleman: "Stay out of the ladies' 
• 

cabin," and vice versa. He may say to steerage passen-
• 

gers: ·'Keep below." He may exclude an offensive, 

disorderly or disgusting or troublesome passenger from the 

boat altogether, but for all these there is an obvious and 

reasonable cause the fault of the individual, which ope

rates on all alike. But to say to one, " because you are a 

negro, you must not come into the cabin must not set at 
. . 

the table, and I charge you less," is not by law t·easonable 

cause, because tlutt hurts the amour propre both of the 

person who is not to blame for being a negro, and of the 
• 

nation who says he is its citizen. It is in effect saying, 

·• You belong to a servile, inferior class by nature, irre

~pective of your personal char~cter," and is an attack 

on the Divinity who made him such. Slavery, it is 

true, was a moral, humane and legal institution, while it 

lasted. It encouraged social contact, but denied legal 

equality. If what is called socia.l equality be an evil, the 

only way to destroy it is by legal equality. No legal 

philosopher will dispute this. Madame Decuir never 

belonged to the servile class. She was, before the war, 

a. large owner of inherit~d ~:~laves. Before that time ~:~he 
• 

traveled freely both in this country and Europe. It i~:~ 

• 

• 
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:-~ince the rise of the question of legal equality has begun 

that mure strict social demarkation has taken place on 

account of color alone, though she is hardly distinguished , 

from one of the Caucasian race. Legal equality puts 

both races on their amore propl'e. Social equality is the 

negation of self pro tanto, and the acceptance pro quanto 

of the self of another. 
• 

History is economical of its principles and never repeats 

itself in regard to them, though it may give many illus

trations of one principle, " line upon line, precept upon 

precept, here a little and there a little." Vattel says, book 

ii, chapter 6th, ''Whoever uses a citizen ill indirectly 

oftend8 the State which ought to protect the citizen, and 

his :->overeign should revenge the injuries, punish the 

aggressor, and if possible oblige him to make entire satis

faction.· since otherwise the citizen would not obtain the 
• 

great end of the ciYil association, which is safety." The 

essential requisite of .t citizen is, that the person be a 

man or woman naturally possessed of all rights whatso

eYer. except w :-tt the law inhibits, and no law at present 

make:-; r'olor advantage or demerit, or any element what

eyer of a citizen~ and plaintiff in· error cannot legislate on 

the su~ject. 

It i:- clear, that under the decree of vour honorable 
• 

eourt in the recent ca~e of ''Railroad Co. Yl'!. Brown," 17th 
• 

\Vallace, page 446, where you ~a~·: "It wa~ the di:o;crimi-

na.tion in the use of the cars on account of color when• 

::;lavery obtained. which wa:o; tlu.• ~nl~ject of di:o<cn:-;sion at 

thl' time. an(lnot the fact that tlw rolorp(l racl• conld not 
' • 



[ 21 ] 

ride in the cars at all ( * * * ) that this discrimination 

should cease," &c. ; that any legislation on this subject on 

the part of Congress would be an act of impertinence on thll 

part of that body; in that 1st, it would be unnecessary, 

and thus commit the most odious sin of legislation in 
• 

governing where there wa1-1 no need of governing 2d, in 

usurping the functions of your co-ordinate branch of the 

government, and expounding what you have already ex

pounded 3d, in covertly attacking through ignorance or 

disregard, the reserved constitutional rights of the thirty

eight States of this Republic, and monopolizing for partisan 

purposes the essential right.o; of said Sta,tes 4th, in at

tlteking the organic theory of thi:~ republic, which is a 

general government. with sp~cial enumerated powers, and 

State government.'!, with all powers not thus enumerated. 

It is clear this nation is not superannuated, and yet retain~ 

some of the vigor and vitality of youth. The excuse for 

the existence of the United States is stated :-;imply and 

with naicete in the Declaration of Indepenci.ence, "that 

all men are possessed of certain inalienable rights." Now 

it is the di.<;crimiuation against colored people, on account 

of their color, that constitutes the gist of the offence both 

in the case above decidt>d and in the ctu~e now before you. 

If you have decided :-;uch di:-;crimination is unequal, uuju,.;t 

and illegal, nothing could be a more direct sequitzw than 

that au act of a Stat(' Legi8lature fbrhidding :-~uch di:-:

crimination. i:-~ in harmony with the organie law aH you 

have expounded it. The hi;.;tory of the u.ges discloHeH om· 

maxim at least. ••That th(' liberty of L•ach citizt>n end!' 
• 



• • 



FILE NOT FOUND (FNF)



r 

[ :!:l ] 

wlt~re the Jil>el'l) or :moth~J· ~itizen <'<JllllllCIJC:~" · .. c;apt. 

B.;nson. in hi~ liberty to uHUlagt- lt i ~ own pmperty, h:l~ no 

' 'i1[ht to ~ntreneh upon t lw per,on al r i,.rh t" or JIJ ttdamc 

Decuir a> :t citizen. :tnd cli:scrimiuate ·1e-ainst Iter l:.ec:\use . ~ 

~~~" i" oolored. Thi" i~ tht> WI'' hasi" of thi~ ~uit: and . . 
he :1dmit~ iu bi:< own eYiclence. as a f:1ct. tbat h" did dis

c:riminat.;. \l·hich makes c•nt th" ··a~e und..,r tlh:' l:t\\·~ <lt' 

Louisian:1 :1g·ainst ltim. The ··uu~titution:tl •tn~~tion. as 

w whether Act ~u. :38, Gen<>ral .-\."embly or Louisianit 

of l SI\9. be •·epugn:1nt to tht' ccm;nitution of the l'11ited 

~rates, i". J l.nunhly appt.,; hcncl. tl~<· "' '" '[Ue~ti.m hctor(' 
your honomblt> court. 

:\11 •>t' which i" resp"ctl'ully "ubmith·cl. 

E. K. W.\.::.:HJ.\:GTO.\'. 
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