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No. 294. 

ELIZA. JANE HALL, ADMINISTRATRIX OF 

JOHN G. BENSON, PLAINTIFF IN ERROR, 

versus 

JOSEPHINE DECUIR. DEFENDANT . 
• 

• 

Brief and Argument for Plaintiff in Error. 
• 

John G. Benson was master and owner of the "Gov

ernor Allen," a steamboat enrolled and licensed for the 

coasting trade, advertised and plying as a regular packet, 

carrying passengers and cargo, between the ports of 

New Orleans, in the State of Louisiana, and Vicksburg, 

in the State of Mississippi. 

Josephine DeCuir, a colored woman, of African 

descent, desired to go from New Orleans to Hermitage, a 

landing place in the Parish of Pointe Coupee, in the State 

of Louisiana, on the Mississippi River, on the route of the 

boat, about HlO miles distant, and not more than six

teen hours run from N P.W Orleans. 

On the 20th of July, 1872, the day of the departure 

• 

. . . ,- ~~-... 
- - -. . 

"1 • • • . -~ ·.-· ~ 
• ' • - < . : . . -.. . .... . -. ~ 

• 
. . . . 

. -'" . 
. -_,;>!~ . ' .. ' .. ' . ~ ': . . . . ;.'"' .. / .. '.• ~ 

• • • 
• • . . ' •) . . .. -' 

.; -''1..• 
•,.-;r 

•' 

• 

• 

. 
• . ·. 

,~ ... 

• , 

. 
• • 

' 

• 



• • 
• 

• 

• 

2 
• 

of the boat from New Orleans, one of the counsel who 

represented defendant in eeror, in this litigation, and 

who went to Hermitage on the same trip, went on board 

the ''Governor Allen," and attempted to e:1g\ge a state· 

room for her in the buies' cabin. He ·..vas informed by 

the clerk of the boat that his client could not be accom

modated in the ladies' cabin, hut that she could be ac

commodated in the bureau, a part of the boat specially 

provided and set apart for color~d passengers. 

· After this, defendant in error went on board. N oth

ing shows that her presence was known to any officer of 

the boat, until after the departure from the wharf. She 

refused to accept accommodations in the bureau, which 

were offered to her, and chose to remain in the recess, in 

the rear of the ladies' cabin. where she took her IQ.eals, 

and was furnished such other accommodations as could 

be afforded there. 

·The boat arrived at Hermitage about 9 o:clock next 

morning, and defendant in error paid the price of passage 

demanded of' her, which was two dollars less than that 

charged passengers in t.he ladies' cabin ; and she went 

ashore at the place of her destination, having ~:~pent one 

night, and bad two meals, supper and breakfast, on board. 

On the 29th of July, a week after, this suit was brought 

to recover $~5,000 actual damage, and $50,000 ex

emplary damages. 
• 

In her petition, printed Record 1 and 2, defend;\nt in 

error does not allege that the accommodations in the 

bureau were inferior to those in tne ladies' cabin, and 
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the fact was proven, as stated by .Justice Wyly, R., 93, 

that there was no difference in the comforts or the two 

ap<lrtments i nor d!)eS she charge thn,t :1.~1y officer or the 

boat was guilty of any rudeness or indecency towards 

her, or offered to hor any personal indignity beyond the 

refusal to allow her accommodations in the ladies' cabin. 

She bases her action on the gt·ound th:1.t " she was denierl 

the equal rights and privileges granted to all persons 
• 

under the provisions of Article 13, of the Constitution 

of Louisiana, in regard to the equal rights and privileges 

of all persons, irrespective of r.Lce and color, and under 

the laws of the United States. and the provisions of Act 

No. 38, of the General Assembly of 1869, on the sole 
• 

gr<?und of her being a person of color ;" and, " by this 

denial. she was greatly insulted and wounded in her feel

ings." 

Plaintiff in error excepted to the jurisdiction, on the 

gt·ound that the cause of action relied upon was cogn iza· 

ble only in Admiralty, touching which no argument will 

be offered here. Other matters were plead by way of ex

ceptiou, whi~h it is not necessary to notice in this con• 

nE:'ction, because, in the judgment ov~rruling the ex· 

ception, the right was reserved to plead the same ma.tter3 

in the answer ; and they are set up ira the answer to the 
merits. Record, 3-5 . 

• 

The defenses are substantially : 

1. The general issue. 

2. That the steamboat " Governor Allen" was, on the 

20th of July, 1872, and had been for many years before, 
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enrolled and licensed, under the laws of the United 

States, to pursue the coasting trade, and wa.s, in the 

month of July, actually engaged in commerce and 
• 

navigation, between the ports of New Ot·leans, in the 

State of Louisiana, and Vicksburg, in the State of 

Mississippi ; and that Article 13 of the Constitution of 

Louisiana, and the Act No. 38 of 1869, of said State, so 

far as they attempt to regulil.te ste.amoo.ats,· are in con-
• 

flict with Article 1, Section 8, of the Constitution of the 

United States, which gives to Congress exclusive power 
• 

to regulate commerce among the several States, and are 

consequently, null and void. 
• 

3. That plaintiff in error has by law, a right to regu-

late and prescribe rules for the accommodc\tion of passen

gers on the steamer '• Governor Allen ;" that said boat is 

private property, and does not belong to the public; and 

that any law attempting to prevent him from regulating 

and managing said steamboat to the best advantage, and 

for the interest of her owner: would be in violation 1-:>f 

Article 14, Section 1, of the Amendments to the Cons i
tution of the United States, which prohibits any State 

• 

from depriving a person of his property without dbe 
I 

process oflaw. · i 
' 

4. That there is, and always has been, a well kno·lvn 
' 

regulation on the steamer "Governor Allen," as well' as 

all other boats engaged in commerce and navigation 

bet ween the port of New Or leans and the various ports 

and places on the Mississippi and tributary rivers, that 

colored persons are not placed in the same cabin as white 
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persons, or allowed to eat at the same table with them.; 
that this regulation is reasonable, usual and customary, 

• 

and is made .for the protection of their own business, and 
• 

was well known to defendant in error, in July, 1872, 

and had- been known to her for many years previous. 

5. That the steamboat "Governor Allen" has a cabin 
called the "bureau," for the exclusive accommodation of 
colored persons, provided with staterooms and all the 
conveniences of the cabin, appropriated for the exclusive 

use of white persons ; that defendant in error was ten

dered a stateroom iu the bureau cabin, appropria.ted for 
the exclusive use of colored persons, according to the 

well known rules and regulations of the boat, and in
stead of accepting it. she preferred the in the rear 
of the ladies' cabin, where she remained during the 

voyage. 

6. That defendant in error was distinctly informed 

before she went on the boat, by the clerk, through a per

son who applied to him on her behalf, that she could not 
be accommodateJ in the cabin for white persons, but 

would be in the bureau, or cabin for colored persons; 

. and that she went on board with that understanding, and 
without complaint, and paid $5, the price charged in the 

• 

bureau cabin, while other cabin passengers were charged 
---~~ 

Hermitage Landing. R., 5, 6, 85, 86. 

\ 
. ' 

The j11dgment of the court, of first instance, was in 

favor of defendant in error, for $1000. R., 80. On 
appeal, the Supreme Court of Louisiana decided that 

• 

Article 13 of the Constitution, and Act. No. 38 of 1869, 
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are not regulations of commerce ; that they are not in 

conflict with Article 1. Section 8, of i.he Constitution of 

the United States, and that they do not violate Article 
• 

14, Section 1, of the Amendments to the Constitution. 

Opinion of the majority, by Ludeling, C. J ., R., 86, 87. 

The judgment of the inferior court was affirmed, lt., 94, 

Justice W yly dissenting, R., 88 to 94 ; and Benson, 

after an ineffectual application for a .rehearing, R., 94, 
• 

95, took this writ of error. R., 96, 97. 

Article 13 of the Coustitution of Louisiana, of which 

the clause iu italics alone is applicable to carriers, is as 

follows: · 

" All persons shall enjoy equal rights and privileges upon 

any conveyance of a public character; and all phces of 
' 

business or of public resort, or for which a license is 

required by either State, parish or municipal authority, 

shall be deemed places of a pnblic character, and shall 

be opened to the accommodation and patronage of all 
• 

persons, without distinction or discrimination on ac-

ceullt of race or color." 

The Act of the General Assembly of the State of Loui

siana, No. 38, approved 23d February, 1869, is entitled: 

H An Act to enforce the Thirteenth Article of the Con

stitution of this State, and to Regulate the Licenses 

mentioned in said Thirto3enth Article.'' 

This Act consists of five sections, of which the first and 

fourth alone ure applicable to carriers~ Section 2 relates 

exclusively to public inns, hotel!!, or places of public re-
• 

sort. Section 3 relates exclusively to licenses granted 
• 
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hy the State, and by parishes and municipalities therein, 

" to pe1·sons engaged iu business, or keeping places of 

public resort ;" and it provides that such licenses shall 
contain the exprePs condition that such '' places of busi

ness or publlc resort shall be open to the accommoda

tion and patronage of all persons, without distinction 

or discrimina.tion on account of race or color ;" and 

Section 5 simply repeals all inconsistent laws. The sec
tions which are in question, are as follows : 

• 

" Section 1. All p<'l'sons engaged within this State, in 

the business of common carriers of passengers, shall 

have the right to refuse to admit any person to their 

railroad· cars. street cars, steamboats, or other water 
• • 

crafts, stage coaches, omnibuses, or other vehicles, or 

to expel any person therefrom aft.er admission, when 
such person shall, on demand, refuse or neglect to pay 

the customary fare, or when such person shall be of · 

infamous character, or shall be guilty, after admission 

to the conveyance of the carrier, of gross, vulgar or 

disorderly conduct, or who shall commit any act tend

ing to injure the business of the carrier, prescribed for 

the management of his business, after such rules and 

regulations shall have been made known ; provided, 
said rules and regulations make no diijcrimination on 

account of race or color ; and shall have the right to 

refuse :lny person admission to such conveyance where 
there is not room or suitable accommodations ; and, 

except in cases above enumerated, all persons engaged 
in the busin<::ss of common carriers of passengers, are 

, . 
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forbidden to refuse admission to their comreyance, or 

to expel therefrom any person whomsoever. 

" Section 4. ],or a violation of any of the provisions of 

th·2 first and second Sections of this Act, the party in

jured shall have a right of action to recover any dam-

age, exemplary as well as actual, which he may sustain, 
• 

before any court of competent jurisdiction." See Acts 

of 1869, p. 37; Revised Statutes ofl870, p. 93 ; Opinion· 

in this case, R., 86, 87. 

[, Plaintiff in error complains, and assigns for error, ap
parent on the face of the Record, that the Supreme Court 

of Louisiana ruled and decided erroneously, to his preju

dice in these particulars: 

FIRST. In maintaining the validity of Article 13, ot 

the Com;titution and A.d No. 38, of the Legislature of 

1869, of tbe State of Louisiana, as interpreted and ap

plied by said Court to the cause of action propounded in 

this case. 

SECOND. In deciding that the said Article of the Con

stitution and Act of the Legislature, as interpreted and 

applied by said Court, in so far as they relate to steam-
• 

boats enrolled and licensed ful' the coasting trade, and 

plying between ports and places in different States, are 
• 

not regulations of commerce. 

'rHmD. In deciding that said Article of the Constitu

tion and Act of the Legislature, as interpreted and 

applied by said Court in this case, are not in conflict 

• 
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with Article 1, Section 8, clause 3, of the Constitution of 

the United States. · 

FoURTH. In deciding that the said Arti~le of the Con~ 

stitution and Act of the Legi~:~la.ture, as interpt·eted and 

applied by the said cou1·t in this case, do not violate 

Article 14, Section 1, of the Amendments to the Consti-

tution of the United States. · 

It is not alleged that there was. and it is ma.nifest that 
• 

there was not, any special contract whioh required 
• 

plaintiff in error to furnish defendant in error ac~om

modntions in the ladies1 cabin ; nor was there any im

plied contract forbidding him to assign to her accom

modations in the "bureau" cabin. Indeed, the simple 

fact of embarkin~ 1 after having been informed that cer

tain specified accommodations would not be furnished, 

and with full knowledge that certain other specified ac

commodations alone would be furnished. would be an 
' . 

acceptance of the accommodations thus offered, and - . 

would constitute a special contract, entitling the pas-

senger to the accommodations so specified, offered and 

accepted, and obliging him to pay the price . 
• 

Where the passenger embat·ks without having made 

any special arrangement, a.nd without knowledge ns to 

the accommodations which will be afforded him, the law 

implies a contract obliging the carrier to furnish suitable 
• • 

accommodations, according to the room at his disposal ; 

but. snch vassenger is not entitled to any particular 

· apartments or special accommodation~ . 
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There is no law of the United States, there is no law 

of Louisiana, there could be no law under any other 

government than an absolutu despotism, forbidding the 

carrier to offer and the P<lSSenger to acr.ept, either ex-
• 

pressly or impliedly, accommodations which might not 

be so desirable in all respects as other accommodations. 

in the same conveyance ; and if it had been the fo1·tune 

of defendant in error to have been born a white woman, . 
• 

she could not reasonably have expected to recover dam-

ages for not having been furnished, after ~he embarked, 

accommodations which she knew, befort- she embarked, 

that she would not have. 
• 

The defendant in error chose to put her case upon the 

Constitution ofLouisianaand the Act ofl869, and the laws 

of the United States, granting to all persons equality of 

rights and privileges. 

So far as the laws of the United States are concerned, 

there is nothing to prohibit discrimination, by carriers, 

in the accommodations afforded to passengers, on account 

of race and colo!', unless the Civil Rights Act, approved 

1st March, 1875, be interpreted to have that effect; and a 

male passenger, basing his right on the laws of the United 

States, might have complained that he was not allowed a 

stateroom in the ladies' cabin, with as much force and 
• 

propriety as a colored passenger could have complained 

that he was furnished apartments and accommodations not 

inferior to, but different in locality, from those furnished 
-

to white passengers. It may be seriously questioned 
• 

whether this Act of 1875, prohibits a reasonable separa· 

• 
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tion of passengers ; but it cannot affect the rights of 

defendant in error ; because it was passed nearly three 

years after the cause of action propounded by her arose. 

The prohibitions of the Amendments to the Constitu

tion of the United States protect individuals against vio

lations of their rights by the States and by the Federal 

Government, that is, by organized power. The right to 

accommodations in the ladies' cabin of a steamboat does 

not appertain to any one otlterwise than in virtue of a 

contract, nor do the prohibitions of the recent" Amend· 

ments to the Constitution reach the acts of individuals . 
• 

This is clear from the very language of the prohibition : 
• 

No STATE shall, etc. ; and the decisions of this Court in 

the Slaughter-House cases; in the Kentucky election case, 

and in the Louisiana Grant Parish case, have settled this 

interpretation beyond doubt or controversy. 

e 

Equality of rights is the law of the United States, and 

of the State of Louisiana ; but equality does not mean 

'Identity ; and, in the nature of things, identity in the ae

commodations afforded to passengers is not possible. 

The passe tiger, according to his contract, is entitled to 

proper lodging and diet ; but there is no law which re

quires the master or a boat to put in the same apart

ments persons who would be disagreeable to each other, 

or to ~eat. at the same table, those who would be repul

flive, the one to the other. The master is bound to exer- · 

cise certain discipline, which the comfort and safety of 

his passengers, as well as his own interest, indispensably 
• 

The law m'lkes him a common carric1·; but it • req nue. 
' 
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. does not forbid him to provide separate apartments for 

his passengers. All the passenger boats which have been 

built for the lower Mississippi, within the last ten years, 

have provided fleparate apartments for colored passen

gers ; and this arrangement is not only reasonable, but it 

is wise. It is to no purpose to say that the unwillingness. 

of most white people to occupy the same apartments with 

colored people, and to eat at the· same table with them 

on steamboats and at hotels, is a prejudice. We must deal 

with things as they are, not as we may imagine they 

ought to b~. Laws cannot chang,e human na,ture. This 

feeling exists ; it is almost universal ; it is natural ; and 
• 

the master of a ..steamboat, on the Western and Southern 

waters, who should attempt to place white and colored 

passengers promisciously in the same apartments, or re

quire them to sit, confusedly, at the same table, would 

incur the risk of constant disorder and conflicts, and drive 

from his boat the greater part of the traveling com

munity 1 to the ruin of his business. 

What the passenger has a right to require, is such ac

commoaation as he has bargained for, or, in the absence 

of a special contJ·act, such suitable accommodations as 

the room and resources at the disposal of the carrier 

enable him to afford ; and in locating his passengers, in 

apartments and at their meals, it is not only the. right of 

the m.\ster, but it is his duty, to exercise such discretion 
' -

and control as will promote, as far as practicable, the 

comfort and convenience of all. Most people would pre

fer not to force themselves, and not be forced iuto asso· 

• 

• 
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cia.tion and contact with those whose tastes, and habits, 
• 

and walk in life are widely different from their own ; and 

~- · in most cases it would be a cruelty to both parties to 
' • 

compel people to occupy the same npar.ti'!lents with their 

cooks, or to be seated at the same table, on a boat or at 
• 

a hotel, with their menial servants, more particularly 

where these persons are marked, indellibly, by character~ 

istic distinctions, indicating so wide a difference in their 

· respective socictl positions. 

Kindred questions have arisen in several of the States; 

and a recurrence to them may not be oul of place. 

The· law of Ohio authorized the trustees or directors of 
• . 

the public schools to establish separate schools for the 

colored children ; and, in 1850, the Supreme Court of 

Ohio decided that this was reasonable and just, and not 

in corrflict with the constitutional t•ights of the colored 

people : State vs. Cincinnati, 19 Ohio, 178. The same 

doctrine was maintained in Van Camp's case, 9 Ohio 

State H.eporls, 406. · 

So well was the Legislature of Ohio convinced of the 

propriety of keeping the colored children and white 

children s~parate in the schools, that it provided, by sec

tion "31 of the school law, as amended in 1864, that where 

the number of colored children was so small; or their dis

tance from each other so great, as to render the estab-

• 

lishment of separate schools impracticable, the full 

amount of the school money raised on the number of 

colored children shoulrl be ~et apart and appropriated 

• 

• 
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each year for the educa.tion of such colored children, 

under the direction of the Board of Education. 

A snit was brought in 1871 to test the right of those . 
' 

having charge of the public schools to make a classifica-
• 

tion and separation of scholars on the basis of color; and 

it was urged that the Fourteenth Amendment forbids any 

such discrimination. The Supreme Court said : 
' 

"At most, the Fourteenth Am~ndment only affords to 

colored citizens an additional guaranty of equality of 

·rights to those already secured by the Constitution of the 

State." 

After stating that, in the schools established for colored 

children, there is no substantial inequality uf Hchool pri

vileges, the Com·t goes on to say: 
• 

• 

"The plaintiff, then, cannot claim th~t his pt·ivile.~es · 
• 

are abridged on the groand of inequality of schzol ati-

vantages for his children, nor C•tn he dictate where his 
' . 

children shn.ll be instructed, or what teacher shall p•!r .. 

form that office, without obtaining privileges not en

joyed by white citizens. Equality of rights does not 
' 

involve the necessity of educating white and colored 

persons in the same school, any more than it does that 
• 

of educating children of both sexes in the same school, 

or that different grades of scholars mU:it be kept in the 

same school. Any classifi:mtion which presen·es, sub

stantially, equal school advantages, is not prohibited 

bv either the State or Federal Constitution, nor would 
~ -

it contravene the provi~ions of either. There is, then, 

no ground upon which the plaintiff can claim that his 

• 
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rights under the Fourteenth Amendment have been in
fringed." State ea: rel. Garnes vs. McCann, 21 Ohio 

State Reports, 211, December term, 1871. 
So, in New York, the establishment of separate schools 

for colored childt•en, by the directors of the public schools 

at Buffalo, was held to be just, reasonable and legal. 40 
Howard's Practice Reports, 249. 

• 
I~l Massachusetts, the school laws made no discrimina-

tion with respect to race or color. Nevertheless, the 
School Committee of Boston established separate schools 
for the colored children, and that had been the practice 
for ptore than half a ceutm·y. Roberts, a colored girl of 

suitable agt', applied for admission i'n the primary. school 
• 

nearest her place of residence. Being refused on no 
other ground than that of color, after ineffectual attempts 
to obtain a ticket of admission, she went into the school 

• 

nearest her residence, and was ejected by the teacher. 
Thereupon, she brought suit by her father and next friend, 
against the city of Boston, to recover damages under a 
statute of 1845, which authorized any child, unlawfully 
excluded from a public school, to recover damages 
against the city or town by which the school is sup
ported. 

• 

The colored citizens of Boston, in 1846, had petitioned 
the School Committee to abolish the separate school sys

tem, and the committee had refused to do so, on the 
ground that the continuance of the separate schools for 

colored children " is not only just, but it is best adapted 
to pl'omote the education of that class of our popu· 
lation." 

• 

• 

• 
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The case was argued for plaintiff by Charles Sumner, 

who, among other points, made the following : 

1. "According to the spirit of American institutions, 

and especially of the Constitution of Massachusetts, Pa.rt 

First, Articles I and VI, all men, without distinction of 
color or race, are equal before th"e law . • 

2. "The Legislature of Massachusetts has made no dis· 

crimination of color or race, in the establishment of the · 
• 

public schools. The law~ establishing public schools 

speak of schools for the instruction of children generally, 

and for the benefit of all the inhabitant.s of the town, not 

speci(ying any particular class, color or race. • 
• 

5. ''The separation of children in the public schools of 

Boston, on account of color or race, is in the nature of 

caste, and is a violation of equality. 
• 

6. " The School Committee have no power under the 

C01istitution and laws of Mass!tchusetts,1 to make any dis· 

crimination on account of color or race, among the chil· 

dren in the public schools." Roberts vs. City of Boston, 

5 Cushing. 

· Dealing with the doctrine of equality before the law, . 

so earnestly pressed upon the court by Mr. Sumnf:r, 

Chief Justice Shaw, delivering the opinion ~r the court, 

says, page 206 : 

"This, as a broad, general principle, such it.S onght to 

appear in a declaration of rights, is perfectly sound. It 

is not ouly expressed in terms, but pervades and ani

mates the whole spirit of our constitution of free govern· 

• 

• 
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ment. But when this grea.t principle cotlle:i to be applied 

to the actual and various conditions of persons in society, 

it will not warra11t the assertion. tha.t men an•l women 
• 

are legally cluthed with the same civil and political pow-

ers, aud that children aud adults are legally to have 

.the same functions, and be subject to the same treat· 

ment, but only that the rights of all, as they are settled 
and regulated by law, are eqnally entitled to the paternal con· 
sideration and protection of the law. What those rights 

are, to which individuals in the infinite variety of circum

stances by which they are s111·rounded iu society, are 

entitled, must depend on laws ad<Lpted to their respective 
• 

relations and conditions." 

The Chief Justice t:l.kes ca.re, however, imm~diately to 

concede "in the fullest manner, thJ.t c.1lored persons, 
• 

the descendants of Africans, are entitled by law, in this 
• 

commonwealth, trJ equal rights, constitutio11al, civil and 
social." 

Again, page 209 : ''It is urged that this mainten~tnce 

of separate schools tends to deepen and perpetuate the 

odious distinction of caste, founded in a deep-seated pre

judice in public opinion. This prejudice, if it exists, is 
not created by law, and probably, cannot be changed by law . 

• 
Whether this distinction and prejudice, existing in the opinion 
and feelings of the community, would not he as effectually fos
tered by compelling colored and white children to associate 
together in the same schools, may well be doubted." 

On the whole, the conclusion ofthe court was, that the 

: committee had the power to establish separate schools, 
'r

' 
• 

• 
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and that the action could not be maintained. November 

term, 1849. 

In Nevada, the court held, under a statute similar to 

that of Massachusetts, that it was perfectly within the 

power of the trustees of public schools " to send all blacks 

to one· school and all the whites to another, or, without. 

multiplying words, to make such classification, whether 

based on age, sex, race or any other existent condition, 

as may seem to them best." State vs. Duffy, 7 Nevada, 

340; 1 merican Reports, 713; January term, 187~. 
' 

In Michigan, under a statute which de~lares that all 

residents of any district shall have an equal right to 

attend any school therein, it was held that no discrimina

tion could be made by reason of race or color ; but this 

decision turned soldy upon the wording of the statute. 

In Indiana, a statute prohibits the marriage of colored 

persons with white persons, under severe penalty. Gib

son, a colored man, was indicted under the statute, the 

indictment was quashed, aud the State appealed. The 

case for the accul:led was put upon the siugle ground, that 

all State laws prohibiting the intermarriage of negroes 

and white persons were abroglt.ted by the Fourteenth 

Amer.dment and the Civil Rights Bill. The court held 

that marriage, being a civil contract, falls under thl! exclu

sive dominion of the State. The language of Justice 

Agnew, in 55 Pennsylvania State Reports, which will be 

quoted hereafter, i~ cited and fully concurred in and eu

dorsed by the court. The judgment appealed ft·om was 

reversed, aud the ca~e rt;manded, with directions to the 

. -.-;·.: 
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court below to put the accused on his trial for the crime 

charged in the indictment, marriage with a white woman. 

State vs. Gibson, 36 Indiana, 389 ; Novembet· term, 1871. 

In Pennsylvania, a suit .was brou.~ht by a colored man 

for damages for having been expelled from the body of a 

car by the conductor, in accordance with the rule and 

regulation of the railroad compilny, restricting colored 

passengers to the front platform. The defendant set up 

this regulation, and the court held it to be a good defense . 
• 

J u~ge, Hare, delivering the opinion, sayR : 

" When a nation suffers, as ours d.Jes, from the misfor

tune of having two races within its bosom, one long 

civilized, the other just em~rging from the shades of bar

barism, and each marked by diversities of manners, color 

and physiognomy, there is much in the relation between 

them, which must be left to the lessons of experience and 

the tribunal of public opinion, which cannot be arbitrarily 

forced or hastened, without producing or augmenting re

pulsion and endangering a collision, which must, neces

sarily, prove disastrous to the weaker party.'' Goines vs. 

McCandless, 4 Philadelphia. Reports, 257, decided in 
1861. . 

Miles, a col01·ed woman, entered a car at Philadelphia, 

bound for Oxford, She took a seat near the middle of 

the car. A rule of the company required the conductor 

to make colored people sit at one end of the car. The 

conductor got a seat for her at the place fixed ; but she 

positively and persistently refu~ed to take it. After re

peated efforts to get her to take the seat provided for 

• 
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her; and warning her of the rule of the company, which 

required him to put her out if she refused, the conductor 

finally put he•· out, using no more force than was neces

sary for that purpose. She brought suit for damages, 
• 

and the company plead the rule in defense. 

Among other things, the defendants asked the court to 
• 

charge that, "if the jury fiud that the seat which the 

plaintiff was directed to take was, in all respects, a com

fortable, safe and convenient seat, n,ot inferior m any 

respect to the one she was directed to leave, she cannot 

recover." This was refused; and the court charged: 

"That a regulation which prohibits a well behaved colored 

woman from taking a vacant seat in a car simply because 

she is colored, is not a regulation which the law allows." 

And the court further charged, " that defendants could 

not compel plaintiff to change her seat simply on account· 

of color." 
rrhere. was a verdict for plaintiff; and defendants 

appealed, assigning the instruction of the cou!'t for error. 

Delivering the unanimous opinion ~f the court, Justice 

Agnew said~ 
• 

"It is admitted, no one can be excluded from carriage 

by a public carrier, on account of color, religious be

lief, political relations, or prejudices. * * * The 

simple question is, whetht•r a pubhc carrier may, in the 

exercise of his private right of property, and in the due 

performance of his public duty, separate passengers by 

any other well defined characteristic than. that of sex. The 

ladies' car is known upon every well regulated railroad. 

• 
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implies no loss of equal right on the p_art of the excluded 
sex, and its propriety is doubted by none. 

'• The right of the Cl\rrier to separate his passengers, is 
founded upon two grounds his right of private property 
in the means of conveyance, and the public interest. The 

private means he uses, belong solely to himself, and imply 
• 

the right of control for the protection of his own interest, 
as well as the performance of his publlc duty. ·He may 

use his property, therefore, in a reasonable manner. It is 
not au unreasonable regulation to seat passengers, so as 

to preserve order and decorum, and to prevent contacts 
and collisions arising from natural or well known custom
ary repugnancie~. which arE> likely to breed disturbances 

by a promiscuous sitting.· This is a proper use of the 
right of private property, because it tends to protect the 

iuterests of the carrier as well as the interests of those he 

carries. If the ground of regulation be reasonable, courts 
of justice cannot interfere with his right of property. 

The right of the passenger is only that of being carried 
sn.fely, aud with a due regard to his personal comfort and 

convenience, which are promoted by a sound and well 
regulated sepm·ation of passengers. An analogy and an 
illustration are found in the case of an inn-keeper, who, 
if he have 1oom, is bound to entertain proper guests ; and 

so a carder is bound to receive passengers. But a guest 

at an inn cannot select his room or his bed at pleasure ; 
nor can a voyager take possession of a cabin, or a berth, 

at. will, or refuse to obey the reasonable orders 'or the 

captain of a vessel. But, on the other hand, who would 
• 

• • 

• 
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maintain, that it is. a I'easonable regulation, either of an 

inn or vessel, to compel the passl:!ugers, black and white, 

to room and bed together? . If a r-ight of private proper

ty confers no right of control, who shall decide a cooLest 

between pa~sengers for seats or berths? Courts of justice 

may interpose to compel those who perform a business 

·concerning the public by the use of private means, to ful

fill their duty to the public, bu~ not a·whit beyond. 

''The public also has an interest in the proper regula

tion of public conveyances for the preservation of the 

public peace. A railroad company has the right, and is 

bound to make reasonable regulations to presen·e order 

in thei1· cars. It is the duty of the conducto1· to repre1-1s 

tumults as far as he reasonably can, and he may, on 

extraordinary occasions, stop his train and eject the 

unruly and tumultuous. But he bas not the authority 

ofa peace officer to arrest and detain offenders. He cannot 

interfere in the quarrels of others, at will, merely. In 

order to preserve and enforce his authority, as the serv
ant. of the company, it must have a power to establish 

proper regulations for the carriage of passengers. It is 

much easier to prevent difficulties among passengers by 

regulations for their proper separation than it is to quell 

them. The danger to 1 he peace engendered by the feel

ing of aversion between individuals of the different race~ 

cannot be delJied. It is the fact with which the com

pany must deal. If a negro take his seat beside a white 

man, or his wife or daughter, the law cannot repress the 

anger, or conquer the aversion which some will feel. How-

• 
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ever unwise it may be to indulge the feeling, human 
infirmity is not always proof against it. It is much wiser 
tiJ avert the consequences of this repulsion of race by 
separation, than to punish aftet·ward the breach of the 

peace it may have ca.used. These views are sustained 
by high authority. Judge Story, in his law of Bailments, 

stating the duty of pas~eng~rs to submit to such reasona

ble regulations as the proprietors may adopt for the con

veniencE.> and comfort of the other passengers, as well as 
for their own proper interests, says : "The importance of 
the doctrine is felt more strikingly in cases of steamboats 

and railroad cars.'' § 591. See, also, § 476, a; Angell 
• 

on Carriers, § 528; 1 American Railway cases, 393, 

394. 
''The right to separate being clear, in proper cases, 

and it being the subject of sound regula.tion, the question 
remaining to be considered is, whether there is such a 

difference between the white and black races within this 

State, resulting from nature, law and custom, as makes 
it a reasonable ground of separation. The question is 

one of difference, not of superiority or inferiority. Why 

the Creator made one black and the other white, we 

know not. But the fact is apparent, and the races dis

tinct, each producing its owu kind, and following the 

peculiar law of its constitution. Conceding equality, 

with nature~ as ~et·fect and rights as sacred, yet God has 

made them dissimilar, with those natural instincts and 

feelings which He alwayg imparts to His creatures when 
He intends that they shall not overstep the natural 

,I 
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boundaries He has assigned to them. 

• 

The natural law, 

I 
I 

i 
' • 

' • 
• 

• 
• 
I • 
' • 

which forbids their intermarriage, and that social amal- \ 

gamation which leads to a C•)rruption of races, is as t 1 
• 

clearly divine as that which imparted to them different 

natures. The tendency of intimate social intermixture 

is to amalgamation, contrary to the law of races. The 

separation of the white and black ra.ces upon the surface 

of the globe is a fact equally apparent.. Why this is so, 

it is not neressary to ~peculate ; but the f.-1.ct of a distri

bution of men, by race and color, is as visible in the 

providential arran1ement of the earth as that of heat and 

cold. The natural separation of the races i3, therefore, 

an undeniable fact ; and all social organizations which 
• 

lead to their amalgam.,tion are repugnant to the law of 

nature. From social amalgamation it is but a st~p to 

illicit intercoursd, and but another to interm..Lrriag<!. 

But to assert separateness, is not to declare an infer!ority 

in either. It is not to declar~ one a slave ane th~ other 

a freeman. that would be to draw the illogical sequence 

of inferiority from difference only. It is simply to say 

that, following the order of Divine Providence, humau 

authority ought not to compel these widely separ<~.ted 

race:s to intermix. The right of such to be free fi\HD 

social contact, is as clei\f as to be free from intermar

riage. The former may be less repulsive as a conditiou, 

but not less entitled to protection as a right. When, 

therefore, we declare a right to maintai[! septLrate rela

tions, as far as is reasonably practicable, but ,n a spirit 

of kir.dness and charity, and with due regard to equality 

• 

• 
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of' rights, it is not prejudice, .nor caste, nor injustice of 

any kind, but simply to su.ffer men to follow the law of 

races established by the Crea.tor Himself, and not to com-
• 

pel them to intermix contrary to their instincts." 

. The judgment was reversed because of the erroneous 

instruction to the jm·y ; and a ?Jenire frwias de novo was 

awarded. W. C. and Philadelphia R. R. Co. vs .. Miles, 

55 Pennsylvania State Reports, 211, decided in 1867. 
In Michigan, a colored man brought suit ag'Linst the 

owner of a steamboat, plying between Detroit and 

Toledo, to recover damages. The first count charged the 

refnsal of defendan.t to give plaintiff a cabin passage, 

although there was room, and plaintiff offered to pay for 
• 

the same. The second count charged that defendant re-

fused to carry plaintiff in the cabin, although he demanded 

to be so carried. and tendered the fare, and the vessel 

was not full of passengers ; and the third count charged 

refusal to carry generally, the defendant setting up no 

ground of refusal except that plaintiff was a colored man. 

Defendant plead the general issue ; and gave notice of 

special matter to be shown at the trial, as follows : 

'' 1. That plaintiff was a colored man ~nd not a white 

man ; and that, by the custom of navig~1tion, and the 

usage prevailing among steamboats, employed in carry-
• 

• 

ing passengers on Detroit River and Lake El'ie, colored · 
• 

persons were not allowed the privileges of cabin passen-
gers. · · 

"2. That. by regulation and P.stablished course of busi

ness of said boat, colored persons were not received as 
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cabin pa~sengers, and were not allowed to use the cabin ; 

and said regulation and usage were averred to be reason

able. 
"3. That plaintiff, by his color and race, was excluded 

from the ordinary social and familiar intercomse with 

white persons by. the custom of the country ; and that his 

admission into the cabin of said stP.amboat would have 

been offensive to the other cabin passengers." 

Plaintiff demurred ; the demurrer was overruled; there 

was judgment for defendant, and plaintiff took a writ of 

error. 
Manning, J ., delivering the opinion of the Court, 

affirming the judgment, said : 

"The last (third) count is bad, as it contains no aver

I!'".lent that plaintiff offered, or was ready and willing to 

pay fare. The right to be carried is a superior right to 

the rules and regulations of the boat, and cannot be 

affected by them. If defendant had refused to carry 

plaintiff generally, he would be liable unless he could 

show some good excuse relievmg him from the obligation . 
• 

While this is a right that cannot be touched by rules and 
• 

regulations, the accommodations of passengers while being 
transported is s~tbject to such rules and 1·egulations as the car
rier may thin,~ proper to make, provided they be reasonable. 
The right to be c.arried is one thing i the privileges of a pas
senger on board of the boat, what part of it may be occupied 
by !Lim, or he have the right to use, is another thing. The 
two rigltts are very different. The latter, and not the former 

right, is subject to reasonable rules and regulations, and, 

• 

• 
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where such rules and regulations exist, is to be deter-
• 

mined by them. Hence the allegation in the second 

count, as it relates to the accommodation of passengers 

while being transported, must be understood as n. state

ment of a right that is subject to rules and regulations, 

where they exist. 

" The refusal to allow the plaintiff the privilege of the 

ca.bin on his tendering cabin fare, was nothing more nor 

less than denying him certain accommodations while 

being transported, from which he was excluded by the 
• 

rules and regulations of the boat . 
• 

"All rules and regulations must be reasonablE#; and to 

be so they should have for their object the accommoda

tion of the passengers. Under this head we include 

everything calculated to render the transportation most 

comfortable and least annoying to the passengers gen-
• 

erally, not to one or two, or any given number carried at 

a particular time, but to a large majority of the passen

gers ordinarily carried. Such rules and regulations 
' 

should also be of a permanent nature, and not to be made 

for a particular occasion or emergency. 

" As the duty to carry is imposed by law for the con

venience of the community at large, and not of indivi

duals, except so far as th~y are a component part of the 

community, the law would defeat its own object if it re

quired the carrier, for the accommodation of particular 
individuals, to incommode the community at large. He 

may do so if he chooses ; but the law does not impcse it 
upon him as a duty. It does not require the carrier to 

• 
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make any rules whatever ; but if he desires to do 

so, looking to an iiJcrease of passengers from the super

ior accommodations he holds out to the public, to deny 

him the right would be an interference with a carrier's 

control over his own property, in his own way, not 

necessary to tbe performance of his duty to the public as 
• • 

a carrier.)' Day vs. Owen, 5 Michigan, 525. · 

In Jencks vs. Coleman, 2 Sumner, 224, Judge Story 
• 

says: 

"1,he right of the passenger to a passage on board of 

steamboats, is not an unlimited right ; but it is subject 

to such regulations as the proprietors may prescribe for 

the due accommodation of passengers, and· for the du~ 

arrangement of their business. The proprietors have 

not only this right, but the further right to consult and 

provide for their own interests, in the management of 

such boats, as a common incident to their right of 

property." See, also, Angell on Carriers, § 525 ; Parsons 

on Uoutracts, Vol. 2, p. 226, et seq. 
Now, if it is reasonable and .,right, a social necessity, 

in .Massachusetts, in New York, in Ohio, in Nevada, 

where tile colored population is comparatively small, to 

have the colored and the white children educated in 

separate schools, how much more reasonable it must be, 

how much greater the social necessity in the States in 

which the colored people are so much more numerous, 

and where they have so recently ceased_ to be slaves. 

Public schools, however, are the creatures of the la.w, 

and they belong to the public. The law which aloue 

• 
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gives the right to be educated at the public expense, may 
well impose conditions on the enjoyment of the benefac

tion ; and it may either have the children separated by 
sex or by race and color ; or, however unwi~e and inex
pedient such a measure might prove to be in the exist

ing state of public sentimeut, it may have them all, male 
and female, black and white, ·taught, confusedly, in the 
same schools, and in the same classes. . · 

Carriers of passengers occupy a position altogether dif

ferent. The vehicles and vessels which they use in their 
• 

business· do not belong to the public ; they are private 

property~ The law did not create property. There is 
no period in man's history· at which this right did not 
exist; and it owes its origin to the Yery .nature of man, 
to his instincts, to his wants, and his necessities, and 'to 

that Divine edict which gave him dominion over the 
earth and its other inhabitants 11.nd its fruits. One great 

• 

object of law is the pl'Otection of this natural right ; and 

while the use and enjoyment of property may well be 

subject to such regulations and conditions as the com· 
mon good may require, the law cannot invade the right 

of dominion, the right of ownership, by arbitrary restric

tions, limitations, impositions, which would virtually 
strip it of its value, its utility to the owner. 

Accordingly, it was properly held in Pennsylvania and 
in Michigan, and the rule rests upon principles which 
cannot be questioned, that the carrier not only has the 

right, in virtue of his ownership, and as an incident to 

his right of property, but it is also his duty, to separate 

• • 
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his passengers by sex and by colo!', in accordance with the 

prevailing public sentiment, and the requirements of peace, 

good order, decorum, the comfort and convenience of the 

public and his own interests. How much more reason

able, how much more necessary must such a regulation be 

in the States in which the colored people have so lately 

been released from a servile condition ; where they are 

so numerous, where they are, necessarily, inferior intel

lectually, socially, morally, to the educated colored peo

ple of Massachusetts, Ohio, New York: Pennsylvania, 

Michigan, most of whom were never slaves, and whose 
' 

opportunities for cultivation and improvement, moral, 

social, and inteJlectual, have been so greatly superior to 

those of the masses of the colored people of the South, 

born slaves, and many of them ignorant even of the 
alphabet. 

It is idle, it is utterly inconsequential, to call the feel

ing which makas this regulation necessary a prejudice. 

It is thejact, the existence of this feeling, which is to be 

dealt with ; and its wide-spread prevalence elevates it. 

far above mere prejudice. It is, indeed, one of the 

noblest instincts of humanity, pride of race. All the re

pulsion, all that keeps the coloreil and the white races 

apart in the United f:ttates, is the effect, the consequence 

of that natural instinct, that pride of race, without which 

no people can ever become truly great ; without which 

degrading illicit connections, or marriages scarcely less 

degrading, would soon fill the the land with a degener

ate progeny, possessing neither the best physical qualities 

• 
• 
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of the black race, nor the best moral and intellectual 

qualities of the white race; and whatever tends to bring 

the two races, so clearly distinguished, so really distinct, 
• 

into such intimate association as would facilitate and 

encourage amalgamation, would soon prove destructive 

of the best interests of society, and would be most dis

astrous to prosterity. 

Misguided professors of a false philanthropy may talk 

about equality before the law, and from an unquestioned 

truth, which they do not comprehend, ~nd which they 

continually misapply, may deduce consequences, the 

most absurd and mischievous ; but statesmen, the true 

friends of social advancement, and of the rights and 

privileges of citizens, judicial tribunals and enlightened 

legislative bodies, will not turn a deaf ear to the teach

ings of such men as Chief J usticc Shaw, Justices Agnew 

and Manning, and Judge Hare, nor will they exclude the 

light of reason and experience. They must and will deal 

with the difficult and most momentous social prol:>lems, 

now forced upon us for solution, in a broad and catho

lic spirit, in all kindness and charity, with proper res

pect for the natural, constitutional and statutory rights 

of all ; and will seek to adjust the delicate race relations 

by wise and comprehensive measures, adapted to the 

actual condition of things. and designed to conserve and 

to promote the best interests, the prosperity, the security, 

the happiness of all. 

God made the white and the black races distinct; and . 

He separated them geographically, as plainly as He bas 

• 
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done by instincts, habits, color and physiognomy. This 

great law of separation cannot be violated with impunity; 

and the attempt to abrogate it, if persisted in, may have 

the story of its failure told in mournful characters, and 

in the expulsion or extermination of the weaker race . 
• 

The transportation of passengers in the United States 

is an immense btisiness, in which millions of capital are 
• 

invested. Rival boats, and numerous lines of railway 
• 

which touch the rivers and navigable waters, and tap the 

currents of trav.cl at aU important points, keep up the 

most active and powerful competition, which has already 

secured to the public all that seems attainable in speed, 

safl3ty and comfort, affording facilities a.nd accommodations 

which are far in advance of any possible requirements of 

the law, and have made it a luxury to travel. Pro

prietors of vessels and vehicles are compelled to conform 

to the taste ana covenience of travellers; and no carrier 

of passengers can afford, in the conduct of his business• 

to do violence to, or to disregard the feelings, the senti

ments, even the prejudices of the community at large. 

Whenever and wherever tho state of public opinion and 

the condition of society may require that colored passen

gers and white passengers shall be accommodated pro

miscuously, in the cabins and at the tables of steamboats, 

pecuniary interest, always sensitive, and stimulated by a 

sleepless competition, ~viii not be slow to perceive and to 

adapt itself to the change. In the meantime, it is not 
- • 

only safe, but it is wise to leave all that pertains to the 

mere details of accommodations to be afforded to passen-

• 

v 
• 

• 

• 

• • 

• 



"y 
• 

• 

33 • 

gers to the salutary influence of competition, and to the 
• • 

control of public opinion, which even legislation cannot , 
long oppose, and which, ultimately, shapes the law in 

accordance with its imperious behests . 

Passengers on steamboats are not huddled together, 
male and female, in the same apartments; and separation 

on the basis of sex .is a requirement of common decency. 
The ladies' cabin is set apart for the accommodation of 

female passengers ; and they, and their attendants, take 
their meals at a separate table, or at one end of a com
mon table. No one pretends that this uniform separation 

violates the law of equality; nor can it be tortured into 

an ass~rtion of the superiority of the one sex or the other. 

It is equally a necessity of the existing condition of 
society that separate apartments should be provided for 

the accommodation of white and colored persons at hotels 
and on steamboats and other conveyances, more par
t.iculady on boats navigating the Western and Southern 

waters, where the voyages are frequently of several days 
duration, and the passengers are lodged and dieted on 
board. Equality of comfort is all that any la.w can 

possibly require. Anything beyond this would be a 

laWlPSS invasion of the right of private property; and the 
fact is established, as stated by J nstice W yly in his dis-

. ~ 

senting opinion, that ther~ was no differenae in the com-
forts of the two apartments on the "Governor Allen." 

No law of the United States applicable to this case for

bids such s~?paration ; and no law of Louisiana has any 
snch effect, unless it be At·ticle 13 of the Constitution, 
and Act No. 38 of the Legislature of 1869 . 

• 
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• 

Equality requi1·es that all the rights which belong by 

.law to citizens, should be equally under the protection of 

the law, witbeut any distinction whatsoever. If the 1aw 

gives to every citizen, white or black, the right to go on 

board a passenger steamer and to choose his apartments 

and accommodations at pleasure, then that right is under 

the protection of the law, and it may be legally enforced. 

But it has been shown that no such right exists. On the 

contrary, the owner of a boat, while· he is compelled by 

law to carry the passenger if he have room and suitable 

accommodations, is under no legal obligation to furnish 

him a spacious stateroom, much less to seat all his pas-

8engers at one table, or to supply them with luxuries and 

elegancies, to which the great mass of travellers are 

strangers at home. 

· What may be the· meaning of the words in the first 

section of Act No. 38, " or shall commit any act tending to 

injure the business of the carrier, prescribed for the manage
ment of his business, after such rules and regulations sltall 
have been made known," can only be matter of coujecture . 

• 

If it be admissible, in construii1g a statute, to guess at the 

idea which the Legislature intended to express, it might 

uot be difficult to supply words which would express that 

idea... But there would always be 1.he risk that the guess 
might be merely the result of the impressions and ideas 

of the guesser, and not in accordance with the legislative 

will, which the words actually used have failed to 
-

develope and express. If' the intention of the Legis-

lature was to authorize carriel's to protect themselves 

• 
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against the acts and conduct of passengers injurious to 
their business, the word~ used in the act, as just quoted, 

might be associated with other words, which the Legisla

ture did not choose to use, so as to rnltke the clause read 

thus : '' Ot· shall commit any act tending to injure the 

business of the carrier, or shall refuse trJ obey the rules and 
• • 

regulations prescribed by the carrier fot· the management 

of his business." 

The words italicised are not in the. text, as originally 

promulgated in 1869, nor are they in t~e re-enactment, 
Revised Statutes of 1870, both of which are identical ; 

so that the supplied words, if they do. express a very 
good meaning, were not omitted accidentally. The Re-

• 

vised Statutes were enacted as a body of la.ws, signed by 

the Speaker of the House, the Lieutenant-Governor, as 

President of the Senate, and appro-ved and signed by the 

Governor, on the 14th of March, 1870. See last page of 

Revised Statutes. 
It would be a very dangerous precedent for a judicial 

tribunal, in construing a statute, especially one involving 

8Uch serious consequences as this does, to supply words 

which . the Legislature, dealing with ,the same subject 

twice in consecutive years, has not chosen to use; and 

the words used on these two occasions must be taken to 

express all that the Legislatur~ desired and intended to 

enact as law. 
It will be obset·ved that the whole of the first section 

preceding the proviso, relates exclusively to causes for 

which the carrier may refuse to admit a person to, or may 

• 
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expel him from his conveyance ; and that there is not a 

single one of the seveml causes enumerated which would 

not authorize the carrier, in any part of the civilized world, 

to refuse to admit a person as a passenger, or to expel 

him after admission. This right of r he carrier does not 

depend upon any law of Lonisiana, nor yet upon any • 

law of the United States; but it is inherent, t·esnlting 

from the relations existing between the carrier and his 

passengers and the public generally, and the carrier's 

right of dominion and control over his own property a 

right given to man by the Creator, which codes :1nd stat-

. utes are bound .to respect .. and are designed to protect. 

The proviso relates only to rules and regulations making 

discrimination on account of race. and color ; and the re-
• 

mainder of the section differs, in no respe~t. from the 
• 

general, unwritten law applicable to carriers of pas· 

sengers. 

Now, the defendant in erro1· was not refuqed admission 

. to the conveyance, the boat ; nor was she expelled there

from after admission. The statute undertakes to enu-
• 

merate and define the causes which authorize the carrier 

to refuse to admit a person as a passenger, or tn expel 

him after admission a right which exists by the general 

common hw, the great unwritten law of the civilized world. 

independently of this statute, or of any law of Louisiana. 

The only wrongs which the statute contemplates and pro

vides for, are, the refusal of the carrier to admit a per· 
-

son as a passenger, and the expulsion of the passenger 

after admission, where no one of the several enumerated 

causes exists . 

• 

• 

• 



• 

37 

' As the stntute stands, all that is said :Lbout rules and 

. regulations is without meaning ; but, eking out the mean
ing hy supplying words which the Legislature might h:we 

used if it really intended to enact what these words ex
press, all that would be expressed about rules anr-1 regula
tions, wonld be that the refusal to obey the rules and 
regulations, prescr\bed by the carrier for the manage
ment of his busine~:3. would aut horiz·~ the expulsion of 

the passenger, pro,riderl sueh rules and regulations mi\ke 
no discrimination on account of t·a.ce or color. The first 
clause of the first section of the act contemplates and 
recognizes two acts of lawful anthority by the carrier :. 
One the refusal to admit a person as a passenger for the 
several causes enumerated, the other, the expulsion of 
the passenger for the same causes. The proviso is not a 
general prohibition of discrimination by the carrier on 
account of race or color. It cannot be stretched beyond 
the design to limit the right to expel a passenger, for a 
violation of the rules and regulations prescribed by the 
carrier for the management of his bnsinese, to those cases 
in which such rnles and regulations make no discrimina
tion on account of race or color. 

This is too obvious to justify discussion ; and it would 
!:ave sufficed merely to make the statement but for the 

extraordinary decision of the Supreme Coul't of Louisiana, 

under review. 

Tne statute provide~; for two wrongs only : 

1. The unlawful refusal of the carrier to admit a per

sou as a passenger . 

• 
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• 

2. The unlawful expulsion of the passenger after ad-
• • 

llllSSlOH. 

The case stated in the petition, the complaint, falls un

der neither of these categories. Defendant in error was 

not refused admission as a pas(3enger, nor was she ex

pelled after admission. On the contrary ; she went on 

the boat, and remained on board, and she was couveyed 

to her place of destination. Her complaint is, that a dis-
• 

crimination was made against her, on account of her race -
and color, and that she was refused accommodations in 

• 

the ladies' cabin. She does not pretend that the accom-

modations which were offered to her iu the bureau were 

not equal iu corntort to those afforded in the ladies' 

cabin. If she cannot rt:!cover under the Article of the 

Constitution aud Act of the Legislature of Louisiana, 

which do not seem to met:t the exigencies of her case, 

· she must be rt:!mitted to the general law applicable to 

carriers of passengers, no principle of which was violated 

in this case. She went on board with full kuowledge of 
• 

the accommodations which would be afforded her. There 

was no riola.tion of any contract between her and the 

carrier, and no wrong was done to her which could sup

port a claim for vindicti \'e damages. If she occupied a 

rocking chair iu the recess, and took there the two meals, 

supper and breakfast, all that she required on her short 

voyage, it was her deliberate choice her preferdnce for 

these accommodations, rather than the stateroom, and 
-

the accomlliodations which she might ha\'C had ~n the 

bureau. Passengers on steamboats, especially in hot 

• 

• 
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weather, do not usually remain in their stateroom~, ex

cept when they go there to sleep. They prefer to bE:' on 
the gnard::s, or in ft·ont, or in th1~ cahin, or in the recess; 

• 

and a seat in a rocking ·chair, during a shot·t July night, 

ou a steamboat, cannot be very uncomfortable· to a per
son in ordinary health. There is not the slightest founda

tion for actual damage in t8is case ; and it is difficult to 
perceive how the defendant in error, could have been 

entitled to $1000, punitive (1.\mages. She did not ask 

for an increase of the judgment of the lower court, as the 

Chief Justice significantly remarks. If Rhe had done so, 

there is no telling what amount might have been nllowed 

her by the Supreme Court. 

The object of the discussion, thus far, has been to 

establish these propositions : 

1. That the regulation, by which separate apartments 

were assigned to colored passengers on the " Governor 

Alleu," was, in all respects, reasonable, wise, aud neces

sary for the due performance of the public duty of t.he 
carrier to the community at large, and for the proper 

protection of his own property and interests, and for the 

management of his owu business. 

2. That the right of the carrier to make and enforce 

this regula.tion is au incident to his right of property, of 

which the law cannot deprive him, any more than it can 

deprive him of the property itself. 

The Supreme Court of Louisiana applies the Article of 

the Constitution and Act of the Legislature to the case 

• 
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made by the pleadiug:-1; and it decid~s that the carrier 

has no right to prescribe the rule in question. In thus 

rlecidiug, the court invades the right of private property . 
• 

It deprives a citizen of his property without any process 

of law whatever. For, if a carrier cannot make and 

ecforce such regulations as experience has shown to be 

necessary for the comfort and safety of his passengers, 

and for the promotion of his own interests as a carrier of 

passengers, then the owner, the carrier, is virtually de-
• • 

prived of his property, the conveyance, because he is 

deprived of the right and the power to use it profitably 

in the only business for which it is adapted and designed. 

Wha.tever might be found to be the meaniug and effect 

of the Article of the Constitution and Act of the Legis

lature uf Louisitl.na., under coHsidemtion, by applying to 

them the ordinary rules of criticism, there can be no doubt 

as to the interpretation put upou them by the Supreme 

Court of Louisiana. rl'hat Court says the meaning is, 

tha.t carrier:; of passengers are forbidden, under heavy 

pecuniary liability, to provide aud assign to colored 

passenger apat·tmeuts and accommodations separate 

from those pmvide.J for and assigned to white pa.ssengers . 
. 

From the wordiug of the act : " All persous engaged, 

w~tkin thi8 State, in the busiuess of common carri~rs of 

passenger::~," it might be supposed that the Legislature had 

some idea that its authority to deal with the subject was 

limited to carriers of passeug~rs pursuing their business 

wholly within tl~e State; but the Supreme Comt of Louisi

ana. decides, iu tllis case, that a ~steamboat, emolleu and 

• 

• 

• 

• 

• 
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licensed for the coasting trade, a common carrier of 

passengers and cargo, pursuing that business on the 

Mississippi river, a public navigable water of the United 

States, between the port of New Orleans, in the State ·or 

Louisiana, and Vicksburg, in the State of Mississippi, is 

subject to this prohibition. · 

It is obvious that such a separation of passengers is 

reasonable, conducive, nay, necessary, to the preservation 

of peace, good order, decorum, and the comfort of the 
• 

great mass of the traveling public, as well as to the pro-

tection and promotion of the business· and interests of 

the carrier. The owner of the conveyance, the carrier, 

has the right to prescribe this separation, as one of the 

rules for the management l,lnd conduct of his business, 

and to require those who choose to become passengers on 

his conveyance to submit to it, unless such rule is forbid

den by competent law-making power and authority, 

The Supreme Court of Louisiana decides, in this case, 

that Article 13 of the Constitution and Act No. 38 of 

the Legislature of 1869, forbid snch separa:tion, and that 
• 

they are valid and obligatory. 
' 

It is plain that this prohibition, thus interpreted and 

applied, is intended to regulate und control the business in 

which the steamboat ·• Governor Allen" was employed; 

and that business was navig1\tion and commerce, between 

different States. Two questions remain to be consi

dered: 

Fmsr. Do this Article of the Constitution and Act of 
• 

• 
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• 

the Legisia.ture of Louisiana, conflict with Article 1, Sec-

tion 8, clause 3, of the Constitution of the United 

States? 

· SECOND. Do this Article and Act of the Legislature 

• 

• 

conflict with Article 14, Section 1, of the A.mendments 

to the Constitution? 

FIRST. Th.e first section of the Act in question was evi- · 

dently intended to enumerate, limit and defiqe the causes 

for which the carrier may refuse to admit a person as a 

passenger, or may expel him after admis::~ion ; and it is 

equally clear_ that this Article and Act of the Legislature, 

as interpreted and applied by the Supreme Court of 

Louisiana, forbid the carrier to separate his passengers 

on account of race or color, as he would otherwise have 

the right to do. In both senses, these provisions attempt 

to control and regulate the business of the carrier ; that 

is, to subject him to the terms and conditions prescribed, 

upon which, alone, he is to be permitted to conduct his 

business. Was that business such commerce as Article 

1, Section 8, clause 3, of the Constitution of the United 
States empowers Congress to regulate ? 

• 
1. It would not be possible for the business of the 

carrier to be conducted with profit to himself, or with 

convenience to the public, if that business were subject 
• 

to the conflicting rules, conditions and restrictions 

which might be prescribed by the laws of' the several 

States within which he might choose to employ 

his vessel. Numerous steamboats, aggregating a 

-

• 



', . 

> 

43 

vast tonnage, are employed in this business on the 

Mississippi, the Ohio and their tributaries. Seven 

States am bounded by the Mississippi between New Or
leans and St. Louis; and a' boat going from New Orleans 

to Pittsburg passes along the borders of eleven States. 

Boats receive and discharge cargo and passengers, and, 

for that l'urpose, stop at landing places, in all the several 
States on their respective routes. If one of these States, 

• 
Louisiana, can define the causes for which the carrier 

' 

may refuse to receive cargo or passengers, or fo.r which 

he may expel a passenger ; or can prohibit the separation 

of passengers on account of race or color, each one of 
the other States might .prescribe wholly different causes, 

which, alone, would justify such refusal or expulsion 

within their respective -jurisdictions ; or might require 

the separation of passengers on account of race or color. 

The power to forbid by law implies, also, the power to 
• 

give the sanction of law to that which is not malum in 

se. One St<l.te might prescribe rules for the transporta

tion of gunpowder and other explosive and combustible 

articles ; while another State might establish different 

and conflicting rules ; and the carrier might thus be sub
jected- to actions for damages, or to prosecutions, in one 

of the States on his route, for doiug tha.t which others of 

the States authorized and requir·~d him to do in the pro-
• 

If one of the States, Louisiana, secution of his business . 
• 

can give colored passengers on a steamboat, plying be-
tween different States, the right to recover vindictive 

damages for being separated from the white passengers, 

• 

• 
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any other State might give the white passengers, on the . 
• 

same voyage, the right to recover like damages for being 

forced into association and contact with the colored pas-
• • 

sengers. No business could live under such condi

tions ; and uniformity in the regulation of inter-State 

commerce is an absolute necessity. 

It was for the purpose of establishing uniformity in 

the laws controlling this business, in view of the public 

interest and convenienc~. that th~ power to regulate 

commerce among the several States was given to 

Congress : and the decision in Gibbous vs. Ogden, 9 

Wheaton, has established the construction that the inter

course which consists in the transportation of passengers 

and cargoes, by m~ans of ships and other vessels plying 

between different States, is •·commerce among the 
• 

several States," within the meaning of the Constitu-

tion. • 

Commerce is regulated, as well by rules which operate 

directly upon the persons who engage in ii:, as by rules 

which apply to the instruments, the vessels, the convey

ances by which il is conducted; Wheeling Bridge case, 

18 Howard ; and a rule whiCh the owner of the convey

ance is required to observe in the conduct of his business, 

is as much a regulation of commerce as the rule wl1ich 

subjects a steamboat to inspection in hull and machinery, 

or which requires cet·tain appliances, apparatus, outfit, 

and constt·uctiou, designed for the_safety and comfort of 

passengers ; or that which requires enrollment and 

license for the coasting trndc, 

' 

• 

•• 
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As the owner of the boat in this case, was engaged, 

and employed his boat in the transportation of passen

gers and cargo, any rule which he was compelled to 

observe in the conduct of that business. and having refer

ence only to that businefls, was necessarily a regulation 

of that business ; and as that business was commerce, 

and was conducted between different States, any rule 

which controlled that business, on any part of the route, 

was a regulation of "commerce amon.g the sever:\l 

States." 

The Act of Congress, approved 28th February, 1871, 

entitled "An Act to Provide for the Better Security of 

Life on Board of Vessels Propelled in Whole or in Pa\'t 

by Stenm, and for other ·purposes," is a regulation of 
' 

commerce; and it embodies all the rules to which Con

gress has chosen to subject vessels propelled by steam as 
contradistinguished from vessels otherwise propelled. 

Section 41 of this Act is remarkable : 

''All steamers navigating the lakes, bays, inlets, 

sounds, rivers, harbors, or othet· navigable waters of the 

United States, when such waters at·c commnu highways 

of commerce, or open to general or compt'titive naviga

tion. shall be subject to the pl·ovisions of this Act.'' 

The proviso excepts publi.: vessels of' the United States, 

nsscls of other countri.l.!s, and bo;\tl'l uu.vig.~ting canals 

exclush·ely. 
• 

Many of the waters specified in tbi:; section are wholly 
within a State; as the harbor of New Orle,ms, for exam· 

ple, which is wholly within the State of Louisiana; u.nd 

' 

• 
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numerous vessels, propelled by steam, are engaged in 
service within the harbor, such as towing and moving 

ships and other vessels. There are steamboats plying 
between New Orleans and landing places on the Missis-

• 

sippi river, some above, soin~ below the city,. wholly· 
within the State of Louisiana. Others ascend the is
sissippi to the mouth of Red river, and go up that river 

0 

to Shreveport; and others, again, enter the Ouachita, 
and go up that river to Monroe, the whole rout<: in each 

0 

one of these cases, being within the State of Louisiana, 
although the Red river is navigable and na\'igated above 
Shreveport, into the State of Texas and the Indian Ter
ritory; and the Ouachita river is navigable and navigated 
above Monroe into the State of Arkansas. These boats 
are all common carriers of pas~engers and cargo; but 
their business is not ''commerce among the several 

• 

States," in the restricted sense which would apply the 

phrase only to voyages from a port in one State to a port 
in a different State. · 

0 

Obviously, Congress cannot regulate this commerce if 
its powers are limited to interstate and foreign voyages. 
And yet, this act of 1871, subjects all vessels propelled 
by steam, navigating the public waters of the United 

States, to the same rules and regulations, whether they 
extend their voyages into other States, or limit them to 
one State. Whence comes this power! 

This Court havmg decided that ''navigation," on the 
public waters of the United States, is subject to thtl 

regulating power of Congress, Congress must exercise 

0 

• 

• 
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power and control over these waters, ·the highways on · 
• 

which commerce between different States and foreign 

countries is conducted, in whole or in part.. The com

merce which exists between New Orleans and the se~

ports, foreign and domestic, with which it has inter~ 

course through the mouths of the ississippi, and that 

which exists between New Orleans and the vast empire 
· watered by the Mississippi and its tributaries, could not 

be conducted with convenience or safety, if the numerous 
' 

steamboats, plying wholly within the State of Louisht.na, 

might be navigated by reckless or incompetent persons, 
by whose negligence or want of skill, the lives and 

• 
property afloat on vessels engaged in inter-State or 

foreign trade, whether prosecuting their voyages, or 
moored at the wharf, would be exposed to the risk of 
collisions, or explosions, or fire, which, occur too frequent~ 

ly from inexcusable negligence, notwithstanding the 

wLolesome regulations to which Congress has subjected 
all American merchant ve~:~sels propelled by steam, na

vigating any public water of the United States . 

. The Constitution having vested in Congress the power 
· to regulate commerce with foreign countries and among 

the several States, it was not difficult to deduce from the 

terms and the purposes of the grant the power and the 
duty of Congress to place that commerce, at its every 

stage, within the United States, under proper regulation 

and protection. Accordingly, it subjects the commerce 

which is carried on by means of steam vessels navigating 

wholly within a State, on the public waters of the U oited 

• 

• 
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States, which are, in whole or in part, the highways of · 

inter-State and foreign commerce, to the rules and regu

lations without which that commerce might be interfered 

with or endangered. The vessel, no matter whence she 

comes nor whither she is bound, must keep a proper 

lookout ; must display certain lights ; must observe cer

tain rules, and give certain signals when meeting other 
• • 

vessels ; musi sound fog whistles at prescribed intervals ; 

the boilers and machinery must be subject to certain in· 

spection j captains, mates, pilots and engineers must be 

examined by public officials, be classified and obtain 

,license, without which they cannot serve in their respec

tive capacities ; and the boat itself must be enro1led and 

· licensed, a sine qua non, the full authority of the Govern

ment of the United States to pursue the ~oasting trade, 

without which no steamboat can be employed in that 

business . 
. 

Section 41, of the Act of 1871, derives its authority 

from the manifest fact that Congress cannot exercise its 

unquestioned power to regulate commerce among the 

several States and with foreign countries, if it cannot, 

also, regulate and control the na,•iga.tion by steamboats . 

of any public water in the United States, on which inter

State and foreign commerce is conducted, in whole or in 

part. Although many of the steamboats which arrive 

at, nnd depart from, the port of New Orleans, perform 

their voyages entirely within the State of Louisiana. few 

of them make a trip without either passengers or cargo 

coming from or destined for ports and places in other 
• 

• 



0 

49 

States, or in foreign countries. Such boats are auxilia~ 

ries to inter-State and foreign commerce, the promoters of 
• 

that commerce, either at its inception, or in its interme

diate or its final stages; and the power to regulate inter

State and foreign commerce would be wholly inadequate 

to the purposes contemplated, if it extenrled merely to the 
persons and the vessels directly engnged in inter-State or 

foreign voyages. To be effectual, this power must extend 
• 

to the entire bu~iness of navigation and commerce on the 

public waters of the United States on which inter-State 
and foreign commerce is carried on, although some of the 

vessels engaged in this navigation never extend their 
l 

voyages beyond the limits of a single State, or some of, 

the passengers, or part of the cargo, on an inter-State voy~ 

age, may be destined for ports in the State in whic~ the 
voyage begins. 

This doctrine is clearly recognized in Foster vs. Daven

port, 22 Howard, 245, and in Sinnott vs. Davenpm·t, in 

the same ·volume. An ~ct of the Legislature of Ala

bama required the owners of steamboats navigating the 

waters of Alabama, before leaving the port of Mobile, to 

file in the office of the Probate Judge of Mobile County, 

a statement in writing, setting forth the name of the ves

sel, the names and residence of the owners, and their 

respective interests in the vessel. In Sinnott's case, the 

boat plied between the port of Ne\v Orleans, and ports 
and places on the Alabama river ·; in Foster's case, the 

• 

vessel was a towboat, used also as a lighter, and engaged 

exclusively in the domestic trade and commerce of the 

• 

~ 
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State, on the water8 of Mobile Bay ; and both the boats 

were enrolled and licensed for the coasting trade. In 

both cases this court decided that the act in question 

was an attempted regulation of commerce ; that it was 

an infringement of the right conferren by the license, and 

that it wns in conflict with the power to regulate com .. 

merce, which the Constitution has vested exclusively in 

Congress. 

It would cause the most inextricable confusion if a 

boat, leaving the port of New Orleans, bound for Vicks

burg, were subject to the laws of Louisiana with respect 

to that pdrt of the voyage, which is wholly within the 

1 State of Louisiana, and to the passengers or cargo re

ceived and to be discharged in that State; to the laws of 

Mississippi with respect to passengers or cargo received 

and to be discharged in that State; and to the laws of the 

United States, with respect only to the cargo and passen

gers received in one of the States, to be discharged in 

the other. Where the voyage is inter-State, all that per-
• 

tains to it, ft·om the port of depa_rture to the port of 

ultimate destination, is subject to the regulating power 

of Congres:,;. 

It can make no difference, therefore, that defendant 

in error embarked at New Orleans, and that her place 

of destination was within the State. The · article of 
• 

the Constitution and act of the Legislature of Louisiana 
• 

attempt to regulate the business in which the boat was 

engaged. They prescribe rules for the conduct of that 
• -

business ; and that bnsiness was navigation on a public 

• 
• 

• 
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water ofthe United States, intercoul·se, commerce between 

different States which is not only subject to the regula

ting powe1· of Congress, along the entire route, from the 

inception to the termination of each and every voyage, 

but which the Cougt·ess has regulated, in the most 
• 

minute details and· particulars, by numerous acts, from 

1789 down, particularly, by the Act of 28th Febt·uary, 

1871. 
Congress has regulated this commerce by providing for 

• 

the sale, and for recording eouveyauces and mortgages of 

~hips and other vessels; enrollment at the customhollse 

of the district in which the owner t·esides ; the character 

of iron to be used in the manufacture of steam boilers ; 

tests to which boilers ~r~ to be subjected ; the trans

pot·tation of certain daugerous articles ; nnmber or pas

sengers to be canied ; liability for jewels, bullion and 
• 

other val•tables ; watch to be kept in the cabins at night; 

by enforcing compliance with all the provisions of the 
' 

Act of 1871, applicable to steamboats, inchtding the 

rules relating to inspections, qualifications aud ·license of 

officers, signals, lights, boats, axes, pumps, valves, floats, 

life-preservers, ap.pliances, apparatus, outfit, etc.; aud 

by requiring and granting a. license for the coasting trade, 

which cannot be obtained until all the requirements of 

the laws of the United Sta.tl:!s have beeu complied 
with. 

These requiremeuts constitute the terms and condi

tions which the Government of the United States has 

chosen to impose upon the business, the coasting trade ; 

• 
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and the license is the evidence lha.t these terms and con
ditions have beeu fully complied with, and of the right 
• 

and title of the owner to employ his boat in the specified 

t •·a.rie. 

2. The suprem~:: law of the land gives the right to pur
sue the coasting trade, on th~ terms and conditions which 

it. has seen fit to prescribe ; and no State can interfere 
• with this right, either to abridge or to enlarge it, or to 

subject it to any terms ot· conditions whatsoever. 
• 

It would be easy to demonstrate the necessity for uni-

formity in the regulation of commerce among the several 
States. and to show that the whole powl~r over the sub

ject mnst be vested in Congreils, exciusively. in order to 
secure thir;~ uniformity. But this Court would not listen 

patiently to argument in support of principles long since 

established, and recognized by an unbroken current of re

peated decisions. It suffices to cite the following. among 

the numerous cases in point = Sturges vs. Crowningshield, 
• 

4 Wheaton ; Houston vs. Moore, 5 Wheaton ; Gibbons 
vs. Ogden, 9 Wh~>aton ; Ogden vs. Saunders, 12 Whea-

. ton ; Brown vs. Maryland, 12 Wheaton ; Boyle vs. 
Zacharie, 6 Peters; Prigg vs. Commonwealth, 16 Peters, 

pp. 617. 618 ; Passenger Cases, 7 Howard, pp. 400, 414, 

464 ; Wheeling Brirfge case, 18 Howard ; Sinnott vs. 
Davenport, 22 Howard ; Foster vs. Davenport, 22 How
ard ; Gilman vs. Philadelphia, 3 Wallace. 

The power granted to Congress is exclusive ; and the 
whole subject has be<!n plai!ed beyond the reach and ~on-

-
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trol of the States, so far as those vessels are concerned of 

which the Government requires, and to which it grants 

enrollment and license for the coasting trade. 

It may not be out of place to observe that Congr 

by the Act of 1st, March, 18'75, attempts to formulate and 

declare the right of "all persons, within the jurisdiction 

of the United States, to the full and equal enjoyment of 

the accommodations, advantages, facilities and privileges 

of inns, publi~ conveyances on land and water, theatres 

and other places of public amusement." It may be that 

Congress has exceeded its powers; that it has trespassed 

upon the right of private_ property ; and that it has in

vaded the domain of State authority, so far as inns, 

theatres and other places of public amusement are con

cerned ; but, so far as the Act relates to common carriers 

of passengers, it is an assertion, by Congress, of the right 

to regulate commerce, by enforcing equality of rights on 

public conveyances. 

It would be a strained cqnstruction of this act t o say 

that it prohibits such separation of passengers as de

cency, good order, and the comfort and convenience of 

the community at large require, and as the carrier's 

right of private property may authorize him to establish 

aud insist upon; hut it docs require equality of comforts 

in the accommodations on public conveyances, which is 

perfectly compatible with the t·ule of separation. 

This act, as already strLted, was passed nearly three 

year:'J arter the cause of mction propoundl!d in this case 

arose; and while it C<\lmot be invoked for the benefit of 

• 
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defendant in error, i.t serves to show that Congress assumes 

jurisdiction and control of the equality of rights on all 

publjc couveyances: and, by all the analogics1 if the power 
• 

thus asserted is vested iu Congress, it does not belong to 

the States; nor could it be exercised by them, since no 

State can give extra-territorial effect to its legislation. 

SECOND. The article of the Constitution, and act of tlu 

Legislature of Louisiana, in so fa.r as they forbid •the 

carrier to presoribe reasonable rules and regulations for 

the use of his boat, in the conduct of his business, such as 

the co~tort and convenience of the public generally, and 

his own interest require, attempt to deprive hun of hts 

properly without due process of h\W, The right to use 

his property, in the cnly uusiness for which it is adap:ed, 

in subordination to the regulating power alone, is as 

much his property, and is as valuable to him as the thing 

which he so uses. 

The license confers the right to use the boat in accord

ance with its terms; and the right thus conferred is 

as much the property of the owner as the boat itself. 

When any State attempts, whether by itsConstitution, or 

b~- act of the Legislature, to deprive the owner of the 

full, free and perfect enjoyment of this right, or to 

abridge it by subjecting it to terms and conditions, such 

attempt is in violation of Section 1, Article 14, of the 

Arnendmeuts to the Constitution ; and is, moreover, an 

iuvasion of that supremacy which, by Article 6, clause 2, 
belongs to the Jaws and Constitution of th~ United 

States. The liceuse would be a cheat and a delusion if -
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any State .could interfere with the exercise of the right 
which it professes to give, or could require anything to 
be done in order to pursue the business which it pro

fe~ses to permit and to authorize. 
• 

It seems clear, therefore, that the article of the Con-

stitution and act of the Legislature of Louisiana, as in. 

terpreted and applied by the highest judicial authority 

in the State, are in conflict with and violate Article I, 

Section 8, clause 3, of the Constitution of the United 
States, and Article 14, Section 1, of the Amendments to 

the Constitution; and that the judgment of the Supreme 

Court of Louisiana is erroneous, and should be avoided 
and reversed. 

R. H. MARR, 
• 

Of Counsel for Plaintiff in Error. 

NEw ORLEANS, December, 1876. • • 
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