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It happens every day to thousands
of merchants. Two “customers”
walk in and while one wants to

know everything about a new prod-
uct, maybe a bow on your rack. The
other shopper mills around the shop
for awhile, then leaves without buy-
ing anything. The first guy says he
needs to wait until his next paycheck
before buying, then leaves. Later,
when straightening shelves, you
notice several small but pricey items
are missing from a recently stocked
display. Your bottom line just took a
big hit.

How big? Retailers are tagged for
$5 billion in shoplifting losses annu-
ally and that amount continues to
grow. To minimize your part of that
loss, you have two lines of defense—
prevention and detention.

This column will discuss deten-
tion—what to do when you see a cus-
tomer take merchandise without pay-
ing for it or switch price tags with a
cheaper item. Should you tackle them
as they try to leave the store? Should
you call the police and let them deal
with it? Should you loudly confront
them in front of other customers? Or
should you approach them quietly
and ask them to return to the store?
But what if they resist, what then?
These questions plague every mer-
chant that ever sold his wares and
there are no easy answers but there
are some guidelines.

Citizen’s Arrest
A private person has a common

law right to arrest another for a crime
if it is a breach of the peace commit-
ted in his presence. Drawing on that
common law right, most states have
statutes which permit the merchant
(and employees) to detain a suspect
for shoplifting committed in his pres-
ence.

The right to detain has limita-
tions and here is where hairs get split.
Statutes differ from state to state but
essentially, the detention must be
based on “reasonable cause,” per-
formed in a “reasonable manner,”
and for only a “reasonable time.”

Reasonable Cause
Reasonable cause is a question of

fact. In legal mumbo jumbo, reason-
able cause means, “the apparent state
of facts existing after reasonable and
prudent inquiry.” Security experts
and court decisions suggest detaining
suspects only on first hand knowl-
edge, meaning you saw the person
conceal the item, and kept that per-
son in sight until he or she left the
store without paying for it. If you lose
sight of the person for even an
instant, he could set the item down
outside your vision. If you then
detained the person, a court could
determine your detention was with-
out reasonable cause.

Missouri law presumes reason-
able cause if a person “willfully con-
ceal[s] unpurchased merchandise.”
That presumption allows the mer-
chant to detain and investigate the
person. In Florida, if a customer acti-
vates an anti-shoplifting or inventory
control device, that establishes rea-
sonable cause to detain. Instead of
relying on a statute, the best way to
establish reasonable cause to detain
is to see the thief conceal the mer-
chandise and leave the store without
paying for it.

Reasonable Manner
Reasonable manner is also a

question of fact. What is reasonable
depends entirely on the circum-
stances. If the customer has done a
“smash and grab” and is bolting for
the exit, the natural inclination is to
use force to stop him. Here is where a
large dose of caution is required.
Police agencies uniformly advise to
let the shoplifter leave the store
unless you are specially trained to
detain and apprehend them. If force

is used, there is always the risk of
injury to other customers and to
employees because criminals do stu-
pid things in their attempt to get
away.

Asking a customer to return to
the shop is always reasonable.
Physically restraining a customer
from leaving a store is acceptable so
long as no more force is used than is
necessary. Most shoplifters will not
resist, especially when confronted by
two employees. If they do resist, while
restraining their hands is probably
legal, a wiser choice is to let them
leave, follow them outside to their
vehicle, take down the license plate
and call the police. Using devices like
mace, pepper spray, Tasers, clubs,
and riot batons will always land the
merchant in serious trouble.
Likewise, choke holds, hitting, sitting
on a suspect’s body or any other tactic
likely to cause physical injury is the
wrong choice. No property is so valu-
able as to justify physical injury to a
suspect, customer or employee.

Reasonable time 
You guessed it—the duration of

detention is another fact question
which is determined by considering
all the circumstances. A merchant
will need time to request identifica-
tion from the suspect and then
attempt to verify that identification.
They will need time to review any sur-
veillance tapes, investigate whether
the suspect possesses un-purchased
merchandise and determine the
ownership of that merchandise.
Reasonable time may include detain-
ing the suspect until the police arrive,
although in some jurisdictions the
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police treat shoplifting as a low prior-
ity offense with very slow response
times. In those jurisdictions, get iden-
tification, take the suspect’s state-
ment, let him go and turn all the
materials over to the police.

Guidance can be gleaned from
statutes and appellate cases from
around the country. Some states, like
Virginia, authorize detention for up
to an hour “pending arrival of a law
enforcement officer.” If your state
doesn’t authorize a specific time (and
most don’t), then I suggest detention
for an hour is likely too long, but case
law clearly establishes fifteen min-
utes is acceptable. Shorter is always
more reasonable and thirty minutes
is about the limit, particularly when
dealing with juveniles.

But What if You’re Wrong
What if you think you saw a cus-

tomer shoplift and detained him but
the investigation, while reasonable in
manner and time, turned up nothing?
Do you just open your wallet because
you committed the torts of false
imprisonment, defamation, negli-
gent infliction of emotional distress
and assault? Thankfully for you, the
answer is no.

Merchant Protection Statutes
Every state has a statute which

protects the merchant (and the
agents and employees) from liability
for damages to people detained for
shoplifting even if the detention was
erroneous. As with the detention
statutes, the protection statutes differ
in language and the degree of protec-
tion afforded the merchant. For
example, the Washington statute pro-
vides a defense to “any civil action,”
meaning that no matter what tort
theory of recovery is alleged, the
statute provides a defense.

In Florida, the merchant is pro-
tected from civil liability for only
“false arrest, false imprisonment, or
unlawful detention” leaving open the
question of damages for other torts
such as defamation.

In all states, the protection
statutes only apply if the arrest or
detention was done in full compli-
ance with all the requirements of 1)
reasonable cause; 2) reasonable man-

ner, and 3) reasonable time. If you fall
short on any requirement, the statu-
tory protection is lost and your wallet
suffers.

Here’s how the protection
statutes work if a merchant erro-
neously detains a person suspected
of shoplifting, and the person, quite
naturally, suffers humiliation, shame
and embarrassment as a result of the
wrongful accusation. If the person
sues the store, the store asserts the
protection statute as an affirmative
defense meaning the store has to
prove that its actions met the three
requirements of the statute. If the
store meets its burden of proof, then
the person will recover nothing. If the
jury finds the store fails to prove any
one of the three elements, then plain-
tiff wins.

Insurance Protection
Every business owner should

have a comprehensive general liabili-
ty policy which protects the owner
from normal business risks. Most of
those policies exclude coverage for
defamation, false imprisonment and
similar torts that are committed
when the store wrongfully detains a
person. But that coverage can be
obtained by purchasing a commer-
cial liability umbrella policy, accord-
ing to Michael Hutton of the
Christine Hutton Insurance Agency
in Bellevue, Washington. One of the
most important features of the
umbrella policy is, if you get sued, the
insurance company will hire an attor-
ney to defend you, saving you thou-
sands of dollars in attorney fees.

Protection is not Absolute
As with everything in law, there

are exceptions to the rule as one
Virginia store discovered. A store
security guard accosted a suspected
shoplifter and grabbed her arm.
When she resisted, he struck her,
causing her to fall. He pulled her into
a back room, held her for an hour
while physically abusing her, before
handcuffing her and turning her over
to police. After being released, she
was treated at a hospital. She sued the
store which initially won on the basis
of the protection statute. The Virginia
Supreme Court reversed, holding that

immunity does not apply when “the
tort is committed in a willful, wanton
or otherwise unreasonable or exces-
sive manner.

The lesson to be learned is, in the
heat of battle, don’t lose your cool. It’s
better to lose a few hundred bucks of
inventory than to lose a lawsuit for
many thousands which most likely
would not be covered under any
insurance policy.

But What if You’re Right
Most, if not all states, in addition

to the protection statute, have a civil
penalty statute which allows the store
owner to recover from the shoplifter.
The amounts recoverable vary from
state to state. Here in Washington, the
store can sue to recover “actual dam-
ages” (the retail value of the stolen
item), plus a penalty in the amount of
the retail value (limited to $1,000),
plus another penalty of between $100
and $200, plus all reasonable attorney
fees and court costs incurred by the
store. If the culprit is an unemanci-
pated minor, the parent or legal
guardian can be assessed the retail
value penalty up to $500, plus the sec-
ond penalty of between $100 and
$200 with fees and costs as well. Some
retailers uniformly use the penalty
statute for all shoplifting cases and
treat them as a cost-recovery or profit
center. In addition to the civil penalty,
the shoplifter may face criminal pros-
ecution.

Store Policy
Decide how you want to treat

shoplifters—detention, criminal
prosecution, civil penalty—then
make sure each and every employee
knows and uniformly applies the pol-
icy. Because the stakes are high for a
store owner and the law varies over
time and from state to state, I strong-
ly urge store owners contact compe-
tent counsel in their state for assis-
tance in creating policy.

Editor’s Note: David Williams has
resolved legal issues for small busi-
nesses and their owners since 1979.
He can be reached at The Williams
Lawfirm, P.O. Box 1455, Bellevue, WA
98009. On the web you’ll find him at
DPWLaw@earthlink.net or call (425)
990-8800.
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